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PEEFACE 

TO    SECOND    EDITION. 


This  treatise  was  published  in  1896.  My  aim  in  this 
Second  Edition  is  to  bring  the  Work  up  to  date,  and 
to  embody  in  it  the  effect  of  the  numerous  and  some- 
times very  important  cases  bearing  on  the  Conflict  of 
Laws  which  have  been  decided  by  our  Courts  during 
the  last  twelve  years.  Hence  I  have  dwelt  upon  some 
questions  which  were  either  not  considered  at  all  or 
were  but  slightly  touched  upon  in  the  First  Edition. 
I  have,  for  example,  tried  to  determine  how  far  English 
Courts  accept  the  doctrine  of  the  renvoi,  what  is  the 
legal  effect  of  the  De  Nicols  cases,  and  what  may  be 
the  extra-territorial  validity  of  Indian  or  Colonial 
divorces  of  persons  not  domiciled  in  the  country 
where  the  divorce  is  granted. 

The  present  Edition,  however,  though  it  deals  with 
some  topics  to  which  little  or  no  reference  is  made  in 
the  First  Edition  of  this  treatise,  is  substantially  the 
same  Work  as  the  book  published  in  1896.  One 
change  alone  requires  to  be  noted.  This  alteration 
is  the  omission  of  the  notes  of  American  cases  furnished 
by  the  industry  and  knowledge  of  Professor  J.  B. 
Moore.  The  omission  is  due  to  two  causes:  The  first 
is  that  while  American  authorities  are  comparatively 
little  used  by  English  lawyers,  it  is,  as  I  have  found 
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from  experience,  impossible  in  a  work  mainly  intended 
for  English  readers  to  introduce  a  collection  of  American 
cases  sufficiently  complete  to  meet  the  wants  of  American 
lawyers :  The  second  cause  is  that  the  publication  since 
1896  of  Professor  Beale's  admirable  Selection  of  Cases  on 
the  Conflict  of  Laws — a  book  which  ought  to  be  found  in 
every  law  library — supplies  an  account  of  every  leading 
case,  whether  American  or  English,  which  a  practising 
lawyer  will  wish  to  consult. 

It  is  a  pleasure  to  acknowledge  the  help  I  have 
received  from  various  friends  in  the  preparation  of  this 
Edition.  Mr.  Arthur  Cohen's  suggestions  have  been 
numerous  and  important.  In  every  passage  of  my 
Work  which  refers  to  the  subject  of  administration  or 
succession  I  have  had  the  advantage  of  the  criticism  of 
Mr.  Elgood  ;  it  has  greatly  aided  me  in  introducing 
into  my  Digest  changes  of  language  necessitated  by 
the  passing  of  the  Land  Transfer  Act,  1897.  Mr.  A.  B. 
Keith's  extensive  knowledge  of  Colonial  law  has  enabled 
me  to  express  a  more  decided  opinion  than  I  could 
otherwise  have  formed  on  the  extra-territorial  effect 
of  Indian  and  of  Colonial  divorces.  My  colleague 
Mr.  Geldart  has  given  me  great  assistance  in  the 
attempt  to  exhibit  in  the  form  of  rules  the  principles 
which  govern  the  execution  of  powers  of  appointment 
by  will  in  cases  connected  with  the  Conflict  of  Laws. 

A.  V.  DICEY. 

1908. 
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FROM  THE 

PREFACE  TO  FIRST  EDITION. 


My  aim  in  this  book  is  to  apply  to  the  whole  field  of  private 
international  law  the  method  of  treatment  already  applied  to  a 
large  part  thereof  in  my  book  on  the  law  of  domioil.  In  the 
following  pages  the  principles  of  private  international  law  recog- 
nised by  English  Courts — or,  to  use  an  exactly  equivalent  expres- 
sion, the  principles  adhered  to  by  English  judges  when  dealing 
with  the  conflict  of  laws — are  treated  as  a  branch  of  the  law  of 
England :  these  principles  are  exhibited  in  the  form  of  systema- 
tically arranged  Eules  and  Exceptions,  and  each  of  these  Rules 
and  Exceptions  is,  when  necessary,  elucidated  by  comment  and 
illustrations.  Hence  this,  treatise  has  a  twofold  character.  It  is, 
or  rather  it  contains,  a  second  and  carefully  corrected  edition  of 
The  Law  of  Domicil  as  a  Branch  of  the  Law  of  England.  It  is 
also  a  complete  digest  of  and  commentary  on  the  law  of  England 
with  reference  to  the  conflict  of  laws. 

****** 

That  the  attempt  to  form  a  digest  of  private  international  law, 
as  administered  by  the  English  Courts,  should  result  in  anything 
like  complete  success,  is  more  than  I  can  hope.  This  branch  of 
law  has  been  created  within  little  more  than  a  century  by  a  series 
of  judicial  decisions,  and  is  now,  to  the  great  benefit  of  the 
public,  year  by  year  extended  and  developed  through  the  legis- 
lative activity  of  our  judges.  This  development  has  not  yet 
reached  its  term.  No  one  therefore  can  finally  sum  up  its 
results.  That  even  the  endeavour  to  form  a  digest  of  private 
international  law  should  be  possible,  is  due  to  the  labours  of  my 
predecessors.  This  field  of  law  has  been  fully  explored  by  Story, 
"Westlake,  Foote,    Wharton,  and  Nelson.      The  works    of  these 
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authors  have,  during  the  composition  of  this  treatise,  never  been 
long  out  of  my  hands.  I  have  also  sought  the  guidance,  when  I 
could  obtain  it,  of  English  writers  who  have  dealt  either  directly 
or  indirectly  with  special  departments  of  private  international 
law ;  thus  on  the  diflScult  subject  of  foreign  judgments  I  have 
been  greatly  aided  by  Mr.  Piggott's  ingenious  and  exhaustive 
monograph :  nor  have  I  neglected  to  consult  foreign  jurists,  such 
as  Savigny,  Bar,  and  Foelix,  who,  even  when  they  disagree  with 
the  conclusions  arrived  at  by  English  judges,  often  throw  con- 
siderable light,  if  it  be  only  by  way  of  contrast,  on  the  doctrines 
maintained  in  England  with  regard  to  the  conflict  of  laws.  To 
no  single  English  writer,  let  me  add,  am  I  more  deeply  indebted 
than  to  Mr.  Westlake.  The  soundness  and  thoroughness  of  his 
workmanship  can  be  appreciated  only  by  readers  who,  like  myself, 
have  made  an  elaborate  study  of  his  Treatise  on  Private  Inter- 
national Law.  There  will  be  found,  indeed,  in  the  following 
pages,  several  expressions  of  dissent  from  his  conclusions.  Such 
criticism,  however,  so  far  from  being  the  result  of  any  under- 
estimate of  is  in  reality  a  tribute  to  his  merits.  Whenever  it 
was  my  misfortune  to  disagree  on  any  material  matter  with  an 
opinion  of  Mr.  Westlake,  it  was  due  to  my  readers  to  state  that 
my  own  view  lacked  the  support  to  be  derived  from  his  con- 
currence, and  due  to  myself  to  explain,  and  if  possible  to  justify, 
my  dissent  from  conclusions  which  carry  the  weight  of  his 
authority. 

It  is  a  pleasure,  no  less  than  a  duty,  to  return  my  heartfelt 
thanks  to  the  many  friends  who  have  aided  me  in  the  production 
of  this  book. 

From  my  friend  Mr.  Arthur  Cohen  I  have  received  help  which 
is  in  the  strictest  sense  invaluable.  His  advice  has  often  removed 
difficulties  with  which  I  should  not  myself  have  been  able  to  cope, 
and  any  novelty  which  may  be  found  in  the  book  is  due  in  great 
measure  to  his  ingenious  and  fertile  suggestions.  To  my  friend 
and  colleague  Professor  Holland,  also,  I  am  under  intellectual 
obligations  of  a  special  character.     My  whole  concention  of  nriva.f  a 
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than  one  fundamental  idea  embodied  in  this  work  of  which,  owing 
to  our  constant  intercommunication  of  thought,  I  should  find  it 
hai'd  to  say  whether  it  originated  in  my  own  mind  or  was 
suggested  to  me  by  my  friend.  My  special  thanks  are  also  due 
to  Mr.  John  M.  Gover,  who  has  added  to  this  treatise  a  carefully 
prepared  index,  and  to  the  many  ofiicials  and  others  who  have 
given  me  information  on  matters  of  detail  where  my  own  know- 
ledge was  at  fault.  On  questions  connected  with  grants  of 
probate,  or  letters  of  administration,  I  have  enjoyed  the  great 
advantage  of  consulting  Mr.  Musgrave,  of  the  Probate  Eegistry, 
whilst  my  friend  Mr.  Highmore,  of  the  Inland  Eevenue  Office, 
and  Mr.  Norman,  the  author  of  the  admirable  Digest  of  the  Death 
Duties,  have  spared  no  pains  to  explain  to  me  details  with  regard 
to  the  incidence  of  the  Death  Duties  and  the  Duties  of  Income 
Tax.  But  for  every  statement  in  this  work  I  alone  am  respon- 
sible. Whatever  errors  it  contains  are  wholly  my  own.  Whatever 
merits  it  may  exhibit  are  due  in  no  small  degree  to  the  authors 
whose  works  I  have  studied,  and  whose  conclusions  I  have  repro- 
duced, and  to  the  many  friends  from  whom  I  have  received  help 
and  encouragement. 

A.  V.  DICEY. 
1896. 
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TABLE  OF  PRINCIPLES  AND  RULES. 

INTRODUCTION. 

GENERAL    PRINCIPLES. 

Jurisdiction  and  Choice  of  Law. 

GrENEKAL  Principle  No.  I. — ^Any  right  which  has  been  duly 
acquired  under  the  law  of  any  oiTilised  country  is  recognised  and, 
in  general,  enforced  by  English  Courts,  and  no  right  which  has 
not  been  duly  acquired  is  enforced  or,  in  general,  recognised  by 
English  Courts,     (p.  23.) 

Gbneeal  Principle  No.  II. — English  Courts  will  not  enforce  a 
right  otherwise  duly  acquired  under  the  law  of  a  foreign  country — 

(A)  Where  the  enforcement  of  such  right  is  inconsistent  with 
any  statute  of  the  Imperial  Parliament  intended  to  have  extra- 
territorial operation ; 

(B)  Where  the  enforcement  of  such  right  is  inconsistent  with 
the  policy  of  English  law,  or  with  the  moral  rules  upheld  by 
English  law,  or  with  the  maintenance  of  English  political  institu- 
tions ; 

(C)  Where  the  enforcement  of  such  right  involves  interference 
with  the  authority  of  a  foreign  sovereign  within  the  country 
whereof  he  is  sovereign,     (p.  33.) 

Jurisdiction. 

GrENERAL  Principle  No.  III. — The  sovereign  of  a  country, 
acting  through  the  Courts  thereof,  has  jurisdiction  over  (i.e.,  has  a 
right  to  adjudicate  upon)  any  matter  with  regard  to  which  he  can 
give  an  effective  judgment,  and  has  no  jurisdiction  over  {i.e.,  has 
no  right  to  adjudicate  upon)  any  matter  with  regard  to  which  he 
cannot  give  an  effective  judgment,     (p.  40.) 

Sub-Rule. — When  with  regard  to  any  matter  {e.g.,  divorce)  the 
Courts  of  no  one  country  can  give  a  completely  effective  judgment. 
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but  the  Courts  of  several  countries  can  give  a  more  or  less  effective 
judgment,  the  Courts  of  that  country  where  the  most  effective 
judgment  can  be  given  have  a  preferential  jurisdiction,     (p.  43.) 

GrENERAL  Principle  No.  IV. — The  sovereign  of  a  country, 
acting  through  the  Courts  thereof,  has  a  right  to  exercise  juris- 
diction over  any  person  who  voluntarily  submits  to  his  jurisdiction, 
or,  in  other  words,  the  Courts  of  a  country  are  Courts  of  competent 
jurisdiction  over  any  person  who  volimtarily  submits  to  their 
jurisdiction,     (p.  44.) 

Choice  of  Law. 

G-ENERAL  Principle  No.  V. — The  nature  of  a  right  acquired 
under  the  law  of  any  civilised  country  must  be  determined  in 
accordance  with  the  law  under  which  the  right  is  acquired, 
(p.  58.) 

General  Principle  No.  VI. — Whenever  the  legal  effect  of  any 
transaction  depends  upon  the  intention  of  the  party  or  parties 
thereto,  as  to  the  law  by  which  it  was  governed,  then  the  effect  of 
the  transaction  must  be  determined  in  accordance  with  the  law 
contemplated  by  such  party  or  parties,     (p.  59.) 
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BOOK   I. 
Preliminary  Matters. 

OHAPTEE  I. 
TNTERPEETATION  OF  TEEMS. 

/.  DEFINITIONS. 

In  the  following  Eules  and  Exceptions,  unless  the  context  or 
subject-matter  otherwise  requires,  the  following  terms  have  the 
following  meanings : — 

1.  "  This  Digest "  means  the  Eules  and  Exceptions  contained 
in  Books  I.  to  III.  of  this  treatise. 

2.  "  Court "  means  His  Majesty's  High  Court  of  Justice  in 
England. 

3.  "  Person  "  includes  a  corporation  or  body  corporate. 

4.  "  Country  "  means  the  whole  of  a  territory  subject  under  one 
soTereign  to  one  system  of  law. 

6.  "  State  "  means  the  whole  of  the  territory  (the  limits  whereof 
may  or  may  not  coincide  with  those  of  a  country)  subject  to  one 
sovereign. 

6.  "  Foreign  "  means  not  English. 

7.  "  Foreign  country "  means  any  country  which  is  not 
England. 

8.  "  England  "  includes  any  ship  of  the  EoyaL  Navy  wherever 
situate. 

9.  "  United  Kingdom  "  means  the  United  Eangdom  of  England, 
Scotland  and  Ireland,  and  the  islands  adjacent  thereto  ;  but  does 
not  include  either  the  Isle  of  Man  or  the  Channel  Islands. 

10.  "  British  dominions "  means  all  countries  subject  to  the 
Crown,  including  the  United  Kingdom. 

11.  "  Domioil "  means  the  country  which  in  accordance  with  the 
Eules  in  this  Digest  is  considered  by  law  to  be  a  person's  per- 
manent home. 

12.  "  Independent  person  "  means  a  person  who  as  regards  his 
I).  c 
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domioil  is  not  legally  dependent,  or  liable  to  be  legally  dependent, 
upon  the  will  of  another  person. 

13.  "  Dependent  person "  means  any  person  wlio  is  not  an 
independent  person  as  hereinbefore  defined,  and  includes — 

(i)  a  minor ; 
(ii)  a  married  woman. 

14.  "  An  immovable  "  means  a  thing  which  can  be  touched  but 
which  cannot  be  moved,  and  includes,  unless  the  contrary  is 
expressly  stated,  a  chattel  real. 

15.  "  A  movable  "  means  a  thing  which  is  not  an  immovable, 
and  includes — 

(i)  a  thing  which  can  be  touched  and  can  be  moved,  and 
(ii)  a  thing  which  is  the  object  of  a  claim,  and  cannot  be 
touched,  or,  in  other  words,  a  chose  in  action. 

16.  " Lex  domicilii"  or  "  law  of  the  domicil,"  means  the  law  of 
the  country  where  a  person  is  domiciled. 

17.  "  Lex  loci  contractus  "  means  the  law  of  the  country  where- 
a  contract  is  made. 

18.  "  Lex  loci  solutionis  "  means  the  law  of  the  country  where  a 
contract  is  to  be  performed. 

19.  "  Lex  situs  "  means  the  law  of  the  country  where  a  thing  is 
situate. 

20.  "  Lex  fori"  means  the  local  or  territorial  law  of  the  country 
to  which  a  Court,  wherein  an  action  is  brought,  or  other  legal 
proceeding  is  taken,  belongs,     (p.  67.) 

II.  APPLICATION  OF  TERM  "LAW  OF  COUNTRY." 

In  this  Digest  the  law  of  a  given  country  {e.g.,  the  law  of  the 
country  where  a  person  is  domiciled) — 

(i)  means,  when  applied  to  England,  the  local  or  territorial 

law  of  England ; 
(ii)  means,  when  applied  to  any  foreign  country,  any  law,, 
whether  it  be  the  local  or  territorial  law  of  that  country 
or  not,  which  the  Courts  of  that  country  apply  to  the 
decision  of  the  case  to  which  the  Rule  refers,     (p.  79.), 
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OHAPTEU  II. 

DOMIOIL. 

(A)  DOMICIL  OF  NATUEAL  PBE80N8. 

I.  Nature  of  Domicil. 

Rule  1 . — The  domicil  of  any  person  is,  in  general,  the  place  or 
country  which  is  in  fact  his  permanent  home,  but  is  in  some  cases 
the  place  or  country  which,  whether  it  be  in  fact  his  home  or  not, 
is  determined  to  be  his  home  by  a  rule  of  law.     (p.  82.) 

Rule  2. — No  person  can  at  any  time  be  without  a  domicil. 
(p.  97.) 

Rule  3. — Subject  to  the  exception  hereinafter  mentioned,  no 
person  can  have  at  the  same  time  more  than  one  domicil  (?). 
(p.  98.) 

Exceptian. — A  person  within  the  operation  of  the  Domicile  Act, 
1861,  24  &  25  Vict.  o.  121,  may  possibly  have  one  domicil  for 
the  purpose  of  testate  or  intestate  succession,  and  another 
domicil  for  all  other  purposes,     (p.  101.) 

Rule  4. — ^A  domicil  once  acquired  is  retained  until  it  is  changed 

(1)  in  the  case  of  an  independent  person,  by  his  own  act ; 

(2)  in  the  case  of  a  dependent  person,  by  the  act  of  someone 

on  whom  he  is  dependent,     (p.  102.) 

II.  Acquisition  and  Change  of  Domicil. 

Domicil  of  Independent  Persons. 

Rule  5. — Every  independent  person  has  at  any  given  moment 
either 

(1)  the  domicil  received  by  him  at  his  birth  (which  domicil  is 

hereinafter  called  the  domicil  of  origin),  or 

(2)  a  domicil  (not  being  the  same  as  his  domicil  of  origin) 

acquired  or  retained  by  him  while  independent  by  his 
own  act  (which  domicil  is  hereinafter  called  a  domicil 
of  choice),     (p.  103.) 

Domicil  of  Origin. 

Rule  6. — Every  person  receives  at  (or  as  from)  birth  a  domicil 
of  origin. 

(1)  In  the  case  of  a  legitimate  child  born  during  his  father's 

c2 
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lifetime,  the  domioil  of  origin  of  the  child  is  the 
domicil  of  the  father  at  the  time  of  the  child's  birth. 

(2)  In  the  case  of  an  illegitimate  or  posthumous  child,  the 

domicil  of  origin  is  the  domicil  of  his  mother  at  the 
time  of  his  birth. 

(3)  In  the  case  of  a  foundling,  the  domicil  of  origin  is  the 

country  where  he  is  born  or  found. 

(4)  In  the  case  of  a  legitimated  person,  the  domicil  which  his 

father  had  at  the  time  of  such  person's  birth  becomes, 
and  is  considered  to  be,  the  domicil  of  origin  of  such 
person  (?).     (p.  104.) 

Domicil  of  Choice. 

RuiiE  7. — Every  independent  person  can  acquire  a  domicil  of 
choice,  by  the  combination  of  residence  (factum),  and  intention  of 
permanent  or  indefinite  residence  (animus  manendi),  but  not  other- 
wise,    (p.  108.) 

Change  of  Domicil. 
Rule  8. 

(1)  The  domicil  of  origin  is  retained  until  a  domioil  of  choice 

is  in  fact  acquired. 

(2)  A  domicil  of  choice  is  retained  until  it  is  abandoned, 

whereupon  either 

(i)  a  new  domicil  of  choice  is  acquired ;  or 
(ii)  the  domicil  of  origin  is  resumed,     (p.  119.) 

Domicil  of  Dependent  Persons  (Minors  and  Married  Women). 

Rule  9. — The  domioil  of  every  dependent  person  is  the  same  as, 
and  changes  (if  at  all)  with,  the  domicil  of  the  person  on  whom  he 
is,  as  regards  his  domicil,  legally  dependent,     (p.  124.) 

SuB-RuLB  1. — Subject  to  the  exceptions  hereinafter  mentioned, 
the  domicil  of  a  minor  is  during  minority  determined  as  foUows: — 

(1)  The  domicil  of   a  legitimate   or  legitimated  minor  is, 

during  the  lifetime  of  his  father,  the  same  as,  and 
changes  with,  the  domicil  of  his  father. 

(2)  The  domicil  of  an  illegitimate  minor,  or  of  a  minor  whose 

father  is  dead,  is,  whilst  the  minor  lives  with  his 
mother,  the  same  as,  and  chansres  with,  the  domioil  of 
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(3)  The  domioil  of  a  minor  without  living  parents,  or  of  an 
illegitidiate  minor  without  a  living  mother,  possibly  is 
the  same  as,  and  changes  with,  the  domicU  of  his 
guardian,  or  may  he  changed  by  his  guardian  (?). 
(p.  125.) 

Exception  1  to  Sub-Rule. — The  domioil  of  a  minor  is  not  changed 
by  the  mere  re-marriage  of  his  mother,     (p.  130.) 

Exception  2  to  Sub-Hule. — The  change  of  a  minor's  home  by  a 
mother  or  a  guardian  does  not,  if  made  with  a  fraudulent 
purpose,  change  the  minor's  domioil.     (p.  131.) 

Sub-Rule  2. — The  domioil  of  a  married  woman  is  during 
coverture  the  same  as,  and  changes  with,  the  domioil  of  her 
husband,     (p.  132.) 

Rule  10. — A  domioil  cannot  be  acquired  by  a  dependent 
person  through  his  own  act.     (p.  133.) 

Sub-Rule. — Where  there  is  no  person  capable  of  changing  a 
minor's  domioil,  he  retains,  until  the  termination  of  his  minority, 
the  last  domioil  which  he  has  received,     (p.  134.) 

Rule  11. — The  last  domioil  which  a  person  receives  whilst  he  is 
a  dependent  person  continues,  on  his  becoming  an  independent 
person,  unchanged  until  it  is  changed  by  his  own  act.     (p.  135.) 

Sub-Rule  1. — A  person  on  attaining  his  majority  retains  the 
last  domioil  which  he  had  during  his  minority  until  he  changes 
it.     (p.  135.) 

Sub-Rule  2. — A  widow  retains  her  late  husband's  last  domioil 
imtil  she  changes  it.     (p.  135.) 

Sub-Rule  3. — ^A  divorced  woman  retains  the  domioil  which 
she  had  immediately  before,  or  at  the  moment  of  divorce,  until 
she  changes  it.     (p.  136.) 

III.  Ascertainment  of  Domioil. 

Bomicil — Sow  Ascertained. 

Rule  12. — The  domioil  of  a  person  can  always  be  ascertained 
by  means  of  either 

(1)  a  legal  presumption  ;  or 

(2)  the  known  facts  of  the  case.     (p.  136.) 

Legal  Presumptions. 

Rule  13. — A  person's  presence  in  a  country  is  presumptive 
evidence  of  domioil.     (p.  137.) 
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Rule  14. — When  a  person  is  known  to  have  had  a  domicil  in  a 
given  country  he  is  presumed,  in  absence  of  proof  of  a  change,  to 
retain  such  domicil.     (p.  139.) 

Facts  which  are  Evidence  of  Domicil. 

BiULE  15. — Any  circumstance  may  be  evidence  of  domicil, 
which  is  evidence  either  of  a  person's  residence  {factum),  or  of  his 
intention  to  reside  permanently  (animus),  within  a  particular 
country,     (p.  139.) 

EiULB  16. — ^Expressions  of  intention  to  reside  permanently  in  a 
country  are  evidence  of  such  an  intention,  and  in  so  far  evidence 
of  domioU.     (p.  141.) 

EuLE  17. — Residence  in  a  country  is  prima  facie  evidence  of 
the  intention  to  reside  there  permanently  {animus  manendi),  and  in 
so  far  evidence  of  domicil.     (p.  142.) 

E.ULB  18. — Residence  in  a  country  is  not  even  prima  facie 
evidence  of  domicil,  when  the  nature  of  the  residence  either  is 
inconsistent  with,  or  rebuts  the  presumption  of,  an  intention  to 
reside  there  permanently  {animus  manendi),    (p.  144.) 

(B)  DOMICIL  OF  LEGAL  PEE80NS  OE  COEPOEATIONS. 

Rule  19. — The  domicil  of  a  corporation  is  the  place  considered 
by  Jaw  to  be  the  centre  of  its  affairs,  which 

(1)  in  the  case  of  a  trading  corporation,  is  its  principal  place 

of  business,  i.e.,  the   place  where  the  administrative 
business  of  the  corporation  is  carried  on  ; 

(2)  in  the  case  of  any  other  corporation,  is  the  place  where 

its  functions  are  discharged,     (p.  160.) 


CHAPTER  III. 

BRITISH  NATIONALITY. 
Rule  20. 

(1)  "  British  subject "  means  any  person  who  owes  permanent 

allegiance  to  the  Crown. 

(2)  "  Natural-born  British  subject "  means  a  British  subject 

who  has  become  a  British  subject  at  the  moment  of  his 
birth. 

(3)  "  Naturalized  British  subject "  means  any  British  subject 
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(4)  "  Alien  "  means  any  person  who  is  not  a  British  suhjeet. 

(6)  "  Statutory  alien  "  means  any  person  who,  having  been  a 
natural-born  British  subject,  has  become  an  alien  in 
accordance  with  any  of  the  following  Bules. 

The  term  includes  a  widow  who,  having  been  a 
natural-born  British  subject,  has,  in  accordance  with 
Rules  -il  and  32,  become  an  alien  by,  or  in  consequence 
of,  her  marriage  with  an  alien. 

(6)  '•  Disability"  means  the  status  of  being  an  infant,  lunatic, 

idiot,  or  married  woman. 

(7)  "  Declaration   of    alienage "    means   a   declaration   of   a 

person's  desire  to  be  an  alien,  made  in  the  manner  and 
form    provided    by   the    Naturalization    Act,    1870. 
(p.  164.) 
Rule  21. — Every  natural  person  is  either  a  British  subject  or 
an  alien,     (p.  165.) 

(A)  ACQUISITION   OF   BEITI8H   NATIONALITY  AT   BIETH 
(NATUEAL-BOEN  BEITISH  SUBJECTS). 

Rule  22. — Subject  to  the  exceptions  hereinafter  mentioned,  any 
person  who  (whatever  the  nationality  of  his  parents)  is  born  within 
the  British  dominions  is  a  natural-born  British  subject,     (p.  166.) 
Exception  1. — Any  person  who  (his  father  being  an  alien  enemy) 
is  bom  in  a  part  of  the  British  dominions  which,  at  the  time 
of  such  person's  birth,  is  in  hostile  occupation,  is  an  alien, 
(p.  167.) 
Exception  2. — Any  person  whose  father  (being  an  alien)  is  at  the 
time  of  such  person's  birth  an  ambassador  or  other  diplomatic 
agent  accredited  to  the  Crown  by  the  sovereign  of  a  foreign 
state,  is  (though  bom  within  the  British  dominions)  an  alien, 
(p.  168.) 

Rule  23. — Subject  to  the  exception  hereinafter  mentioned,  any 
person 

(1)  whose  father  is  born  within  the  British  dominions,  or 

(2)  whose  paternal  grandfather  is  born  within  the  British 

dominions, 
is  (though  not  bom  within  the  British  dominions)  a  natural-bom 
British  subject. 

Provided  that  no  person  is  under  this  Rule  a  natural-bom 
British  subject  whose  father  is  not  at  the  time  of  such  person's 
birth  a  natural-bom  British  subject,     (p.  168.) 
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Exception. — Any  person  born  out  of  the  British  dominions,  whose 
father,  though  a  natnral-hom  British  suhjeot,  is,  at  the  time 
of  such  person's  birth,  in  the  actual  service  of  any  foreign 
prince  or  state  in  enmity  with  the  Crown,  is  not  a  natural- 
born  British  subject,     (p.  171.) 

Edle  24. — Any  person  whose  father  (being  a  British  subject) 
is,  at  the  time  of  such  person's  birth,  an  ambassador  or  other  public 
minister  in  the  service  of  the  Crown,  is  (though  bom  out  of  the 
British  dominions)  a  natural-born  British  subject,     (p.  171.) 

Stjb-Rule. — British  nationality  is  not  inherited  through  women, 
(p.  172.) 


(B)  ACQUISITION,  LOSS  AND  EESUMPTION  OF  BEITISH 
NATIONALITY  AT  PEEIOD  OF  LIFE  LATEE  THAN 
BIETH. 

I.  ^Acquisition,  Loss,  &c.  by  Person  not  being  tjndee  any 
Disability. 

(«)  Acquisition. 

EuLE  25. — ^An  alien  [not  being  under  any  disability  (?)]  who, 
within  such  limited  time  before  making  the  application  hereinafter 
mentioned  as  may  be  allowed  by  one  of  His  Majesty's  Principal 
Secretaries  of  State  [hereinafter  referred  to  as  the  Secretary  of 
State],  either  by  general  order  or  on  any  special  occasion,  has 
resided  in  the  United  Kingdom  for  a  term  of  not  less  than  five 
years,  or  has  been  in  the  service  of  the  Crown  for  a  term  of  not 
less  than  five  years,  and  intends,  when  naturalized,  either  to  reside 
in  the  United  Kingdom,  or  to  serve  under  the  Crown,  may  apply 
to  the  Secretary  of  State  for  a  certificate  of  naturalization. 

The  applicant  must  adduce  in  suppoi-t  of  his  application  such 
evidence  of  his  residence  or  service,  and  intention  to  reside  or 
serve,  as  such  Secretary  of  State  may  require.  The  Secretary  of 
State,  if  satisfied  with  the  evidence  adduced,  must  take  the  case 
of  the  applicant  into  consideration,  and  may,  with  or  without 
assigning  any  reason,  give  or  withhold  a  certificate  as  he  thinks 
most  conducive  to  the  public  good ;  and  no  appeal  lies  from  his 
decision,  but  such  certificate  does  not  take  effect  until  the  applicant 
has  taken  the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalization  is  granted  is 
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powers,  and  privileges,  and  is  subject  to  all  obligations,  to  which 
a  natural-born  British  subject  is  entitled,  or  subject  in  the  United 
Kingdom,  with  this  qualification,  that  he  is  not,  when  within  the 
limits  of  the  foreign  state  of  which  he  was  a  subject  previously  to 
obtaining  his  certificate  of  naturalization,  to  be  deemed  to  be  a 
British  subject  unless  he  has  ceased  to  be  a  subject  of  that  state 
in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to 
that  effect,    (p.  172.) 

(m)  Renunciation. 

EuLE  26. — Any  British  subject  who  has  at  any  time  before,  or 
may  at  any  time  after,  the  12th  day  of  May,  1870,  when  in  any 
foreign  state  and  not  under  any  disability,  voluntarily  become 
naturalized  in  such  state,  is,  from  and  after  the  time  of  his  so 
having  become  naturalized  in  such  foreign  state,  to  be  deemed  to 
have  ceased  to  be  a  British  subject  and  to  be  regarded  as  an  alien, 
(p.  176.) 

Eui.E  27. — ^Where  the  Crown  has  entered  into  a  convention 
with  any  foreign  state  to  the  effect  that  the  subjects  or  citizens  of 
that  state  who  have  been  naturalized  as  British  subjects  may  divest 
themselves  of  their  status  as  such  subjects,  it  may  be  declared,  by 
Order  in  Council,  that  such  convention  has  been  entered  into  by 
the  Crown ;  and  from  and  after  the  date  of  such  Order  in  Council, 
any  person  [not  being  under  any  disability  (?)  and]  being  ori- 
ginally a  subject  or  citizen  of  the  state  referred  to  in  such  Order, 
who  has  been  naturalized  as  a  British  subject,  may,  within  such 
limit  of  time  as  may  be  provided  in  the  convention,  make  a  decla- 
ration of  alienage,  and  from  and  after  the  date  of  his  so  making 
such  declaration  such  person  is  to  be  regarded  as  an  alien,  and  as 
a  subject  of  the  state  to  which  he  originally  belonged  as  aforesaid, 
(p.  177.) 

EtJLE  28. — ^Any  person  who  by  reason  of  his  having  been  born 
within  the  British  dominions  is  a  natural-born  subject,  but  who 
also  at  the  time  of  his  birth  became  under  the  law  of  any  foreign 
state  a  subject  of  such  state,  and  is  still  such  subject,  may,  if  not 
under  any  disability,  make  a  declaration  of  alienage,  and  from  and 
after  the  making  of  such  declaration  of  alienage  such  person  ceases 
to  be  a  British  subject,  i.e.,  becomes  an  alien,     (p.  177.) 

EuLE  29. — Any  person  who  is  born  out  of  the  British  dominions, 
of  a  father  beiug  a  British  subject,  may,  if  not  under  any  dis- 
ability, make  a  declaration  of  alienage,  and  from  and  after  the 
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making  of  such  declaration  ceases  to  be  a  British  subject,  i.e., 
becomes  an  alien,     (p.  178.) 

(mV)  Resumption. 

Eu  i,B  30.  — Any  statutory  alien  [not  being  under  any  disability  (?)  ] 
may,  on  performing  the  same  conditions  and  adducing  the  same 
evidence  as  is  required  under  Eule  25  in  the  case  of  an  alien 
applying  for  a  certificate  of  naturalization,  apply  to  the  Secretary 
of  State  for  a  certificate  (hereinafter  referred  to  as  a  certificate  of 
re-admission  to  British  nationality)  re-admitting  him  to  the  status 
of  a  British  subject.  The  Secretary  of  State  has  the  same  dis- 
cretion as  to  the  giving  or  withholding  of  the  certificate  as  in  the 
case  of  a  certificate  of  naturalization,  and  an  oath  of  allegianoe 
is  in  like  manner  required  previously  to  the  issuing  of  the 
certificate. 

A  statutory  alien  to  whom  a  certificate  of  re- admission  to  British 
nationality  has  been  granted,  from  tbe  date  of  the  certificate  of 
re-admission,  but  not  in  respect  of  any  previous  transaction, 
resumes  his  position  as  a  British  subject ;  with  this  qualification, 
that,  within  the  limits  of  the  foreign  state  of  which  he  became  a 
subject,  he  is  not  to  be  deemed  to  be  a  British  subject  unless  he 
has  ceased  to  be  a  subject  of  that  foreign  state  according  to  the 
laws  thereof,  or  in  pursuance  of  a  treaty  to  that  effect. 

The  jurisdiction  exercisable  under  this  Eule  by  the  Secretary  of 
State  in  the  United  Kingdom  in  respect  of  the  grant  of  a  certifi- 
cate of  re-admission  to  British  nationality,  in  the  case  of  any 
statutory  alien  being  in  any  British  possession,  may  be  exercised 
by  the  governor  of  such  possession  ;  and  residence  in  such  posses- 
sion is,  in  the  case  of  such  person,  to  be  deemed  equivalent  to 
residence  in  the  United  Kingdom,     (p.  178.) 


II.  Acquisition,  Loss,  &c.,  by  Person  being  under  Disability. 
{()  Married  Woman. 

Eule  31. — A  married  woman  is  to  be  deemed  to  be  a  subject 
of  the  state  of  which  her  husband  is  for  the  time  being  a  subject, 
(p.  180.) 

Eule  32. — A  widow  continues  to  be  the  subject  of  the  state  of 
which  her  late  husband  was  at  his  death  a  subject,  until  she 
changes  her  nationality,     (p.  181.) 


TABLE  OF  RULES.  xliii 

the  state  of  which  her  hushand  was  a  suhject  immediately  before 
or  at  the  moment  of  divorce,  until  she  changes  her  nationality  (P). 
(p.  181.) 

(ii)  Infant. 

EiTLE  34. — Where  a  father,  or  a  mother  being  a  widow,  has 
obtained  a  certificate  of  naturalisation  in  the  United  Kingdom, 
every  child  of  such  father  or  mother,  who  during  infancy  has 
become  resident  with  such  father  or  mother  in  any  part  of  the 
United  Eangdom,  or  with  such  father  while  in  the  service  of  the 
Orown  out  of  the  United  Kingdom,  is  to  be  deemed  to  be  a 
naturalized  British  subject. 

[This  Rule  applies  (semble)  to  children  born  out  of  the  British 
dominions  as  well  after  as  before  the  parent's  natm'alization.J 
(p.  182.) 

Rule  35. — Where  a  father  being  a  British  subject,  or  a  mother 
being  a  British  subject  and  a  widow,  becomes  an  alien  under  any 
of  the  foregoing  Rules,  every  child  of  such  father  or  mother  who 
during  infancy  has  become  resident  in  the  country  where  the 
father  or  mother  is  naturalized,  and  has,  according  to  the  laws 
of  such  country,  become  naturalized  therein,  is  to  be  deemed  to  be 
a  subject  of  the  state  of  which  the  father  or  mother  has  become  a 
subject,  and  not  a  British  subject,     (p.  185.) 

Rule  36. — Where  a  father,  or  a  mother  being  a  widow,  has 
obtained  a  certificate  of  re-admission  to  British  nationality,  every 
child  of  such  father  or  mother,  who  during  infancy  has  become 
resident  in  the  British  dominions  with  such  father  or  mother,  is 
to  be  deemed  to  have  resumed  the  position  of  a  British  subject 
to  all  intents,     (p.  187.) 

Rule  37. — Subject  to  the  exceptions  hereinafter  mentioned,  any 
person  who  is  not  a  British  subject  under  Rules  20  to  36  is  an 
alien,     (p.  188.) 

Exception  1. — Any  person  is  a  British  subject  who  is  made  so  by 
virtue  of  letters  of  denization,     (p.  190.) 

Exception  2. — Any  person  is  a  British  subject  who  is  naturalized 
under  or  by  any  Act  of  Parliament,     (p.  190.) 

Exception  3. — Any  person  is  a  British  subject  within  the  limits  of 
any  British  possession,  i.e.,  of  any  colony,  plantation,  island, 
tenitory,  or  settlement  in  the  British  dominions,  who  is 
naturalized  by  any  law  duly  made  by  the  legislature  of  such 
possession,     (p.  190.) 
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BOOK   II. 

Jurisdiction. 


Part  I. 
JURISDICTION   OF   THE   HIGH  COURT. 

CHAPTEE  IV. 
GENBEAL  EULES  AS  TO  JUEISDIOTION. 

(A)  WHEEE   JUEISDIOTION   DOES   NOT  EXIST. 

(t)  In  Respect  of  Persons. 

EuLE  38. — The  Court  has  (subject  to  the  exceptions  herein- 
after mentioned)  no  jurisdiction  to  entertain  an  action  or  other 
proceeding  against 

(1)  any  foreign  sovereign ; 

(2)  any  ambassador  or  other  diplomatic  agent  representing  a 

foreign  sovereign  and  accredited  to  the  Crown ; 

(3)  any  person  belonging  to  the  suite  of  such  ambassador  or 

diplomatic  agent. 
An  action  or  proceeding  against  the  property  of  any  of  the 
persons  enumerated  in  this  Eule  is,  for  the  purpose  of  this  Eule, 
an  action  or  proceeding  against  such  person,     (p.  195.) 

Exception  1. — The  Court  has  jui-isdiction  to  entertain  an  action 
against  a  foreign  sovereign,  or  (semble)  an  ambassador, 
diplomatic  agent,  or  other  person  coming  within  the  terms 
of  Eule  38  (2)  and  (3),  if  sach  foreign  sovereign,  ambassador, 
or  other  person,  having  appeared  before  the  Court  voluntarily, 
waives  his  privilege  and  submits  to  the  jurisdiction  of  the 
Court,     (p.  198.) 

Exception  2. — The  Court  has  jurisdiction  to  entertain  an  action 
against  a  person  belonging  to  the  suite  of  an  ambassador  or 
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(ii)   In  Respect  of  Subject-Matter. 

Rule  39. — Subject  to  the  exception  hereinafter  mentioned,  the 
Court  has  no  jurisdiction  to  entertain  an  action  for 

(1)  the  determination  of  the  title  to,  or   the  right  to  the 

possession  of,  any  immovahle  situate  out  of  England 
(foreign  land),  or. 

(2)  the  recovery  of  damages  for  trespass  to  such  immovahle. 

(p.  201.) 

Exception. — Where  the  Court  has  jurisdiction  to  entertain  an 
action  against  a  person  under  either  Rule  45,  or  under  any 
of  the  Exceptions  to  Rule  46,  the  Court  has  jurisdiction  to 
entertain  an  action  against  such  person  respecting  an  immov- 
able situate  out  of  England  (foreign  land),  on  the  ground 
of  either 

(a)  a  contract  between  the  parties  to  the  action,  or 

(b)  an  equity  between  such  parties, 

with  reference  to  such  immovable,     (p.  203.) 

Rule  40. — The  Court  has  no  jurisdiction  to  entertain  an  action 
for  the  enforcement,  either  directly  or  indirectly,  of  a  penal  law  of 
a  foreign  country,     (p.  207.) 

(B)  WHEEE  JUEISDIOTION  EXISTS. 

(«■)  In  Respect  of  Persons. 

Rule  41. — Subject  to  Rule  38,  and  to  the  exception  hereinafter 
mentioned,  no  class  of  persons  is,  as  such,  excluded  or  exempt  from 
the  jurisdiction  of  the  Court,  i.e.,  any  person  may  be  a  party  to  an 
action  or  other  legal  proceeding  in  the  Court,     (p.  210.) 

Exception. — The  Court  has  no  jurisdiction  during  the  continuance 
of  war  to  entertain  an  action  brought  by  an  alien  enemy, 
unless  he  is  living  here  under  the  license  or  protection  of  the 
Crown. 

The  term  "  alien  enemy  "  includes  any  British  subject  or 
citizen  of  a  neutral  state  voluntarily  residing  during  a  war 
with  Great  Britain  in  a  hostile  country,     (p.  211.) 

Rule  42. — The  Court  has  jurisdiction  in  an  action  over  any 
person  who  has  by  his  conduct  precluded  himself  from  objecting  to 
the  jurisdiction  of  the  Court,     (p.  211.) 
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(««)  In  Respect  of  8ubject- Matter. 

Rule  43. — The  Court  has  jurisdiction  to  entertain  proceedings 
for  the  determination  of  any  right  over  or  in  respect  of 

(1)  any  immovahle ; 

(2)  any  movable, 
situate  in  England. 

This  Rule  must  be  read  subject  to  the  Rules  governing  the 
jurisdiction  of  the  Court  in  particular  kinds  of  action  or  proceed- 
ings,    (p.  214.) 

Rule  44. — Subject  to  Rules  38  to  40,  the  Court  exercises — 

(1)  Jurisdiction  in  actions  MJ  jjersonaw ; 

(2)  Admiralty  jurisdiction  in  rem  ; 

(3)  Divorce  jurisdiction,  and  jurisdiction  in  relation  to  validity 

of  marriage  and  to  legitimacy ; 

(4)  Jurisdiction  in  bankruptcy ; 

(5)  Jurisdiction  in  matters  of  administration  and  succession ; 
to  the  extent,  and  subject  to  the  limitations,  hereinafter  stated  in 
the  Rules  having  reference  to  each  kind  of  jurisdiction,     (p.  215.) 


CHAPTER  Y. 
JURISDICTION  IN  ACTIONS  IN  PERSONAM. 

Rule  45. — When  the  defendant  in  an  action  in  personam  is,  at 
the  time  for  the  service  of  the  writ,  in  England,  the  Court  has 
jurisdiction  in  respect  of  any  cause  of  action,  in  whatever  country 
such  cause  of  action  arises,     (p.  217.) 

Rule  46. — When  the  defendant  in  an  action  in  personam  is,  at 
the  time  for  the  service  of  the  writ,  not  in  England,  the  Court  has 
(subject  to  the  exceptions  hereinafter  mentioned)  no  jurisdiction  ta 
entertain  the  action,     (p.  222.) 

Exception  1. — The  Court  has  jurisdiction  to  entertain  an  action 
against  a  defendant  who  is  not  in  England,  whenever  the 
whole  subject-matter  of  the  action  is  land  situate  in  England, 
(with  or  without  rents  or  profits),     (p.  225.) 

Exception  2. — The  Court  has  jurisdiction  whenever  any  act,  deed 
[will],  contract,  obligation,  or  liability  affecting  land  or  here- 
ditaments  situate  in   England    is  sought  to   be  construed,. 


TABLE  OF  RULES.  xlvii 

Exception  3. — The  Court  has  jurisdiction  whenever  any  relief  is 
sought  against  any  person  domiciled  or  ordinarily  resident  in 
England,     (p.  229.) 

Exception  4. — The  Court  has  jurisdiction  whenever  the  action  is  for 
the  execution  (as  to  property  situate  in  England)  of  the  trusts 
of  any  written  instrument  of  which  the  person  to  he  served 
with  a  writ  (defendant)  is  a  trustee,  which  ought  to  he 
executed  according  to  the  law  of  England,     (p.  232.) 

Exception  5. — The  Court  has  jurisdiction  whenever  the  action  is 
founded  on  any  breach,  or  alleged  breach,  in  England,  of  any 
contract,  wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  in  England,  unless  the  defen- 
dant is  domiciled  or  ordinarily  resident  in  Scotland  or  Ireland, 
(p.  233.) 

Exception  6. — The  Com-t  has  jurisdiction  whenever  any  injimction 
is  sought  as  to  anything  to  be  done  in  England,  or  any 
nuisance  in  England  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  sought  in  respect  thereof, 
(p.  241.) 

Exception  7. — Whenever  any  person  out  of  England  is  a  necessary 
or  proper  party  to  an  action  properly  brought  against  some 
other  person  duly  served  with  a  writ  in  England,  the  Court 
has  jurisdiction  to  entertain  an  action  against  such  first- 
mentioned  person  as  a  co-defendant  in  the  action,     (p.  243.) 

Exception  8. — The  Court  has  jurisdiction  to  entertain  an  action 
against  any  two  or  more  persons  being  liable  as  co-partners, 
and  carrying  on  business  in  England,  when  sued  in  the  name 
of  the  firm  (if  any)  of  which  such  persons  were  co-partners  at 
the  time  of  the  accruing  of  the  cause  of  action,     (p.  247.) 


CHAPTER  VI. 

ADMIRALTY  JURISDICTION  IJSf  REM. 

Rule  47. — The  Court  has  jurisdiction  to  entertain  an  action  in 
rem  against  any  ship,  or  res  (such  as  cargo)  connected  with  a 
ship,  if 

(1)  the  action  is  an  admiralty  action,  and 

(2)  the  ship  or  res  is  in  England,  or  within  three  miles  of  the 

coast  of  England, 
and  not  otherwise,     (p.  251.) 
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CHAPTER  VII. 

JURISDICTION  IN  RESPECT  OF  DIVORCE— DECLA- 
RATION OF  NULLITY  OF  MARRIAGE  — AND 
DECLARATION  OF  LEGITIMACY. 

I.  DIVOEOE. 

(A)  Where  Court  has  Jurisdiction. 

Rule  48. — Tlie  Court  lias  jurisdiotion  to  entertain  proceedings 
for  the  dissolution  of  the  marriage  of  any  parties  domiciled  in 
England  at  the  commencement  of  the  proceedings. 

This  jurisdiction  is  not  affected  hy 

(1)  the  residence  of  the  parties,  or 

(2)  the  allegiance  of  the  parties,  or 

(3)  the  domicil  of  the  parties  at  the  time  of  the  marriage,  or 

(4)  the  place  of  the  marriage,  or 

(5)  the  place  where  the  offence  in  respect  of  which  divorce  is 

sought,  is  committed. 

In  this  Digest  the  term  "  marriage  "  means  the  voluntary  union 
for  life  of  one  man  and  one  woman  to  the  exclusion  of  all  others, 
(p.  256.) 

(B)  Where  Court  has  no  Jurisdiction. 

Rule  49. — Subject  to  the  possible  exception  hereinafter  men- 
tioned, the  Court  has  no  jurisdiction  to  entertain  proceedings  for  the 
dissolution  of  the  marriage  of  any  parties  not  domiciled  in  England 
at  the  commencement  of  the  proceedings,     (p.  261.) 

Exception. — In  the  following  circumstances,  that  is  to  say.: — 

(1)  Where  a  husband  has — 

(a)  deserted  his  wife,  or 

(b)  so   conducted   himself   towards  her  that  she   is 
justified  in  living  apart  from  him ;  and 

(2)  the  parties   have  up   to    the   time    of  such  desertion  or 

justification  been  domiciled  in  England  ;  and 

(3)  the  husband  has  after  such  time   acquired  a  domicil  in 

a  foreign  country,  but  the  wife  has  continued  resident 
in  England ; 

the  Court  (semble)  has,  on  the  petition  of  the  wife,  jurisdiction  to 
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Judicial  Separation  and  Restitution  of  Conjugal  Rights. 

Rule  50. — The  Court  has  jnrisdiotion  to  entertain  a  suit  for 
judicial  separation  or  for  the  restitution  of  conjugal  rights  when 
hoth  the  parties  thereto  are  at  the  commencement  of  the  suit 
resident  in  England. 

Provided,  that — 

(1)  the  residence  need  not  amount  to  domieil,  but  must  be 

more  permanent  than  mere  presence  in  England  on  a 
visit  or  on  a  journey ; 

(2)  the  residence  in  England   of  one   only  of  the  parties 

(semble)  is  not  sufficient  to  give  jurisdiction,     (p.  265.) 

n.  DECLARATION  OF  NULLITY  OP  MAEEIAGE. 

Rule  51. — The  Court  has  jurisdiction  to  entertain  a  suit  for  the 
declaration  of  the  nullity  of  any  existing  marriage — 

(1)  where  the  marriage  was  celebrated  in  England,  or 

(2)  where  the  respondent  is  resident  in  England,  not  on  a 

visit  as  a  traveller,  and  not  having  taken  up  that 
residence  for  the  purpose  of  the  suit.     (p.  268.) 

m.  DECLARATION  OF  LEGITIMACY. 

Rule  52. 

(1)  Any  natural-bom  British  subject,  or  any  person  whose 
right  to  be  deemed  a  natural-born  British  subject 
depends  wholly  or  in  part  on  his  legitimacy,  or  on  the 
validity  of  a  marriage,  being  domiciled  in  England  or 
Ireland,  or  claiming  any  real  or  personal  estate  situate 
in  England,  may  apply  by  petition  to  the  Court, 
praying  the  Court  for  a  decree  declaring  that  the 
petitioner  is  the  legitimate  child  of  his  parents,  and 
that  the  marriage  of  his  father  and  mother,  or  of  his 
grandfather  and  grandmother,  was  a  valid  marriage, 
or  for  a  decree  declaring  either  of  the  matters  afore- 
said ;  and  any  such  subject  or  person,  being  so  domiciled 
or  claiming  as  aforesaid,  may  in  like  manner  apply  to 
the  Court  for  a  decree  declaring  that  his  marriage  was, 
or  is,  a  valid  marriage ;  and  the  Court  has  jurisdiction 
to  hear  and  determine  such  application,  and  to  make 
such  decree  declaratory  of  the  legitimacy  or  illegitimacy 

n  d 


TABLE  OF  RULES. 

of  sucli  person,  or  of  the  validity  or  invalidity  of  such 
marriage,  as  to  the  Court  may  seem  just ;  and  such 
decree,  except  as  hereinafter  mentioned,  is  binding  to 
all  intents  and  purposes  on  the  Crown,  and  on  all 
persons  whomsoever. 

(2)  Any  person,  being  so  domiciled  or  claiming  as  aforesaid, 

may  apply  by  petition  to  the  Court  for  a  decree 
declaratory  of  his  right  to  be  deemed  a  natural-bom 
British  subject,  and  the  Court  has  jurisdiction  to  hear 
and  determine  such  application,  and  to  make  such 
decree  thereon  as  to  the  Court  may  seem  just ;  and 
where  such  application  as  last  aforesaid  is  made  by  the 
person  making  such  application  as  herein  mentioned 
for  a  decree  declaring  his  legitimacy  or  the  validity  of 
a  marriage,  both  applications  may  be  included  in  the 
same  petition ;  and  every  decree  made  by  the  Court, 
except  as  hereinafter  mentioned,  is  valid  and  binding 
to  all  intents  and  purposes  upon  the  Crown  and  all 
persons  whomsoever. 

(3)  The  decree  of  the  Court  does  not  in  any  case  prejudice 

any  person,  unless  such  person  has  been  cited  or  made 
a  party  to  the  proceedings,  or  is  the  heir-at-law  or 
next  of  kin,  or  other  real  or  personal  representative  of, 
or  derives  title  under  or  through,  a  person  so  cited  or 
made  a  party ;  nor  shall  such  sentence  or  decree  of  the 
Court  prejudice  any  person,  if  subsequently  proved  to 
have  been  obtained  by  fraud  or  collusion,     (p.  271.) 


CHAPTEE  VIII. 

JTJEISDICTION  IN  BANKEUPTCT  AND  IN  EEGAED 
TO  WINDING-UP  OF  COMPANIES. 

I.  BANKEUPTCT. 

(A)  Whebe  Oouet  has  no  Jurisdiction. 

EuLE  53. — The  Court  has  no  jurisdiction  to  adjudge  bankrupt 
any  debtor  who  has  not  committed  an  act  of  bankruptcy  within 
the  terms  of  Eule  59. 


TABLE  OF  RULES.  ll 

means   a    Court   having  jurisdiction    in   bankruptcy,   under  the 
Bankruptcy  Act,  1883,  and  includes 

(1)  the  High  Court,  and 

(2)  any   County   Court  having    j&isdiction   in   bankruptcy 

under  the  said  Act.     (p.  277.) 

Rule  54. — The  Court  has  no  jurisdiction  to  adjudge  bankrupt 
any  debtor  who  is  not  a  debtor  subject  to  the  English  bankruptcy 
law. 

A  debtor  is  not  "  a  debtor  subject  to  the  English  bankruptcy 
law  "  unless  he  either 

(1)  commits  an  act  of  bankruptcy  in  England,  or 

(2)  being  a  British  subject  [or  {semble)  being  domiciled  in 

England],   commits    an    act    of    bankruptcy  out   of 
England,     (p.  278.) 
E.ULE  55. — The  Court  has  no  jurisdiction  (at  any  rate  on  a 
bankruptcy  petition  being  presented  by  a  creditor)   to  adjudge 
bankrupt  any  debtor  unless  the  debtor  either 

(1)  at  the  time  of  the  presentation  of  the  petition  is  domiciled 

in  England,  or 

(2)  within  a  year  before  the  date  of  the  presentation  of  the 

petition  has  ordinarily  resided,  or  had  a  dwelling-house 

or  place  of  business,  in  England. 
Provided  that  where  there  is  jurisdiction  to  commit  a  judgment 
debtor  under  the  Debtors  Act,  1869,  s.  5,  the  Court  has  jurisdiction 
even  though  he  is  an  alien,  and 

(a)  is  not  domiciled  in  England,  and 

(b)  has  not  ordinarily  resided,  or  had  a  dwelling-house  or 

place  of  business,  in  England,     (p.  283.) 

(B)  Where  Coxjrt  has  Jurisdiction. 
[a)   On  Creditor's  Petition. 

EuLE  56. — Subject  to  the  effect  of  Rules  54  and  55,  the  Court, 
-on  a  bankruptcy  petition  being  presented  by  a  creditor,  has 
jurisdiction  to  adjudge  bankrupt  any  debtor  (being  otherwise 
liable  to  be  adjudged  bankrupt)  who  has  committed  the  act  of 
bankruptcy  on  which  the  petition  is  grounded  within  three  months 
iefore  the  presentation  of  the  petition. 

The  jurisdiction  of  the  Court  is  not  affected 

(1)  by  the  fact  that  the  debt  owing  to  the  petitioning  creditor 
was  not  contracted  in  England,  or 
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(2)  by  tlie  absence  of  the  debtor  from  England  at  the  time 

of  the  presentation  of  the  petition,  or 

(3)  by  the  fact  that  either  the  creditor  or  the  debtor  is  an 

alien,     (p.  288.) 

(b)   On  Debtor's  Petition. 

Rule  57. — The  Court  has,  on  a  bankruptcy  petition  being- 
presented  by  a  debtor,  alleging  that  the  debtor  is  unable  to  pay 
his  debts,  jurisdiction  to  adjudge  the  debtor  bankrupt,     (p.  291.) 

BiULB  58. — The  jurisdiction  of  the  Court  to  adjudge  bankrupt 
a  debtor  on  the  petition  of  a  creditor,  or  on  the  petition  of  the 
debtor,  is  not  taken  away  by  the  fact  of  the  debtor  being  already 
adjudged  bankrupt  by  the  Court  of  a  foreign  country,  whether 
Buch  country  do  or  do  not  form  part  of  the  British  dominions, 
(p.  292.) 

(C)  What  Acts  are  Acts  of  Bankruptcy. 

Rule  59. — A  debtor  commits  an  act  of  bankruptcy  in  each  of 
the  following  cases  [and  in  no  other  case]  : — 

(a)  If,  in  England,  or  elsewhere,  he  makes  a  conveyance  or 

assignment  of  [the  whole  of]  his  property  to  a  trustee- 
or  trustees  for  the  benefit  of  his  creditors  generally. 

(b)  If,   in   England,   or   elsewhere,   he    makes  a  fraudulent. 

conveyance,  gift,  deKvery,  or  transfer  of  his  property,. 
.   or  of  any  pai-t  thereof. 

(c)  If,  in  England,  or  elsewhere,  he  makes  any  conveyance 

or  transfer  of  his  property,  or  any  part  thereof,  or 
creates  any  charge  thereon,  which  would  [under  any 
Act  of  Parliament]  be  void  as  a  fraudulent  preferenoe- 
if  he  were  adjudged  bankrupt. 

(d)  If,  with  intent  to   defeat  or  delay  his  creditors,  he  does. 

any  ot  the  following  things,  namely,  departs  out  of 
England,  or,  being  out  of  England,  remains  out  of 
England,  or  departs  from  his  dwelling-house,  or 
otherwise  absents  himself,  or  begins  to  keep  house. 

(e)  If  execution  against  him  has  been  levied  by  seizure  of 

his  goods  under  process  in  an  action  in  any  Court,, 
or  in  any  civil  proceeding  in  the  High  Court,  and  the 
goods  have  been  either  sold  or  held  by  the  sheriff  for- 
twenty-one  days. 


TABLE  OF  RULES.  liii 

(f)  If  he  files  in  the  Court  a  declaration  of  his  inability  to 

pay  his  dehts,  or  presents  a  bankruptcy  petition 
against  himself. 

(g)  If  a  creditor  has  obtained  a  final  judgment  against  him 

for  any  amount,  and,  execution  thereon  not  having 
been  stayed,  has  served  on  him  in  England,  or  by 
leave  of  the  Court  elsewhere,  a  bankruptcy  notice 
under  the  Bankruptcy  Act,  1883,  requiring  him  to 
pay  the  judgment  debt  in  accordance  with  the  terms 
of  the  judgment,  or  to  secure  or  compound  for  it  to 
the  satisfaction  of  the  creditor  or  the  Court,  and  he 
does  not  within  seven  days  after  service  of  the  notice, 
in  case  the  service  is  effected  in  England,  and  in  case 
the  service  is  effected  elsewhere,  then  within  the  time 
limited  in  that  behalf  by  the  order  giving  leave  to 
effect  the  service,  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  Court  that  he  has  a 
counter-claim,  set-off,  or  cross- demand  which  equals 
or  exceeds  the  amount  of  the  judgment  debt,  and 
which  he  could  not  set  up  in  the  action  in  which  the 
judgment  was  obtained. 

Any  person  who  is  for  the  time  being  entitled  to 
enforce  a  final  judgment  is  to  be  deemed  a  creditor 
who  has  obtained  a  final  judgment  within  the  meaning 
of  this  Rule, 
(h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he 
has  suspended,  or  that  he  is  about  to  suspend,  payment 
of  his  debts,     (p.  293.) 


II.  WINDING-UP  OF  COMPANIES. 
(A)  Where  Cotjkt  has  no  Jurisdiction. 

E.UI.E  60. — The  Court  has  no  jurisdiction  to  wind  up — 

(1)  Any  company  registered  in  Scotland  or  in  Ireland ; 

(2)  Any  unregistered  company  having  a  principal  place  of 

business  situate  in  Scotland  or  in  Ireland,  but  not 
having  a  principal  place  of  business  situate  in  England ; 

(3)  Any  unregistered  foreign  company  which,  though  carrying 

on  business  in  England,  has  no  office  in  England ; 

(4)  Any  unregistered  company  which  does  not  fall  within  the 

Companies  Act,  1 862. 


liv  TABLE  OF  RULES. 

The  term  "  the  Court,"  in  this  Eule  and  in  Eule  61,  means  any 
Court  in  England  having  jurisdiotion  to  wind  up  a  company  under 
the  Companies  Act,  1862,  and  the  Acts  amending  the  same,  and 
includes  the  High  Court  and  any  other  Court  in  England  having 
such  jurisdiction,     (p.  297.) 


(B)  Where  Court  has  Jurisdiction. 

Eule  61. — Subject  to  the  efEect  of  Eule  60,  the  Court  has 
jurisdiction  to  wind  up — 

(1)  Any  company  registered  in  England; 

(2)  Any  unregistered  company  having  a  principal  place  of 

business  or  a  branch  office  in  England,     (p.  300.) 


CHAPTEE  IX. 

JUEISDICTION  IN  MATTEES  OF  ADMINISTEATION 
AND  SUCCESSION. 

Eule  62. — In  this  Digest,  unless  the  context  or  subject-matter 
otherwise  requires, 

(1)  "  Property  "  means  and  includes — 

(i)  any  immovable ; 
(ii)  any  movable. 

(2)  "  Administrator  "  includes  an  executor. 

(3)  "  Personal  representative  "  includes  an  administrator,  and 

also  any  person  who,  however  designated,  is  under  the 
law  of  any  country  entitled  in  such  country  to  repre- 
sent a  deceased  person,  and,  as  his  representative,  to 
deal  with  the  property  of  the  deceased  by  way  of 
admiuistration. 

(4)  "  Foreign  personal  representative "  means  the  personal 

representative  of  the  deceased  under  the  law  of  a 
foreign  country. 

(5)  "  Administration "  means  the  dealing  according  to  Jaw 

with  the  property  of  a  deceased  person  by  a  personal 
representative. 

(6)  "  Succession  "  means  beneficial  succession  to  the  property 

of  a  deceased  person. 

(7)  "  Grant "  means  a  grant  of  letters  of  administration  or  of 

probate  of  a  will. 
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(8)  "  English  grant "  means  a  grant  made  by  the  Court. 

(9)  "  Assets  "  means  such  property  of  a  deceased  person  as  an 

administrator  who  has  obtained  an  English  grant  is 
bound  to  account  for  or  is  chargeable  with.     (p.  303.) 

(A)  Administration. 

Rule  63. — The  Court  has  jurisdiction  to  make  a  grant  in  respect 
of  the  property  of  a  deceased  person,  either 

(1)  where  such  property  is  locally  situate  in  England  at  the 

time  of  his  death,  or 

(2)  where  such  property  has,  or  the  proceeds  thereof  have, 

become  locally  situate  in  England  at  any  time  since 
his  death, 

and  not  otherwise. 

The  locality  of  the  deceased's  property  under  this  Rule  is  not 
affected  by  his  domicil  at  the  time  of  his  death,     (p.  307.) 

(B)  Succession. 

Rule  64. — Where  the  Court  has  no  jurisdiction  to  make  a 
grant,  the  Court  has  no  jurisdiction  with  regard  to  the  succession 
to  the  personal  property  of  a  deceased  person,     (p.  317.) 

Rule  65. — Where  the  Court  has  jurisdiction  to  make  a  grant, 
the  Court  has,  in  general,  jurisdiction  to  determine  any  question 
with  regard  to  the  succession  to  the  assets  of  a  deceased  person, 
(p.  318.) 


CHAPTER  X. 
STATING  ACTION— i/S  ALIBI  PENDENS. 

Rule  66. — The  Court  has  jurisdiction  to  interfere,  whenever 
there  is  vexation  and  oppression,  to  prevent  the  administration  of 
justice  being  perverted  for  an  unjust  end,  and  for  this  purpose  to 
stay  or  dismiss  an  action  or  other  proceeding. 

But  this  jurisdiction  will  not  be  exercised  against  a  party  to  an 
action  unless  his  proceedings  are  clearly  shown  to  be  vexatious  and 
oppressive,     (p.  322.) 

Sub-Rule. — The  Court  has  jurisdiction  to  stay  an  action  as 
vexatious  or  oppressive  if  proceedings  are  taken  in  respect  of  the 
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same  subject  and  against  the  same  defendant  both  in  the  Court 
and  in  a  Court  of  a  foreign  country. 

(1)  If  such  foreign  Court  is  a  Court  of  the  United  Kingdom 

or  (semble)  of  any  country  forming  part  of  the  British 
dominions,  the  plaintiff's  proceedings  are  primd  facie 
vexatious. 

(2)  If   such  foreign  Court  is   a  Court  of   any  country  not 

forming  part  of  the  British  dominions,  the  plaintiff's 
proceedings  ave  primd  facie  not  vexatious,     (p.  324.) 


CHAPTEE  XI. 

EXTRA -TEREITOEIAL  EFFECT  OF  ENGLISH  JUDG- 
MENT—ENGLISH BANKEUPTCT— ENGLISH 
GEANT  OF  ADMINISTEATION. 

(A)  ENGLISH  JUDGMENT. 

Rule  67. — A  judgment  of  the  Court  (called  in  this  Digest  an 
English  judgment)  has,  subject  to  the  exception  hereinafter 
mentioned,  no  direct  operation  out  of  England. 

The  extra-territorial  effect  (if  any)  of  an  English  judgment  is  a 
question  of  foreign  law.     (p.  328.) 

Exception. — An  English  judgment  for  any  debt,  damages,  or  costs 
may  be  rendered  operative  in  Ireland  or  Scotland  by  registra- 
tion of  a  certificate  thereof  in  accordance  with  the  provisions 
of  Eule  104.     (p.  328.) 


(B)   ENGLISH  BANKEUPTOY  AND  WINDING-UP  OF 
COMPANIES. 

I.  Bankruptcy. 

(«)  As  an  Assignment. 

EuLB  68. — An  assignment  of  a  bankrupt's  property  to  the 
trustee  in  bankruptcy  imder  the  Bankruptcy  Act,  1883  (English 
bankruptcy),  is,  or  operates  as,  an  assignment  of  the  bankrupt's 

(1)  immovables  (land), 

(2)  movables, 

whether  situate  in  England  or  elsewhere,     (p.  329.) 
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(m)  As  a  Discharge. 

Bulb  69. — A  discharge  under  an  English  bankruptcy  from  any 
debt  or  liability  is,  in  any  country  forming  part  of  the  British 
dominions,  a  discharge  fi-om  such  debt  or  liability  wherever  or 
under  whatever  law  the  same  has  been  contracted  or  has  arisen, 
(p.  339.) 

II.  Winding-up. 

EuLE  70. — The  winding-up  of  a  company  impresses  the  whole 
of  its  property  with  a  trust  for  application  in  the  course  of  the 
winding-up,  for  the  benefit  of  the  persons  interested  in  the 
winding-up,  if  such  persons  are  subject  to  the  jurisdiction  of  the 
Ooui-t.     (p.  339.) 

EuLE  71. — An  arrangement  under  the  Companies  Act,  1862, 
and  the  Acts  amending  the  same,  which  frees  a  debtor  from 
liability,  is  not  in  a  British  colony  a  discharge  from  liability  for  a 
debt  there  incurred,     (p.  342.) 

(C)   ENGLISH  GEANT  OF  ADMINISTEATION. 

Rule  72. — ^An  English  grant  has  no  direct  operation  out  of 
England. 

This  Rule  must  be  read  subject  to  Eules  76  to  78.     (p.  343.) 
Rule  73. — An  English  grant  extends  to  all  the  movables  of  the 
deceased,  wherever  situate,  at  the  time  of  his  death,  at  least  in 
such  a  sense  that  a  person  who  has  obtained  an  EngHsh  grant 
(who  is  hereinafter  called  an  English  administrator)  may 

(1)  sue  in  an  English  Court  in  relation  to  movables  of  the 

deceased  situate  in  any  foreign  country ; 

(2)  receive  or  recover  in  a  foreign  country  movables  of  the 

deceased  situate  in  such  country  (?).  (p.  343.) 
Rule  74. — When  a  person  dies  domiciled  in  England,  the 
Courts  of  any  foreign  country  ought,  by  means  of  a  grant  or 
otherwise,  to  enable  the  English  administrator  to  act  as  personal 
representative  of  the  deceased  in  such  foreign  country  in  regard  to 
any  movable  there  situate,     (p.  345.) 

Rule  75. — The  following  property  of  a  deceased  person  passes 
to  the  administrator  under  an  English  grant : — 

(1)  Any  property  of  the  deceased  which  at  the  time  of  his 
death  is  locally  situate  in  England. 
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(2)  Any  movables  of  the  deceased,  or  the  proceeds  of  any 

property  of  the  deceased,  which,  though  not  situate  m 
England  at  the  time  of  the  death  of  the  deceased,  are 
received,  recovered,  or  otherwise  reduced  into  possession 
by  the  English  administrator  as  such  administrator. 

(3)  Any  movables  of  the  deceased  which  after  his  death  are 

brought  into  England  before  any  person  has,  in  a 
foreign  country  where  they  are  situate,  obtained  a 
good  title  thereto  under  the  law  of  such  foreign 
country  {lex  situs),  and  reduced  them  into  possession, 
(p.  346.) 

Extension  of  English  Grant  to  Ireland  and  Scotland. 

EiULE  76. — An  English  grant  will,  on  production  of  the  said 
grant  to,  and  deposition  of  a  copy  thereof  with,  the  proper  officer 
of  the  High  Court  of  Justice  in  Ireland,  be  sealed  with  the  seal  of 
the  said  Court,  and  be  of  the  like  force  and  effect,  and  have  the 
same  operation  in  Ireland,  as  a  grant  of  probate  or  letters  of 
administration  made  by  the  said  Court. 

The  latter  grant  is  hereinafter  referred  to  as  an  Irish  grant, 
(p.  350.) 

EiULE  77. — An  English  grant  made  to  the  administrator  of  any 
person  duly  stated  to  have  died  domiciled  in  England  will,  on  pro- 
duction of  the  said  grant  to,  and  deposition  of  a  copy  thereof  with, 
the  clerk  of  the  Sheriff  Court  of  the  County  of  Edinburgh,  be 
duly  indorsed  with  the  proper  certificate  by  the  said  clerk  and 
thereupon  have  the  same  operation  in  Scotland  as  if  a  confirmation 
had  been  granted  by  the  said  Court,     (p.  351.) 

EuLE  78. — Whenever  the  Colonial  Probates  Act,  1892,  is  by 
Order  in  Council  applied  to  any  British  possession,  i.e.,  to  any 
part  of  the  British  dominions  not  forming  part  of  the  United 
Kingdom,  adequate  provision  is  made  for  the  recognition  in  that 
possession  of  an  English  grant,     (p.  352.) 
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Part  II. 
JURISDICTION  OF  FOREIGN  COURTS. 

CHAPTER  XII. 
GENERAL  RULES  AS  TO  JURISDICTION. 

Rule  79. — In  this  Digest 

(1)  "  Proper  Court "  means  a  Court  which  is  authorised  by 

the  sovereign,  under  whose  authority  such  Court  acts, 
to  adjudicate  upon  a  given  matter. 

(2)  "Court  of  competent  jurisdiction"  means  a  Court  acting 

under  the  authority  of  a  sovereign  of  a  country  who, 
as  the  sovereign  of  such  country,  has,  according  to  the 
principles  maintained  by  English  Courts,  the  right  to 
adjudicate  upon  a  given  matter. 
When  in  this  Digest 

(i)  it  is  stated  that  the  Courts  of  a  foreign  country 
"  have  jurisdiction,"  it  is  meant  that  they  are 
Courts  of  competent  jurisdiction  ; 
(ii)  it  is  stated  that  the  Courts  of  a  foreign  country 
"  have  no  jurisdiction,"  it  is  meant  that  they 
are  not  Courts  of  competent  jurisdiction. 

(3)  "  Foreign  judgment "  means  a  judgment,  decree,  or  order 

of  the  nature  of  a  judgment  (by  whatever  name  it  be 
called)  which  is  pronounced  or  given  by  a  foreign 
Court,     (p.  354.) 

(A)  WHERE  JURISDICTION  DOES  NOT  EXIST. 

(«')  In  Respect  of  Persons. 

Rule  80. — The  Courts  of  a  foreign  country  have  no  jurisdiction 
over,  i.e.,  are  not  Courts  of  competent  jurisdiction  as  against 

(1)  any  sovereign ; 

(2)  any  ambassador,  or  other  diplomatic  agent,  accredited  to 

the  sovereign  of  such  foreign  country,     (p.  356.) 
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(m)  In  Respect  of  Subject- Matter. 

EuLB  81. — The  Courts  of  a  foreign  country  have  no  jurisdiction 
(1)  to  adjudicate  upon  the  title  or  the  right  to  the  possession, 

of  any  immovable  not  situate  in  such  country,  or 
[(2)   (semble)  to  give  redress  for  any  injury  in  respect  of  any 

immovahle  not  situate  in  such  country  (?)].     (p.  357.) 

(B)  WHEEE  JUEISDICTION  DOES  EXIST. 

EuLE  82. — Subject  to  Eules  80  and  81,  the  Cotirts  of  a  foreign 
country  have  jurisdiction  {i.e.,  are  Courts  of  competent  juris- 
diction)— 

(1)  in  an  action  or  proceeding  in  personam ; 

(2)  in  an  action  or  proceeding  in  rem ; 

(3)  ia  matters  of  divorce,  or  having  reference  to  the  validity 

of  a  marriage ; 

(4)  in  matters  of  administration  and  succession ; 

to  the  extent,  and  subject  to  the  limitations,  hereinafter  stated  ia 
the  Eules  having  reference  to  each  kind  of  jurisdiction,     (p.  360.) 


CHAPTEE  XIII. 

JUEISDICTION  IN  ACTIONS  IN  PERSONAM. 

EuLE  83. — In  an  action  in  personam  in  respect  of  any  cause  of 
action,  the  Courts  of  a  foreign  country  have  jurisdiction  ia  the 
following  cases : — 

Case  1. — Where  at  the  time  of  the  commencement  of  the 
action  the  defendant  was  resident  [or  present  ?]  in 
such  country,  so  as  to  have  the  benefit,  and  be  under 
the  protection,  of  the  laws  thereof. 
Case  2. — Where  the  defendant  is,  at  the  time  of  the  judgment 
in  the  action,  a  subject  of  the  sovereign  of  such 
country. 
Case  3. — Where  the  party  objecting  to  the  jurisdiction  of  the 
Courts  of  such  country  has,  by  his  own  conduct,  sub- 
mitted to  such  jurisdiction,  i.e.,  has  precluded  himself 
from  objecting  thereto — 

(a)  by  appearing  as  plaintiff  in  the  action,  or 

(b)  by  voluntarily  appearing  as  defendant  ia  such 

action  without  protest,  or 


TABLE  OF  RULES.  Ixi 

(o)  by  having  expressly  or  impliedly  contracted,  to 
submit  to  the  jurisdiction   of  such  Courts. 
(p._361.) 
Rule  84. — In  an  action  in  personam  the  Courts  of  a  foreign 
country  do  not  acquire  jurisdiction  either 

(1)  from  the  mere  possession  by  the  defendant  at  the  com- 

mencement of  the  action  of  property  locally  situate  in 
that  country,  or 

(2)  from  the  presence  of  the  defendant  in  such  country  at  the 

time  when  the  obligation  in  respect  of  which  the  action 
is  brought  was  incurred  in  that  country,     (p.  374.) 
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JURISDICTION  IN  ACTIONS  IN  REM. 

Rule  85. — In  an  action  or  proceeding  in  rem  the  Courts  of  a 
foreign  country  have  jurisdiction  to  determine  the  title  to  any 
immovable  or  movable  within  such  country,     (p.  378.) 


CHAPTER  XV. 

JURISDICTION  IN  MATTERS  OF  DIVORCE  AND  AS 
REGARDS  VALIDITY  OF  MARRIAGE. 

I.  DIVOECE. 
(A)  "Where  Courts  have  Jurisdiction. 

Rule  86. — The  Courts  of  a  foreign  country  have  jurisdiction  to 
dissolve  the  marriage  of  any  parties  domiciled  in  such  foreign 
country  at  the  commencement  of  the  proceedings  for  divorce. 

This  Rule  applies  to 

(1)  an  English  marriage ; 

(2)  a  foreign  marriage,     (p.  381.) 

(B)  "Where  Courts  have  no  Jurisdiction. 

Rule  87. — Subject  to  the  possible  exception  hereinafter  men- 
tioned, the  (jourts  of  a  foreign  country  have  no  jurisdiction  to 
dissolve  the  marriage  of  parties  not  domiciled  in  such  foreign 
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country  at  the  commencement   of  the  proceedings  for   divorce, 
(p.  384.) 

Exception. — The  Courts  of  a  foreign  country,  where  the  parties  to 
a  marriage  are  not  domiciled,  have  jurisdiction  to  dissolve 
their  marriage,  if  the  divorce  granted  by  such  Oouxts  would 
be  held  valid  by  the  Courts  of  the  country  where,  at  the  time 
of  the  proceedings  for  divorce,  the  parties  are  domiciled, 
(p.  386.)     . 

II.  DECLAEATION  OF  NULLITY  OF  MAEEIAGE. 

ExJLE  88. — The  Courts  of  a  foreign  country  have  (sembk) 
jurisdiction  to  declare  the  nullity  of  any  marriage  celebrated  in 
such  country  (?).     (p.  387.) 
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JUEISDICTION  IN  MATTERS   OF  ADMINISTRATION 

AND  SUCCESSION. 

Rule  89. — The  Courts  of  a  foreign  country  have  jurisdiction  to 
administer,  and  to  determine  the  succession  to,  all  immovables  and 
movables  of  a  deceased  person  locally  situate  in  such  country. 

This  jurisdiction  is  unaffected  by  the  domicil  of  the  deceased, 
(p.  391.) 

Rule  90. — The  Courts  of  a  foreign  country  have  jurisdiction  to 
determine  the  succession  to  all  movables  wherever  locally  situate 
of  a  testator  or  intestate  dying  domiciled  in  such  country, 
(p.  391.) 

CHAPTER  XVII. 

EEFBOT  OE  FOREIGN  JUDGMENTS  IN  ENGLAND. 

I.  GENEEAL. 
(*')  No  Direct  Operation. 

Rule  91. — A  foreign  judgment  has  no  direct  operation  in 
England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rule  104. 
<p.  393.) 
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(ii)  Invalid  Foreign  Judgments. 

Rule  92. — Any  foreign  judgment  which  is  not  pronounced  by 
a  Court  of  competent  jurisdiction  is  invalid. 

Whether  a  Ooui-t  which  has  pronounced  a  foreign  judgment 
is,  or  is  not,  a  Court  of  competent  jurisdiction  in  respect  of  the 
matter  adjudicated  upon  by  the  Court  is  to  be  determined  in 
accordance  with  Rules  79  to  90. 

The  validity  of  a  foreign  judgment  is  not,  in  general,  affected 
by  the  fact  that  the  Court  which  pronounces  the  judgment  is  not 
a  proper  Court,     (p.  393.) 

Rule  93. — A  foreign  judgment  is  invalid  which  is  obtained  by 
fraud. 

Such  fraud  may  be  either 

(1)  fraud  on  the  part  of  the  party  in  whose  favour  the  judg- 

ment is  given ;  or 

(2)  fraud  on  the  part  of  the  Court  pronouncing  the  judgment. 

(p.  397.) 

Rule  94. — A  foreign  judgment  is,  possibly,  invalid  when  the 
Court  pronouncing  the  judgment  refuses  to  give  such  recognition 
to  the  law  of  other  nations  as  is  required  by  the  principles  of  private 
international  law  (?).     (p.  402.) 

Role  95. — A  foreign  judgment  may  sometimes  be  invalid  on 
account  of  the  proceedings  in  which  the  judgment  was  obtained 
being  opposed  to  natural  justice  {e.g.,  owing  to  want  of  due  notice 
to  the  party  affected  thereby).  But  in  such  a  case  the  Court  is 
(generally)  not  a  Court  of  competent  jurisdiction,     (p.  403.) 

Rule  96. — A  foreign  judgment  shown  to  be  invalid  under  any 
of  the  foregoing  Rules  92  to  95,  is  hereinafter  termed  an  invalid 
foreign  judgment,     (p.  405.) 

Rule  97. — ^An  invalid  foreign  judgment  has  (^subject  to  the 
possible  exception  hereinafter  mentioned)  no  effect,     (p.  405.) 

JException. — An  invalid  foreign  judgment  in  rem  may  possibly 
have  an  effect  in  England  as  an  assignment,  though  not  as  a 
judgment,     (p.  406.) 

(iii)    Valid  Foreign  Judgments. 

Rule  98. — A  foreign  judgment,  which  is  not  an  invalid  foreign 
judgment  under  Rules  92  to  95,  is  valid,  and  is  hereinafter  termed 
a  valid  foreign  judgment,     (p.  407.) 
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Rule  99. — Any  foreign  judgment  is  presumed  to  be  a  valid 
foreign  judgment  unless  and  untiL  it  is  sliown  to  be  invalid, 
(p.  407.) 

HuLE  100. — A  valid  foreign  judgment  is  conclusive  as  to  any 
matter  thereby  adjudicated  upon,  and  cannot  be  impeached  for 
any  error  either 

(1)  of  fact,  or 

(2)  of  law.     (p.  407.) 

Rule  101.— A  valid  foreign  judgment  has  the  effects  stated 
in  Rules  102  to  108 ;  and  these  effects  depend  upon  the  nature 
of  the  judgment,     (p.  410.) 

II.  PAETICULAE  KINDS  OP  JUDGMENTS. 

(A)  Judgment  in  Personam, 
[a)  As  Cause  of  Action. 

Rule  102. — Subject  to  the  possible  exception  hereinafter  men- 
tioned, a  valid  foreign  judgment  in  personam  may  be  enforced  by 
an  action  for  the' amount  due  under  it  if  the  judgment  is 

(1)  for  a  debt,  or  definite  sum  of  money,  and 

(2)  final  and  conclusive, 
but  not  otherwise. 

Provided  that  a  foreign  judgment  may  be  final  and  conclusive, 
though  it  is  subject  to  an  appeal,  and  though  an  appeal  against  it 
is  actually  pending  in  the  foreign  country  where  it  was  given, 
(p.  411.) 

Exception. — An  action  [semble)  cannot  be  maintained  on  a  vaKd 

foreign  judgment  if  the  cause  of  action  in  respect  of  which 

the  judgment  was  obtained  was  of  such  a  character  that  it 

would  not  have  supported  an  action  in  England  (?).    (p.  414.) 

Sub-Rule. — A    valid  foreign    judgment   does    not    of    itself 

extinguish  the   original  cause  of    action  in  respect  of  which  the 

judgment  was  given,     (p.  416.) 

{h)  As  Defence. 

Rule  103. — A  valid  foreign  judgment  in  personam,  if  it  is  final 
and  conclusive  on  the  merits  (but  not  otherwise),  is  a  good  defence 
to  an  action  for  the  same  matter  when  either 

(1)  the  judgment  was  in  favour  of  the  defendant,  or 

(2)  the  judgment,  being  in  favour  of  the  plaintiff,  has  been 

followed  by  execution  or  satisfaction,     (p.  417.) 
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(c)   Extension  of  Certain.  Judgments  in  Personam  of  Superior  Court 
in  one  Part  of  United  Kingdom  to  any  other  Part. 

Hole  104. — A  judgment  of  a  Superior  Court  in  any  part  of  the 
United  Kingdom  for  any  debt,  damages,  or  costs,  has,  on  a 
certificate  thereof  being  duly  registered  iu  a  Superior  Court  of  any 
other  part  of  the  United  Kingdom,  from  the  date  of  such  registra- 
tion the  same  force  and  effect  as  a  judgment  of  the  Court  in  which 
the  certificate  is  registered,  and  may  be  enforced  by  execution,  or 
otherwise,  in  the  same  manner  as  if  it  had  been  a  judgment 
originally  obtained  at  the  date  of  such  registration  as  aforesaid  in 
the  Court  in  which  the  certificate  is  registered. 

The  term  "  Superior  Court  "  means  in  this  Rule 

(1)  as  applied  to  England,  the  High  Court   of   Justice  in 

England ; 

(2)  as   applied  to   Ireland,   the  High  Court   of   Justice   in 

Ireland ; 

(3)  as  applied  to  Scotland,  the  Court  of  Session  in  Scotland. 
This  Eiule  does  not  apply  to  any  judgment  (decreet)  pronounced 

in  absence  in  an  action  proceeding  on  an  arrestment  used  to  found 
jurisdiction  in  Scotland,     (p.  419.) 

(B)  Judgment  in  Rem. 

Rule  105. — A  valid  foreign  judgment  in  rem  in  respect  of  the 
title  to  a  movable  gives  a  valid  title  to  the  movable  in  England  to 
the  extent  to  which  such  title  is  given  by  or  under  the  judgment 
in  the  country  where  the  judgment  is  pronounced,     (p.  423.) 

Rule  106. — A  valid  foreign  judgment  in  rem  given  by  a  Court 
of  Admiralty  can  be  enforced  in  the  High  Court  by  proceedings 
against  the  ship  or  other  property  affected  by  the  judgment, 
(p.  425.) 

(C)  Judgment,  or  Sentence,  of  Divorce. 

Rule  107. —A  valid  foreign  judgment,  or  sentence,  of  divorce 
lias  in  England  the  same  effect  as  a  divorce  granted  by  the  Court, 
(p.  425.) 

(D)  Judgment  in  Matters  of  Succession. 

Rule  108. — A  valid  foreign  judgment  in  matters  of  succession 
is  binding  upon,  and  is  to  be  followed  by,  the  Court,     (p.  427.) 


d. 
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CHAPTER  XVIII. 

EFFECT  IN  ENGLAND  OF  FOREIGN  BANKRUPTCY ; 
FOREIGN  GRANT  OF  ADMINISTRATION. 

(A)  FOEEIGN  BANKEUPTOY. 

I.  As  AN  Assignment. 

Banhrwptcy  in  Ireland  or  Scotland. 

Rule  109. — An  assignment  of  a  bankrupt's  property  to  the 
representative  of  his  creditors — 

(1)  under  the  Irish  Bankrupt  and  Insolvent  Act,  1857  (Irish 

Bankruptcy),  or 

(2)  under  the  Bankruptcy  (Scotland)  Act,  1856  (Scotch  Bank- 

ruptcy), 
is,   or  operates  as,  an  assignment  to  such  representative  of  the 
bankrupt's 

(i)  immovables  (land), 
(ii)  movables, 
wherever  situate,     (p.  429.) 

Bankruptcy  in  any  Foreign  Country,  except  Ireland  or  Scotland. 

Rule  110. — ^An  assignment  of  a  bankrupt's  property  to  the 
representative  of  his  creditors,  under  the  bankruptcy  law  of  any 
foreign  country  not  forming  part  of  the  United  Kingdom,  is  not, 
and  does  not  operate  as,  an  assignment  of  any  immovables  of  the 
bankrupt  situate  in  England,     (p.  430.) 

Rule  111. — An  assignment  of  a  bankrupt's  property  to  the 
representative  of  his  creditors,  under  the  bankruptcy  law  of  any 
foreign  country  where  the  bankrupt  is  domiciled,  is,  or  operates 
as,  an  assignment  of  the  movables  of  the  bankrupt  situate  in 
England  (?).     (p.  431.) 

Rule  112. — Subject  to  the  effect  of  Rule  109,  an  assignment  of 
a  bankrupt's  property  to  the  representative  of  his  creditors,  under 
the  bankruptcy  law  of  any  foreign  country  where  the  bankrupt  is 
not  domiciled,  does  not  operate  as  an  assignment  of  the  movables 
of  the  bankrupt  situate  in  England,     (p.  433.) 

English  and  Foreign  Bankruptcy. 

Rule  113. — Where  a  debtor  has  been  made  bankrupt  in  more 
countries  than  one,  and,  under  the  bankruptcy  law  of  each  of  suck 
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countries,  there  has  been  an  assignment  of  the  bankrupt's  property, 
which  might,  under  any  of  the  foregoing  Rules,  operate  as  an 
assignment  of  his  property  in  England,  effect  will  be  given  in 
England  to  that  assignment  which  is  earliest  in  date.     (p.  434.) 

II.  As  A  Discharge. 

Rule  114. — A  discharge  under  the  bankruptcy  law  of  any 
country  from  any  debt  or  liability  is  in  such  country  a  discharge 
from  such  debt  or  liability,  wherever  it  has  been  contracted  or  has 
arisen,     (p.  435.) 

Rule  115. — A  discharge  from  any  debt  or  liability  under  the 
bankruptcy  law  of  the  country  where  the  debt  or  liability  has  been 
contracted  or  has  arisen  [or  perhaps  where  it  is  to  be  paid  or 
satisfied  (?)]  is  a  discharge  therefrom  in  England,     (p.  436.) 

Rule  116. — Subject  to  Rule  117,  the  discharge  from  any  debt 
or  liability  under  the  bankruptcy  law  of  a  foreign  country  where 
such  debt  or  liability  has  neither 

(1)  been  contracted  or  has  arisen,  nor 

(2)  is  to  be  paid  or  satisfied, 

is  not  a  discharge  therefrom  in  England,     (p.  439.) 

Rule  117. — ^A  discharge  from  any  debt  or  liability  under  a 
Bankruptcy  Act  of  the  Imperial  Parliament,  and  hence  under 

(1)  an  English  bankruptcy, 

(2)  an  Irish  bankruptcy, 

(3)  a  Scotch  bankruptcy, 

is,  in  any  country  forming  part  of  the  British  dominions,  a 
discharge  from  such  debt  or  liability  wherever,  or  under  whatever 
law,  the  same  has  been  contracted  or  has  arisen,     (p.  441.) 

(B)  FOEEIGN  GRANT  OF  ADMINI8TEATI0N. 

Rule  118. — A  grant  of  administration,  or  other  authority  to 
represent  a  deceased  person  under  the  law  of  a  foreign  country, 
has  no  operation  in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rules  122  to  124. 
(p.  443.) 

Rule  119. — Where  a  person  dies  domiciled  in  a  foreign  country, 
leaving  movables  in  England,  the  Court  will  (in  general)  make  a 
grant  to  his  personal  representative  under  the  law  of  such  foreign 
country,     (p.  444.) 

e2 
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EuLE  120. — A  foreign  personal  representative  has  (semble)  a 
good  title  in  England  to  any  movables  of  the  deceased  which — 

(1)  if  they  are  movables  which  can  be  touched,  i.e.,  goods,  he 

has  in  any  foreign  country  acquired  a  good  title  to 
under  the  lex  situs  [and  has  reduced  into  possession  (?)]  ; 

(2)  if  they  are  movables  which  cannot  be  touched,  i.e.,  debts 

or  other  choses  in  action,  he  has  in  a  foreign  country 
acquired  a  good  title  to  under  the  lex  situs,  and  has 
reduced  into  possession,     (p.  447.) 
Edle  121. — A  foreign  personal  representative  is  not,  as  such, 
under  any  liability  in  England,  and  cannot,  as  foreign  personal 
representative,  be  sued  in  England. 
Provided  that 

(1)  if  the  foreign  personal  representative  sends  or  brings  into 

England  movables  of  a  deceased  which  have  not  been 
so  appropriated  as  to  lose  their  character  as  part  of 
the  property  of  the  deceased,  an  action,  to  which  the 
English  administrator  must  be  a  party,  may  be 
brought  for  their  administration  in  England  ; 

(2)  the  foreign  personal  representative  may  by  his  dealing 

with  the  property  of  the  deceased  incur  personal 
liability  in  England,     (p.  451.) 

Extension  of  Irish  Grant  and  Scotch  Confirmation  to  England. 

EuLB  122. — An  Irish  grant  will,  on  production  of  the  said 
grant  to,  and  deposition  of  a  copy  thereof  with,  the  proper  oiBcer 
of  the  High  Court  of  Justice  in  England,  be  sealed  with  the  seal 
of  the  said  Court,  and  be  thereupon  of  the  like  force  and  effect, 
and  have  the  same  operation  in  England,  as  an  English  grant, 
(p.  453.) 

EuLB  123. — A  Scotch  confirmation  of  the  executor  of  a  person 
duly  stated  to  have  died  domiciled  in  Scotland,  which  includes 
besides  the  personal  estate  situate  in  Scotland  also  personal  estate 
situate  in  England,  will,  on  production  of  such  confirmation  in 
the  High  Court  in  England  and  deposition  of  a  copy  thereof  with 
the  proper  officer  of  the  said  Court,  be  sealed  with  the  seal  of  the 
said  Court,  and  have  thereupon  in  England  the  like  force  and 
effect  as  an  English  grant,     (p.  454.) 
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Extension  of  Colonial  Grant  to  England. 

EuLE  124.— Whenever  the  Colonial  Probates  Act,  1892,  is  by 
Order  in  Council  made  applicable  to  any  British  possession,  i.e., 
to  any  part  of  the  British  dominions  not  forming  part  of  the 
United  Kingdom,  the  grant  of  probate  or  letters  of  administra- 
tion wiR,  on 

(1)  payment  of  the  proper  duty,  and 

(2)  production  of  the  said  grant  to,  and  deposition  of  a  copy 

thereof  with,  the  High  Court  in  England, 
be  sealed  with  the  seal  of  the  said  Court,  and  thereupon  be  of  the 
like  force  and  effect,  and  have  the  same  operation  in  England, 
as  an  English  grant,     (p.  454.) 


BOOK   III. 
Choice   of  Law. 

CHAPTER  XIX. 

STATUS. 


Rule  125. — Transactions  taking  place  in  England  are  not 
affected  by  any  status  existing  under  foreign  law  which  either 

(1)  is  of  a  kind  unknown  to  English  law,  or  ' 

(2)  is  penal,     (p.  458.) 

EtTLE  126. — Any  status  existing  under  the  law  of  a  person's 
domicil  is  recognised  by  the  Court  as  regards  all  transactions 
taking  place  wholly  within  the  country  where  he  is  domiciled, 
(p.  461.) 

Rule  127. — In  cases  which  do  not  fall  within  Rule  125,  the 
existence  of  a  status  existing. under  the  law  of  a  person's  domicil 
is  recognised  by  the  Court,  but  such  recognition  does  not  neces- 
sarily involve  the  giving  effect  to  the  results  of  such  status. 
(p.  463.) 
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CHAPTEE  XX. 
STATUS   OF   CORPOEATIONS. 

EuLB  128. — Tlie  existence  of  a  foreign  corporation  duly  created 
under  the  law  of  a  foreign  country  is  recognised  by  the  Court, 
(p.  469.) 

Exile  129. — The  capacity  of  a  corporation  to  enter  into  any 
legal  transaction  is  governed  both  by  the  constitution  of  the 
corporation  and  by  the  law  of  the  country  where  the  transaction 
occurs,     (p.  469.) 

CHAPTEE  XXI. 
FAMILY    EELATIONS. 
(A)  Husband  and  Wife. 

EuLE  130. — The  authority  of  a  husband  as  regards  the  person 
of  his  wife  while  in  England  is  not  affected  by  the  nationality  or 
the  domicU  of  the  parties,  but  is  governed  wholly  by  the  law  of 
England,     (p.  472.) 

(B)  Pakent  and  Child. 

EuLE  131. — The  authority  of  a  parent  as  regards  the  person 
of  his  child  while  in  England  is  not  affected  by  the  nationality 
or  the  domicil  of  the  parties,  but  is  governed  wholly  by  the  law  of 
England,     (p.  472.) 

EuLE  132. — The  rights  of  a  parent  domiciled  in  a  foreign 
country  over  the  movables  in  England  belonging  to  a  minor  are, 
possibly,  governed  by  the  law  of  the  parent's  domicil,  but  are 
more  probably  governed,  while  the  minor  is  in  England,  by  the 
law  of  England,     (p.  473.) 

(0)  Guardian  and  Wakd. 

EuLE  133. — A  guardian  appointed  under  the  law  of  a  foreign 
country  (called  hereinafter  a  foreign  guardian)  has  no  direct 
euthority  as  guardian  in  England ;  but  the  Court  recognises  the 
axistence  of  a  foreign  guardianship,  and  may,  in  its  discretion. 
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give  effect  to  a  foreign  guai'dian's  authority  over  his  ward, 
(p.  475.) 

Rule  134. — A  foreign  guardian  has,  unless  interfered  with 
by  the  Court,  control  over  the  person  of  his  ward  while  in  England, 
(p.  478.) 

EpULE  135. — A  foreign  guardian  cannot  dispose  of  movables 
situate  in  England  belonging  to  his  ward  (?).     (p.  478.) 

(D)  Legitimacy. 

Rule  136. — A  child  born  anywhere  in  lawful  wedlock  is 
legitimate,     (p.  479.) 

Rule  137. — The  law  of  the  father's  domicil  at  the  time  of  the 
birth  of  a  child  born  out  of  lawful  wedlock,  and  the  law  of  the 
father's  domicil  at  the  time  of  the  subsequent  marriage  of  the 
child's  parents,  determine  whether  the  child  becomes,  or  may 
become,  legitimate  in  consequence  of  the  subsequent  marriage  of 
the  parents  (legitimatio  per  subsequens  matrimonium) . 

Case  1. — If  both  the  law  of  the  father's  domicil  at  the  time  of 
the  birth  of  the  child  and  the  law  of  the  father's 
domicil  at  the  time  of  the  subsequent  marriage  allow 
of  legitimatio  per  subsequens  matrimonium,  the  child 
becomes,  or  may  become,  legitimate  on  the  marriage 
of  the  parents. 

Case  2. — If  the  law  of  the  father's  domicil  at  the  time  of  the 
birth  of  the  child  does  not  allow  of  legitimatio  per 
subsequens  matrimonium,  the  child  does  not  become 
legitimate  on  the  marriage  of  the  parents. 

Case  3. — If  the  law  of  the  father's  domicil  at  the  time  of  the 

subsequent  marriage  of  the  child's  parents  does  not 

allow  of  legitimatio  per   subsequens  tnatrimonium,  the 

child  does  not  become  legitimate  on  the  marriage  of 

the  parents. 

Provided  that  a  person  born  out  of  lawful  wedlock  cannot  be 

heir  to  English   real   estate,  nor   can   anyone,  except  his  issue, 

inherit  English  real  estate  from  him.     (p.  479.) 

(E)  Lunatic  and  Curator,  or  Committee. 

Rule  138. — A  person  appointed  by  a  foreign  decree  or  commis- 
sion the  curator  or  committee  of  a  lunatic  resident  in  a  foreign 
country  (which  person  is  hereinafter  called  a  foreign  curator)  does 
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not  acquire  the  rigM,  as  such  curator,  to  control  the  person  or  deal 
with  the  property  of  the  lunatic  in  England  (?).     (p.  491.) 

Rule  139. — If  a  foreign  curator  applies  to  the  Court  to  have 
the  person  of  the  lunatic  delivered  to  him,  or  for  the  payment  to 
him  of  money  helonging  to  the  lunatic,  the  Court  mayi  in  its 
discretion  either  grant  or  refuse  the  application. 

"  The  Court  "  in  this  Rule  includes  any  Court  or  person  having 
the  jurisdiction  of  a  Judge  in  Lunacy,     (p.  493.) 


CHAPTER  XXII. 

NATURE  OF  PROPERTY. 

Rule  140. — The  law  of  a  country  where  a  thing  is  situate  {lex 
situs)  determines  whether 

(1)  the  thing  itself,  or 

(2)  any  right,   obligation,  or   document  connected  with  the 

thing, 
is  to  be  considered  an  immovable  or  a  movable,     (p.  497.) 
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IMMOVABLES. 

Rule  141.— All  rights  over,  or  in  relation  to,  an  immovable 
(land)  are  (subject  to  the  exceptions  hereinafter  mentioned) 
governed  by  the  law  of  the  country  where  the  immovable  is 
situate  (fe.r  situs),     (p.  500.) 

Exception  1. — The  effect  of  a  contract  with  regard  to  an  immovable 
is  governed -by  the  proper  law  of  the  contract  (?). 

The  proper  law  of  such  contract  is,  in  general,  but  not 
necessarily,  the  law  of  the  country  where  the  immovable  is 
situate  {lex  situs),     (p.  510.) 

Eoeception  2. — Where  there  is  a  marriage  contract,  or  settlement, 
the  terms  of  the  contract  or  settlement  govern  the  mutual 
rights  of  husband  and  wife  in  respect  of  all  English  immov- 
ables (land)  within  its  terms,  which  are  then  possessed  or  are 
afterwards  acquired. 

The  marriage  contract,  or  settlement,  will  be  construed  with 
reference  to  the  proper  law  of  the  contract,  i.e.,  in  the  absence 


TABLE  OP  RULES.  Ixxiii 

of  'reason  to  the  contrary,  by  the  law  of  the  husband's  actual 
[or  intended  (?)]  domicil  at  the  time  of  the  marriage. 

The  husband's  actual  [or  intended  (P)]  domicil  at  the  time 
of  the  marriage  is  hereinafter  termed  the  "matrimonial 
domicil."     (p.  510.) 

Exception  3. — Where  there  is  no  marriage  contract  or  settlement, 
the  mxitual  rights  of  husband  and  wife  over  English  immov- 
ables (land),  whether  possessed  at  the  time  of  the  marriage  or 
acquired  afterwards,  are  (probably)  governed  by  the  law  of 
the  matrimonial  domicil.     (p.  512.) 

Exception  4. — Under  Exceptions  1  and  2  to  Rule  185  [i.e.,  under 
the  Wills  Act,  1861,  sects.  1  and  2],  a  will  made  by  a  British 
subject  may,  as  regards  such  immovables  in  the  United 
Kingdom  as  form  part  of  his  personal  estate  (chattels  real), 
be  valid  as  to  form,  though  not  made  in  accordance  with  the 
formalities  required  by  the  lex  situs,     (p.  515.) 

Exception  5. — An  assignment  of  a  bankrupt's  property  to  the 
representative  of  his  creditors  under  the  English,  or  the  Irish, 
or  the  Scotch  Bankruptcy  Acts,  is  an  assignment  of  the 
bankrupt's  immovables  wherever  situate,     (p.  615.) 

Exception  6. — The  limitation  to  an  action  or  other  proceeding  with 
regard  to  an  immovable  is  (probably)  governed  by  the  lex 
forii?).     (p.  515.) 


CHAPTEE  XXIV. 
MOVABLES. 

Capacity. 

EiijLE  142. — A  person's  capacity  to  assign  a  movable,  or  any 
interest  therein,  is  governed  by  the  law  of  his  domicil  {lex  domicilii) 
at  the  time  of  the  assignment  (?). 

This  Eule  must  be  read  subject  to  the  effect  of  Rules  143  and 
144.     (p.  518.) 

Assignment  of  Movables  in  Accordance  with  Lex  Situs. 

Eule  143. — An  assignment  of  a  movable  which  can  be  touched 
(goods),  giving  a  good  title  thereto  according  to  the  law  of  the 
.country  where  the  movable  is  situate  at  the  time  of  the  assignment 
{lex  situs),  is  valid,     (p.  519.) 
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RuLK  144.— An  assignment  of  a  movable  which  cannot  be 
touched,  i.e.,  of  a  debt,  giving  a  good  title  thereto  according  to  the 
lex  situs  of  the  debt  (in  so  far  as  by  analogy  a  situs  can  be  attributed 
to  a  debt),  is  valid. 

Provided  that 

(1)  the  liabilities  of  the  debtor  are  to  be  determined  by  the 

law  governing    the   contract    between  him  and    the 
creditor ; 

(2)  the  right  to  recover  the  debt  is,  as  regards  all  matters  of 

procedure,  governed  by  the  lex  fori.     (p.  522.) 

Rule  145. — Subject  to  the  exception  hereinafter  mentioned,  and 
to  Eules  143  and  144,  the  assignment  of  a  movable,  wherever 
situate,  in  accordance  with  the  law  of  the  owner's  domicil  is  valid. 
(p.  525.) 

Exception.— When  the  law  of  the  country  where  a  movable  is 
situate  {lex  situs)  prescribes  a  special  form  of  transfer,  an 
assignment  according  to  the  law  of  the  owner's  domicil  {lex 
domicilii)  is,  if  the  special  form  is  not  followed,  invalid, 
(p.  527.) 


CHAPTER  XXV. 
CONTRACTS -GENERAL  RULES. 

{A)  PRELIMINARY. 

Rule  146. — In  this  Digest,  the  term  "  proper  law  of  a  con- 
tract "  means  the  law,  or  laws,  by  which  the  parties  to  a  contract 
intended,  or  may  fairly  be  presumed  to  have  intended,  the  contract 
to  be  governed ;  or  (in  other  -words)  the  law,  or  laws,  to  which  the 
parties  intended,  or  may  fairly  be  presumed  to  have  intended,  to 
submit  themselves,     (p.  529.) 

Rule  147. — Where  any  Act  of  Parliament  intended  to  have 
extra-territorial  operation  makes  any  contract 

(1)  valid,  or 

(2)  invalid, 

the  validity  or  invalidity,  as  the  case  may  be,  of  such  contract 
must  be  determined  in  accordance  with  such  Act  of  Parliament 
independently  of  the  law  of  any  foreign  country  whatever, 
(p.  530.) 
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E.ULT?  148. — A  contract  otherwise  valid  cannot  be  enforced  if 
its  enforcement  is  opposed  to  any  English  rule  of  procedure, 
(p.  632.) 

{£)  VALIDITY  OF  OONTRAGT. 
(e)   Capacity. 

Rule  149. — Subject  to  the  exceptions  hereinafter  mentioned,  a 
person's  capacity  to  enter  into  a  contract  is  governed  by  the  law  of 
his  domieil  {lex  domicilii)  at  the  time  of  the  making  of  the 
contract. 

(1)  If  he  has  such  capacity  by  that  law,  the  contract  is,  in  so 

far  as  its  validity  depends  upon  his  capacity,  vaM. 

(2)  If  he  has  not  such  capacity  by  that  law,  the  contract  is 

invalid,     (p.  634.) 

Exception  1. — A  person's  capacity  to  bind  himself  by  an  ordinary 
mercantile  contract  is  (probably)  governed  by  the  law  of  the 
country  where  the  contract  is  made  {lex  loci  contractus)  (?). 
(p.  638.) 

Exception  2. — A  person's  capacity  to  contract  in  respect  of  an 
inmiovable  (land)  is  governed  by  the  lex  situs,     (p.  640.) 

{ii)  Form. 

Rule  150. — Subject  to  the  exceptions  hereinafter  mentioned, 
the  formal  validity  of  a  contract  is  governed  by  the  law  of  the 
country  where  the  contract  is  made  {lex  loci  contractus) . 

(1)  Any  contract  is  formally  valid  which  is  made  in  accord- 

ance with  any  form  recognised  as  valid  by  the  law  of 
the  country  where  the  contract  is  made  (which  form  is, 
in  this  Digest,  called  the  local  form) . 

(2)  No  contract  is  valid  which  is  not  made  in  accordance  with 

the  local  form.     (p.  540.) 

Exception  1. — The  formal  validity  of  a  contract  with  regard  to  an 
immovable  depends  upon  the  lex  situs  (?).     (p.  642.) 

Exception  2. — A  contract  made  in  one  country  in  accordance  with 
the  local  form  in  respect  of  a  movable  situate  in  another 
country  may  possibly  be  invalid  if  it  does  not  comply  with 
the  special  formalities  (if  any)  required  by  the  law  of  the 
country  where  the  movable  is  situate  at  the  time  of  the 
making  of  the  contract  {lex  situs),     (p.  642.) 
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Exception  3. — Possibly  a  contract  made  in  one  country,  but  intended 
to  operate  wholly  in,  and  to  be  subject  to,  the  law  of  another 
country,  may  be  valid,  even  though  not  made  in  accordance 
with  the  local  form,  if  it  be  made  in  accordance  with  the  form 
required  or  allowed  by  the  law  of  the  country  where  the 
contract  is  to  operate,  and  subject  to  the  law  whereof  it  is 
made  (?).     (p.  543.) 

Exception  4. — In  certain  cases  a  bill  of  exchange  may  be  treated  as 
valid,  though  it  does  not  comply  with  the  requirements,  as  to 
form,  of  the  law  of  the  country  where  the  contract  is  made, 
(p.  544.) 

{Hi)  Essential  Validity. 

Rule  151. — The  essential  validity  of  a  contract  is  (subject  to 
the  exceptions  hereinafter  mentioned)  governed  indirectly  by  the 
proper  law  of  the  contract,     (p.  545.) 

Exception  1. — A  contract  (whether  lawful  by  its  proper  law  or  not) 
is  invalid  if  it,  or  the  enforcement  thereof,  is  opposed  to 
English  interests  of  State,  or  to  the  policy  of  English  law,  or 
to  the  moral  rules  upheld  by  English  law.     (p.  549.) 

Exception  2. — A  contract  (whether  lawful  by  its  proper  law  or  not) 
is  invalid  if  the  making  thereof  is  unlawful  by  the  law  of  the 
country  where  it  is  made  {lex  loci  contractus)  {?).     (p.  551.) 

Exception  3. — A  contract  (whether  lawful  by  its  proper  law  or  not) 
is,  in  general,  invalid  in  so  far  as 

(1)  the  performance  of  it  is  unlawful  by  the  law  of  the 

country  where  the  contract  is  to  be  performed  {lex  loci 
solutionis)  ;   or 

(2)  the    contract  forms  part   of    a  transaction  which  is 

unlawful  by  the  law  of  the  country  where  the  trans- 
action is  to  take  place. 
This  exception   {semble)    does  not   apply  to  any  contract 
made  in  violation,  or  with  a  view  to  the  violation,  of  the 
revenue  laws  of  any  foreign  country  not  forming  part  of  the 
British  dominions,     (p.  553.) 


{0)  TEE  INTERPRETATION  AND   OBLIGATION  OF  CONTRACT. 

Rule  152. — The  interpretation  of  a  contract  and  the  rights  and 
obligations  imder  it  of  the  parties  thereto  are  to  be  determined  in 
accordance  with  the  proper  law  of  the  contract,     (p.  556.) 
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Sub-Rules  for   determining    the    Proper   Lniv    of   a    Contract    in 
Accordance  with  the  Intention  of  the  Parties. 

Sub-Rule  1. — When  the  intention  of  the  parties  to  a  contract, 
as  to  the  law  governing  the  contract,  is  expressed  in  words,  this 
expressed  intention  determines  the  proper  law  of  the  contract  and, 
in  general,  overrides  every  presumption,     (p.  560.) 

SuB-EiULE  2. — When  the  intention  of  the  parties  to  a  contract, 
with  regard  to  the  law  governing  the  contract,  is  not  expressed  in 
words,  their  intention  is  to  be  inferred  from  the  terms  and  nature 
of  the  contract,  and  from  the  general  circumstances  of  the  case,  and 
such  inferred  intention  determines  the  proper  law  of  the  contract, 
(p.  561.) 

Sub-Rule  3. — In  the  absence  of  countervailing  considerations, 
the  following  presumptions  as  to  the  proper  law  of  a  contract  have 
effect : — 

First  Presumption. — Pnmd /a«'e,  the  proper  law  of  the  contract 
is  presumed  to  be  the  law  of  the  country  where  the 
contract  is  made  {lex  loci  contractus) ;  this  presumption 
applies  with  special  force  when  the  contract  is  to  be 
performed  wholly  in  the  country  where  it  is  made,  or 
may  be  performed  anywhere,  but  it  may  apply  to  a 
contract  partly  or  even  wholly  to  be  performed  in 
another  country. 

Second  Presumption. — When  the  contract  is  made  in  one 
country,  and  is  to  be  performed  either  wholly  or 
partly  in  another,  then  the  proper  law  of  the  contract, 
especially  as  to  the  mode  of  performance,  may  be 
presumed  to  be  the  law  of  the  country  where  the 
performance  is  to  take  place  {lex  loci  solutionis). 
(p.  563.) 

[D]  DISOHARaE  OF  A  CONTRACT. 

EuLE  153. — The  validity  of  the  discharge  of  a  contract  (other- 
wise than  by  bankruptcy)  depends  upon  the  proper  law  of  the 
contract  (?). 

(1)  A  discharge  in  accordance  with  the  proper  law  of  the 

contract  is  valid. 

(2)  A  discharge  not  in  accordance  with  the  proper  law  of  the 

contract  is  not  valid  (?).     (p.  569.) 
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OHAPTEE  XXYI. 

PAETICULAE  OONTEAOTS. 

{A)  OONTBACTS  WITH  BEQARD  TO  IMMOVABLES. 

EuLE  154. — The  effect  of  a  contract  with  regard  to  an  immov- 
able is  governed  by  the  proper  law  of  the  contract  (?). 

The  proper  law  of  such  contract  is,  in  general,  though  not 
necessarily,  the  law  of  the  country  where  the  immovable  is  situate 
{lex  situs),     (p.  572.) 

(B)  OONTBACTS  WITH  REQABD  TO  MOVABLES. 

EuLE  155. — The  effect  of  a  contract  with  regard  to  a  movable 
is  governed  by  the  proper  law  of  the  contract,     (p.  574.) 

((7)  GONTBAGT  OF  AFFBEIQHTMENT. 

EuLE  156. — The  term  "  law  of  the  flag  "  means  the  law  of  the 
country  whereof  a  ship  carries  the  flag. 

When  the  flag  carried  by  a  ship  is  that  of  a  State  including 
more  than  one  country,  the  law  of  the  flag  means  [semhle]  the  law 
of  the  country  where  the  ship  is  registered,    (p.  575.) 

Edle  157. — Subject  to  the  exception  hereinafter  mentioned,  the 
effect  and  incidents  of  a  contract  of  affreightment  {i.e.,  a  contract 
with  a  shipowner  to  hire  his  ship,  or  part  of  it,  for  the  carriage  of 
goods)  are  governed  by  the  law  of  the  flag. 

Provided  that  the  contract  will  not  be  governed  by  the  law  of 
the  flag  if,  from  the  terms  or  objects  of  the  contract,  or  from  the 
circumstances  under  which  it  was  made,  the  inference  can  be 
drawn  that  the  parties  did  not  intend  the  law  of  the  flag  to  apply, 
(p.  576.) 

Exception. — The  mode  of  performing  particular  acts  under  a 
contract  of  affreightment  {e.g.,  the  loading  or  unloading  or 
delivery  of  goods)  may  be  governed  by  the  law  of  the  country 
where  such  acts  take  place,    (p.  579.) 

SuB-EuLE. — The  authority  of  the  master  of  a  ship  to  deal  with 
the  cargo  during  the  voyage,  and  the  manner  in  which  he  should 
execute  it,  are  governed  by  the  law  of  the  flag.    (p.  579.) 
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{D)  QONTBAQT   FOB    THROUGH   OARBIAQE    OF   PEB80N 

OR  GOODS. 

Rule  158. — The  effect  of  a  oontraot  for  the  carriage  of  person 
or  goods  from  a  place  in  one  country  to  a  place  in  another  is,  as  to 
its  general  incidents,  presumably  governed  by  the  law  of  the  place 
where  it  is  made ;  but,  as  to  transactions  taking  place  in  a  parti- 
cular country,  may  in  certain  cases  be  governed  by  the  law  of  such 
coimtry.    (p.  580.) 

{E)  AVEBAGE  ADJUSTMENT. 

Rule  159. — As  amongst  the  several  owners  of  property  saved 
by  a  sacrifice,  the  liability  to  general  average  is  governed  by  the 
law  of  the  place  (called  hereinafter  the  place  of  adjustment)  at 
which  the  common  voyage  terminates  (that  is  to  say) — 

(1)  when  the  voyage  is  completed  in  due  course,  by  the  law 

of  the  port  of  destination,  or 

(2)  when  the  voyage  is  not  so  completed,  by  the  law  of  the 

place  where  the  voyage  is  rightly  broken  up  and  the 
ship  and  cargo  part  company,     (p.  583.) 
Rule  160. — An  underwriter  is  bound  by  an  average  adjustment 
duly  taken   according  to  the  law   of  the  place   of  adjustment, 
(p.  584.) 

Rule  161. — ^An  English  insurer  of  goods  shipped  by  an  English 
merchant  on  board  a  foreign  ship  is  not  affected  by  the  law  of  the 
flag.     (p.  584.) 

{F)  PB0VISI0N8   OF  BILLS   OF   EXCHANGE  ACT,    1882,  AS  TO 
CONFLICT  OF  LAWS. 

Bill  of  Exchange.^ 

[Rule  162.— Bills  of  Exchange  Act,  1882,  s.  2  (part)  and 
s.  4.]     In  this  Act,  unless  the  context  otherwise  requires : — 

[1]  "  Acceptance  "  means  an  acceptance  completed  by  delivery 

or  notification. 
[2]  "  Bearer "  means  the  person  in  possession  of  a  biU  or 

note  which  is  payable  to  bearer. 
[3]  "  Bill "    means  bill   of  exchange,   and   "  note "   means 
promissory  note. 

1  Rules  162 — 166  are  taken  verbatim,  with  the  exception  of  words  or  figures  in 
sijuare  brackets,  from  the  BlUs  of  Exchange  Act,  1882. 
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[4]  "  Delivery"  means  transfer  of  possession,  actual  or.-  con- 
structive, from  one  person  to  another. 

[5]  "  Holder  "  means  the  payee  or  indorsee  of  a  bill  or  note 
who  is  in  possession  of  it,  or  the  hearer  thereof. 

[6]  "  Indorsement "  means  an  indorsement  completed  hy 
delivery. 

[7]  "Issue  "  means  the  first  delivery  of  a  bill  or  note,  complete 
in  form,  to  a  person  who  takes  it  as  a  holder. 

[8]  "  Person  "  includes  a  body  of  persons,  whether  incor- 
porated or  not. 

[9]  "  Value  "  means  valuable  consideration. 

[10]  "  Written "  includes  printed,  and  "  writing "  includes 
print. 

[11]  (1)  An  inland  bill  is  a  bill  which  is  or  on  the  face  of  it 
purports  to  be 

(a)  both   drawn   and    payable   within  the   British 
Islands,  or 

(b)  drawn  withia  the   British  Islands  upon  some 
person  resident  therein. 

Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  Act,  "  British  Islands  "  mean  any  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  the  islands 
of  Man,  Gruernsey,  Jersey,  Alderney,  and  Sark,  and  the  islands 
adjacent  to  any  of  them  being  part  of  the  dominions  of  Her 
Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of  the  bill, 
the  holder  may  treat  it  as  an  inland  bill.    (p.  585.) 

[EoLE  163.— Bills  of  Exchange  Act,  1882,  s.  72.]  Where  a 
bill  drawn  in  one  country  is  negotiated,  accepted,  or  payable  in 
another,  the  rights,  duties,  and  liabilities  of  the  parties  thereto  are 
determined  as  follows : — 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form  is 
determined  by  the  law  of  the  place  of  issue,  and  the 
validity,  as  regards  requisites  in  form,  of  the  superven- 
ing contracts,  such  as  acceptance,  or  indorsement,  or 
acceptance  supri  protest,  is  determined  by  the  law  of 
the  place  where  such  contract  was  made. 

Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United  Kingdom,  it 
is  not  invalid  by  reason  only  that  it  is  not  stamped  in 
accordance  with  the  law  of  the  place  of  issue ; 
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(b)  Where  a  bill,  issiied  out  of  the  United  Kingdom,  con- 
forms, as  regards  requisites  in  form,  to  the  law  of  the 
United  Kingdom,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  valid  as  between  all 
persons  who  negotiate,  hold,  or  become  parties  to  it  in 
the  United  Kingdom,     (p.  588.) 

(2)  Subject  to  the  provisions  of  this  Act,  the  interpretation  of 

the  drawing,  indorsement,  acceptance,  or  acceptance 
suprd  protest  of  a  bill  is  determined  by  the  law  of  the 
place  where  such  contract  is  made. 
Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign 
country  [i.e.,  a  country  not  forming  part  of  the 
British  Islands],  the  indorsement  shall,  as  regards  the 
payer,  be  interpreted  according  to  the  law  of  the 
United  Kingdom,     (p.  692.) 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for 

acceptance  or  payment,  and  the  necessity  for  or  suffi- 
ciency of  a  protest  or  notice  of  dishonour,  or  otherwise, 
are  determined  by  the  law  of  the  place  where  the  act 
is  done  or  the  bill  is  dishonoured,     (p.  595.) 

(4)  Where  a  bill  is  drawn  out  of,  but  payable  in,  the  United 

Kingdom,  and  the  sum  payable  is  not  expressed  in  the 
currency  of  the  United  Kingdom,  the  amount  shall,  in 
the  absence  of  some  express  stipulation,  be  calculated 
according  to  the  rate  of  exchange  for  sight  drafts  at 
the  place  of  payment  on  the  day  the  bill  is  payable, 
(p.  596.) 

(5)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in 

another,  the  due  date  thereof  is  determined  according 
to  the  law  of  the  place  where  it  is  payable,     (p.  596.) 

[Rule  164.— Bills  of  Exchange  Act,  1882,  s.  57.]  Where  a 
bill  is  dishonoured,  the  measui'e  of  damages,  which  shall  be  deemed 
to  be  liquidated  damages,  shall  be  as  follows : — 

(1)  The  holder  may  recover  from  any  party  liable  on  the  bill, 
and  the  drawer  who  has  been  compelled  to  pay  the  bill 
may  recover  from  the  acceptor,  and  an  indorser  who 
has  been  compelled  to  pay  the  bill  may  recover  from 
the  acceptor,  or  from  the  drawer,  or  from  a  prior 
indorser — 

(a)  The  amount  of  the  bill ; 

(b)  Interest  thereon  from  the  time  of  presentment 

D.  f 
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for  payment  if  the  Ml  is  payable  on  demand, 
and  from  the  maturity  of  the  bill  in  any 
other  case ; 

(o)  The  expenses  of  noting,  or,  when  protest  is 
necessary,  and  the  protest  has  been  extended, 
the  expenses  of  protest. 

(2)  In  the  ease  of  a  bill  which  has  been  dishonoured  abroad, 

in  lieu  of  the  above  damages,  the  holder  may  recover 
from  the  drawer  or  an  indorser,  and  the  drawer  or  an 
indorser  who  has  been  compelled  to  pay  the  bill  may 
recover  from  any  party  liable  to  him,  the  amount  of 
the  re-exchange,  with  interest  thereon  until  the  time 
of  payment. 

(3)  Where  by  this  Act  interest  may  be  recovered  as  damages, 

such  interest  may,  if  justice  require  it,  be  withheld 
wholly  or  in  part ;  and  where  a  bill  is  expressed  to  be 
payable  with  interest  at  a  given  rate,  interest  as 
damages  may  or  may  not  be  given  at  the  same  rate  as 
interest  proper,     (p.  597.) 


Promisswiy  Note. 

[Rule  165.— Bills  of  Exchange  Act,  1882,  s.  83  (1).]  A  pro- 
missory note  is  an  unconditional  promise  in  writing  made  by  one 
person  to  another,  signed  by  the  maker,  engaging  to  pay,  on 
demand  or  at  a  fixed  or  determinable  future  time,  a  sum  certain 
in  money,  to,  or  to  the  order  of,  a  specified  person,  or  to  bearer, 
(p.  599.) 

[EuLE  166.— Bills  of  Exchange  Act,  1882,  s.  89.J 

(1)  Subject  to  the  provisions  in  this  part  [i.e.,  Part  IV.  of  the 

Bills  of  Exchange  Act,  1882],  and  except  as  by  this 
section  provided,  the  provisions  of  this  Act  relating  to 
bills  of  exchange  apply,  with  the  necessary  modifica- 
tions, to  promissory  notes. 

(2)  In  applying  those  provisions,  the  maker  of  a  note  shall 

be  deemed  to  correspond  with  the  acceptor  of  a  bill, 
and  the  first  indorser  of  a  note  shall  be  deemed  to 
correspond  with  the  drawer  of  an  accepted  bill  payable 
to  drawer's  order,     (p.  600.) 
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(3)  The  following  provisions  as  to  bills  do  not  apply  to  notes  ; 

namely,  provisions  relating  to 

(a)  Presentment  for  acceptance  ; 

(b)  Acceptance ; 

(c)  Acceptance  suprsl.  protest ; 

(d)  Bills  in  a  set. 

(4)  Where  a  foreign  note  is  dishonoured,  protest  thereof  is 

unnecessary,     (p.  601.) 

{G)  NEGOTIABLE  INSTRUMENTS  GENERALLY. 
Rule  167. — Any  instrument  for  securing  the  payment  of  money, 
e.g.,  a  bill  of  exchange,  or  a  government  bond,  whether  foreign  or 
English,  may  be  made  a  negotiable  instrument,  either 

(1)  by  custom  of  the  mercantile  world  in  England,  which 

custom  may,  if  well  established,  be  of  recent  origin,  or 

(2)  by  Act  of  Parliament. 

A  "  negotiable  instrument  "  means  an  instrument  for  securing 
the  payment  of  money  which  has  the  following  characteristics : — 

(a)  The  property  in  the  instrument,  and  all  the  rights  under 

it,  pass  to  a  bona  fide  holder  for  value  by  mere  delivery 
to  him. 

(b)  In  the  hands  of  such  holder,  the  property  in,  and  the 

rights  under,   such  instrument   are   not  affected  by 
defects  in  the  title  of,  or  defences  available  against,  the 
claims  of  any  prior  transferor  or  holder,     (p.  601.) 
EoLE  168. — No  instrument,  whether  English  or  foreign,  is  a 
negotiable  instrument  in  England,  unless  it  is  made  so  either  by 
custom  of  the  mercantile  world  in  England,  or  by  Act  of  Parlia- 
ment,    (p.  602.) 

{E)  INTEREST. 

EuLE  169. — The  liability  to  pay  interest,  and  the  rate  of  interest 
payable  in  respect  of  a  debt  or  loan,  is  determined  by  the  proper 
law  of  the  contract  under  which  the  debt  is  incurred  or  the  loan  is 
made.     (p.  607.) 

(/)  CONTRACTS  THROUGH  AGENTS. 

Contract  of  Agency. 

EuLE  170. — An  agent's  authority,  as  between  himself  and  his 
principal,  is  governed  by  the  law  with  reference  to  which  the 

f2 
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agency  is  constituted,  which  is  in  general  the  law  of  the  country 
where  the  relation  of  principal  and  agent  is  created,     (p.  609.) 

Relation  of  Principal  and  Third  Party. 

Rule  171. — When  a  principal  in  one  country  contracts  in 
another  country  thi'ough  an  agent,  the  rights  and  liabilities  of  the 
principal  as  regards  third  parties  are,  in  general,  governed  by  the 
law  of  such  other  country,  i.e.,  the  country  where  the  contract  is 
made  [lex  loci  contractus),     (p.  609.) 


CHAPTER  XXVII. 
MARRIAGE. 

[A)   VALIDITY  OF  MABEIAGE. 

Role  172. — Subject  to  the  exceptions  hereinafter  mentioned,  a 
marriage  is  valid  when 

(1)  each  of  the  parties  has,  according  to  the  law  of  his  or  her 

respective  domicil,  the  capacity  to  marry  the  other, 
and 

(2)  any  one  of  the  following  conditions  as  to  the  form  of 

celebration  is  complied  with  (that  is  to  say)  : — 

(i)  if  the  marriage  is  celebrated  in  accordance  with 

the  local  form  ;  or 
(ii)  if  the  parties  enjoy  the  privilege  of  exterri- 
toriality, and  the  marriage  is  celebrated  in 
accordance  with  any  form  recognised  as  valid 
by  the  law  of  the  State  to  which  they 
belong ;  or 
(iii)  if  the  marriage  [being  between  British  sub- 
jects (?)]  is  celebrated  in  accordance  with  the 
requirements  of  the  English  common  law  in 
a  country  where  the  use  of  the  local  form  is 
impossible ;  or 
(iv)  if  the  marriage  is  celebrated  in  accordance  with 
the  provisions  of,  and  the  form  required  by, 
the  Foreign  Marriage  Act,  1892,  s.  22, 
within  the  lines  of  a  British  army  serving 
abroad;  or 


TABLE  OF  RULES.  Ixxxv 

(v)  if  the  marriage,  being  between   parties,   one  of 
whom  at  least  is  a  British  subject,  is  cele- 
brated   outside    the    United     Kingdom    in 
accordance  with  the  provisions  of,  and   the 
form  required  by,  the  Foreign  Marriage  Act, 
1892,  by  or  before  a  marriage  officer  (such, 
for    example,   as   a   British    ambassador  or 
British  consul)  within  the  meaning  of,  and 
duly   authorised    to    be   a   marriage    officer 
under,  the  said  Act.     (p.  613.) 
Exception  1. — ^A  marriage  is  not  valid  if  either   of  the  parties, 
being  a  descendant  of  George  II.,  marries  in  contravention  of 
the  Royal  Marriage  Act  (12  Geo.  III.  c.  11).     (p.  626.) 
Exception  2. — A  marriage   is,  possibly,  not  valid  if  either  of  the 
pai-ties  is,  according  to  the  law  of   the   country  where  the 
marriage  is  celebrated,  under  an  incapacity  to  marry  the  other, 
(p.  627.) 
Rule  173. — Subject  to  the  exceptions  hereinafter  mentioned,  no 
marriage  is  valid  which  does  not  comply,  as  to  both  (1)  the  capacity 
of  the  parties,  and  (2)  the  form  of  the  marriage,  with  Rule  172. 
(p.  628.) 

Exception  1. — The  validity  of  a  marriage  celebrated  in  England 
between  persons  of  whom  the  one  has  an  English,  and  the 
other  a  foreign,  domioil  is  (possibly)  not  affected  by  any 
incapacity  which,  though  existing  under  the  law  of  such 
foreign  domicil,  does  not  exist  under  the  law  of  England, 
(p.  633.) 

Exception  2. — A  marriage  celebrated  in  England  is  not  invalid  on 
account  of  any  incapacity  which,  though  imposed  by  the  law 
of  the  domicil  of  both  or  of  either  of  the  parties,  is  of  a  kind 
to  which  our  Courts  refuse  recognition,     (p.  634.) 

Exception  3. — Any  marriage  is  valid  which  is  made  valid  by  Act 
of  Parliament,     (p.  635.) 

[B)  ASSIGNMENT  OF  MOVABLES  IN  CONSEQUENCE  OF 
MARRIAGE. 

Rule  174. — Where  there  is  a  marriage  contract  or  settlement, 
the  terms  of  the  contract  or  settlement  govern  the  rights  of 
husband  and  wife  in  respect  of  all  movables  within  its  terms  which 
are  then  acquired  or  are  afterwards  acquired,     (p.  635.) 

Sub-Rule    1. — The   marriage   contract   or   settlement   will   be 
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construed  with  reference  to  the  proper  law  of  the  contract,  i.e.,  in 
the  absence  of  reason  to  the  contrary,  with  reference  to  the  law  of 
the  matrimonial  domicil.     (p.  637.) 

8uk-Rdle  2. — The  parties  may  make  it  part  of  the  contract  or 
settlement  that  their  rights  shall  he  subject  to  some  other  law  than 
the  law  of  the  matrimonial  domicil,  in  which  case  their  rights  will 
be  determined  with  reference  to  such'  other  law.     (p.  637.) 

Sub-Rule  3. — The  law  of  the  matrimonial  domicil  will,  in 
general,  decide  whether  any  particular  movable  {e.g.,  any  future 
acquisition)  is  included  within  the  terms  of  the  marriage  contract 
or  settlement,     (p.  638.) 

Sub-Rule  4. — The  effect  or  construction  of  the  marriage 
contract  or  settlement  is  not  varied  by  a  subsequent  change  of 
domicil.     (p.  639.) 

Rule  175. — "Where  there  is  no  marriage  contract  or  settlement 
the  mutual  rights  of  husband  and  wife  to  each  other's  movables, 
whether  possessed  at  the  time  of  the  marriage  or  acquired  after- 
wards, are  governed  by  the  law  of  the  matrimonial  domicil,  without 
reference  to 

(I)  The  law  of  the  country  where  the  mamage  is  celebrated, 
or  where  the  wife  is  domiciled  before  marriage  ;  or 

{2)  Any  subsequent  change  of  domicil  or  nationality  on  the 
part  of  the  parties  to  the  marriage,     (p.  639.) 

Rule  176. — The  mutual  rights  of  husband  and  wife  in  respect 
of  succession  to  movables  on  the  death  of  the  other  are,  in  so  far  as 
they  are  not  determined  by  any  marriage  contract  or  settlement, 
governed  by  the  law  of  the  deceased's  domicil  at  the  time  of  his  or 
her  death,     (p.  643.) 


CHAPTER  XXVIII. 

TORTS. 

Rule  177. — Whether  an  act  done  in  a  foreign  country  is  or  is 
not  a  tort  {i.e.,  a  wrong  for  which  an  action  can  be  brought  in 
England)  depends  up^  m  the  combined  effect  of  the  law  of  the  country 
where  the  act  is  done  {lex  loci  delicti  commisiii)  and  of  the  law  of 
England  {lex  fori),     (p.  645.) 
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Rule  178. — An  act  done  in  a  foreign  country  is  a  tort,  and 
actionable  as  such  in  England,  if  it  is  both 

(1)  wrongful,  i.e.,  not  justifiable,  according  to  the  law  of  the 

foreign  country  where  it  was  done,  and 

(2)  wrongful,  i.e.,  actionable  as  a  tort,  according  to  English 

law,  i.e.,  is  an  act  which,  if  done  in  England,  would  be 
a  tort.     (p.  645.) 

Rule  179. — An  act  done  in  a  foreign  country  is  not  a  tort,  or 
actionable  as  such,  in  England,  if  it  either 

(1)  is  innocent,  i.e.,  justifiable,  according  to  the  law  of  the 

country  where  it  was  done,  or 

(2)  is  an  act  which,  if  done  in  England,  would  not  be  action- 

able as  a  tort.     (p.  647.) 

Sub-Rule. — An  act  done  in  a  foreign  country  which,  though 
wrongful  under  the  law  of  that  country  at  the  moment  when  it 
was  done,  has  since  that  time  been  the  subject  of  an  Act  of  In- 
demnity passed  by  the  legislature  of  such  country,  is  not  a  tort, 
(p.  653.) 


CHAPTER  XXIX. 

ADMINISTRATION  IN  BANKRUPTCY. 

Rule  180. — The  administration  in  bankruptcy  of  the  property 
of  a  bankrupt  which  has  passed  to  the  trustee  is  governed  by  the 
law  of  the  country  where  the  bankruptcy  proceedings  take  place 
{lex  fori),     (p.  655.) 

CHAPTER  XXX. 

ADMINISTRATION  AND  DISTRIBUTION  OF 
DECEASED'S  MOVABLES. 

{A)  ADMINISTRATION. 

Rule  181. — The  administration  of  a  deceased  person's  movables 
is  governed  wholly  by  the  law  of  the  country  where  the  adminis- 
trator acts,  and  from  which  he  derives  his  authority  to  collect 
them,  i.e.,  in  effect,  by  the  law  of  the  country  where  the  adminis- 
tration takes  place  {lex  fori). 
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Sunh  administration  is  not  affected  by  the  domicil  of  the 
deceased. 

In  this  Eule,  the  term  "  administration "  does  not  include 
distribution,     (p.  658.) 

{B)  DISTRIBUTION. 

EtTLE  182. — The  distribution  of  the  distributable  residue  of  the 
movables  of  the  deceased  is  (in  general)  governed  by  the  law  of 
the  deceased's  domicil  {lex  domicilii)  at  the  time  of  his  death, 
(p.  661.) 


CHAPTER  XXXI. 
SUCCESSION  TO  MOVABLES. 

{A]  INTESTATE  SUCCESSION. 

Rule  183. — The  succession  to  the  movables  of  an  intestate  is 
governed  by  the  law  of  his  domicil  at  the  time  of  his  death,  with- 
out any  reference  to  the  law  of  the  country  where 

(1)  he  was  born,  or 

(2)  he  died,  or 

(3)  he  had  his  domicil  of  origin,  or 

(4)  the  movables  are,  in  fact,  situate  at  the  time  of  his  death. 

(p.  664.) 

(5)  TESTAMENTARY  SUCCESSION. 

(«")    VaMify  of  Will. 

Rule  184. — Any  will  of  movables  which  is  valid  according  to 
the  law  of  the  testator's  domicil  at  the  time  of  his  death  is  valid, 
(p.  667.) 

(ii)  Invalidity  of  Will. 

Rule  185. — Any  will  of  movables  which  is  invalid  according  to 
the  law  of  the  testator's  domicil  at  the  time  of  his  death  on 
account  of — 

(1)  the  testamentary  incapacity  of  the  testator,  or 

(2)  the  formal  invalidity  of  the  will    {i.e.,  the  want  of  the 

formalities  required  by  such  law),  or 
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(3)  the  material  invalidity  of  the  will  (i.e.,  on  account  of  its 
provisions  being  contrary  to  such  law), 
is   (subject  to  the  exceptions  hereinafter  mentioned,  and  to  the 
effect  of  Eule  187)  invalid,     (p.  669.) 

Exception  1. — Every  will  and  other  testamentary  instrument  made 
out  of  the  United  Kingdom  by  a  British  subject  (whatever 
may  be  the  domicil  of  such  person  at  the  time  of  making  the 
same,  or  at  the  time  of  his  or  her  death)  shall,  as  regards 
personal  estate,  be  held  to  be  well  executed  for  the  purpose  of 
being  admitted  in  England  and  Ireland  to  probate,  and  in 
Scotland  to  confirmation,  if  the  same  be  made  according  to  the 
forms  required  either 

[1]  by  the  law  of  the  place  where  the  same  was  made,  or     " 
[2]  by  the  law  of  the  place  where  such  person  was  domiciled 

when  the  same  was  made,  or 
[3]  by  the  laws  then  in  force  in  that  part  [if  any]  of  His 
Majesty's  dominions  where  he  had  his   domicil  of 
origin,     (p.  673.) 
Exception    2. — ^Bvery   will    and    other    testamentary    instrument 
made  within  the  United  Kingdom  by  any  British  subject 
(whatever  may  be  the  domicil  of  such  person  at  the  time  of 
making  the  same,  or  at  the  time  of  his  or  her  death)  shall,  as 
regards  personal  estate,  be  held  to  be  well  executed,  and  shall 
be   admitted  in   England  and   Ireland  to  probate,  and  in 
Scotland  to  confirmation,  if  the  same  be  executed  according  to 
the  forms  required  by  the  laws  for  the  time  being  in  force  in 
that  part  of  the  United  Kingdom  where  the  same  is  made, 
(p.  677.) 
Sub-Rule. — The  law  of  a  deceased  person's  domicil  at  the  time 
of  his  death,  in  general,  determines  whether,  as  to  his  movables, 
he  does  or  does  not  die  intestate,     (p.  678.) 

(m)  Interpretation  of  Will. 

Rule  186. — Subject  to  the  exception  hereinafter  mentioned,  a 
will  of  movables  is  (in  general)  to  be  interpreted  with  reference  to 
the  law  of  the  testator's  domicil  at  the  time  when  the  will  is  made, 
(p.  679.) 

Exception. — Where  a  wiU  is  expressed  in  the  technical  terms  of  the 
law  of  a  country  where  the  testator  is  not  domiciled,  the  will 
should  be  construed  with  reference  to  the  law  of  that  country. 
(p.  679.) 
D.  9 
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(h-)  Effect  of  Change  of  Testator's  Bomicil  after  Execution  of  Will. 

KuLE  187. — [Subject  to  the  possible  exception  hereinafter 
mentioned]  no  will  or  other  testamentary  instrument  [whether 
executed  by  a  British  subject  or  by  an  alien]  shall  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicil 
of  the  person  making  the  same.     (p.  680.) 

Exception. — A  will  which  is  invalid  on  account  of  material 
invalidity  according  to  the  law  of  the  testator's  domicil  at  the 
time  of  his  death  is  invalid,  although  it  may  have  been  valid 
according  to  the  law  of  the  testator's  domicil  at  the  time  of  its 
execution  (?).     (p.  686.) 

(0)  EXERCISE  OF  POWER  BY  WILL, 
(i)   Capacity. 

Rule  188. — A  person  may  have  capacity  to  exercise  by  will  a 
power  of  appointment  conferred  by  an  English  instrument,  although 
he  does  not  possess  testamentary  capacity  under  the  law  of  his 
domicil. 

The  term  "  English  instrument "  in  this  Rule,  and  in  the 
following  Rules,  means  an  instrument  {e.g.,  a  settlement  or  a  will) 
which  creates  a  power  of  appointment  and  operates  under  English 
law.     (p.  687.) 

(m)  Formal  Validity. 

Rule  189. — A  will  of  movables  made  in  exercise  of  a  power 
of  appointment  by  will  conferred  by  an  English  instrument  is 
entitled  to  be  admitted  to  probate,  and  is,  as  far  as  form  is 
concerned,  a  good  exercise  of  the  power  where  the  will — 

(1)  complies  with  any  of  the  following  conditions  as  to  form 
(that  is  to  say) — 

(a)  where  the  will  is  executed  in  accordance  with 

the  form  required  by  the  ordinary  testamen- 
tary law  of  England,  i.e.  (if  the  will  be  made 
after  the  end  of  1837),  by  the  WUls  Act, 
1837  ;  or 

(b)  where  the  will  is  executed  in  accordance  with 

the  form  required  by  the  law  of  the  testator's 
(donee's)  domicil;  or 
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[(c)  where  the  will  is  executed  in  accordance  with 
any  form  which  is  valid  under  the  Wills 
Act,  1861,  i.e.,  where  the  wiU  is  valid  either 
under  Exception  1,  or  Exception  2,  to 
Eule  185,  or  under  Rule  187  (?)],  aiid 
(2)  is  executed  in  accordance  with  the  terms  of  the  power  as 
to  execution,     (p.  691.) 

Rule  190. —  Subject  to  the  exception  hereinafter  mentioned,  no 
will  which  does  not  satisfy  the  requirements  of  Eule  189  is  a 
valid  exercise  of  a  power  of  appointment  by  will  created  by  an 
English  instrument,     (p.  697.) 

Exception. — A  will  executed  in  accordance  with  the  form  required 
by  the  Wills  Act,  1837,  is,  so  far  as  regards  the  execution 
and  attestation  thereof,  a  valid  execution  of  a  power  of  appoint- 
ment by  win,  notwithstanding  that  it  shall  have  been  expressly 
required,  under  the  instrument  creating  the  power,  that  a 
will  made  in  exercise  of  such  power  should  be  exercised  with 
some  additional,  or  other,  form  of  execution  or  solemnity, 
(p.  699.) 

(iii)  Interpretation. 

E.ULE  191. — A  general  bequest  contained  in  a  will  of  movables 
is  to  be  construed  as  an  exercise  of  a  general  power  of  appoint- 
ment. 

This  Eule  applies  to  such  bequest  in  the  following  cases  (that  is 
to  say) : — 

Case  1. — Where  the  will  is  executed  by  a  testator  domiciled 
in  England  in  accordance  with  the  forms  required 
by  the  Wills  Act,  1837,  ss.  9  and  10,  unless  a  contrary 
intention  appears  by  the  will. 
Case  2. — Where  the  will,  whatever  the  domieil  of  the  testator, 
shows  on  the  face  of  it  his  intention  that  it  shall  be 
construed  in  accordance  with  the  law  of  England. 
l^Case  3. — Where  the  will  is  executed  by  a  testator  not 
domiciled  in  England  in  accordance  with  the  forms 
required  by  the  Wills  Act,  1837,  ss.  9  and  10,  unless 
a  contrary  intention  appears  by  the  will  (?).j     (p.  700.) 

(iv)  Material  Validity. 

Eule  192. — The  operation  of  the  exercise  by  will  of  a  power  of 
£lppointment,  created  either  under  an  English  or  under  a  foreign 
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instrmnent,  depends  on  the  law  which  governs  the  operation  of 
the  instrument,  and  not  on  the  law  which  governs  the  operation 
of  the  will.     (p.  705.) 


OHAPTEE  XXXII. 
PROCEDUEE. 

EuLE  193. — All  matters  of  procedure  are  governed  wholly  by 
the  local  or  territorial  law  of  the  country  to- which  a  Court  wherein 
an  action  is  brought  or  other  legal  proceeding  is  taken  belongs 
(lex  fori). 

In  this  Digest,  the  term  "  procedure  "  is  to  be  taken  in  its 
widest  sense,  and  includes  {inter  alia) — 

(1)  remedies  and  process  ; 

(2)  evidence ; 

(3)  limitation  of  an  action  or  other  proceeding  ; 

(4)  set-off  or  counter-claim,     (p.  708.) 
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My  purpose  in  this  Introduction,  which  forms  an  integral  part  of 
this  work,  is  to  deal  with  three  topics :  first,  the  nature  of  the 
subject  treated  of  in  this  Digest,  and  generally  included  under 
the  title  of  the  conflict  of  laws  or  of  private  international  law ; 
secondly,  the  proper  method  for  the  treatment  of  this  subject ; 
and  thirdly,  the  general  principles  underlying  the  rules  or  maxims 
which  collectively  make  up  this  branch  of  law. 


/.  NATURE  OF  THE  SUBJECT. 

Most  of  the  eases  which  occupy  an  English  Court  are  in  every 
respect  of  a  purely  English  character ;  the  parties  are  Englishmen, 
and  the  cause  of  action  arises  wholly  in  England,  as  where  A,  a 
London  tradesman,  sues  X,  a  citizen  of  London,  for  the  price  of 
goods  sold  and  delivered  in  London.  When  this  is  so,  every  act 
done,  or  alleged  to  be  done,  by  either  of  the  parties  clearly  depends 
for  its  legal  character  on  the  ordinary  rules  of  English  law. 

Cases,  however,  frequently  come  before  our  Courts  which  con- 
tain some  foreign  element ;  the  parties,  one  or  both  of  them,  may 
be  of  foreign  nationality,  as  where  an  Italian  sues  a  Frenchman 
for  the  price  of  goods  sold  and  delivered  at  Liverpool ;  the  cause 
of  action,  or  ground  of  defence,  may  depend  upon  transactions 
taking  place  wholly  or  in  part  in  a  foreign  country,  as  where  A 
sues  X  for  an  assault  at  Paris,  or  on  a  contract  made  in  France 
a,nd  broken  in  England,  or  where  X  pleads  in  his  defence  a  dis- 
charge under  the  French  bankruptcy  law ;  the  transactions,  lastly, 
in  question,  though  taking  place  wholly  in  England,  may,  in  some 
way,  have  reference  to  the  law  or  customs  of  a  foreign  country ; 
this  is  so,  for  instance,  when  A  wishes  to  enforce  the  trusts  of  a 
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marriage  settlement  executed  in  England,  but  which  on  the  face 
of  it,  or  by  implication,  refers  to  French  or  Italian  law. 

Whenever  a  case  containing  any  foreign  element  calls  for  deci- 
sion, the  judge  before  whom  it  is  tried  must,  either  expressly  or 
tacitly,  find  an  answer  to,  at  least,  two  preliminary  questions. 

FiKST  Question. — Is  the  case  before  him  one  which  any 
English  Court  has,  according  to  the  law  of  England,  a  right  to 
determine  ?  ^ 

The  primary  business  of  English  tribunals  is  to  adjudicate  on 
transactions  taking  place  in  England  between  Englishmen,  or  at 
any  rate  between  persons  resident  in  England ;  or,  briefly,  to 
decide  English  disputes.  There  clearly  may  be  matters  taking 
place  in  a  foreign  country,  or  between  foreigners,  with  which  no 
English  Court  has,  according  to  the  law  of  England,  any  concern 
whatever ;  thus  no  Division  of  the  High  Court,  and  a  fortiori  no 
other  English  tribunal,  will  entertain  an  action  for  the  recovery* 
of  land  in  any  other  country  than  England.  When,  therefore,  a 
case  coming  before  an  English  judge  contains  a  foreign  element, 
he  must  tacitly  or  expressly  determine  whether  it  is  one  on  which 
he  has  a  right  to  adjudicate.  This  first  question  is  a  question  of 
jurisdiction  {forum). 

Second  Question. — What  (assuming  the  question  of  jurisdiction 
to  be  answered  affirmatively)  is  the  body  of  law  with  reference  to 
which  the  rights  of  the  parties  are  according  to  the  principles  of 
the  law  of  England  to  be  determined  ?  ^ 

Is  the  judge,  that  is  to  say,  to  apply  to  the  matter  in  dispute 
(e.g.,  the  right  of  A  to  obtain  damages  from  X  for  an  assault  at 
Paris)  the  ordinary  rules  of  English  law  applicable  to  like  trans- 
actions taking  place  between  Englishmen  in  England,  or  must  he,, 
because  of  the  "  foreign  element "  in  the  case,  apply  to  its  decision 
the  rules  of  some  foreign  law,  e.g.,  the  provisions  of  French  law  as 
to  assaults  ? 

This  second  question  is  an  inquiry  not  as  to  jurisdiction,  but  as 
to  the  choice  of  law  {lex),^ 


s.  iv.  to  xi.,  post. 

"  Compamhia  de  Mozambique  v.  British  South  Africa  Co.,   [1903]  A.  C.  602. 

^  See  chaps,  xix.  to  xxxii.,  post. 

*  The  two  foregoing  questions- always  require  an  answer  whenever  a  case  con- 
tains any  foreign  element.  It  is  possible  that  the  judge  may  he  caUed  upon  to 
answer  a  third  question,  which,  however,  arises  only  where  one  of  the  parties  bases 
his  claim,  or  defence,  upon  the  decision  of  a  foreign  Court,  or,  in  technical  lan- 
guage, upon  a  foreign  judgment.     See  chaps,  xii.  to  xviii.,  post. 
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Each  of  these  inquiries,  be  it  noted,  must  be  answered  by  anj 
judge,  English  or  foreign,  in  accordance  with  definite  principles, 
and,  by  an  English  judge,  sitting  in  an  English  Court,  in  accordance- 
with  principles  or  rules  to  be  found  in  the  law  of  England. 
These  rules  make  up  that  department  of  English  law  which  deals 
with  the  conflict  of  laws,  and  may  be  provisionally  described  as- 
principles  of  the  law  of  England,  governing  the  extra-territorial 
operation  of  law  or  recognition  of  rights.^  This  branch  of  English 
law  is  as  much  part  of  the  law  of  England  as  the  Statute  of 
Frauds  or  the  Statute  of  Distributions.  The  subject,  however, 
with  which  we  are  dealing  is,  partly  from  ambiguity  of  language, 
and  partly  from  other  causes,  involved  in  so  much  obscurity  of  its 
own  that  we  may  well  examine  somewhat  further  into  the  nature 
of  our  topic,  and  look  at  the  matter  from  a  somewhat  different 
point  of  view  from  the  side  whence  we  have  hitherto  regarded  it. 

The  law  of  every  country,  as  for  example  of  England,  consists 
of  all  the  principles,  rules,  or  maxims  enforced  by  the  Courts  of 
that  country  under  the  authority  of  the  state. 

It  makes  no  difference  for  om*  present  purpose  whether  these 
principles  be  written  or  unwritten ;  whether  they  be  expressed  in 
Acts  of  Parliament,  or  exist  as  customs ;  whether  they  are  the 
result  of  direct  legislation,  or  are  created  by  judicial  decisions. 
Any  rule  or  maxim  whatsoever,  which,  when  the  proper  occasion 
arises,  will  be  enforced  by  the  Courts  of  England  under  the 
authority  of  the  state,  is  part  of  the  law  of  England.  Thus  the 
rule  that  land  descends  to  the  heir,  derived  as  it  is  from  the 
Common  Law ;  the  inile  that  personal  property  goes  to  the  next  of 
kin,  depending  as  it  now  does  upon  the  Statute  of  Distributions ; 
the  principle  that  a  simple  contract  is  not  valid  without  a  considera- 
tion ;  or  the  doctrine,  created  as  it  is  by  judicial  legislation,  that 
the  validity  of  a  marriage  ceremony,  wherever  made,  depends  on 


The  question  which  then  arises  and  forms  the  third  possible  preliminary-  inquiry- 
may  he  thus  stated  :  Is  the  case  one  -with  -which,  according  to  the  principles  upheld 
by  English  Courts,  the  foreign  Court  delivering  the  judgment  had  a  right  to  deal  ? 

This  again  is  a  question  of  jurisdiction. 

Por  the  sake  of  simplicity  it  will  be  well  for  the  moment  to  leave  this  third  and 
occasional  inquiry  as  much  as  possible  out  of  sight,  and  to  confine  our  attention  to 
the  two  questions  which,  whenever  a  case  containing  any  foreign  element  comes 
before  an  English  judge,  necessarily  demand  an  answer. 

^  The  expression  "extra-territorial  recognition  of  rights"  as  a  description  of 
the  branch  of  law  known  as  private  international  law  was  first  employed  by  Pro- 
fessor Holland.  See  Holland,  Jurisprudence  (10th  ed.),  p.  411.  See  also  p.  15> 
post. 

b2 
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the  law  of  the  country  where  the  marriage  is  celebrated,  are  each 
of  them,  however  different  in  character  and  origin,  rules  enforced 
by  English  Courts,  and  therefore  each  of  them  both  laws  and  part 
of  the  law  of  England. 

The  law  of  England,  however,  taken  in  its  most  extended  and 
most  proper  sense,  may,  in  common  with  the  law  of  every  civilised 
country,  e.g.,  of  Italy  or  of  France,  be  divided  into  two  branches. 

The  first  branch  of  the  law  of  England  may  be  described,  if 
not  with  absolute  precision,  yet  with  sufficient  accuracy  for  our 
present  object,  as  the  body  of  rules  which  regulate  the  rights  of 
the  inhabitants  of  England  and  determine  the  legal  efEect  of 
transactions  taking  place  between  Englishmen  within  the  limits 
of  England.  Indirectly,  indeed,  these  rules  may,  under  certain 
circumstances,  afiect  transactions  taking  place  abroad ;  their  direct 
and  immediate  effect,  however,  is  to  regulate  the  actions  of  men 
and  women  living  in  England.  They  may,  therefore,  for  the  sake 
of  distinction  from  the  other  branch  or  portion  of  English  law, 
Ve  called  the  "  ten-itorial  "  or  "  local  "  law  of  England.  This 
territorial  law  constitutes  indeed  so  much  the  oldest  and  most 
important  part  of  English  law  that  it  has  been  constantly  taken  to 
be,  and  treated  as,  the  whole  of  the  law  of  the  land.  Blackstone's 
•Commentaries,  for  example,  though  written  with  the  avowed  object 
of  describing  the  whole  of  the  "law  of  England,"  contain  no 
mention  of  any  rules  which  do  not  belong  to  the  territorial  or  local 
law.  With  this  branch  of  the  law,  important  though  it  be,  the 
writer  on  the  conflict  of  laws  has  no  direct  concern. 

The  second  branch  of  the  law  of  England  consists  of  rules  which 
do  not  directly  determine  the  rights  or  liabilities  of  particular 
persons,  but  which  determine  the  limits  of  the  jurisdiction  to  be 
exercised  by  the  English  Courts  taken  as  a  whole,  and  also  the 
choice  of  the  body  of  law,  whether  the  territorial  law  of  England 
or  the  law  of  any  foreign  country,  by  reference  to  which  English 
Courts  are  to  determine  the  different  matters  brought  before  them 
for  decision. 

These  rules  about  jurisdiction  and  about  the  choice  of  law,  which 
make  up  the  second  branch  of  the  law  of  England,  are  directions 
for  the  guidance  of  the  judges. 

As  to  purely  English  transactions  no  such  guidance  can  be 
needed.  English  Courts  clearly  have  jurisdiction  in  respect  of 
matters  taking  place  within  this  country,  for  to  determine  the  legal 
effect  of  such  matters  is  the  very  object  for  which  the  Courts  are 
constituted.     The  legal  character,  again,  of  acts  done  in  England 
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by  Englishmen  must  obviously  be  determined  by  reference  to  the 
territorial  law  of  England,  since  the  very  object  for  which  this  law 
is  created  is  to  regulate  the  actions  of  Englishmen  in  England. 

The  rules  therefore  in  question,  since  they  are  inapplicable  to 
purely  English  transactions,  must  have  reference  to  cases  which 
contain,  or  may  contain,  some  foreign  element.  They  are,  in  fact, 
du-ections  for  the  guidance  of  the  judges  when  called  upon  to  deal 
with  transactions  which,  either  because  of  the  foreign  character 
of  one,  or  of  both,  of  the  parties,  or  because  something  material 
to  the  case  has  been  done,  or  is  intended  to  be  done,  in  a  foreign 
country,  or  has  been  done  with  reference  to  some  foreign  law, 
may,  possibly  at  least,  require  for  their  fair  determination,  refer- 
ence to  the  provisions  of  some  foreign  law.  If,  for  the  sake  of 
convenience,  we  dismiss  for  the  moment  from  our  attention  all 
questions  of  jurisdiction,  this  second  branch  of  the  law  of  Eng- 
land may  be  described  in  the  following  terms.  It  is  that  part  of 
the  law  of  England  which  provides  directions  for  the  judges  when 
called  upon  to  adjudicate  upon  any  question  in  which  the  rights  of 
foreigners,  or  the  effect  of  acts  done,  or  to  be  done,  in  a  foreign 
country,  or  with  reference  to  a  foreign  law,  require  determination. 
These  directions  determine  whether  a  given  class  of  cases  {e.g., 
cases  as  to  contracts  made  in  foreign  countries)  must  be  decided 
wholly  by  reference  to  the  territorial  law  of  England,  or  either 
wholly,  or  in  part,  by  reference  to  the  law  of  some  foreign  coun- 
try, p.g.,  Prance.  Since  these  directions  for  the  choice  of  law 
may  provide  either  that  the  territorial  law  of  England  shall,  under 
certain  circumstances,  govern  acts  taking  place  abroad,  e.g.,  the 
proper  execution  of  a  will  made  in  France,  by  a  testator  domiciled 
in  England,  or  that  foreign  law  shall,  under  certain  circum- 
stances, govern  acts  done  in  England,  e.g.,  the  proper  execution  of 
a  will  made  in  England  by  a  testator  domiciled  in  France,  they 
may,  as  has  been  already  intimated,  be  described  as  "rules  for 
determining  the  extra-territorial  operation  of  law,"  or  better,  "  the 
extra-territorial  recognition  of  rights,"  '  and  the  branch  of  law  with 
which  we  are  concerned  is,  if  we  include  within  it  both  rules  as  to 
jurisdiction  and  rules  as  to  the  choice  of  law,  nothing  else  than  the 
subject  generally  treated  of  by  English  and  American  writers 
under  the  title  Conflict  of  Laws,  and  by  Continental  authors  under 
the  title  of  Private  International  Law. 

A  mastery  of  this  twofold  division  of  the  law  of  England  (or  for 

'  See  Holland,  Jurisprudence  (10th  ed.),  p.  411. 
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that  matter  of  any  civilised  country)  puts  a  student  on  his  guard 
against  an  ambiguity  of  language  which,  unless  clearly  perceived, 
introduces  confusion  into  every  discussion  concerning  the  conflict  of 
laws. 

The  term  "  law  of  a  given  country,"  ^  e.g.,  law  of  England,  or 
law  of  France,  is  an  expression  which,  under  different  forms, 
necessarily  recurs  again  and  again  in  every  treatise  on  private  inter- 
national law.  It  is  further  an  expression  which  appears  to  he  per- 
fectly intelligible,  and  therefore  not  to  demand  any  explanation. 
Tet,  Hke  many  other  current  phrases,  it  is  ambiguous.  For  the 
term  "  law  of  a  given  country  "  has,  at  least,  two  meanings.  It 
may  mean,  and  this  is  its  most  proper  sense,  every  rule  enforced  by 
the  Courts  of  that  country.  It  may  mean,  on  the  other  hand,  and 
this  is  a  very  usual  sense,  that  part  of  the  rules  enforced  by  the 
Courts  of  a  given  country  which  makes  up  the  "  local "  or  "  terri- 
torial "  law  of  a  country.  To  express  the  same  thing  in  a  different 
form,  the  term  "  law  of  a  country  "  may  be  used  as  either  including 
the  rules  for  the  choice  of  law,  or  as  excluding  such  rules  and 
including  only  those  rules  or  laws  which,  as  they  refer  to  trans- 
actions taking  place  among  the  inhabitants  of  a  country  within  the 
limits  thereof,  I  have  called  local  or  territorial  law. 

This  ambiguity  may  be  best  understood  by  following  out  its 
application  to  the  expression  "  law  of  England." 

The  term  "  law  of  England  "  may,  on  the  one  hand,  mean  every 
rule  or  maxim  enforced  or  recognised  by  the  English  Courts, 
including  the  rules  or  directions  followed  by  English  judges  as  to 
the  limits  of  jurisdiction  and  as  to  the  choice  of  law.  This  is  the 
sense  in  which  the  expression  is  used  in  the  absolutely  true  state- 
ment that  "  every  case  which  comes  before  an  English  Court  must 
be  decided  in  accordance  with  the  law  of  England."  The  term 
'•  law  of  England  "  may,  on  the  other  hand,  mean,  not  the  whole 
of  the  law  of  England,  but  the  local  or  territorial  law  of  England 
excluding  the  rules  or  directions  followed  by  English  judges  as  to 
the  limits  of  jurisdiction  or  as  to  the  choice  of  law.  This  is  the 
sense  in  which  the  expression  is  used  in  the  also  absolutely  true 
statements  that  "  the  validity  of  a  will  executed  in  England  by  a 
Frenchman  domiciled  in  France  is  determined  by  English  judges 
not  in  accordance  with  the  law  of  England  but  in  accordance  with 
the  law  of  France,"  or  that  "  a  will  of  freehold  lands  in  England, 
though  executed  by  a  foreigner  abroad,  will  not  be  valid  unless 

'  See  chap,  i.,  post,  and  App.,  Note  1,  "Law  of  a  Country,  and  the  Semoi." 
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executed  in  conformity  with  the  law  of  England,"  i.e.,  with  the 
provision  of  the  Wills  Act,  1837. 

Hence  the  assertion  that  "  while  all  cases  which  come  for 
decision  hefore  an  English  Court  must  he  decided  in  accordance 
with  the  law  of  England,  yet  many  such  cases  are,  and  must  be, 
decided  in  accordance,  not  with  the  law  of  England,  hut  with  the 
law  of  a  foreign  country,  e.g.,  France,"  though  it  sound  para- 
doxical, or  self -contradictory,  is  strictly  true.  The  apparent  con- 
tradiction is  removed  when  we  ohserve  that  in  the  two  parts  of 
the  foregoing  statement  the  term  law  of  England  is  used  in  two 
difEerent  senses  :  in  the  earlier  portion  it  means  the  whole  law  of 
England,  in  the  latter  it  means  the  territorial  law  of  England. 
This  ambiguity  is  made  plain  to  any  one  who  weighs  the  meaning 
of  the  well-known  dictum  of  Lord  Stowell  with  regard  to  the  law 
regulating  the  validity  of  a  marriage  celebrated  in  a  foreign 
country.  The  question,  it  is  therein  laid  down,  "  being  entertained 
"  in  an  English  Court,  it  must  be  adjudicated  according  to  the 
"  principles  of  English  law,  applicable  to  such  a  case.  But  the 
"  only  principle  appheable  to  such  a  case  by  the  laws  of  England 
"  is,  that  the  validity  of  Miss  Gordon's  marriage  rights  must  be 
"  tried  by  reference  to  the  law  of  the  country,  where,  if  they 
"  exist  at  all,  they  had  their  origin.  Having  furnished  this 
"  principle,  the  law  of  England  withdraws  altogether,  and  leaves 
"  the  legal  questiou  to  the  exclusive  judgment  of  the  law  of 
"  Scotland."! 

Let  it  further  be  borne  in  mind  that  the  ambiguity  affecting 
the  term  law  of  England  affects  the  term  law  of  France,  law  of 
Italy,  and  the  like,  and  that  with  regard  to  statements  where  these 
terms  are  used,  the  reader  should  always  carefully  consider  whether 
the  expression  is  intended  to  include  or  to  exclude  the  rules 
followed  by  the  Courts  of  the  given  country,  e.g.,  France,  as  to  the 
choice  of  law.^ 

The  general  character  of  our  subject  being  then  understood,  there 
remain  several  subordinate  poiats  which  deserve  consideration. 

Mrst.  The  branch  of  law  containing  rules  for  the  selection  of 
law  is  in  England,  as  elsewhere,  of  later  growth  than  the  territorial 
law  of  the  land. 

1  Dalrymplev.  JDalrymple  (1811),  2  Hagg.  Const.  54,  58,  69,  per  Lord  Stowell, 
then  Sir  William  Scott.  And  see  Oollier  v.  Rivaz  (1841),  2  Curt.  855,  858,  judgment 
of  Sir  H.  Jenner. 

^  See  1  Williams,  Executors  (10th  ed.),  pp.  276,  277,  for  a  good  statement  of  this 
ambiguity  with  reference  to  the  expression  "  law  of  a  deceased  person's  domicil." 
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The  development  of  rules  about  the  conflict  of  laws  implies  both 
the  existence  of  different  countries  gOYerned  by  different  laws, — a 
condition  of  things  which  hardly  existed  when  the  law  of  Rome 
was  the  law  of  the  civilised  world, — and  also  the  existence  of 
peaceful  and  commercial  intercourse  between  independent  countries, 
— a  condition  of  things  which  had  no  continuous  existence  during 
the  ages  of  mediaeval  barbarism. 

It  was  not,  therefore,  until  the  development  of  something  like 
the  state  of  society  now  existing  in  modern  Europe  that  questions 
about  the  conflict  of  laws  powerfully  arrested  the  attention  of 
lawyers.  It  is  a  fact  of  great  significance  that  the  countries  where 
attention  was  first  paid  to  this  branch  of  law,  and  where  it  has 
been  studied  with  the  greatest  care,  have  been  countries  such  as 
Holland,  Germany,  Great  Britain,  or  the  United  States,  composed 
of  communities,  which,  though  governed  under  different  laws, 
have  been  united  by  the  force  either  of  law  or  of  sentiment  into 
something  like  one  state  or  confederacy.  States  of  this  descrip- 
tion, such  for  example  as  the  United  Netherlands,  both  felt  sooner 
than  others  the  need  for  giving  extra-territorial  effect  to  local  laws, 
and  also  found  less  difficulty  than  did  other  countries  in  meeting 
this  necessity ;  since  the  local  laws  which  the  Courts  applied  were 
not  in  strictness  foreign  laws,  but,  from  one  point  of  view,  laws 
prevailing  in  different  parts  of  one  state.  In  this  matter  the  history 
of  France  supplies  one  of  these  instructive  exceptions  which  prove 
the  rule.  France  was  never  a  confederacy,  but  the  provinces  of  the 
monarchy  were  governed  by  different  laws.  Hence  the  call  for 
determining  the  extra-provincial  effect  of  customs  raised  judicial 
problems  about  the  choice  of  law.  It  is  also  noteworthy  that  few 
English  decisions  bearing  on  our  subject  are  of  earlier  date  than 
the  Union  with  Scotland.  None  are  known  to  me  earlier  than  the 
accession  of  James  I. 

Secondly.  The  growth  of  rules  for  the  choice  of  law  is  the 
necessary  result  of  the  peaceful  existence  of  independent  nations 
combined  with  the  prevalence  of  commercial  intercourse.  From 
the  moment  that  these  conditions  are  realised,  the  judges  of  every 
country  are  compelled  by  considerations  of  the  most  obvious  con- 
venience to  exercise  a  choice  of  law,  or,  in  other  words,  to  apply 
foreign  laws.  That  this  is  so  may  be  seen  from  an  examination  of 
the  only  courses  which,  when  a  case  involving  any  foreign  element 
calls  for  decision,  are,  even  conceivably,  open  to  the  Cotirts  of  any 
country  forming  part  of  the  society  of  civilised  nations. 

The  necessity  for  choosing  between  the  application  of  different 
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laws  might  conceivably  be  avoided  by  rigid  adherence  to  one  nf 
two  principles. 

The  Conrts  of  any  country,  e.g.,  of  England,  might,  on  the  one 
hand,  decline  to  give  any  decision  on  cases  involving  any  foreign 
element,  i.e.,  cases  either  to  which  a  foreigner  was  a  party,  or 
which  were  connected  with  any  transaction  taking  place  wholly,  or 
in  part,  beyond  the  limits  of  England. 

No  need  for  a  choice  of  law  would  then  arise,  for  the  Courts 
would  in  effect  decline  to  decide  any  question  not  clearly  governed 
by  the  territorial  law  of  England.  This  course  of  action  would, 
however,  exclude  Englishmen  no  less  than  foreigners  from  recourse 
to  English  tribunals.  For  an  Englishman  who  had  entered  into 
a  contract  with  a  Scotchman  at  Edinburgh,  or  with  a  Frenchman 
at  Paris,  would,  if  the  principle  suggested  were  rigidly  carried 
out,  be  unable  to  bring  an  action  in  the  English  Courts  for  a 
breach  of  the  contract.  To  which  it  may  be  added  that,  were  the 
same  principle  adopted  by  the  Courts  of  other  countries,  neither 
party  to  such  a  contract  would  have  any  remedy  anywhere  for  its 
breach. 

The  English  Courts  might,  on  the  other  hand,  determine  to 
decide  every  matter  brought  before  them,  whatever  the  cause  of 
action  and  wherever  it  arose,  solely  with  reference  to  the  local 
law  of  England,  and  hence  determine  the  effect  of  things  done 
in  Scotland  or  in  France,  exactly  as  they  would  do  if  the  trans- 
actions had  taken  place  between  Englishmen  in  England. 

Difficulties  about  the  choice  of  law  would,  by  the  adoption  of 
this  principle,  be  undoubtedly  removed,  since  the  sole  rule  of 
selection  would  be,  that  the  territorial  law  of  England  must  in  all 
cases  be  selected,  or,  in  other  words,  that  there  must  be  no  choice 
at  all.  GcTOSS  injustice  would,  however,  inevitably  result  as  well  to 
Englishmen  as  to  foreigners.  The  object  of  a  legal  decision  or 
judgment  is  to  enforce  existing  rights,  or  give  compensation  for 
the  breach  thereof,  and  it  is  not  the  object  of  a  legal  decision  or 
judgment  to  create  new  rights,  except  in  so  far  as  such  creation 
may  be  necessary  for  the  enforcement  or  protection  of  rights 
already  in  existence.  But  to  determine  the  legal  effect  of  acts 
done  in  Scotland  or  in  France,  e.g.,  of  a  contract  made  between 
Scotchmen  in  Edinburgh,  solely  with  reference  to  the  local  law  of 
England,  would  be  to  confer  upon  one  or  other  of  the  parties,  or 
perhaps  upon  both,  new  rights  quite  different  from  those  acquired 
under  the  agreement,  or,  in  other  words,  to  fail  in  the  very  object 
which  it  is  sought  to  attain  by  means  of  a  judgment.     That  this 
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is  so  becomes  even  more  manifest  if  we  place  before  our  minds  a 
case  of  which  the  foreign  element  consists  in  the  fact  that  two 
persons  have  intended  in  some  transaction  to  regulate  their  rights 
by  reference  to  a  foreign  law.  A  and  X,  Englishmen,  living  in 
England,  agree  in  London  that  certain  property  shall  be  settled, 
as  far  as  English  law  allows,  in  accordance  with  the  rules  of 
French  law.  If  in  interpreting  the  settlement  an  English  judge 
were  to  decline  to  take  any  notice  of  the  law  of  France,  he  would 
clearly  fail  in  carrying  out  the  intention  of  the  parties,  or,  in  other 
words,  would  fail  in  ensuring  to  either  of  them  his  rights  under 
the  settlement. 

If,  therefore,  it  is  impossible  for  the  Courts  of  any  country, 
without  injustice  and  damage  to  natives,  no  less  than  to  foreigners, 
either  to  decline  all  jurisdiction  in  respect  of  foreign  transactions, 
or  to  apply  to  such  transactions  no  rules  except  those  of  the  local 
law,  a  consequence  follows  which  has  hardly  been  sufficiently 
noted.  It  is  this :  that  the  Courts  of  every  civilised  country  are 
constrained,  not  only  by  logical,  but  by  practical  necessity,  to 
concern  themselves  with  the  choice  of  law,  and  must  occasionally 
give  extra-territorial  effect  now  to  their  own  local  law,  now  to  the 
law  of  some  foreign  state. 

Is,  or  is  not  the  enforcement  of  foreign  law  a  matter  of 
"  comity  "  ?  This  is  an  inquiiy  which  has  greatly  exercised  the 
minds  of  jurists.  We  can  now  see  that  the  disputes  to  which  it 
has  given  rise  are  little  better  than  examples  of  idle  logomachy. 
If  the  assertion  that  the  recognition  or  enforcement  of  foreign  law 
depends  upon  comity  means  only  that  the  law  of  no  country  can 
have  effect  as  law  beyond  the  territory  of  the  sovereign  by  whom 
it  was  imposed,  unless  by  permission  of  the  state  where  it  is 
allowed  to  operate,  the  statement  expresses,  though  obscurely,  a 
real  and  important  fact.  If,  on  the  other  hand,  the  assertion  that 
the  recognition  or  enforcement  of  foreign  laws  depends  upon 
comity  is  meant  to  imply  that,  to  take  a  concrete  case,  when 
English  judges  apply  French  law,  they  do  so  out  of  courtesy  to  the 
French  Republic,  then  the  term  "  comity  "  is  used  to  cover  a  view 
which,  if  really  held  by  any  serious  thinker,  affords  a  singular 
specimen  of  confusion  of  thought  produced  by  laxity  of  language. 
The  application  of  foreign  law  is  not  a  matter  of  caprice  or  option ; 
it  does  not  arise  from  the  desire  of  the  sovereign  of  England,  or 
of  any  other  sovereign,  to  show  courtesy  to  other  states.  It  flows 
from  the  impossibility  of  otherwise  determining  whole  classes  of 
eases    without    gross    inconvenience    and    injustice  to  litigants, 


INTRODUCTION.  1 1 

whether  natives  or  foreigners.  It  were  well  too  in  this  matter 
to  give  heed  to  two  observations.  The  first  is  that  the  Courts, 
e.gf.,  of  England,  never  in  strictness  enforce  foreign  law ;  when 
they  are  said  to  do  so,  they  enforce  not  foreign  laws,  but  rights 
acquired  under  foreign  laws.  The  second  observation  is,  that 
disputes  about  the  effect  of  comity — and  the  remark  applies  to 
other  controversies  about  the  conflict  of  laws  -  have  been  confused 
by  mixing  together  the  question  what,  on  a  given  subject,  is  the 
rule,  or,  in  other  words,  the  law  which  will  be  enforced  by  the 
judges,  with  the  different  inquiry,  what  are  the  motives  which 
have  led  judges  or  legislators  to  adopt  a  particular  rule  as  law. 
Assume,  for  the  sake  of  argument,  the  truth  of  the  doctrine  that 
the  enforcement  of  foreign  laws  depends  upon  comity.  This 
dogma  throws  no  light  whatever  on  the  nature  of  the  rules  upheld 
by  English  or  other  Courts  as  to  the  enforcement  of  foreign 
laws.  To  know,  for  example,  that  the  Courts  are  influenced  by 
considerations  of  comity  is  no  guide  to  any  one  who  attempts  to 
answer  the  inquiry  whether  the  tribunals  of  a  given  country 
accept  "  domicil,"  as  do  English  Courts,  or  "  nationality,"  as  do 
Italian  Courts,  as  determining  the  law  which  affects  the  validity 
of  a  will. 

Thirdly.  Though  the  rules  as  to  extra-territorial  effect  of  law 
enforced  by  our  Courts  are  part  of  the  law  of  England,  it  should 
be  noted  that  the  law  of  every  other  civilised  country,  e.g.,  of 
France,  of  Italy,  or  of  Germany,  contains  rules  for  the  choice  of 
law,  not  indeed  identical  with,  but  very  similar  to,  the  rules  for 
the  same  purpose  to  be  found  in  the  law  of  England. 

That  this  should  be  so  is  natural.  In  any  given  case  the  laws 
among  which  a  choice  may  rationally  be  made  are  limited  in 
number.  1  The  selection  of  one  or  more  of  these  laws  is  not  a 
matter  of  caprice,  but  depends  upon  more  or  less  definite  reasons 
which  are  likely  to  influence  all  Courts  and  legislators.  The 
grounds,  for  example,  which  induce   the   Courts  of  England  to 

'  They  may  be  reduced  to  five  heads  :  ( 1 )  Lex  personalis,  or  ' '  the  law  of  the 
-country  to  which  a  person  belongs,"  either  (a)  by  domioil  (lex  domicilii)  or  (b)  by 
nationality  [lex  ligeantiie) ;  (2)  lex  actus,  or  "  the  law  of  the  country  where  a  legal 
-act  takes  place,"  of  which  the  lex  loci  contractus,  or  the  law  of  the  place  where 
a  coutract  is  made,  is  a  subdivision  ;  (3)  lex  loci  delicti,  or  "  the  law  of  the  country 
where  a  wrong  is  committed ;  "  (4)  lex  loci  solutionis,  or  "the  law  of  the  country 
where  a  legal  act  (payment)  is  to  be  performed  ;  "  and  (5)  lex  fori,  or  "  the  law  of 
the  country  to  which  a  Court  belongs  in  which  an  aotiou  is  brought,  or  other  legal 
proceeding  [e.g.,  administration  in  bankruptcy)  takes  place."  Compare  Holland, 
Jurisprudence  (10th  ed.),  pp.  403,  404. 
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determine  the  formal  validity  of  a  contract,  by  the  law  of  the^ 
place  where  it  is  made,  are  likely  to  weigh  with  the  Courts  of 
France  or  of  Germany.  There  exists,  moreover,  a  palpable  con- 
venience in  the  adoption  by  different  countries  of  the  same  prin- 
ciple for  the  choice  of  law.  Hence  the  mere  fact  that  a  particular 
rule  for  the  selection  of  law  has  been  followed  by  the  French  and 
American  Courts  is  a  valid  though  not  absolutely  decisive  reason 
in  favour  of  its  being  adopted  by  English  Courts  ;  and  an  appre- 
ciation of  the  advantages  to  be  derived  from  uniformity  has. 
undoubtedly  influenced  both  Courts  and  Legislatures,  when  called 
upon  to  determine  in  a  given  class  of  cases  wha,t  should  be  the 
rule  as  to  the  extra-territorial  effect  of  law.  Thus  has  come  into 
existence  a  body  of  rules  which,  though  in  different  countries  they 
exist  as  laws  only  by  virtue  of  the  law  of  each  particular  country ^ 
and  though  they  are  by  no  means  everywhere  identical,  exhibit 
wherever  they  exist  marked  features  of  similarity.  This  likeness 
is  increased  by  the  fact  that  the  object  aimed  at  by  the  Courts  of 
different  countries,  in  the  adoption  of  rules  as  to  the  extra-territo- 
rial effect  of  law,  is  everywhere  in  substance  one  and  the  same. 
This  aim  is,  in  the  main,  to  secure  the  extra-territorial  effect  of 
rights.  All,  or  nearly  all,  the  rules  as  to  the  choice  of  law,  which 
are  adopted  by  different  civilised  countries,  are  provisions  for 
applying  the  principle  that  rights  duly  acquired  under  the  law  of 
one  country  shall  be  recognised  in  every  country.  Thus,  the  law 
of  England  and  the  law  of  France  seek  in  this  respect  the  same 
object,  viz.,  the  securing  that  the  rights  which  a  man  has  attained 
by  marriage,  by  purchase,  or  otherwise,  e.g.,  in  Italy,  shall  be 
enforceable  and  enjoyable  by  him  in  England  or  France,  and, 
conversely,  that  the  rights  which  he  has  acquired  in  England  may 
be  enforceable  and  enjoyable  by  him  in  Italy.  This  community 
of  the  aim,  pursued  by  the  Courts  and  Legislatures  of  different 
countries,  lies  at  the  very  foundation  of  our  subject.  It  is  of  itself 
almost  enough  to  explain  the  great  similarity  between  the  rules  as 
to  the  choice  of  law  adopted  by  different  countries. 

Fourthly.  The  department  of  law,  whereof  we  have  been  con- 
sidering the  nature,  has  been  called  by  various  names,  none  of 
which  are  free  from  objection.^ 

By  many  American  writers,  and  notably  by  Story,  it  has  been 
designated  as  the  "  conflict  of  laws."  The  apparent  appropriate- 
ness of  the  name  may  be  best  seen  from  an  example  of  the  kind 

'  See  Holland,  Jurisprudence  (10th  ed.),  pp.  406 — 412,  for  an  account  of  the 
various  names  applied  to  rules  foe  determining  the  choice  of  law. 
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■of  case  in  which  a  "  conflict "  is  supposed  to  arise.  H  and  W, 
Portuguese  subjects,  are  first  cousins.  By  the  law  of  Portugal 
they  are  legally  incapable  of  intermarriage.  They  come  to 
England  and  there  marry  each  other  in  accordance  with  the  for- 
malities required  by  the  English  Marriage  Acts.  Our  Courts  ai'e 
called  upon  to  pronounce  upon  the  validity  of  the  marriage.  If 
the  law  of  England  be  the  test  the  marriage  is  valid ;  if  the  law 
of  Portugal  be  the  test  the  marriage  is  invalid.  The  question  at 
issue,  it  may  be  said,  is,  whether  the  law  of  England  or  the  law 
of  Portugal  is  to  prevail  ?  Here  we  have  a  conflict,  and  the  branch 
of  law  which  contains  rules  for  determining  it  may  be  said  to  deal 
with  the  conflict  of  laws,  and  be  for  brevity's  sake  called  by  that 
title. 

The  defect,  however,  of  the  name  is  that  the  supposed  "  con- 
flict "  is  fictitious  and  never  really  takes  place.  If  English 
tribunals  decide  the  matter  in  hand,  with  reference  to  the  law  of 
Portugal,  they  take  this  course  not  because  Portuguese  law 
vanquishes  English  law,  but  because  it  is  a  principle  of  the  law 
of  England  that,  under  certain  cii-cumstances,  marriages  between 
Portuguese  subjects  shall  depend  for  their  validity  on  conformity 
■with  the  law  of  Portugal.  Any  such  expression,  moreover,  as 
"  conflict,"  or  "  collision,"  of  laws  has  the  further  radical  defect 
of  concealing  from  view  the  circumstance  that  the  question  by 
the  law  of  what  country  a  given  transaction  shall  be  governed  is 
often  a  matter  too  plain  to  admit  of  doubt.  No  judge  probably 
«ver  doubted  that  the  validity  of  a  contract  for  the  purchase 
and  sale  of  goods  between  French  subjects  made  at  Paris,  and 
performed,  or  intended  to  be  performed,  in  France,  depends  upon 
the  rules  of  French  law.  The  term  '•  conflict  of  laws  "  has  been 
defended  on  the  ground  of  its  applicability,  not  to  any  collision 
between  the  laws  themselves,  but  to  a  conflict  in  the  mind  of  a 
judge  on  the  question  which  of  two  systems  of  law  should  govern 
a  given  case.  This  suggestion  gives,  however,  a  forced  and  new 
sense  to  a  received  expression.  It  also  amounts  simply  to  a  plea 
that  the  term  "  conflict  of  laws  "  may  be  used  as  an  inaccurate 
equivalent  for  the  far  less  objectionable  phrase  "  choice  of  law." 

Modern  English  authors,  and  notably  Mr.  Westlake,  have  named 
our  subject  Private  International  Law.' 

'  For  by  far  the  best  statement  known  to  me  of  the  view  that  private  international 
law  is  in  reality  one  division  of  international  law,  see  Fillet's  most  interesting 
Principes  de  Droit  International  Priv^,  chaps,  iii.  and  iv.  His  argument  deserven 
careful  study. 
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This  expression  is  handy  and  manageable.  It  brings  into  light 
the  great  and  increasing  harmony  between  the  rules  as  to  the 
application  of  foreign  law  which  prevails  in  all  civilised  countries, 
such  as  England,  France,  and  Italy.  The  tribunals  of  difPerent 
countries,  as  already  pointed  out,  follow  similar  principles  in 
determining  what  is  the  law  applicable  to  a  given  case,  and  aim  at 
the  same  result,  namely,  the  recognition  in  every  civilised  country 
of  rights  acquired  under  the  law  of  any  other  country.  Hence 
an  action  brought  to  enforce  a  right  acquired  under  the  law  of  one 
country  {e.g.,  of  France)  wiR  in  general  be  decided  in  the  same 
manner  in  whatever  country  it  be  maintained,  whether,  that  is  to 
say,  it  be  brought  in  the  Courts  of  England  or  of  Germany.  On 
this  fact  is  based  the  defence  of  the  name  Private  International 
Law.  The  rules,  it  may  further  be  said,  which  the  words  designate 
affect  the  rights  of  individuals  as  against  one  another,  and  therefore 
belong  to  the  sphere  of  "  private,"  not  of  public,  law ;  and  these 
rules,  as  they  constitute  a  body  of  principles  common  to  all  civilised 
countries,  may  be  rightly  termed  "  international." 

The  term,  however,  is  at  bottom  inaccurate.  The  words  private 
international  law  "  should  mean,  in  accordance  with  that  use  of 
"  the  word  '  international '  which,  besides  being  well  established 
"  in  ordinary  language,  is  both  scientifically  convenient  and 
"  etymologically  correct,  'a  private  species  of  the  body  of  rules 
"  which  prevails  between  one  nation  and  another.'  Nothing  of 
"  the  sort  is,  however,  intended ;  and  the  unfortunate  employment 
"  of  the  phrase,  as  indicating  the  principles  which  govern  the 
"  choice  of  the  system  of  private  law  applicable  to  a  given  class  of 
"  facts,  has  led  to  endless  misconception  of  the  true  nature  of  this 
"  department  of  legal  science."^  Nor  does  the  inaccuracy  of  the 
term  end  here.  It  confounds  two  classes  of  rules  which  are 
generically  different  from  each  other.  The  principles  of  inter- 
national law,  properly  so  called,  are  truly  "  international  "  because 
they  prevail  between  or  among  nations ;  but  they  are  not  in  the 
proper  sense  of  the  term  "laws,"  for  they  are  not  commands 
proceeding  from  any  sovereign.  On  the  other  hand,  the  principles 
of  private  international  law  are  "  laws  "  in  the  strictest  sense  of 
that  term,  for  they  are  commands  proceeding  from  the  sovereign 
of  a  given  state,  e.g.,  England  or  Italy,  in  which  they  prevail ;  but 
they  are  not  "  international,"  for  they  are  laws  which  determine 
the  private  rights  of  one  individual  as  against  another,  and  these 

'  Holland,  Jurisprudence  (lOth  ed.),  p.  410. 
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individuals  may,  or  may  not,  belong  to  one  and  the  same  nation. 
Authors,  in  short,  who  Hke  Foelix  divide  international  law  into 
public  international  law  and  private  international  law,  use  the 
words  "international"  and  "law"  in  each  of  these  expressions  in  a 
different  sense.  Such  ambiguity  of  language,  unless  fully  acknow- 
ledged, must  lead,  as  it  has  led,  to  confusion  of  thought.  Nor  is 
much  gained  by  such  an  amendment  of  terminology  as  is  achieved 
by  a  transposition  of  words.  The  expression  "  international  private 
law  "1  is  no  doubt  a  slight  improvement  on  "  private  international 
law,"  as  it  poiuts  out  that  the  rules  which  the  name  denotes  belong 
to  the  domain  of  private  law.  But  the  name,  improve  it  as  you 
will,  has  the  insuperable  fault  of  giving  to  the  adjective  "  inter- 
national" a  meaning  different  from  the  sense  in  which  it  is  generally 
and  correctly  employed. 

Other  names  for  our  subject,  such  as  "  comity,"  the  "  local 
limits  of  law,"  "  intermunicipal  law,"  and  the  like,  have  not 
obtained  sufficient  currency  to  require  elaborate  criticism.  Their 
fault  is  that  either  they  are  too  vague  for  the  designation  of  the 
topic  to  which  they  are  applied,  or  else  they  suggest  notions  which 
are  inaccurate.  Thus  the  term  "  comity,"  as  already  pointed  out, 
is  open  to  the  charge  of  implying  that  a  judge,  when  he  applies 
foreign  law  to  a  particular  case,  does  so  as  a  matter  of  caprice  or 
favour,  whilst  the  term  "  intermunicipal  law "  can  be  accurately 
used  only  by  giving  to  each  half  of  the  word  "  intermunicipal "  a 
sense  which  both  is  unusual  and  also  demands  elaborate  explana- 
tion. A  more  accurate  description  of  our  topic  is  (it  is  submitted) 
"  the  extra-territorial  effect  of  law,"  or  better,  Professor  Holland's 
phrase  "the  extra- ten-itorial  recognition  of  rights."^  But  such 
expressions  are  descriptions,  not  names.  A  writer,  therefore, 
called  upon  to  deal  with  our  topic  will  act  wisely  in  refusing  to  be 
tied  down  to  any  set  form  of  words.  He  will,  when  convenient, 
use  the  admittedly  inaccurate  terms,  conflict  of  laws,  or  private 
international  law.  But  he  will  himself  remember,  and  will 
attempt  to  impress  upon  his  readers,  that  these  names  are  nothing 
more  than  convenient  marks  by  which  to  denote  the  rules  main- 
tained by  the  Courts  of  a  given  country,  as  to  the  selection  of  the 
system  of  law  which  is  to  be  applied  to  the  decision  of  cases  that 
contain,  or  may  contain,  some  foreign  element,  and  also  the  rules 
maintained  by  the  Courts  of  a  given  country,  as  to  the  limits  of 

1  See  Bar,  Das  Internationale  Privat-  und  Strafreoht. 
'  Holland,  Jurisprudence  (lOth  ed.),  p.  4U. 
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the  j  urisdiction  to  be  exercised  by  its  own  Courts  as  a  whole  or  by 
foreign  Courts. 


//.  METHOD    OF  TREATMENT. 

The  subject  of  the  conflict  of  laws  has  been  treated  according  to 
two  different  methods,  which  may,  for  the  sake  of  distinction,  be 
termed  respectively  the  "  theoretical  method  "  and  the  "  positive 
method." 

The  theoretical  method  has  been  adopted  by  a  body  of  Continental 
writers,  among  whom  by  far  the  most  distinguished  is  still  Savigny. 
These  authors  differ  from  each  other  on  many  points  of  importance, 
hut  they  display  two  common  characteristics. 

Starting  from  the  facts  that  the  rules  of  private  international  law 
which  prevail  in  one  country,  as  for  example  in  England,  are  to  a 
great  extent  the  same  as  the  rules  maintained  in  other  countries, 
as  for  example  in  France  or  Grermany,  and  that,  under  the  influence 
of  modern  civilisation,  this  similarity  tends  to  increase,  they  con- 
sider private  international  law  as  constituting  in  some  sense  a 
"  common  law,"  tacitly  adopted  by  all  civilised  nations.  They  of 
course  do  not  deny  that  whatever  force  this  common  law  possesses 
within  England,  or  any  other  country,  is  derived  from  the  authority 
of  the  sovereign  thereof.  Nor  do  they  overlook  the  fact  that  the 
legislation  or  judicial  decisions  of  different  states  deviate  more  or 
less  from  the  principles  of  the  supposed  common  law.  Theii' 
doctrine  is,  that  such  deviations  ought  to  be  avoided,  that  the 
fundamental  principles  of  private  international  law  can  be  ascer- 
tained by  study  and  reflection,  and  that  the  soundness  of  the  rules 
maintained,  say  in  England,  as  to  the  extra-territorial  recognition 
of  rights,  can  be  tested  by  theii'  conformity  to,  or  deviation  from, 
such  general  principles. 

Hence,  the  next  characteristic  of  the  upholders  of  the  theoretical 
method  is  agreement  in  the  view,  that  the  object  of  a  writer  on  the 
conflict  of  laws  is  to  discover  the  principles  of  this  common  law  of 
Europe,  and,  starting  from  some  one  principle,  as,  for  example, 
that  we  must  "  discover  for  every  legal  relation  (case)  that  legal 
territory  to  which,  in  its  proper  nature,  it  belongs  or  is  subject  (in 
which  it  has  its  seat) ;  " '  or  that  "  the  local  law  should  be  always 
applied  by  which  vested  rights  are  kept  intact ;  "  ^  or  that  "  every 

'  Savigny,  Guthrie's  transl.  (2nd  ed.),  p.  133. 
'.  Waohter,  ii.  pp.  1 — 9. 
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legal  relation  must  be  judged  according  to  the  local  law  of  that 
territory  within  which  it  has  come  into  existence"  '  to  show  how  in 
accordance  with  the  fundamental  principle  assumed  by  the  writer 
as  the  basis  of  his  system,  a  consistent  body  of  rules  is,  or  might  be, 
adopted  by  all  nations  for  the  determination  of  the  question  proper 
to  private  international  law.  What  may  be  the  merit  or  demerit 
of  the  fundamental  principles  laid  down  by  Savigny  and  others  is, 
be  it  noted,  not  at  present  in  question.  What  requires  our  attention 
is  the  aim  proposed  to  themselves  by  the  class  of  authors  at  whose 
head  stands  Savigny.  Their  object  is  to  construct  a  logically 
consistent  series  of  rules,  which  either  actually  do  agree  with  the 
rules  as  to  the  choice  of  law  upheld  in  different  states,  or  ought, 
consistently  with  sound  theory,  to  prevail  in  every  state. 

Authors  who  pursue  this  method  pass  almost  imperceptibly  from 
the  question  what  are,  to  the  different  inquiry  what  ought  to  be, 
the  principles  of  private  international  law.  Neither  Savigny,  for 
example,  nor  Bar,  professes  to  give  to  the  readers  of  his  treatise 
a  mere  enumeration  or  explanation  of  the  principles,  in  reference 
to  the  extra-territorial  recognition  of  rights,  which  are  actually 
upheld  by  the  Courts  of  one,  or  of  all,  the  states  of  Europe.  What 
each  author  attempts  to  provide  is  a  statement  of  the  principles 
which  ought,  as  a  matter  of  consistency  and  expediency,  to 
guide  the  judges  of  every  country  when  called  upon  to  deal  with 
a  conflict  of  laws.  In  this  point  of  view  Bar's  criticism  on  Story 
is  full  of  instruction.  "  It  will  often,"  he  writes,  "  be  difficult 
"  for  a  reader  to  say  from  Story's  discussion  of  a  subject  that  the 
"  decision  must,  on  legal  principle,  be  what  he  pronounces  it  to  be 
"  and  none  other — {dass  dber  die  Entscheidung  juristisch  so  und  nicht 
"  anders  ausfallen  miisse,  wird  ihm  oft  aus  Story's  Erorterung  nicht 
"  klar  werden)."^  The  implied  censure  is  just,  if  Story's  aim  was 
to  show  what  ought,  on  general  legal  principles,  to  be  the  rules 
governing  the  conflict  of  laws.  Whether  this  was  his  object  is 
questionable.  But,  be  this  as  it  may,  Bar's  language  gives  us  an 
accurate  conception  of  the  aim  pursued  by  himself  and  other 
writers  of  the  same  school.     They  write  with  a  view  to  show  what 


'  SchafEner,  s.  32.     Compare  Savigny,  Guthrie's  transl.  (2iid  ed.),  pp.  146,  147. 

'^  Bar  (Ist  German  ed.),  s.  19.  Compare  Bar,  Private  International  Law,  QU- 
lespie's  transl.  (2nd  ed.),  p.  47.  The  objects  of  a  writer  such  as  PiUet  are  really 
(1)  to  ascertain  on  what  principles  (if  any)  all  civilised  countries  might  adopt  the 
same  rules  of  private  international  law,  and  (2)  to  show  that  these  principles  have 
to  a  considerable  extent  been  more  or  less  consciously  followed  by  the  Courts  and 
Legislatures  of  different  civilised  countries. 

D.  0 
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ought  of  necessity  to  be  in  any  given  case  tlie  rule  of  private 
international  law. 

The  advantages  of  the  theoretical  mode   of  treatment,  when 

employed  by  a  man  of  genius,  such  as  Savigny,  are  in  danger  of 

being  underrated  by  English  lawyers,  to  whose  whole  conception 

of  law  it  is  at  bottom  opposed.     It  is  therefore  a  duty  to  bring 

these  merits  into   prominence.      The  two   great  merits  of   the 

method  are,  first,  that  it  keeps  before  the  minds  of  students  the 

agreement  between    the    different    countries   of    Europe    as    to 

the  principles  to  be  adopted  for  the  choice  of  law,  and  next,  that 

it  directs  notice  to  the  consideration  which  English  lawyers  are 

apt  to  forget ;  that  the  choice  of  one  system  of  law  rather  than  of 

another  for  the  decision  of  a  particular  case  is  dictated  by  reasons 

of  logic,  of  convenience,  or  of  justice,  and  is  not  a  matter  in  any 

way  of  mere  fancy  or  precedent.     Whether,  for  example,  the  legal 

effect  of  a  given  transaction  ought  to  be  tested  by  the  lex  actus, 

the  lex  domicilii,  or  the  lex  fori,  is  a  matter  admitting  of  discussion, 

and  which  ought  to  be  discussed  on  intelligible  grounds  of  principle. 

The   defects   of  the   a  priori  method   are  unlikely  to  escape 

Englishmen.     It  is  not  indeed,  be  it  observed,  fairly  open  to  the 

objection  which  often  suggests  itself  to  English  critics,  that  it 

takes  no  account  of  laws  as  they  actually  exist.     The  method  is 

perfectly  consistent  with  careful  investigation  into  the  rules  as 

to  the  conflict  of  laws  which  in  fact  prevail  in  given  countries, 

e.g.,  France  or  the  United  States,  since  the  actual  practice  of  the 

Courts  tests  the  coiTeetness  of  theoretical  speculation. 

The  true  charge  against  the  theoretical  method  is  that  it  leads 
the  writers  who  adopt  it  to  treat  as  being  law  what  they  think 
ought  to  be  law,  and  to  lay  down  for  the  guidance  of  the  Courts 
of  every  country  rules  which  are  not  recognised  as  law  in  any 
country  whatever.  "  The  jurists  of  Continental  Europe,"  writes 
Story,  "  have,  with  uncommon  skill  and  acuteness,  endeavoured  to 
"  collect  principles  which  ought  to  regulate  this  subject  among  all 
"  nations.  But  it  is  very  questionable  whether  their  success  has 
"  been  at  all  proportionate  to  their  labour ;  and  whether  their 
"  principles,  if  universally  adopted,  would  be  found  either  con- 
"  venient  or  desirable,  or  even  just,  under  all  circumstances."  ^  This 
remark  exactly  hits  the  weak  point  of  a  method  which  rests  on  the 
assumption,  common  to  most  German  jurists,  but  hardly  to  be 
admitted   by   an  English  lawyer,  that  there  exist   certain  self- 

'  Story,  Conflict  of  Laws,  p.  26. 
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evident  principles  of  right  whence  can  be  deduced  a  system  of 
legal  rules,  the  rightness  of  which  will  necessarily  approve  itself 
to  all  competent  judges. 

The  positive  method  is  followed  hy  a  whole  body  of  authors, 
among  whom  Story  is  the  most  celebrated. 

These  writers,  though  they  do  not  always  quite  consistently 
adhere  to  their  own  method,  treat  the  rules  of  private  international 
law  in  the  main  as. part  of  the  municipal  law  of  any  given  country, 
e.g.,  England  or  Italy,  where  they  are  enforced. 

This  school  starts  from  the  fact  that  the  rules  for  determining 
the  conflict  of  laws  are  themselves  "  laws  "  in  the  strict  sense  of 
that  term,  and  that  they  derive  their  authority  from  the  support 
of  the  sovereign  in  whose  territory  they  are  enforced.  Story, 
therefore,  and  Foelix  do  not  practically  concern  themselves  with 
any  common  law  of  Europe,  but  make  it  the  object  of  their 
labours  to  ascertain  what  is  the  law  of  a  given  country  with 
regard  to  the  extra-territorial  operation  of  rights.  A  writer  of 
this  class  may  with  perfect  consistency  either  limit  his  inquiries  to 
the  law  of  one  country  only,  as  for  instance  of  England,  or  may 
extend  his  investigations  to  the  ascertainment  of  the  laws  (with 
reference  of  course  to  his  special  topic)  of  Italy,  of  France,  or  of 
all  the  countries  making  up  the  civilised  world.  This,  it  may  be 
added,  is  the  course  actually  adopted  by  Fcelix,  who,  though 
writing  with  primary  reference  to  the  law  of  France,  also  states 
briefly  the  rules,  with  regard  to  the  extra-territorial  recognition 
of  rights,  to  be  found  in  the  law  of  other  countries,  such  as 
England  or  Germany.  But  whatever  be  the  limits  imposed  on  the 
scope  of  their  inquiries  by  writers  who  follow  the  positive  method, 
the  object  of  their  labours  is  always  in  character  the  same.  Their 
aim  is  to  ascertain  what  are  the  rules  contained  in  the  law  of  a 
given  country  with  regard  to  a  special  topic,  namely,  the  extra- 
territorial recognition  of  rights.  Hence  it  follows  that  these 
authors  ought  not,  in  so  far  as  they  act  consistently  with  their 
own  method,  to  attempt  the  deduction  of  the  rules  of  private 
international  law  from  certain  general  and  abstract  principles,  for 
their  aim  is  to  discover  not  what  ought  to  be,  but  what  is  the 
law.  Thus  the  rule  of  the  law  of  England,  that  status  depends  in 
the  main  on  the  law  of  a  person's  domicil,  and  the  different  rule 
laid  down  by  the  Italian  Code,  that  status  depends  on  the  law  of 
a  person's  state  or  nation,  are  not  only  different  from,  but  in 
many  cases  opposed  to,  each  other.  Both,  therefore,  of  the  rules 
■cannot,  it  is  presumed,  be  necessary  deductions  from  the  same 
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general  principle.  Nor  can  both  be  articles  of  any  common  law 
of  Europe.  But  to  writers  who  follow  the  positive  method,  each 
rule  is  equally  a  part  of  private  international  law.  They  are  both 
rules  as  to  the  choice  of  law :  the  one  belongs  to  the  municipal 
law  of  England,  the  other  to  the  municipal  law  of  Italy. 

The  merit  of  this  mode  of  treatment  is  that  it  constantly 
impresses  upon  the  minds  both  of  writers  and  of  readers,  the  truth 
of  the  all-important  doctrine  that  no  maxim  is  a  law  unless  it  be 
part  of  the  municipal  law  of  some  given  country,  and  that  the 
proper  means  for  ascertaining  what  is  the  law,  say  of  England  or 
France,  with  respect  to  the  so-called  "  conflict  of  laws  "  is  to  study 
the  statutory  enactments  and  the  judicial  decisions  which  embody 
the  law  of  England  or  France.  The  soundness  of  this  method  is 
shown  by  the  consideration  that  writers  of  eminence  pursue  it  in 
practice,  even  where  they  do  not  accept  it  in  theory.  Savigny 
and  Bar  have  throughout  their  works  chiefly  in  view  the  laws  of 
Germany,  or  at  any  rate  of  those  states  whose  jurisprudence  has 
been  influenced  by  Roman  law.  Westlake  and  Phillimore  almost 
avowedly  base  their  speculative  conclusions  on  English  or  American 
judgments.  References  to  the  common  law  of  Europe  are,  even 
by  authors  who  regard  it  as  in  some  sense  the  source  of  private 
international  law,  introduced  mainly  when,  for  want  of  judicial 
decisions  or  of  statutory  enactments,  it  is  necessary  to  consider  how 
a  case  ought  to  be  decided  which  has  not  in  fact  occupied  the 
Courts.  Under  such  circumstances,  which  are  not  of  rare  occur- 
rence, a  writer  is  compelled  to  consider  the  question  what  in 
conformity  with  certain  admitted  principles  ought  to  be  the  law 
applicable  to  a  supposed  case.. 

Here  we  touch  on  the  weak  side  of  the  positive  method. 

It  keeps  in  the  background  the  extent  to  which  civilised  nations 
do  in  reality  recognise  certain  common  principles  as  properly 
governing  the  extra-territorial  recognition  of  rights.  It  conceals 
further  the  fact  that  the  number  of  well-established  rules  with 
regard  to  the  choice  of  law  to  be  found  in  the  law  of  England,  or 
of  any  other  country,  is  small,  and  that,  whenever  a  case  arises 
falling  under  no  rule  prescribed  by  statute  or  by  judicial  precedent,, 
judges  must  legislate,  and  do  in  fact  legislate,  with  an  eye  to. 
principles  which,  being  adopted  in  other  countries,  may,  by  an 
allowable  fiction,  be  styled  the  common  law  of  Europe. 

StUl,  the  positive  method  is,  whatever  its  defects,  the  mode  of' 
treating  the  rules  of  private  international  law  which  ought  to  b& 
adopted  by  any  one  who  endeavours  to  deal  with  them  as  a  branoL 
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of  the  law  of  England.  Consistent  adherence  to  this  method, 
whilst  it  precludes  the  writer  from  the  examination  of  several 
curious  and  interesting  topics,  such  as  the  historical  problems 
connected  with  the  growth  of  private  international  law,  relieves 
Mm  from  the  necessity  of  justifying  the  maintenance  of  one  rule 
rather  than  another  as  soon  as  it  is  ascertained  to  be  part  of  the 
law  of  England.  An  expositor  or  commentator  is  not  required  to 
be  an  apologist.  The  systematic  attempt,  however,  to  state  what 
the  law  is,  is  in  no  way  inconsistent  with  an  explanation  of  the 
grounds  on  wMch  a  rule  rests.  The  part  of  the  law  of  England 
which  regulates  the  extra-territorial  recognition  of  rights  is  no  mere 
mass  of  incoherent  maxims ;  it  is  rather  a  system  of  rules,  all  of 
which  have  a  relation  to  each  other.  In  the  ascertainment  of  these 
rules,  there  will  moreover  be  found,  as  I  have  already  intimated, 
opportunities  for  the  legitimate  application  of  the  theoretical 
method.  Whenever,  as  often  happens,  neither  the  Statute  Book 
nor  the  Reports  contain  any  authoritative  direction  for  the  decision 
of  a  particular  case,  or  rather  of  a  particular  class  of  cases,  an 
intelligent  inquirer  must  recur  to  the  judgments  of  foreign  Courts, 
and  especially  of  American  tribunals,  and  to  the  doctrines  of 
authors  such  as  Story  or  Savigny,  whose  opinions  have,  in  fact, 
moulded  the  decisions  of  English  judges.  Such  reference  is 
justified,  not  by  the  fictitious  authority  of  any  common  law  of 
Europe,  but  by  the  consideration  that  English  judges,  when  acting 
in  a  legislative  capacity,  rightly  give  weight  to  the  opinion  of 
eminent  jurists,  and  are  influenced  by  the  wish  to  make  the 
practice  of  our  Courts  correspond,  in  a  matter  which  concerns  all 
civilised  states,  with  the  practice  upheld  by  foreign  tribunals. 

The  adoption  of  the  positive  method  fixes  the  path  to  be  followed 
by  an  author  whose  business  it  is  to  determine  the  principles  of 
English  law  with  regard  to  the  extra-territorial  recognition  of 
rights.  He  should  pursue,  as  far  as  possible,  the  course  adopted 
by  English  judges  when  it  is  their  duty  to  decide  any  question 
which  may  raise  a,  so-called,  conflict  of  laws. 

They  first  consider  whether  the  case  falls  within  the  terms  of 
any  Act  of  Parliament.  If  it  does,  there  is  no  further  room  for 
discussion. 

Thus,  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  o.  23), 
validates  marriages  between  parties,  one  of  whom  is  a  British 
subject,  when  celebrated  abroad  before  a  British  Consul  in  the 
manner  prescribed  by  that  Act,  and  the  Wills  Act,  1861  (24  &  25 
Vict.  c.  114),  determines  the  circumstances  under  which  a  will  of 
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personalty  is  valid  if  executed  in  foreign  parts  by  a  British  subject. 
Cases  which  fall  within  either  of  these  statutes  are,  therefore, 
decided  by  our  Courts  solely  and  simply  by  reference  to  these 
statutes.  The  possibility  or  certainty  that  French  tribunals  might 
deny  validity  to  a  marriage  celebrated  in  France  in  accordance 
with  the  Foreign  Marriage  Act,  1892,  or  that  a  French  or  other 
foreign  Court  might  treat  as  void  a  will  which  nevertheless  satisfied 
the  requirements  of  24  &  25  Yict.  c.  114,  is,  as  far  as  our  Courts 
are  concerned,  an  irrelevant  consideration.  Nor  would  they  pay 
any  attention  to  the  unanimous  opinion  of  jurists  that  the  Foreign 
Marriage  Act,  1892,  or  the  Wills  Act,  1861,  violated  the  principles 
of  the  common  law  of  Europe. 

If  a  given  case  does  not  fall  within  the  terms  of  an  Act  of 
Parliament,  the  next  inquiry  for  a  judge  is  whether  it  is  covered 
by  any  principle  to  which  precedent  has  given  the  authority  of 
law.  Show  the  existence  of  such  a  principle,  and  discussion  is 
again  closed. 

It  is  now,  for  example,  settled  by  a  series  of  decisions  that  the 
question  whether  an  action  on  a  contract  is  barred  by  a  statute  of 
limitation  must,  in  an  English  Court,  be  determined  whoUy  by 
reference  to  the  lex  fori,  i.e.,  the  ordinary  or  territorial  law  of 
England.  When,  therefore,  the  question  is  discussed  whether  the 
remedy  on  a  foreign  contract  is  barred  by  lapse  of  time,  our  Courts 
look  wholly  to  the  provisions  of  English  statutes  of  limitations. 
On  the  matter  referred  to,  the  authority  of  text-writers  and 
jurists  is  opposed  to  the  rule  established  by  English  decisions. 
But  the  rule  is  now  firmly  established.  It  is  part  of  the  law  of 
England,  and  no  argument  from  the  authority  of  Savigny,  or  of 
other  eminent  jurists,  would  induce  an  English  judge  to  violate  a 
rule  which,  were  the  matter  res  integra,  our  Courts  might  hesitate 
to  adopt. 

If,  lastly,  it  happen  that  a  case  fall  neither  within  the  terms 
of  any  Act  of  Parliament,  nor  under  any  principle  established 
by  authority,  English  judges  (who,  under  these  circumstances, 
in  effect  legislate)  look  for  guidance  to  foreign  decisions,  to 
the  opinions  of  jurists,  or  to  arguments  drawn  from  general 
principles. 

Thus,  some  years  ago,^  the  question  arose  whether  a  man  born 
illegitimate,  but  legitimated  in  Holland  by  the  subsequent  inter- 


'  In  re  Goodman's  Trusts  (1880),  14  Ch.  D.  619  ;   (1881),  17  Ch.  D.  (0.  A.)  266. 
Conf.  Duncan  v.  Lawson  (1889),  41  Ch.  D.  394. 
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maiTiage  of  his  parents,  could,  under  the  Statute  of  Distributions, 
succeed  to  the  personal  property  of  an  uncle  dying  domiciled  in 
England.  The  Court  of  Appeal  held  in  effect  that  the  case  was 
not  concluded  by  the  terms  of  the  statute,  nor  by  precedent,  and, 
falKng  back  on  general  grounds  of  principle,  determined  that  the 
legitimacy  of  the  claimant  depended  on  the  law  of  his  domicil 
(Holland)  at  the  time  of  his  birth,  and  that  therefore  he  was,  in 
England,  a  "  legitimate "  child,  and  entitled  to  succeed  to  the 
goods  of  his  uncle. 

The  matter  may  thus  be  summed  up  :  The  sources  from  which 
to  ascertain  the  law  of  England  with  regard  to  the  extra-territorial 
recognition  of  rights,  or,  in  other  words,  with  regard  to  the  rules 
of  private  international  law,  are,  first.  Acts  of  Parliament ;  secondly, 
authoritative  decisions  or  precedents ;  thirdly,  where  recourse  can 
be  had  neither  to  statutory  enactments  nor  to  reported  decisions, 
then  such  general  principles  as  may  be  elicited  from  the  judgments 
of  foreign  Courts,  the  opinions  of  distinguished  jurists,  and  rules 
prevalent  in  other  countries. 

These  are  the  sources  to  which  the  judges  refer  when  called 
upon  to  ascertain  or  fix  the  law.  The  only  sound  method  for  an 
English  lawyer  who  attempts  to  write  on  private  international  law 
as  part  of  the  law  of  England  is  to  follow  judicial  example  and 
look  exclusively  to  the  sources  of  information  recognised  by  the 
Courts.  This,  at  any  rate,  is  the  method  pursued  throughout  the 
present  treatise. 


///.    GENERAL    PRINCIPLES. 
Jurisdiction  and  Choice  of  Law. 

General  Principle  No.  I. — Any  right ^  which  has 
been  duly  acquired  under  the  law  of  any  civilised 
country  is  recognised  and,  in  general,  enforced  by 
English  Courts,  and  no  right  which  has  not  been  duly 


1  Semble,  this  does  not  include  a  right  depending  solely  on  the  rules  of  inter- 
national law.  "  It  is  a  well-established  principle  of  law  that  the  transactions  of 
"  independent  States  between  each  other  are  gOTemed  by  other  laws  than  those  which 
"  municipal  Courts  administer."  Cook  v.  Sprigg,  [1899]  A.  C.  572,  578,  judgment 
of  Privy  Council;  but  see  16  L.  Q.  R.  1,  and  Salamcm  v.  Secretary  of  Stats  for 
India,  [1906]  1  K.  B.  fC.  A.l  613. 


24  INTRODUCTION. 

acquired   is   enforced    or,    in    general,    recognised^   by 
English  Courts. 

This  proposition  is  the  enunciation  of  a  maxim  or  the  statement 
of  a  fact — for  it  may  be  considered  in  either  light — which  lies  at 
the  foundation  of  the  rules  for  determining  the  extra-territorial 
oj)eration  of  law.  Their  object  and  result  is  to  render  effective  in 
one  country,  e.g.,  England,  rights  acquired  in  every  other  civilised 
country,  eg.,  France  or  Italy.  A,  a  Frenchman,  marries  a 
Frenchwoman  at  Paris,  and  has  children  by  her.  He  originally 
acquires  under  the  law  of  France,  but  in  virtue  of  the  principle  we 
are  considering,  possesses  also  in  England,  the  status  and  the 
position  of  a  husband  and  of  a  father.  If  again,  by  sale,  gift, 
descent,  or  otherwise,  he  becomes  in  France  the  owner  of  goods 
which  he  then  brings  to  England,  his  rights  of  ownership  obtain 
acknowledgment  here,  and  he  can  in  an  English  Court  sue  any 
wrongdoer  who  takes  his  property  away  from  him.  If  further,  A 
is  assaulted  by  a  Grerman  in  Paris,  and,  under  French  law,  has  a 
claim  to  damages  for  the  assault,  he  can,  if  he  finds  the  aggressor 
in  England,  in  general  bring  an  action  for  the  tort^  in  our  Courts ; 
and  if  A,  instead  of  suing  in  England  for  the  wrong,  has  obtaiaed 
in  a  French  Court  a  judgment^  against  the  wrongdoer,  he  can, 
speaking  generally,  enforce  his  claim  to  be  paid  the  money  due 
under  the  judgment  against  the  debtor  in  England.  If,  lastly,  A 
and  X  have  entered  into  a  contract  in  France,  and  X  breaks  it, 
A  can,  if  he  finds  X  in  England,  bring  an  action  against  him  for 
the  breach  of  contract,  and  for  the  damage  resulting  to  A  there- 
from ;  "  where,"  in  short,  "  rights  are  acquired  under  the  laws  of 
"  foreign  states,  the  law  of  this  country  recognises  and  gives  effect 
"  to  those  rights,  unless  it  is  contrary  to  the  law  and  policy  of  this 
"  country  to  do  so,"*  i.e.,  unless  the  case  falls  within  General 
Principle  No.  11.^ 

To  illustrate  further,  or  perhaps  to  illustrate  at  all,  the  applica- 
tion of  a  principle  which  is  universally  recognised  may  seem  to 
lawyers  superfluous.     "  I  confess,"  says  Lord  Halsbury,^  "  I  have 

'  This  principle  must,  of  course,  be  understood  as  limited  by  the  exceptions  or 
limitations  contained  in  Principle  No.  II. 

^  See  chap,  xxviii.,  ^o.si. 

■*  See  chap,  xvii.,  post. 

^  Hooper  v.  Gvmm  (1867),  L.  E,.  2  Ch.  282,  289,  judgment  of  Turner,  L.  J. 

'  See  p.  33,  post. 

"  In  re  Missouri  Steamship  Co.  (1889),  42  Cb.  D.  (0.  A.)  321,  at  p.  335,  per  Lord 
Halsbury,  L.  C. 
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"  been  somewhat  STirprised  at  the  lengthy  elaboration  of  principles 
"  which  I  should  have  thought  by  this  time  had  been  so  far  accepted 
"  as  part  of  the  English  law  that  it  was  not  necessary  to  enter  into 
"  so  elaborate  a  consideration  of  them.  That  one  country  will, 
"  under  some  circumstances,  enforce  contracts  made  in  another,  is  a 
"  proposition  I  should  have  thought  not  requiring  authority ; "  and 
the  Chancellor's  dictum  applies,  in  principle,  not  onty  to  the 
enforcement  of  a  contract  made  abroad,  but  also  to  the  enforcement 
of  any  right  acquired  in  a  foreign  country.  To  laymen,  on  the 
other  hand,  no  amount  of  examples,  which  could  conveniently  be 
given,  would  convey  an  adequate  conception  of  the  frequency  with 
which  English  Courts,  as  a  matter  of  course  and  of  every-day 
practice,  acknowledge  the  existence  of,  and  enforce,  rights  acquired 
whether  by  foreigners  or  Englishmen,  under  the  laws  of  foreign 
countries.  The  recognition  of  rights  acquired  under  foreign  laws 
is  a  leading  principle  of  modem  civilisation ;  it  has,  however, 
received  its  full  development  only  within  comparatively  recent 
times.  For  the  whole  branch  of  law  with  which  we  are  concerned 
has,  in  England  at  least,  come  into  existence  within  little  more 
than  a  century.  Hence  the  principle  of  the  general  recognition  of 
acquired  rights  will  not  be  found  laid  down  in  any  of  our  older 
legal  treatises,  and  it  is  now  far  more  often  tacitly  assumed  than 
expressly  acknowledged  as  the  foundation  of  judicial  decisions. 
It  is  therefore  a  principle  which  requires  very  careful  study,  and 
there  is  little  exaggeration  in  the  assertion  that,  for  the  proper 
understanding  of  any  sound  theory  as  to  the  conflict  of  laws,  every 
word  of  the  proposition  embodying  the  principle  of  the  extra- 
territorial recognition  of  rights  deserves  attention. 

(1)  Right. — English  judges,  and  the  same  thing  holds  good  of, 
for  instance,  French  or  German  judges,  never  in  strictness  enforce 
the  law  of  any  country  but  their  own.  Upon  the  occasions  on 
which  they  are  popularly  said  to  enforce  a  foreign  law,  what  they 
do,  in  reality,  is,  as  already  pointed  out,^  to  enforce  not  a  foreign 
law,  but  a  right  acquired  under  the  law  of  a  foreign  country.  This 
distinction  may  appear  at  first  sight  a  useless  subtlety,  but  due 
attention  to  it  removes  difficulties  which  have  perplexed  both  text- 
writers  and  Courts.  At  least  half  of  the  perplexities  which  have 
obscured  the  treatment  by  jurists  of  the  law  as  to  the  enforcement 
of  foreign  judgments  arise  from  the  failure  to  appreciate  this  dis- 
tinction.    Thus  it  has  been  thought  an  anomaly  that  the  Courts 

'  See  p.  1 1 ,  ante. 
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of  one  country,  e.g.,  England,  should  enforce  the  judgments  given 
by  the  Courts  of  another  country,  e.g.,  Italy,  or,  in  other  words, 
that  tribunals  acting  under  the  authority  of  the  King  of  Eng- 
land should  enforce  the  commands  of  the  King  of  Italy.  What 
has  not  been  noticed  is  that  when  A  brings  in  England  an  action 
against  X  on  an  Italian  judgment,  our  Courts  are  called  upon  to 
enforce  not  the  judgment  of  the  Italian  Court,  i.e.,  the  command 
of  the  King  of  Italy,  but  the  right  acquired  by  A  under  an 
Italian  judgment  to  the  payment  of  a  debt  by  X.  The  enforce- 
ment of  such  a  claim  is  neither  more  nor  less  anomalous  than  the 
enforcement  by  English  tribunals  of  any  other  right  arising  under 
the  law  of  a  foreign  country.  For  whether  A  claims  from  X  the 
payment  of  a  debt  due  under  a  contract,  made  and  broken  in 
Italy,  or  whether  he  claims  the  payment  of  money  found  by  an 
Italian  Court  to  be  due  from  X  to  ^  for  such  breach  of  contract, 
he  in  either  case  demands  in  reality  that  an  English  Court  should 
give  effect  to  a  right  acquired  by  A  under  Italian  law.  Once 
admit  the  principle  that  English  Courts  in  general  recognise  and 
enforce  rights  acquired  under  the  law  of  a  foreign  country,  and  it 
becomes  apparent  that  there  is  nothing  anomalous  or  exceptional 
in  their  enforcement  of  a  right,  e.g.,  to  the  payment  of  20/., 
acquired  under  a  foreign  judgment.  The  real  point,  we  may 
observe  in  passing,  which  does  require  explanation  is,  not  the 
recognition  of  rights  acquired  under  a  foreign  judgment,  but  the 
fact  that,  even  in  the  absence  of  fraud  and  the  like,  English 
Courts,  in  common  with  the  tribunals  of  other  countries,  hold 
that  rights  may  be  acquired  under  some  foreign  judgments  without 
having  any  claim  to  recognition.  It  is,  in  short,  not  the  habitual 
recognition,  but  the  occasional  non-recognition,  of  rights  acquired 
under  foreign  judgments  which  is,  apparently  at  least,  anomalous, 
and  therefore  needs  explanation.^ 

(2)  Acquired. — The  object  for  which  Courts  exist  is  to  give 
redress  for  the  infringement  of  rights.  No  Court  intends  to  confer 
upon  a  plaintiff  new  rights,  except  in  so  far  as  new  rights  may 
be  necessary  to  compensate  for,  or  possibly  to  guard  against,  the 
infringement  of  an  existing  right.  The  basis  of  a  plaintiff's  claim 
is  that,  at  the  moment  of  his  coming  into  Court,  he  possesses  some 
right,  e.g.,  a  right  to  the  payment  of  20/.,  which  has  been  violated; 
the  bringing  of  an  action  implies,  in  short,  the  existence  of  a  right 
of  action.     When,  therefore,  A  applies  to  an  English  Court  to 

•  As  to  this,  see  pp.  29 — 31,  post. 
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enforce  a  right  acquired  in  France,  he  must  in  general  show  that, 
at  the  moment  of  bringing  his  action,  he  possesses  a  right  which  is 
actuallj  acquired  under  French  law,  and  which  he  could  enforce 
against  the  defendant  if  he  sued  the  defendant  in  a  French  Court. 
A  complains,  for  example,  of  the  non-payment  of  a  debt  contracted 
by  X  in  Paris,  or  seeks  damages  for  an  assault  committed  on  him 
by  X  in  Paris.  To  bring  himself  within  the  principle  we  are 
consideriug,  he  must  show  that  his  right  to  payment  or  to  damages 
is  actually  acquired.  He  must  show  that  the  debt  is  due  under 
French  law,  or  that  the  assault  is  an  offence  punishable  by  French 
tribunals.  English  law  does  not,  speaking  generally,  apply  to 
transactions  occurring  out  of  England;  hence  the  foundation  of 
^'s  claim  is  that  he  wishes  to  enforce  rights  actually  obtained  in 
France,  and  he  will,  as  a  rule,  fail  to  make  out  his  case  unless  he 
can  show  that  the  grievance  of  which  he  complains  is  recognised  as 
such  by  French  law,  or,  in  other  words,  unless  he  can  show  a  right 
to  redress  recognised  by  the  law  of  France.^ 

Whether  such  a  right  actually  exists,  i.e.,  whether  A  has  an 
"  acquired  right,"  is  a  matter  of  fact  depending  upon  the  law  of 
France  and  upon  the  circumstances  of  the  case. 

(3)  Dull/. — The  word  "  duly "  is  emphatic.  It  fixes  in  effect 
the  limit  to  the  application  of  Greneral  Principle  No.  I.  This 
principle  is  not  that  all  rights  in  fact  acquired  under  the  law  of 
any  civilised  country  are  generally  enforceable  in  England,  but 
only  that  rights  which  have  been,  in  the  opinion  of  English  Courts, 
properly  and  rightly  acquired,  are  generally  enforceable  here. 
The  use  of  the  word  "  duly  "  in  General  Principle  No.  I.,  in  short, 
intimates  that  the  mere  possession  of  a  right  by  A  under  the  law 
of  a  foreign  country,  e.g.,  of  Italy,  is  not  of  itself  the  foundation 
for  its  enforcement,  or  even  of  its  recognition,  by  English  tribunals. 
The  foundation  is  its  due  acquisition  under  the  law  of  Italy.  Thus 
our  Principle  implies  that  an  English  Court  will  not  give  effect  to 
^'s  undoubted  right  acquired  under  Italian  law,  e.g.,  to  be  paid 
201.  by  X,  unless  the  right  be  one  which  in  the  opinion  of  English 
judges  ought  to  have  been  acquired  by  A,  i.e.,  unless  it  has  been 
duly  acquired. 

What,  then,  is  the  test  of  due  acquisition  ?    The  simplest  answer 

^  This  is  quite  consistent  with  the  rule  that  the  remedy  for  a  right  acquired  under 
French  law  may,  e.g.,  under  a  statute  of  limitation,  be  lost  in  France  and  exist  in 
England,  or  vice  versa.  Questions  as  to  procedure  do  not  really  depend  upon  the 
rights  of  the  parties.  No  person  has  a  vested  interest  in  the  course  of  procedure. 
See  Wilberforce,  Statute  Law,  p.  166. 
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is  that  rights  actually  acquired  under  Italian  or  any  other  foreign 
law  are  presumably,  and  until  the  contrary  he  shown,  to  be  con- 
sidered duly  acquired ;  but  that  want  of  due  acquisition  may  arise 
either  from  the  conduct  of  the  sovereign  by  whom  the  right  is 
conferred,  or,  though  this  is  a  rare  case,  from  the  conduct  of  the 
person,  A,  by  whom  the  right  is  acquired. 

A,  for  example,  has  under  Italian  law  acquired  the  rights  of  a 
husband  with  regard  to  M,  or  has  acquired  the  right  to  be  paid 
20^.  by  X.  The  existence  of  these  rights  on  ^'s  part  in  Italy  is 
indisputable,  and  this  for  the  best  of  all  reasons,  namely,  that  if  A 
is  in  Italy  the  Courts  will  in  fact  recognise  and  enforce  his  rights 
and  liabilities  as  M's  husband,  and  if  X  also  is  in  Italy  and  in 
possession  of  property,  will  enable  A  to  obtain  payment  of  the 
20/.  due  from  X.  What,  then,  are  the  circumstances  either  in 
the  conduct  of  the  Italian  sovereign,  or  in  the  conduct  of  A  him- 
self, which  will  lead  English  Courts  to  treat  the  rights  un- 
doubtedly acquired  by  A  as  defective  in  due  acquisition  ? 

First,  as  to  the  conduct  of  the  Italian  sovereign. 

The  right  conferred  by  the  Italian  sovereign  and  acquired  by  A 
may  lack  due  acquisition  because  the  right  is  one  which,  in  the 
opinion  of  the  English  Courts,  the  King  of  Italy,  acting  either  as 
legislator  or  as  judge,  has  conferred  without  possessing  proper 
authority  to  confer  it.  The  Italian  sovereign  has  in  the  supposed 
case  acted,  in  the  opinion  of  English  Courts,  ultra  vires.  The 
expression  ultra  vires  is  strictly  accurate.  A  sovereign's  authority, 
in  the  eyes  of  other  sovereigns  and  the  Courts  that  represent  them, 
is,  speaking  very  generally,  coincident  with,  and  limited  by,  his 
power.  It  is  territorial.^  He  may  legislate  for,  and  give  judg- 
ments affecting,  things  and  persons  within  his  territory.  He  has 
no  authority  to  legislate  for,  or  adjudicate  upon,  things  or  persons 
(unless  they  are  his  subjects)  not  within  his  territory. 

The  Italian,  or  any  other,  sovereign  may  exceed  his  acknow- 
ledged legislative  authority. 

This  kind  of  excess  is  rare.  The  laws  of  a  country  apply  in 
general  solely  to  transactions  taking  place  within  its  borders,  or,  if 
they  have  extra-territorial  operation,  usually  affect  only  a  sove- 
reign's own  subjects.  But  a  sovereign's  authority  to  legislate  for 
his  own  territory,  and  (with  certain  qualifications)  for  his  own 
subjects,  is  undisputed.     Still,  cases   of  legislative  action  which 


1  Ex  parte  Slain  (1879),   12  Ch.  D.  522 ;  In  re  Fearson,  [1892]  2  Q.  B.  (C.  A.) 
263.     See  General  Principle  No.  III.,  p.  40,  post. 
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may  be  considered  ultra  vires  cau  te  found.  Thus  English  Courts 
do  not  acknowledge  rights  which  ultimately  depend  upon  the 
claim  of  the  French  sovereign  power  to  determine  in  accordance 
with  French  law  the  formal  validity  of  a  marriage  entered  into  by 
a  French  citizen  in  England.^  French  tribunals  do  not,  as  far  as 
French  subjects  are  concerned,  admit  the  validity  of  marriages 
celebrated  in  France  under  the  Foreign  Marriage  Act,  1892  ;  and 
there  is  no  reason  to  doubt  that  English  Courts  would  be  very 
slow  to  admit  the  validity  in  England  of  foreign  legislation  resem- 
bling the  Foreign  Marriage  Act,  1892,  or  of  a  foreign  law  framed 
on  the  lines  of  the  Royal  Marriage  Act,  12  Geo.  III.  c.  11,  at  any 
rate,  if  the  parties  affected  by  it  were  domiciled  in  England. 

The  Italian  sovereign,  again,  or  any  other,  may  exceed  his 
acknowledged  judicial  authority. 

This  kind  of  excess  is  common.  Few  things  are  more  disput- 
able than  the  limits  within  which  the  Courts  of  a  country  have 
a  right  to  exercise  jurisdiction.  The  plain  truth  is — and  this 
holds  good  of  England  no  less  than  of  other  states — that  every 
country  claims  for  its  own  Courts  wider  extra-territorial  authority 
than  it  willingly  concedes  to  foreign  tribunals.^  Hence  it  con- 
stantly happens  that  rights  acquired  under  foreign  judgments  are 
refused  enforcement  on  the  ground  that  they  are  not  "duly" 
acquired. 

X,  a  Swiss  subject,  enters  into  an  agreement  with  A,  a  French 
citizen  resident  in  France.  X,  at  the  time  when  the  contract  is 
made,  is  staying  at  Paris  for  a  week's  visit.  He  generally  lives  in 
England  ;  his  domicil  is  Swiss.  A  sues  X  before  a  French  Court 
for  hreach  of  contract.  X  receives  no  notice  of  the  action,  and  is 
absent  during  its  continuance.  A  recovers  judgment  against  X 
for,  say,  1,000/.  He  brings  an  action  on  the  judgment  in  England; 
he  fails  in  his  action.     The  ground  of  the  failure  is,  that  the 


1  Simonin  v.  Mallac  (1860),  2  Sw.  &  Tr.  67. 

2  Sohibsbyx.  Westmhoh  (1870),  L.  K.  6  Q.  B.  155.  "We  admit,  with  perfect 
"  candour,  that  in  the  supposed  case  of  a  judgment,  obtained  in  this  country  against 
' '  a  foreigner  under  the  provisions  of  the  Common  Law  Procedure  Act,  being  sued  ou 
"  in  a  Court  of  the  United  States,  the  question  for  the  Court  of  the  United  States 
' '  would  be,  Can  the  Island  of  Great  Britain  pass  a  law  to  bind  the  whole  world  ? 
"  We  think  in  each  case  the  answer  should  be.  No,  but  every  country  can  pass  laws 
"  to  bind  a  great  many  persons."  Ibid.,  p.  160,  per  curiam.  Schibsby  v.  Westenhoh 
aflEords  an  example  of  legislative  and  judicial  excess  of  authority.  The  English 
Courts  under  an  Act  of  the  English  Legislature  were  authorised,  and,  indeed, 
bound  to  exercise  a  jurisdiction  which  English  judges  did  not  believe  that  foreign 
Courts  would  admit  to  be  within  the  proper  authority  of  the  British  sovereign. 
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Englisli  Court  denies  the  jurisdiotion  of  the  French  Court,  or  in 
effect  holds  that  a  right  certainly  acquired  under  French  law  has 
not  been  "  duly  "  acquired. 

^  is  a  domiciled  Englishman  married  to  M;  he  goes  to  Grer- 
many,  stays  there  a  week,  obtains  a  divorce  from  M,  and  during 
her  lifetime  marries  iV.  In  Germany  he  is  N's  lawful  husband, 
but  his  right  to  marry  her  and  all  rights  depending  thereupon  are 
in  the  view  of  English  Courts  not  duly  acquired,  and  therefore 
cannot  be  enforced  in  England.^ 

Secondly,  as  to  ^'s  own  conduct.  A  has  acquired  a  right  to 
the  payment  of  201.  to  him  by  X  under  Italian  law,  e.g.,  under 
an  Italian  judgment.  That  his  right  exists  in  Italy  is  indisputable. 
The  right,  moreover,  is  one  which  the  Italian  sovereign  has  full 
authority  to  confer.  A,  however,  has  obtained  the  judgment  by 
fraud.  In  this  case  his  right  is  not  "  duly  "  acquired,  and,  on 
proof  of  the  fraud,  will  not  be  enforced  by  the  English  Courts.^ 

(4)  Civilised  Country/. — This  term  is  of  necessity  a  vague  one ; 
it  may  for  our  present  purpose  be  treated  as  including  any  of 
the  Christian  states  of  Europe,  as  well  as  any  country  colonised 
or  governed  by  such  European  state,  at  least  in  so  far  as  it  is 
governed  on  the  principles  recognised  by  the  Christian  states  of 
Europe. 

England,  France,  Mexico,  the  United  States,  and  British 
India,  in  so  far  as  governed  by  British  law,  are  civilised  countries. 
Turkey  and  China  are  not  civilised  states  within  the  meaning  of 
this  Eule.  The  reader  should,  however,  note  that  the  proposition 
on  which  I  am  commenting  is  simply  an  affirmative  and  limited 
statement ;  it  neither  affirms  nor  denies  anything  as  to  the 
recognition  of  rights  acquired  under  the  laws  of  countries  which 
are  not  civilised.^ 

The  reason  why  the  rule  as  to  the  recognition  of  acquired  rights 


'  See  Lolley's  Ca>e  (1812),  2  CI.  &  F.  567  (n.) ;  Shaw  v.  Gould  (1868),  L.  E.  3 
H.  L.  55.  See  further  on  this  subject,  General  Principle  No.  III.,  p.  40,  post,  as 
to  the  test  of  jurisdiction. 

2  SeeAboulof\.  Oppenheimer  (1882),  10  Q.  B.  T>.  (C.  A.)  295  ;  Vad-aUiT.  Lawes 
(1890),  25  Q.  B.  D.  (C.  A.)  310.  There  are  few  (if  any)  cases  in  which  A'a 
■conduct  militates  against  the  due  acquisition  of  a  right  conferred  by  a  sovereign 
who  has  authority  to  confer  it,  except  the  case  of  a,  judgment  obtained  by  fraud. 
Still  other  instances  are  conceivable.  If  A  procured  by  bribery  the  passing  of  an 
Act  by  an  American  State  Legislature  which  gave  him  rights  against  X,  it  is 
possible  that,  on  the  bribery  being  proved,  English  Courts  would  refuse  to  enforce 
the  rights  given  A  by  such  Act. 

'  See  App.,  Note  2,  "  Law  governing  Acts  done  in  Uncivilised  Countries." 
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is  limited,  so  as  to  apply  to  civilised  countries  only,  is  that  the 
"willingness  of  one  state  to  give  effect  to  rights  gained  under  the 
laws  of  other  states  depends  upon  the  existence  of  a  similarity 
in  principle  between  the  legal  and  moral  notions  prevailing  among 
different  communities.  Rules  of  private  international  law  can 
exist  only  among  nations  which  have  reached  a  similar  stage  of 
civilisation.  That  English  Courts  will  recognise  rights  acquired 
under  the  law  of  Italy  or  of  France  is  certain.  That  English 
Courts  will  recognise  rights  acquired  under  the  law  of  China,' 
under  the  peculiar  legislation  or  customs  of  the  Territory  of  Utah,^ 
or  under  the  customary  law  of  Bechuanaland,'  is,  to  say  the  least, 
uncertain.  The  treatment  of  the  rules  as  to  the  extra-territorial 
effect  of  law  is  freed  from  unnecessary  perplexity  by  excluding 
from  it  all  reference  to  the  question  how  far  English  Courts  may, 
or  may  not,  give  effect  to  the  laws  of  non-civilised  communities.* 

(5)  Recognised  and  enforced.^ — The  distinction  between  the 
recognition  and  the  enforcement  of  a  right  deserves  notice. 

A  Court  recognises  a  right  when  for  any  purpose  the  Court 
treats  the  right  as  existing.  Thus,  H  A,  a.  Frenchman,  marries 
M,  a  Frenchwoman,  in  Paris,  and  they  then  come  to  England, 
our  Courts  treat  acts  done  by  A  in  regard  to  M  as  lawful  because 
he  is  her  husband  which  would  be  unlawful  if  done  by  a  man  not 
married  to  M.  Our  Courts  therefore  recognise  ^'s  rights  under 
French  law  as  M's  husband.  So  whenever  an  English  judge 
considers  ^'s  appointment  as  guardian  of  M  by  an  Italian 
Court  as  a  reason  (though  not,  it  may  be,  a  conclusive  reason)  for 
appointing  him  J/'s  guardian  in  England,  the  judge  recognises 


'  Conf.  Attorney- General  y.  Xwok-A-Sing  (1873),  L.  R.  5  P.  0.  179  ;  He  Tootal's 
Ti-mts  (1S83),  23  Ch.  D.  532. 

'-  Syde  V.  Byde  (1866),  L.  R.  1  P.  &  D.  130. 

3  Bethell  v.  SiMyard  (1888),  38  Ch.  D.  220,  with  which  contrast  BrinkUy  v. 
Atlorney-Oeneral  (1890),  15  P.  D.  76. 

*  Oar  principle  is,  as  I  have  said,  only  affirmative,  and  does  not  negative  the 
probability  of  English  Courts  recognising  rights  gained  under  the  law  of  Tuikey 
or  Japan.  It  should  be  noted,  further,  that  the  principle  leaves  quite  untouched 
the  inquiry  how  far  English  Courts  may  apply  the  law  of  England  to  rights  which , 
if  they  exist  at  all,  arise  from  transactions  taking  place  in  countries  which  are 
strictly  barbarous.  Whether,  if  X.  assaults  A  within  the  territory  of  a  petty 
negro  chief,  he  has  a  right  of  action  against  Z  in  the  High  Court  of  Justice, 
is  a  problem  of  some  curiosity,  but  its  solution  does  not  fall  within  the  scope  of 
our  general  principle.  Compare  C'ompanhia  de  Mozambique  v.  British  South  Africa 
Co.,  [1892]  2  Q.  B.  (C.  A.)  368  ;  [1893]  A.  C.  602.  See  App.,  Note  2,  "  Law 
governing  Acts  done  in  Uncivilised  Countries." 

5  Compare,  for  this  distinction,  Piggott,  Foreign  Judgments  (2nd  ed.),  chap.  i. 


32 


INTRODUCTION. 


^'s  rights  or  status  as  guardian  under  Italian  law.  So,  to  give 
another  example,  a  Court  recognises  ^'s  rights  as  owner  of  land 
m  France  when  treating  an  agreement  made  by  him  in  England 
in  reference  to  such  land  as  a  good  consideration  for  a  promise 
made  to  him  hy  X. 

A  Court  enforces  a  right  when  giving  the  person  who  claims 
it  either  the  means  of  carrying  it  into  effect,  or  compensation  for 
interference  with  it. 

It  is  plain  that  while  a  Court  must  recognise  every  right  which 
it  enforces,  it  need  not  enforce  every  right  which  it  recognises. 

Now  English  Courts  generally  recognise  rights  acquired  in 
a  foreign  country,  and  often  enforce  them.  But  our  Courts 
constantly  recognise  rights  which  they  do  not  enforce.  Thus 
they  will  treat  A,  a  Frenchman,  married  to  M  in  France,  as 
her  hushand,  but  it  certainly  cannot  be  asserted  that  they  will 
enforce  against  M  all  the  rights  which  A  as  her  husband  may 
possess  against  M  under  French  law.  So  again,  A's  ownership 
of  land  in  France  receives  for  many  purposes  legal  recognition  in 
England.  But  no  English  Court  will  determine  ^'s  title  to 
French  land,  or  attempt  to  put  him  into  possession  of  a  house  in 
Paris,  or  give  him  damages  for  a  trespass  on  his  land  at  Boulogne.  . 

(6)  English  Courts. — These  words  are  inserted  in  the  propo- 
sition imder  consideration,  though  it  might  easily  be  stated  in  a 
more  general  form,  for  the  sake  of  emphasising  the  fact  that  the 
principles  of  private  international  law  are  dealt  with  in  this  treatise 
as  part  of  the  law  of  England. 

It  may  be  well  to  note  that  English  Courts  expect  foreign 
tribunals  to  recognise  rights  acquired  under  English  law,  and 
occasionally  attempt  by  indirect  means  to  enforce  such  recognition. 
Principle  No.  I.,  when  fully  understood,  will  be  seen  to  be  the 
foundation  on  which  rests,  if  not  strictly  the  whole,  by  far  the 
greater  part  of  the  rules  for  determining  the  extra-territorial  effect 
of  law.  English  Courts  do,  as  a  matter  of  fact,  recognise,  and  to 
a  great  extent  enforce,  rights  acquired  under  the  laws  of  other 
countries,  e.g.,  France  and  Italy,  and  the  various  rules  for  dealing 
with  the  so-called  conflict  of  laws  are  mainly  rules  for  determining 
the  law  under  which  a  given  right  is  acquired,  or  the  extent  to 
which  English  Courts  shall  enforce  a  right  acquired  under  a  foreign 
law. 

The  stress  laid  by  me  on  the  recognition  given  by  the  Courts  of 
one  country  to  rights  which  have  been  acquired,  or  have  vested, 
under  the  law  of  any  other  civilised  country  is  open  to  one  grave 


INTEODUCTION.  33 

objection.  My  doctrine  may  seem  to  be  opposed  to  a  criticism  of 
Savigny's  on  the  analogous  theory  that  "that  local  law  should 
"  always  be  applied  by  which  vested  rights  shall  be  kept  intact." 

"  This  principle,"  he  writes,  "  leads  into  a  complete  circle ;  for 
"  we  can  only  know  what  are  vested  rights  if  we  know  beforehand  by 
"  what  local  law  we  are  to  decide  as  to  their  complete  acquisition."  ^ 

The  opposition,  however,  is  only  apparent.  Savigny  is  searching 
for  a  principle  which  may  enable  a  judge  to  say  whether  a  given 
case  is  to  be  determined  by  the  law,  for  instance,  of  France  or  of 
England.  Whether  any  one  such  criterion  can  be  found  may 
admit  of  doubt.  What  is  perfectly  clear  is  that,  for  the  reason 
stated  by  Savigny,  the  principle  of  the  enforcement  of  vested 
rights  does  not  supply  such  a  universal  test.  To  admit  this, 
however,  is  quite  consistent  with  maintaining  that  this  principle 
does  define  the  object  in  the  main  aimed  at  by  rules  having  reference 
to  the  conflict  of  laws,  or  to  the  extra-territorial  effect  of  rights.^ 

The  negative  side  of  Principle  No.  I.  is  all  but  self-evident.  If 
the  aim  of  English  Courts  in  maintaining  the  rules  of  so-caUed 
private  international  law  be  the  recognition  of  duly  acquired  rights, 
it  almost  necessarily  follows  that  English  Courts  will  not  recognise 
any  right  which  they  do  not  consider  duly  acquii-ed. 

In  the  application  further  of  Principle  No.  I.  we  must  constantly 
bear  in  mind  that,  though  the  principle  is  for  the  sake  of  clearness 
stated  in  an  absolute  form^  it  is  subject  to  important  exceptions  or 
limitations,  the  definition  whereof  is  a  matter  of  extreme  nicety 
and  diificulty.  They  are  embodied  in  Principle  No.  II.  Principle 
No.  I.,  therefore,  must  always  be  understood  subject  to  the  effect 
of  General  Principle  No.  II. 

General  Peinciple  No.  II. ^ — English  Courts  will  not 
enforce  a  right  otherwise  duly  acquired  under  the  law  of 
a  foreign  country : 

'  Savigny,  Guthrie's  transl.  (2nd  ed.),  p.  147. 

^  Savigny,  I  conceive,  has  underrated  the  utility  of  this  principle  even,  for 
the  determination  of  the  lavr  applicable  to  the  solution  of  particular  cases.  In 
hundreds  of  instances  no  difficulty  exists  in  fixing  what  is  the  country  under 
the  law  whereof  a  right  (if  it  exist  at  all)  has  vested.  A  sues  X  for  the  price 
of  goods  sold  and  delivered  by  ^  to  X  in  a  shop  at  Paris ;  both  parties  are 
Prenohmen.  The  right  to  the  payment  of  the  debt  clearly  vests  (if  at  all)  under 
French  law. 

'  As  to  the  whole  of  this  principle,  see  especially  Savigny,  s.  349,  Guthrie's 
transl.  (2nd  ed.),  pp.  76,  77. 
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(A)  Where  the  enforcement  of  such  right  is  inconsistent 
with  any  statute  of  the  Imperial  Parliament  intended  to 
have  extra-territorial  operation ;  ^ 

( B)  Where  the  enforcement  of  such  right  is  inconsistent 
with  the  policy  of  English  law,^  or  with  the  moral  rules 
upheld  by  English  law,^  or  with  the  maintenance  of 
English  political  institutions ;  * 

(C)  Where  the  enforcement  of  such  right  involves 
interference  with  the  authority  of  a  foreign  sovereign 
within  the  country  whereof  he  is  sovereign.® 

Principle  No.  II.  contains  the  exceptions  to  Principle  No.  I. ; 
and  enumerates  in  very  general  terms  the  rights  which,  though 
duly  acquired  under  the  law  of  a  foreign  country,  English  Courts 
will  not  enforce,  or  allow  to  operate  in  England. 

(A)  Inconsistency  with  Statute  of  Imperial  Parliament. — If  an 
Act  of  the  Imperial  Parliament  is  intended  to  have  operation  in 
foreign  countries,  an  Enghsh  Court  wiU  as  far  as  possible  enforce 
it,  and  therefore  will  not  give  effect  to  rights  inconsistent  with 
such  a  statute.  Thus  the  Foreign  Marriage  Act,  1892,^  validates 
marriages  made  in  accordance  with  its  provisions  in  foreign  coun- 
tries between  parties  one  of  whom  at  least  is  a  British  subject. 
The  Act  cannot  of  its  own  force  operate  in  France,  and  French 
judges  have  treated  as  invalid  marriages  between  a  British  subject 
and  a  French  citizen  celebrated  in  France  under  a  similar  enact- 
ment.    But  an   EngHsh  judge   must  of    necessity  hold  such  a 

'  The  Foreign  Marriage  Act,  1892  ;  The  Royal  Marriage  Act,  1772  (see 
chap,  xxvii.,  post) ;  The  Wills  Act,  1861  (see  chap,  xxxi.,  ^osi). 

2  Brook  V.  Brook  (1861),  9  H.  L.  C.  193  ;  Ayerst  t.  Jenkins  (1873),  L.  R.  16  Eq. 
275,  compared  with  Fearee  t.  Brooks  (1866),  L.  R.  1  Ex.  213.  This  head  is 
illustrated  by  every  case  in  which  procedure  is  treated  as  depending  on  lex  fori. 
See  chap,  xxxii.,  post. 

'  Cranstown  v.  Johnston  (1796),  3  Ves.  170 ;  3  R.  R.  80  ;  Kaufmam  v.  Gerson, 
[1904]  1  K.  B.  (C.  A.)  591. 

4  Sommersett's  Case  (1771),  20  St.  Tr.  1 ;  Birtwkistle  v.  V'urdill  (1840),  7  CI.  &  F. 
895  ;  F/iiUips  v.  £yre  (1870),  L.  R.  6  Q.  B.  1  ;  The  Hatley  (1868),  L.  R.  2  P.  G. 
193. 

5  See  especially  Companhia  de  Mozambique  v.  British  South  Africa  Co.,  [1892] 
2  Q.  B.  ((J.  A.)  358 ;  [1893]  A.  C.  602.  Hence  it  is  not  the  duty,  as  it  is  not 
within  the  power,  of  an  English  Court  to  enforce  in  a  foreign  country  ohedienoe 
to  the  law  of  such  foreign  country.  "  Morocco  Bound"  Syndicate,  Ltd.  v.  Harris, 
[1895]  1  Ch.  534. 

^  See  chap,  xxvii.,  Rule  172,  p.  613,  post. 
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maxriage  valid.  If  A,  a  British  subject,  and  M,  a  French 
citizen,  marry  in  France  under  the  provisions  of  the  Foreign 
Marriage  Act,  1892,  and  A  subsequently  during  Jf's  lifetime 
marries  iV,  the  latter  marriage  may  be  held  valid  in  France,  but 
English  Courts  will  not  admit  its  validity,  and  will  not  therefore 
in  England  enforce  rights  claimed  by  A  or  his  descendants  in 
virtue  of  the  mamage  with  iV.  So,  again,  if  D,  a  British  sub- 
ject, makes  a  will  at  New  York  which  is  valid  under  the  "Wills 
Act,  1861,1  it  will  be  supported  as  far  as  the  English  Courts  can 
do  so  in  England,  even  though  I)  being  domiciled  in  New  York, 
the  Courts  of  that  State  should  hold  it  invalid  for  not  complying 
with  some  provision  of  New  York  law ;  in  other  words,  English 
Courts  will  not  enforce  any  rights  of  A  acquired  under  the  law  of 
New  York  inconsistent  with  the  validity  of  D's  will,  or,  in  other 
words,  inconsistent  with  the  provisions  of  the  Wills  Act,  1861. 

(B)  Inconsistency  icith  Policy  of  English  Law,  8fc. — Under  this 
very  general  head  ^  come  a  variety  of  instances  which  it  is  hard 
to  refer  to  any  narrower  class.  They  have  all  this  one  common 
characteristic,  that  they  are  cases  in  which  English  Courts  refuse 
to  enforce  in  England  rights  which  conflict  with  the  fundamental 
ideas  on  which  English  law  is  grounded,  or  which  are  inconsistent 
with  the  maintenance  of  English  institutions.  The  expression 
"  policy  of  English  law  "  is  very  vague,  but  a  more  precise  term 
would  hardly  include  all  the  eases  which  it  is  necessary  to  cover. 
The  expression,  moreover,  is  familiar  to  English  lawyers.  The 
chief  instances  which  the  general  head  is  intended  to  include  may 
perhaps  be  enumerated  under  five  classes.  It  will  be  found  that, 
in  general,  the  right  which  English  Courts  refuse  to  enforce,  on 
account  of  its  inconsistency  with  the  policy  of  English  law,  con- 
flicts either  with  the  morality  supported  by  English  Courts,  the 
status  of  persons  in  England,  rights  with  regard  to  English  land, 
English  rules  oi  procedure,  or,  lastly,  English  law  as  to  what  con- 
stitutes a  tort. 


'  See  chap,  xxxi.,  Exception  1  to  Rule  185,  post. 

^  Under  this  principle  may  he  hrought,  not  precisely  in  form  hut  in  suhstance, 
the  anomalous  refusal  of  English  Courts  to  treat  as  invalid  a  contract  made  in 
violation  of  a  foreign  revenue  law.  (See  Bar,  Gillespie's  transl.  (2nd  ed.),  pp.  290, 
560.)  In  other  words,  English  Courts  would  not  discourage  smuggling  into  or  out 
of  another  country,  when  it  violated  only  the  laws  of  such  country  and  might  be 
favourable  to  Englieh  trade.  Whether  this  non-recognition  of  foreign  revenue 
laws  would  now  be  upheld  by  English  Courts  is  open  to  question ;  it  certainly 
applies  only  to  the  laws  of  a  strictly  "foreign"  country,  i.e.,  a  country  not  part 
of  the  British  dominions. 

d2 
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Morality.  English  Courts  refuse  to  give  legal  effect, to' transac- 
tions, wherever  taking  place,  which  our  tribunals  hold  to  he 
immoral.  Thus  a  promise  made  in  consideration  of  future  illicit 
eohahitation,  or  an  agreement  which,  though  innocent  in  itself,  is 
intended  by  the  parties  to  promote  an  immoral  purpose,'  or  a 
promise  obtained  through  what  our  Courts  consider  duress  or 
coercion,^  is  according  to  English  law  based  on  an  immoral  con- 
sideration. Such  a  promise  or  agreement,  therefore,  even  were  it 
valid  in  the  country  where  it  was  made,  will  not  be  enforced  by 
English  judges.  The  similarity,  however,  between  the  moral 
principles  prevailing  in  all  civilised  countries  is  now  so  great  that 
the  instances  are  of  necessity  rare  in  which  English  tribunals  can 
be  asked  to  treat  as  immoral  transactions  which  in  a  foreign 
country  give  rise  to  legal  rights. 

Note,  nevertheless,  that  English  law  may  forbid  the  carrying 
out  in  England  of  transactions  which  our  Courts  do  not  hold  to 
be  immoral  when  taking  place  abroad.  When,  for  example,  the 
usury  laws  made  the  taking  of  interest  above  five  per  cent,  illegal, 
it  was  still  possible  to  recover  in  England  interest  above  that  amount 
on  loans  made  in  India ;  ^  and  not  many  years  have  passed  since 
a  contract  made  in  BrazU  for  the  sale  of  slaves,  and  there  legal, 
was  held  to  give  rise  to  rights  enforceable  by  English  Courts.* 

Status.^  English  Courts  do  not  recognise  in  England  any  penal 
(or  privative)  status  arising  under  a  foreign  law,  as,  for  example, 
the  status  of  civil  death,  or  the  civil  disabilities  or  incapaci- 
ties which  may  be  imposed  on  priests,  nuns,  Jews,  Protestants,, 
slaves,  or  others,  by  the  law  of  the  country  to  which  they  may 
belong ;  nor  (it  would  seem)  do  our  Courts  recognise  in  England 
any  status  unknown  to  our  law,  as,  for  example,  relationship 
arising  from  adoption.^ 

This  non-recognition,  e.g.,  of  a  penal  status  must  be  confined 
to  its  effect  in  England.  Civil  death  is  unknown  to  English  law. 
But  if,  under  the  law  of  a  foreign  country  where  civil  death  is 
recognised,  the  effect  of  a  person's  eivH  death  were  to  transfer  his 

1  Ayerst  v.  Jenkins  (1873),  L.  R.  16  Eq.  275  ;  Fearce  v.  Mrooks  (1866),  L.  R. 
1  Ex.  213 ;  MouUs  y.  Owen,  [1907]  1  K.  B.  (C.  A.)  746. 

2  Kaufman  v.  Gerson,  [1904]  1  K.  B.  (C.  A.)  591.  And  see  App.,  Note  3,  "  Case 
of  Kaufman  v.  Gerson." 

3  Bodily  v.  Bellamy  (1760),  2  BuiT.  1094. 

^  Santos  V.  Illidge  (1860),  29  L.  J.  (C.  P.)  348  ;  8  C.  B.  N.  S.  (Ex.  Oh.)  861. 
5  See  chap,  xix.,  Rule  125,  p.  458,  post. 

^  See,  as  to  adoption,  a  remarkable  American  case,  Blythe  v.  Ayres  (1892),  96  Gal, 
632  ;   102  Cal.  264. 
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property  there  situate  to  his  heir,  English  law  would,  it  is  sub- 
mitted, recognise  the  legal  efFect  of  such  transfer,  at  any  rate  in 
the  case  of  a  person  domiciled  in  a  foreign  country,  and  in  England 
treat  the  heir  as  lawful  owner  of  property  which  he  had  acquired 
through  the  civil  death  of  his  relative. 

Land  in  England}     Rights  with  regard  to  English  land  are  as 
a  rule^  determined  wholly  by  the  ordinary  local  law  of  England. 

Matters  of  Procedure?  The  rights  as  respects  procedure  of  the 
parties  to  a  suit  are  utterly  unaffected  by  any  foreign  law.  If  A, 
a  Frenchman,  sues  X,  a  Grerman,  on  a  contract  made  in  Italy,  in 
the  High  Court  of  Justice,  he  stands,  as  regards  procedure,  exactly 
in  the  same  position  as  that  occupied  by  Jones,  a  citizen  of  London, 
when  he  sues  Brown,  also  a  Londoner,  for  the  price  of  goods  sold 
and  delivered.  To  the  idea  of  "  procedure,"  moreover,  our  Courts 
give  the  widest  extension.  It  includes  process,  evidence,  rules  of 
limitation,  remedies,  methods  of  execution,  and  the  like.  The 
reason  of  this  is  clear.  The  practice  of  a  Court  is  determined  by 
the  views  entertained  in  the  country  to  which  the  Court  belongs  of 
the  right  method  of  compelling  the  attendance  of  the  parties,  of 
obtaining  evidence,  and  so  forth,  and  the  fact  that  the  claim 
brought  before  the  Court  contains  a  foreign  element  is  no  reason 
why  the  Court  should  adopt  methods  of  enforcing  the  plaintiff's 
right  differing  from  the  methods  which  the  Court,  or  rather  the 
sovereign  under  whose  authority  the  Court  acts,  holds  to  be  best 
adapted  for  the  purpose  in  hand.  Matters  of  procedure  are  in  no 
sense  rights  of  individuals,  they  are  practices  of  a  Court  adopted  in 
accordance  with  the  Court's  general  views  of  expediency  or  of 
justice. 

Torts.  No  act  done*  in  a  foreign  country,  e.g.,  Italy,  can  be 
sued  for  as  a  tort  in  England  unless  it  both  is  a  wrongful,  that  is, 
an  unjustifiable,  act  under  the  law  of  Italy,  and  would  also  have 
been  a  wrong  if  it  had  been  done  in  England.  A,  for  example, 
sues  X  in  England  for  a  libel  published  by  X  of  A  in  Italy.  He 
must,  in  order  to  maintain  his  action,  establish  that  the  defamatory 
statement  is  one  which  is  wrongful,  or  more  strictly  unjustifiable, 
by  the  law  of  Italy ;  he  must  also  make  out  that  the  statement  is 


^  See  chap,  xxiii. ,  post. 

^  To  this  rule  there  is  a  constantly  increasing  numher  of  exceptions.     See  App., 
Note  4,  "  Decreasing  Influence  of  the  Zex  Situs." 
^  See  chap,  xxxii.,  post. 
'  See  chap,  xxviii.,  post. 
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one  which,  if  published  in  England,  -would  render  X  liable  to 
proceedings  for  libel.^ 

This  rule  is  somewhat  complicated.  It  is,  however,  explainable. 
Let  us  follow  out  our  illustration  of  an  action  in  England  by  A 
against  X  for  a  libel  published  in  Italy. 

English  law  does  not  extend  to  Italy,  and  it  clearly  would  be 
monstrous  for  English  Courts  to  give  damages,  i.e.,  inflict  punish- 
ment, for  an  act  done  in  Italy  which  Italian  law  holds  innocent 
or,  it  may  be,  praiseworthy.  It  is,  therefore,  necessary  for  A  to 
show  that  the  transaction  in  respect  of  which  he  claims  damages 
from  X,  is  a  transaction  which,  at  lowest,  is  treated  as  wrongful  ^ 
by  Italian  law.  English  Courts,  on  the  other  hand,  wiU  not  give 
damages  for — i.e.,  in  effect  punish — acts  which  English  law  holds 
innocent  or,  it  may  be,  praiseworthy,  for  to  do  so  would  be  incon- 
sistent with  the  moral  rules  upheld  by  English  law.  A  must, 
therefore,  show  that  the  statement  complained  of  would  have  been 
libellous  if  published  in  England. 

(C)  Interference  with  Authority  of  Foreign  Sovereign.  —  An 
English  Court  will  not  give  effect  to  rights  which  cannot  be 
enforced  without  the  doing  of  acts  in  another  country  inconsistent 
with  the  supremacy  of  the  sovereign  thereof. 

This  is  the  rational  though  probably  not  the  historical  ground 
on  which  our  Courts  decline  to  entertain  an  action  with  regard  to 
the  title  to  foreign  land. 

Principle  No.  II.  (C)  extends  to  land  which,  though  within  the 
dominions  of  the  British  sovereign,  is  not  within  the  territorial 
limits  of  the  jurisdiction  of  the  English  Courts,  such,  for  example, 
as  land  in  Scotland  or  Canada. 

The  exceptional  cases  in  which  Courts  of  equity  have  dealt  with 
rights  over  foreign^  land  are  exceptions  which  prove  or  elucidate 
the  rule.  The  basis  of  interference  by  Courts  of  equity  has,  mainly 
at  least,*  been  the  possibility  of  acting  in  England  directly  upon 


1  See  The  Halley  (1868),  L.  E.  2  P.  0.  193;  Phillips  v.  Eyre  (1870),  L.  E. 
6  Q.  B.  1 ;  Nelson,  Private  International  Law,  p.  286. 

*  Logically  it  might  seem  that  in  order  to  make  the  defamatory  statement  action- 
able in  England,  A  ought  to  show  that  it  was  actionable,  in  the  strict  sense  of  that 
word,  in  Italy,  i.e.,  that  in  Italy  it  gave  A  a  right  of  action  against  X.  This  was 
at  one  time  the  view  entertained  by  eminent  English  judges.  Our  Courts  have 
now  determined  that  it  is  enough  if  A  shows  that  the  statement  of  which  he 
complains  is  not  held  justifiable  or  innocent  by  the  law  of  Italy.  Machado  v. 
Pontes,  [1892]  2  Q.  B.  (C.  A.)  231 ;  and  see  further  chap,  xxviii.,  jbos<. 

^  See  term  "  foreign,"  pp.  67,  71,  post. 

*  See,  however,  Buder  v.  Amsterdamsch  Trustees  Kantoor,  [1902]  2  Ch.  132. 


INTRODUCTION.  39 

the  owner  of  the  land,  and  of  thus  indirectly  dealing  with  foreign 
land  without  doing  any  act  within  the  limits  of  a  foreign  country. 
Principle  No.  II.  contains,  as  already  pointed  out,  the  excep- 
tions to  Principle  No.  I.  They  are,  many  of  them,  both  of  theo- 
retical and  of  practical  importance.  Still,  it  should  be  borne  in 
mind  that  exceptions  are  exceptional, — a  truism  which  is  con- 
stantly OTerlooked, — and  are  in  truth  of  far  less  importance  than 
the  rule  which  they  modify  or  limit.  As  regards  the  conflict  of 
laws,  the  essential  matter  is  to  keep  the  mind  firmly  fixed  on  the 
general  recognition  of  vested  rights  in  accordance  with  or  under 
Principle  No.  I.  It  is  the  basis  on  which  are  founded  most  of 
the  rules  of  private  international  law. 

Principle  No.  I.  and  Principle  No.  II.  are  the  primary  prin- 
ciples of  our  subject,  and  apply  both  to  jurisdiction  and  to  choice 
of  law.  From  these  two  principles  {i.e.,  from  Principle  No.  I., 
taken  in  combination  with  the  exceptions  thereto)  are  derived 
the  four  other  Greneral  Principles  treated  of  in  this  Introduction ; 
they  may,  as  compared  with  Greneral  Principles  No.  I.  and  No.  II., 
be  regarded  as  derivative  or  secondary  principles. 

Of  these  four  derivative  or  secondary  principles,  two,  viz., 
Greneral  Principles  Nos.  III.^  and  IV.,^  refer  to  jurisdiction ;  they 
are  the  principles  which  in  the  main  determine  both  the  juris- 
diction exercised  by  the  High  Court  itself,  and  the  jurisdiction 
which,  in  the  opinion  of  the  High  Court,  is  properly  exercisable 
by  the  Courts  of  a  foreign  country.  Greneral  Principles  Nos.  III. 
and  lY.  may  therefore  be  aptly  termed  the  criteria,  or  tests,  of 
jurisdiction ;  they  are  in  effect  tests  for  determining  whether  the 
Courts  of  a  particular  country  are,  in  a  given  matter.  Courts  of 
competent  jurisdiction,^  and  govern  the  Rules  stated  in  Book  II. 

'  See  p.  40,  post. 
'  See  p.  44,  post. 
^  The  term  "  Court  of  competent  jurisdiction  "  is  ambiguous. 

(1)  It  may  mean  a  "Court  belonging  to  a  country  whose  sovereign  may,  in 
"the  opinion  of  the  tribunal  called  upon  to  decide  the  matter,  rightly  determine,  or 
"  adjudicate  upon,  a  given  case  or  class  of  cases." 

When  used  in  this  sense  the  term  refers  to  the  "extra-territorial,"  or  as  it  is 
sometimes  called,  "international,"  competence  of  the  sovereign  of  a  particular 
country,  when  acting  judicially,  or,  in  other  words,  to  the  extra-territorial 
competence  of  the  Courts  of  that  country. 

The  term  Court,  or  Courts,  of  competent  jurisdiction  is,  unless  the  contrary 
is  stated,  used  throughout  this  treatise  in  its  extra-territorial  sense. 

(2)  The  term  may  mean  a  "Court  to  which  the  sovereign  of  a  particular  country 
"  has  given  authority  to  adjudicate  upon  a  given  case  or  class  of  eases." 

When  used  in  this  sense  the  term  refers  to  intra- territorial  competence. 


40  INTRODUCTION. 

Of  the  four  derivative  or  secondary  Greneral  Principles  already 
referred  to,  two,  viz.,  Greneral  Principles  Nos.  V.  and  VI.,  apply 
to  the  Choice  of  Law,  and  govern  the  rules  stated  in  Book  III. 


Jurisdiction} 

General  Principle  No.  III. — The  sovereign  of  a 
country,  acting  through  -the  Courts  thereof,  has  juris- 
diction over  {i.e.,  has  a  right  to  adjudicate  upon)  any 
matter  vpith  regard  to  which  he  can  give  an  efEective 
judgment,  and  has  no  jurisdiction  over  (^  e.,  has  no  right 
to  adjudicate  upon)  any  matter  with  regard  to  which  he 
cannot  give  an  effective  judgment.^ 

For  the  proper  understanding  of  this  Principle  attention  should 
he  paid  to  two  preliminary  observations. 

First.  Any  question  ahout  the  competence  of  the  Courts  of  a 
country  is  in  reality,  whatever  the  form  may  happen  to  be  under 
which  it  calls  for  judicial  decision,  a  question  about  the  judicial 
competence  of  the  sovereign  of  the  country.  When,  for  instance, 
the  High  Court  decides  that  a  Saxon  Court  is.  whatever  the 
authority  given  it  by  the  King  of  Saxony,  not  a  Court  compe- 
tent to  divorce  persons  domiciled  in  England,  the  High  Court  in 
reality  determines  that  the  King  of  Saxony  is  not,  in  the  opinion 
of  the  High  Court,  competent  to  divorce  married  persons  who 
have  an  English  domicil.  So,  again,  where  the  High  Court 
decides  that  it  has  itself,  in  general,  no  jurisdiction  to  divorce 
persons  not  domiciled  in  England,  the  High  Court  in  reality 
determines  that  the  English  sovereign  is  not  competent,  that  is, 
ought  not,  to  divorce  married  persons  not  domiciled  in  England. 

There  is  of  course  this  difference  between  the  two  cases.  When 
the  High  Court  is  dealing  with  the  jurisdiction,  in   matters  of 


With  questions  of  intra-territorial  competence  this  treatise  has  no  concern,  and 
the  term  Court,  or  Courts,  of  competent  jurisdiction  is  not  used  therein  in  its 
intra-territorial  sense. 

For  the  further  discussion  and  illustration  of  the  meaning  of  the  term  ' '  Court  of 
■competent  jurisdiction,"  see  pp.  354 — 366,  post. 

'  See  as  to  Jurisdiction,  chaps,  iv. — xviii.,^i)»<. 

'^  Compare  Companhia  de  Mofambique  v.  British  South  Africa  Co.,  [1892]  2  Q.  B. 
(C.  A.)  388,  especially  judgment  of  Fry,  L.  J.,  pp.  407 — 409.  For  a  similar  theory 
of  jurisdiction,  though  somewhat  differently  expressed,  see  1  Bishop,  Marriage  and 
Divorce,  ss.  14 — 24. 
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divorce,  exercised  by  a  Saxon  tribunal,  the  Court  may,  and  does, 
refuse  to  give  effect  to  any  divorce  which,  in  the  opinion  of  the 
High  Court,  the  King  of  Saxony,  and  therefore  the  tribunal 
acting  under  his  authority,  was  not  competent  to  grant.  When  the 
High  Court,  on  the  other  hand,  is  dealing  with  the  jurisdiction  in 
matters  of  divorce  which  the  Court  itself  is  called  upon  to  exercise, 
it  must  obey  the  commands  of  the  English  sovereign.  If,  therefore, 
an  Act  of  Parliament,  or  some  established  rule  of  English  law, 
gives  the  High  Court  jurisdiction  to  divorce  persons  not  domiciled 
in  England,  it  must  exercise  the  power  and  perform  the  duty 
imposed  upon  it,  even  though  the  Court  may  be  of  opinion  that  the 
English  sovereign  ought  not  to  exercise  jurisdiction,  as  regards 
divorce,  over  persons  not  domiciled  in  England.'  No  Court,  in 
short,  can  question  the  competence  of  the  sovereign  under  whom  it 
a,cts.  This  distinction,  however,  between  the  attitude  of  the  High 
Court  when  dealing  with  the  jurisdiction  of  foreign  Courts  and  its 
attitude  when  dealing  with  its  own  jurisdiction  is,  for  our  present 
purpose,  of  subordinate  importance.  The  High  Court  is,  when 
dealing  with  questions  of  jurisdiction,  little  fettered  by  Acts  of 
Parliament,  and  in  the  main  ^  follows  the  general  principles  which 
commend  themselves  to  our  judges.  All  that  need  be  noted  is 
that  every  Court,  and  the  High  Court  is  no  exception  to  the  rule, 
naturally  tends  to  claim  for  itself  a  jurisdiction  wider  than  it 
holds  to  be  in  principle  properly  exercisable  by  other  tribunals. 
Hence  the  High  Court's  mode  of  dealing  with  foreign  judgments 
is  a  better  test  of  the  doctrine  maintained  by  it  as  to  the  proper 
limits  of  jurisdiction  than  are  the  rules  by  which  it  has  defined  the 
boundaries  of  the  High  Court's  own  authority.' 

Secondly.  An  "  effective  judgment  "  means  a  decree  which  the 
sovereign,  under  whose  authority  it  is  delivered,  has  in  fact  the 
power  to  enforce  against  the  person  bound  by  it,  and  which  there- 
fore his  Courts  can,  if  he  chooses  to  give  them  the  necessary 
means,  enforce  against  such  person;  to  look  at  the  same  thing 
from  the  other  side,  an  effective  judgment  is  a  decree  which  gives 
to  the  person  who  obtains  rights  under  it  an  actual  and  not  a 
merely  nominal  right,  that  is,  a  right  which,  if  aided  by  the 
sovereign  whose  Court  has  delivered  the  judgment,  he  can  enforce. 
A  judgment  which  is  not  "  effective  "  or  is  "  ineffective  "  means  a 

'  See  Mboyet  v.  Niboyet  (1878),  4  P.  D.   (0.  A.)  1.     Compare  Zc  J/««Mn«r  v.  Le 
Mesmier,  [1895]  A.  C.  517. 
2  See,  however,  Sehibsby  v.  Westmhoh  (1870),  L.  R.  6  Q.  B.  155. 
^  See  E.  S.  C.  1883,  Ord.  XI.,  and  App.,  Note  10,  post. 
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decree  which  the  sovereign  under  whose  authority  it  is  delivered 
has  not  in  fact  the  power  to  enforce  against  the  person  hound  hy 
it,  and  which  therefore  the  sovereign  cannot,  even  if  he  choose, 
give  his  Court  the  means  of  enforcing  ;  to  look  at  the  same  thing 
from  the  other  side,  an  ineffective  judgment  is  one  which  gives  to 
the  person  who  ohtains  rights  under  it  a  merely  nominal  right, 
that  is  to  say,  a  right  which  he  cannot,  even  if  aided  hy  the 
sovereign  under  whose  authority  the  judgment  is  delivered,  actually 
and  in  fact  exercise.  Thus  if  the  King  of  Italy,  or,  to  use  ordinary 
language,  an  Italian  Court,  gives  a  judgment  entitling  A  to  the 
possession  of  land  at  Rome  which  is  occupied  hy  X,  the  judgment 
is  effective,  since  it  can  clearly,  under  the  authority  of  the 
King  of  Italy,  hy  means  of  Italian  magistrates,  policemen,  or 
soldiers,  he  enforced  against  X  in  favour  of  A.  If,  on  the  other 
hand,  an  Italian  Court  should  give  a  judgment  entitling  A  to  the 
possession  of  land  in  London  occupied  hy  X,  the  judgment  is 
clearly  ine£Eective,  for  it  cannot  by  the  mere  power  of  the  King  of 
Italy,  his  policemen,  or  his  soldiers,  be  enforced  against  X  or  in 
favour  of  A. 

If  these  preliminary  observations  be  borne  in  mind,  the  meaning 
of  Greneral  Principle  No.  III.  becomes  clear.  It  may  be  called  the 
"  principle  of  effectiveness,"  or  from  another  point  of  view  the 
"  test  or  criterion  of  effectiveness."  However  it  be  named,  it 
amounts  simply  to  this :  that  the  Courts  of  a  country,  as 
representing  the  sovereign  thereof,  have  a  right,  in  the  opinion  of 
English  judges,  to  adjudicate  upon  any  matter  with  which  they 
have  in  fact  the  power  to  deal  effectively,  and  have  not  a  right  to 
adjudicate  upon  any  matter  with  which  they  have  not  in  fact  the 
power  to  deal  effectively. 

The  "  test  of  effectiveness  "  may  be  regarded  as  an  application 
further  of  that  general  recognition  of  rights  duly  acquired  under 
the  law  of  any  civilised  country  which  is  the  true  basis  of  all  the 
rules  of  private  international  law.^  These  rules  exist  to  ensure 
the  recognition  everywhere  of  rights  duly  acquired  under  the  law 
of  any  civilised  country.  But  the  actual  acquisition  of  a  right  is 
a  matter  of  fact.  A  nominal  right  which  cannot  be  enforced  is 
not  in  reality  acquired.  The  principle,  therefore,  that  the  juris- 
diction of  a  Court  is  to  be  recognised  then,  and  then  only,  when  the 
Court  can  give  an  effective  judgment  is  in  reality  little  more  than 

'  See  G-eneral  Principle  No.  I.,  p.  23,  ante. 
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the  rule  that  English  judges  will  treat  as  acquired  under,  e.g.,  an 
Italian  judgment,  those  rights,  and  those  rights  only,  which  the 
Courts  or,  at  bottom,  the  sovereign  of  Italy  can  enforce. 

Sub-Rule. — When  with  regard  to  any  matter  {e.g., 
divorce)  the  Courts  of  no  one  country  can  give  a  com- 
pletely effective  judgment,  but  the  Courts  of  several 
countries  can  give  a  more  or  less  effective  judgment,  the 
Courts  of  that  country  where  the  most  effective  judgment 
can  be  given  have  a  preferential  jurisdiction. 

This  is  a  corollary  to  Greneijal  Principle  No.  III.  It  has  not  often 
been  distinctly  formulated,  'but  it  accounts  for  more  than  one 
instance  of  what  may  seem  an  anomalous  exercise  of  jurisdiction. 

To  understand  the  bearing  of  this  corollary,  let  us  contrast  the 
effect  of  a  judgment  given  by  an  English  Court  as  regards  the 
possession  of  land  in  England  with  a  judgment  by  an  English 
Court  divorcing  a  husband  and  wife. 

The  judgment  giving  possession  to  A  of  land  in  London  is  as 
effectiye  as  the  judgment  of  any  Court,  or  the  decree  of  any 
sovereign,  can  by  possibility  be  made.  A  or  his  representative 
may,  and  will,  be  put  into  occupation  of  the  land  by  the  servants 
of  the  Court,  and  will  not  need  for  the  enjoyment  of  his  right  as 
landowner  the  aid  of  any  foreign  tribunal.  But  if  an  English 
Court  declares  A  divorced  from  M,  the  most  that  such  judgment 
effects  is  that  in  England  the  parties  have  the  rights  of  unmarried 
persons.  The  judgment  cannot,  of  itself,  secure  that  A  or  31  shall 
be  treated  as  unmarried  in  France  or  Italy,  and  conversely  no 
sentence  of  divorce  delivered  in  France  can,  of  itself,  secure  that 
the  divorced  parties  shall  be  treated  as  unmarried  in  England. 
Now  the  value  of  a  sentence  of  divorce,  given,  e.g.,  in  England, 
depends  upon  the  connection  of  the  parties  with  England.  If 
they  belong  to  that  country,  if  they  habitually  reside  there,  if 
it  is  their  home  or,  in  technical  language,  their  domicil,  then  the 
English  sentence  of  divorce  is  as  effective  as  the  sentence  of  the 
Courts  of  any  one  country  can  be.  It  gives  A  and  M  the  status 
of  unmarried  people  in  the  country  to  which  they  belong,  that 
is  to  say,  in  the  country  where  it  is,  both  to  them  and  to  the 
country  itself,  of  most  importance  that  their  status  as  married  or 
unmarried  persons  should  be  fixed.  If,  on  the  other  hand,  A  and 
M  are  domiciled,  say,  in  New  York,  the  English  sentence   of 
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divorce  is,  comparatively  speaking,  ineffective.  Hence  the  rule 
that  the  Courts  of  a  person's  domicil  have  at  any  rate  jurisdiction, 
if  not  exclusive  j  urisdiction,  in  matters  of  divorce ;  *  and  the  same 
principle  is,  we  shall  find,  applicable  not  only  to  all  judgments 
affecting  status,  but  also  to  jurisdiction  in  matters  of  succession  to 
movable  property.^ 

General  Peinciple  No.  IV.  —  The  sovereign  of  a 
country,  acting  through  the  Courts  thereof,  has  a  right 
to  exercise  jurisdiction  over  any  person  who  voluntarily 
submits  to  his  jurisdiction,^  or,  in  other  words,  the  Courts 
of  a  country  are  Courts  of  competent  jurisdiction  over 
any  person  who  voluntarily  submits  to  their  jurisdiction. 

This  principle  may  be  called  the  "  principle  of  submission,"  or, 
from  another  point  of  view,  the  "  test  or  criterion  of  submission." 
It  applies  to  every  kind  of  civil  jurisdiction.  It  amounts  to  this, 
that  a  person  who  voluntarily  agrees,  either  by  act  or  word,  to  be 
bound  by  the  judgment  of  a  given  Court  or  Courts  has  no  right 
to  deny  the  obligation  of  the  judgment  as  against  himself. 

To  a  certain  extent  Principle  No.  IV.  may  be  treated  as  an 
application,  or  result,  of  Principle  No.  III.  A  person  who  agrees 
to  be  bound  hy  the  judgment  of  a  Court,  e.g.,  by  appearing  as 
defendant,  does  often  by  this  mere  fact  give  the  Court  the  means 
of  making  its  judgment  effective  against  him.  Still,  the  principle 
of  submission  is,  it  must  be  admitted,  often  based  upon  grounds 
different  from  the  principle  of  effectiveness.  It  is  rather  a  portion, 
or  development,  of  the  rule  that  a  person  is  bound  by  his  contracts. 
Submission,  it  should  be  noticed,  may  take  place  in  various  ways, 
e.g.,  by  a  party  suing  as  plaintiff,  by  his  voluntarily  appearing  as 
defendant,  or  by  his  having  made  it  a  part  of  an  express  or  implied 
contract  that  he  will,  if  certain  questions  arise,  allow  them  to  be 
referred  for  decision  to  the  Courts  of  a  given  country.* 

'  See  chape,  vii.  and  ■s.v.,post. 

'  See  chap,  xvi.,  post. 

'  See  chap,  iv.,  Rule  42,  and  chap,  xiii.,  Rule  83,  post. 

*  ScUhsby  v.  Westenhoh  (1870),  L.  R.  6  Q.  B.  165  ;  Copin  v.  Adamson  (1875), 
1  Ex.  D.  (C.  A.)  17. 

With  the  principle  of  submission,  which  applies  more  or  less  to  all  actions, 
we  need  concern  ourselves  but  slightly.  The  main  point  to  which  attention 
should  be  directed  is  the  extent  to  which  the  principle  of  effectiveness  applies  to 
different  kinds  of  jurisdiction. 


INTRODUCTION.  45 

Though  Greneral  Principles  Nos.  III.  and  IV.  are  (it  is  sub- 
mitted) sound,  their  truth  cannot  be  dogmatically  laid  down. 
The  doctrine  they  involve  as  to  the  criteria  of  jurisdiction  under- 
lies, it  is  contended,  both  the  practice  of  our  Courts  and  judg- 
ments or  arguments  which  have  met  with  general  approval.  But 
it  cannot  in  the  exact  form  in  which  it  is  here  presented  claim  the 
direct  sanction  of  English  judges  or  of  English  text-writers. 
Hence  arises  the  necessity  for  justifying  this  doctrine  or  theory. 
Its  defence  rests  on  a  {wofold  process :  first,^  the  proof  that  the 
criteria  or  tests  suggested  apply,  though  not  always  with  equal 
clearness,  to  the  different  kinds  of  jurisdiction  which  the  High 
Court  either  itself  exercises  or  concedes  to  foreign  tribunals; 
and,  secondly,^  the  examination  of  the  objections  which  apparently, 
at  any  rate,  lie  against  the  validity  of  the  doctrine  and  of  the 
Greneral  Principles  in  which  it  is  expressed. 

Let  us  then  first  examine  the  application  of  the  principles  or 
criteria  of  jurisdiction  to  different  kinds  of  actions. 

(1)  Actions  in  rem? — In  such  actions  jurisdiction  admittedly 
depends  primarily  upon  the  res,  e.g.,  the  ship,  being  within  the 
control  of  the  Court  adjudicating  upon  the  title  thereto,  or  in 
strictness  within  the  control  of  the  sovereign  under  whose  authority 
the  Court  acts.* 

In  other  words,  the  admitted  rule  as  to  judgments  in  rem  is  a 
direct  and  obvious  application  of  the  principle  of  effectiveness, 
and  the  same  remark  applies  to  jurisdiction  in  respect  of  immov- 
ables, or  land,  situate  in  a  given  territory.'  Whenever,  indeed, 
a  Court  is  applied  to,  as,  for  example,  in  the  old  action  of  eject- 
ment, for  the  purpose  of  obtaining  from  it  possession  of  land,  or  a 
determination  of  the  right  to  the  ownership  of  land,  the  proceed- 
ing is  in  substance,  though  it  may  not  be  in  form,  an  action  in 
rem. 

(2)  Actions  with  regard  to  divorce  and  status.^ — Jurisdiction  in 
regard  to  divorce  in  general  depends,  according  to  English  law, 
upon  the  domicil  of  the  married  persons,  one  of  whom  seeks  a 

^  See  pp.  45  to  60,  post. 

''  See  pp.  60  to  58,  post. 

^  See  chaps,  vi.  and  xiv. ,  post. 

*  See  Story,  s.  592  ;  and  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  428,  429, 
language  of  Blackburn,  J.  Compare  also  chap,  xiv.,  Eule  85,  and  comment 
thereon,  post. 

'  See  Story,  ss.  589 — 591  ;  a,ndSose  v.  JUmely,  4  Cranoh,  269,  270.  Seechap.  iv., 
Eules  39,  43  ;  chap,  xii.,  Eule  81  ;  and  chap,  xiv.,  post. 

'  See  chaps,  vii.  and  xv.,  post. 
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dissolTitioii  of  the  marriage,  i.e.,  upon  the  domicil  of  the  husband. 
The  Courts  of  the  domicil  do  possess,  and  the  Courts  of  any  other 
country,  speaking  generally,  do  not  possess,  jurisdiction  to  grant 
divorce. 

No  douht  there  is  a  great  deal  which  is  artificial  in  the  rules  for 
determining  a  person's  domicil.^  A  man,  and  still  more  often  a 
woman,  may  be  legally  held  to  have  his  or  her  home  in  a  country 
where  he  or  she  does  not  live,  and,  it  may  be,  never  has  "lived. 
Hence  there  is  an  apparent  unreality  about  the  rule  which  bases  a 
Court's  authority  to  dissolve  a  marriage  upon  the  domicil  of  the 
parties.  Still,  in  the  vast  majority  of  cases,,  a  person's  domicil  is 
his  actual  home ;  it  is  the  country  where  he,  in  fact,  lives.  Hence, 
far  more  often  than  not,  a  divorce  granted  by  a  Court  of  a  per- 
son's domicil  is  the  most  effective  sentence  of  divorce  which  can  be 
attainable.  The  practice,  therefore,  of  the  English  Courts  in  this 
matter  is  a  distinct  application  of  the  principle  of  effectiveness 
combined  with  the  corollary  thereto.  To  this  we  must  add  the 
consideration  that,  in  questions  concerning  divorce  and  status 
generally,  it  is  of  practical  importance  that  the  Courts  of  some 
one  country  should  have  exclusive  jurisdiction.  We  can  therefore 
see  why  it  is  that,  assuming  the  validity  of  the  English  doctrine  of 
a  man's  belonging  to  the  country  where  he  is  domiciled,  the  Courts 
of  the  domicil  at  the  time  when  the  proceedings  for  divorce  are 
taken  not  only  have  jurisdiction,  but,  subject  to  very  limited  ex- 
ceptions, have,  according  to  English  law,  exclusive  jurisdiction  in 
the  matter.  The  same  remark  applies,  speaking  in  broad  terms, 
to  all  actions  with  regard  to  status.  We  can  also  see  how  it  comes 
to  pass  that  English  Courts  treat  other  circumstances,  such,  for 
example,  as  the  domicil  of  the  parties  at  the  time  of  the  marriage, 
the  place  of  the  marriage,  or  the  place  where  the  offence  giving  rise 
to  divorce  is  committed,  as  immaterial  in  respect  of  jurisdiction. 
These  circumstances  have  nothing  to  do  with  the  effectiveness  of 
the  sentence  of  divorce. 

(3)  Actions  with  Reference  to  Succession.^ — The  Courts  of  a 
deceased  person's  domicil  are  admittedly  Courts  of  competent 
jurisdiction  to  determine  the  devolution,  whether  by  will  or  other- 
wise, of  the  movable  property  left  by  the  deceased.  Here  again 
we  have  a  clear  application  of  the  principle  of  effectiveness. 

A  person  belongs,  according  to  the  view  of  English  judges, 


^  See  chap,  ii.,  post. 

"  See  chaps,  ix.  and  xvi.,  post. 
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"to  the  country  where  he  is  domiciled ;  it  is  there  that  he  lives,  it 
is  there,  in  the  main,  that,  speaking  very  generally,  his  movable 
property  will  he  found  situate.  If  it  be  desirable,  as  would  be 
generally  admitted,  that  the  succession  to  the  whole  of  his  mov- 
able estate  should  be  determined  by  some  one  law,  then  that  law 
must  be  the  law  of  the  country  to  which  he  belongs,  i.e.,  where 
he  dies  domiciled.  Hence  the  Courts  of  a  deceased's  domioil 
should  certainly  be  held  Courts  of  competent  jurisdiction  in  regard 
to  succession  to  movables.  Whether  they  ought  to  be  held  to  be 
Courts  of  exclusive  jurisdiction  is  a  somewhat  different  matter, 
with  which  it  will  be  convenient  to  deal  in  considering  the  objec- 
tions to  the  doctrine  that  jurisdiction  is  based  in  the  main  on  oui- 
two  principles.^ 

(4)  Actions  in  Personam.^ — This  is  the  class  of  actions  which 
presents  most  difficulty  to  a  student  bent  on  ascertaining  the 
theory  of  jurisdiction  upheld  by  the  High  Court.  One  reason  of 
this  is  that  the  Court  almost  admittedly  claims  for  itself  a  juris- 
diction more  extensive  than  it  would  concede  to  foreign  tribunals.^ 
Another  reason  is  that  the  judges  of  the  High  Court  can  hardly 
be  said  to  have  propounded  any  one  guiding  principle  as  to 
jurisdiction  in  personam,  or  rather,  as  we  shall  show  later,  the 
single  principle  which  has  been  judicially  put  forward,  with  more 
or  less  authority,*  derives  its  real  meaning  from  the  instances  and 
illustrations  of  it.  For  guidance  as  to  the  jurisdiction  claimed  by 
the  Court  itself  we  must  look  partly  to  the  practice  (independently 
of  Acts  of  Parliament)  of  the  old  Courts  of  Common  Law  and  of 
Equity,  partly  to  a  list  of  the  instances  in  which  the  jurisdiction 
of  the  High  Court  has  received  statutable  extension.*  For  guidance 
as  to  the  jurisdiction  conceded  to  foreign  tribunals  by  the  High 
Court  we  must  look  to  the,  more  or  less,  authoritative  enumeration 
of  the  cases  wherein  the  judgment  of  a  foreign  Court  is  to  be 
held  prima  facie  binding,  as  being  delivered  by  a  Court  of  com- 
petent jurisdiction.^  This  list,  however,  does  not  profess  to  be 
exhaustive,  nor,  except  in  so  far  as  it  may  be  confirmed  by  reported 
decisions,  is  it  of  undisputed  authority.     Our  right  course  is  to 


'  See  pp.  52— di,  post. 
'  See  chaps.  T.  and  xiii.,  post. 

3  See  Schibaby  M.'Westenholz  (1870),  L.  R.  6  Q.  B.  155,  159. 
^  Ibid. 

5  R.  S.  C.  1883,  Ord.  XI.  i.  1,  and  see  App.,  Note  10,  post. 
«  Sehibsby  v.  Westenhoh  (1870),  L.  E.  6  Q.  B.  155 ;  Sousillon  v.  Rousilkn  (1880), 
14  Ch.  D.  351. 
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take  the  instances  in  which  the  High  Court  apparently  exercises, 
or  concedes,  jurisdiction,  and  show  that  many  of  them  hold  good 
in  principle  when  tested  by  our  criteria. 

The  High  Court  exercises  jurisdiction  in  personam  both  where 
the  defendant  is,  and  often  where  the  defendant  is  not,  in  England 
at  the  time  of  the  commencement  of  an  action. 

First, — where  the  Defendant  is  in  England.  The  High  Court, 
or  rather  the  Courts  of  Common  Law  and  of  Equity,  which 
for  our  present  purpose  make  it  up,  have  always  claimed  juris- 
diction in  personam  over  a  defendant  in  virtue  of  the  service 
upon  him  of  the  king's  writ,  and  as  the  writ  can  be  served  upon 
any  one  in  England,  and  cannot,  except  under  statute,  be  served 
upon  any  one  out  of  England,  this  has  been  in  effect  a  claim  to 
jurisdiction  based  on  the  presence  of  a  defendant  in  England. 
But  such  jurisdiction,  though  originating  in  technical  rules  of 
yiractice,  is  in  reality  based  upon  the  principle  of  effectiveness. 
Whenever  the  King  of  England  could  serve  a  def Aiant  in 
England  with  the  royal  writ,  or  command,  the  king  could,  if  he 
chose,  make  his  judgment  effective  against  the  defendant.^ 

Becondly, — where  the  Defendant  is  not  in  England.  The  Courts 
of  Common  Law  and  of  Equity  have  never  till  recent  times 
claimed  or  exercised,  at  any  rate  directly,  jurisdiction  over  a 
defendant  who  was  not  in  England  at  the  time  for  the  service 
of  the  writ.  The  test,  therefore,  of  effectiveness  has  till  recently 
at  any  rate  held  good  in  its  negative,  no  less  than  in  its  positive, 
aspect. 

The  Courts  of  Common  Law  and  of  Equity  have  further  always 
exercised  jurisdiction  over  a  defendant  who  appeared  to,  or  a 
plaintiff  who  brought,  an  action  or  suit.  This  again  is  in  strict 
confoi-mity  with  the  principle  or  test  of  submission. 

But  the  High  Court  now,  under  statutable  powers,^  exercises 
jurisdiction  in  several  cases  in  which  the  defendant  is  not  in 
England,  and  cannot  therefore  be  served  with  a  writ  in  England. 
In  dealing  with  this  matter  we  may  dismiss  from  consideration 
all  actions  which  directly  or  indirectly  concern  land  in  England ; ' 
they  are  in  reality,  though  not  in  form,  actions  in  rem,  and  the 

'  See,  as  to  process,  3  Blackstone,  cap.  xix.  pp.  279 — 292,  and  note  particularly, 
as  to  the  different  modes  of  compelling  appearance,  "  First  Report  of  Commissioners 
for  Inquiring  into  tlie  Process,  &o.  of  Pleading  in  the  Supreme  Courts  of  Common 
Law,  1851,"  pp.  4—7. 

•^  See  R.  S.  C.  1883,  Ord.  XI.  r.  1. 

3  lUA.,  r.  1  (a),  (b). 
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jurisdiction  of  the  Court  clearly  stands  the  criterion  of  effective- 
ness. Two  of  the  other  instances  in  which  the  jurisdiction  of  the 
Court  is  exercised  are  :  where  relief  is  sought  against  a  person 
domiciled,  or  ordinarily  resident,  in  England  ;^  and  next,  wherever 
any  injunction  is  sought  as  to  anything  to  be  done  in  England, 
or  any  nuisance  in  England  is  sought  to  be  prevented  or  removed.^ 

Here  again  there  is  no  substantial  difficulty  in  applying  the 
principle  of  efEectiveness.  The  first  of  these  instances  is  little 
more  than  an  extension  of  the  rule  that  a  defendant  who  is 
present  in  England  is  liable  to  the  jurisdiction  of  the  Court.  A 
person  v^ho  is  domiciled,  or  is  ordinarily  resident,  in  a  country  is 
a  person  against  whom  a  judgment  can,  if  not  always  yet  more 
often  than  not,  be  rendered  effective.  Something  indeed  may  be 
said  against  the  admission  of  domicil  as  a  ground  of  jurisdiction 
in  personam,  and  this  point  will  be  considered  in  due  course.'  The 
second  of  these  instances  clearly  stands  the  criterion  of  effectiveness. 
When  am  injunction  is  applied  for  against  something  done  or  to 
be  done  in  England,  the  Court  is  clearly  asked  to  exercise  precisely 
the  powers  which  English  Courts,  and  no  others,  can  effectively 
exert. 

No  doubt  the  High  Court  does  exercise  jurisdiction  in  cases 
which  do  not,  obviously  at  least,  come  within  either  the  principle 
of  effectiveness  or  the  principle  of  submission,  and  the  existence 
of  these  cases*  is  an  objection  to  the  soundness  of  the  doctrine 
propounded  in  this  Introduction.  The  force  of  this  objection  will 
receive  consideration  in  its  proper  place.  Meanwhile  all  that  need 
here  be  insisted  upon  is  that  the  jurisdiction  in  personam  of  the 
High  Court,  in  so  far  as  it  is  original  and  independent  of  statute, 
rests  almost  entirely  upon  one  or  other  of  our  two  principles  of 
jurisdiction,  and,  in  so  far  as  it  is  statutable,  is  to  a  very  great 
extent  based  on  the  principle  of  effectiveness. 

The  High  Court  certainly,  or  aU  but  certainly,  concedes  juris- 
diction to  the  Courts  of  a  foreign  country  in  the  following 
cases*: — 

(i)  Where  the  defendant  is  at  the  time  of  the  action  being 
brought  resident  [present  ?]  in  the  foreign  country. 


'  Ibid.,  r.  1  (c). 
'  lUd.,  r.  1  (f). 
^  See  p.  52,  post. 

*  E.  S.  C.  Ord.  XI.  1.  1  (e),  (g) ;  and  compare  Ord.  XVI.  r.  48. 
=  Sshibsby  v.  Weatenkoh  (1870),  L.  R.  6  Q.  B.  156  ;  RousilUm  v.  Eomillon  (1880), 
14  Ch.  D.  351.     See  chap,  xiii.,  post. 
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(ii)  Where  the  defendant  is  at  the  time  of  the  judgment  being 
delivered  a  subject  of  the  sovereign  of  the  foreign 
country. 

(iii)  Where  the  party  who  objects  to  the  jurisdiction  has  by  his 
conduct  precluded  himself  from  objecting  to  the  jurisdic- 
tion of  the  foreign  Court.^ 

These  are  the  sole  instances  in  which  it  is  in  any  degree  certain 
that  our  judges  concede, jurisdiction  in  personam  to  the  Courts  of 
a  foreign  country,  and  some  doubt  may  even  be  entertained 
whether  jurisdiction  would  always  be  conceded  solely  on  account 
of  the  defendant's  allegiance.^ 

Now,  of  these  instances,  cases  i.  and  ii.  clearly  come  within  the 
principle  of  effectiveness,  whilst  case  iii.  is  nothing  but  the  applica- 
tion, or  rather  the  expression,  of  the  principle  of  submission. 

Let  us  next  consider  the  objections  which  may  fairly  be  brought 
against  the  validity  of  the  proposed  criteria  of  jurisdiction.  Our 
theory  of  jurisdiction  is  open  to  objections  of  two  different  kiads. 

First  objection. — English  judges,  it  may  be  urged,  have  main- 
tained a  different  doctrine,  for  they  have  based  the  jurisdiction  of 
a  sovereign,  when  acting  as  judge,  not  on  his  power  to  enforce  his 
judgments,  but  on  the  "  duty  "  of  the  person  affected  thereby 
(speaking  generally  the  defendant)  to  obey  them. 

That  the  judges  have  used  language  which  apparently  supports 
this  objection  is  true.  "  We  think,"  say  the  Court  of  Queen's 
Bench,  "that  the  judgment  of  a  Court  of  competent  jurisdiction 
"  over  the  defendant  imposes  a  duty  or  obligation  on  the  defendant 
"  to  pay  the  sum  for  which  judgment  is  given,  which  the  Courts  in 
"  this  country  are  bound  to  enforce ;  and  consequently  that  any- 
"  thing  which  negatives  that  duty,  or  forms  a  legal  excuse  for  not 
"  performing  it,  is  a  defence  to  the  action."' 

The  answer  to  this  objection  is  that  the  doctrine  judicially  laid 
down  does  not  in  any  way  contradict  the  principle  here  contended 
for.  The  language  of  Baron  Parke,  adopted  by  the  Court  of 
Queen's  Bench  in  the  passage  just  cited,  is,  when  taken  alone,  too 

'  See  chap.  xiii. ,  post.  ' 

'  Douglas  v.  Forrest  (1828),  4  Bing.  686,  is  the  only  case  known  to  me  whloh 
comes  near  to  a  decision  that  allegiance  is  a  basis  of  jurisdiction.  There  are,  of 
course,  dicta  in  Schibsby  v.  Westenhob,  Rousillon  v.  Bousilhn,  and  perhaps  else- 
where, to  the  effect  that  the  Courts  of  a  country  have  jurisdiction  over  a  defendant 
who  at  the  time  when  the  judgment  is  given  is  a  subject  of  the  sovereign  thereof. 

■i  Schibsby  v.  Westenholn  (1870),  L.  R.  6  Q.  B.  165,  159,  per  curiam.  See 
Rmsell  V.  Smyth  (1842),  9  M.  &  W.  819;  Williams  v.  Jones  (1845),  13  M.  &  W. 
628,  633. 
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vague  to  afEord  a  test  of  jurisdiction.  The  term  "  duty  "  cannot 
be  used  in  its  ethical  sense.  The  moral  obligation  of  a  defendant, 
X,  to  obey  the  judgment  of  an  Italian  Court,  ordering  him  to 
pay  20/.  to  A,  depends  on  many  considerations  which  Courts  of 
law,  not  being  Courts  of  casuistry,  do  not  attempt  to  touch,  and 
above  all,  on  the  very  matter  which,  in  an  action  on  a  judgment, 
cannot  be  discussed  at  all,  namely,  whether  X  does  or  does  not, 
in  fact,  owe  201.  to  A.  A.  "  duty  "  from  a  legal  point  of  view 
is  the  correlative  to  a  "  right,"  and  the  question,  therefore,  whether 
X  is  under  a  legal  duty  to  obey  the  judgment  of  the  Italian 
Court  is  identical  with  the  inquiry  whether  the  King  of  Italy, 
acting  through  his  Courts,  has  a  right  to  command  A  to  pay 
X  201.  ?  That  this  is  so  is  admitted  by  the  very  judgment  which 
treats  the  "  duty "  of  the  defendant  as  a  criterion  by  which 
to  determine  the  competence  of  a  foreign  Court.'  We  are  forced, 
then,  to  ask,  when  has  a  given  sovereign,  e.g.,  the  King  of  Italy, 
the  "  right "  to  issue  commands  to  X  ?  This  is  the  problem  to  be 
solved.  Our  criteria  are  an  attempt  to  solve  it.  The  validity  of  a 
solution  cannot  be  affected,  one  way  or  the  other,  by  stating  the 
problem  which  the  solution  is  intended  to  answer.  The  Court  of 
Queen's  Bench  does  not  in  fact  really  rely  upon  the  vague 
principle  that  the  validity  of  a  foreign  judgment  depends  on  the 
duty  of  a  defendant  to  obey  it.  What  the  judges  reaUy  do  is  to 
enumerate  the  circumstances  under  which  this  duty  arises,  and  to 
show  that,  in  the  particular  case,  none  of  the  conditions,  which 
create  a  duty  on  the  part  of  a  defendant  to  obey,  or  the  right  on 
the  part  of  a  sovereign  to  issue,  a  judgment  against  him,  exist. 
The  important  thing,  therefore,  to  ascertain  is  whether  the  principle 
of  effectiveness  and  the  principle  of  submission  do,  or  do  not, 
include  aU  the  conditions  under  which,  according  to  the  judgment 
of  the  Court  of  Queen's  Bench,  a  person  is  bound,  or  is  under  a 
duty  to  obey,  the  commands  of  a  sovereign. 

Here  we  come  across  another  and  much  more  serious  objection 
to  the  positions  which  I  am  concerned  to  defend. 

Second  objection. — The  High  Court,  it  may  be  urged,  claims  or 
concedes  jurisdiction  under  circumstances  which  cannot  be  covered 
by  either  of  our  principles  of  jurisdiction. 

The  validity  of  this  criticism  can  be  determined  only  by 
examining  the  eases  of  the  exercise  of  jurisdiction  which,  apparently 
at  least,  fall  within  neither  the  principle  of  effectiveness  nor  the 
j)rinciple  of  submission. 

»  Schibaby  v.  Westenhoh  (1870),  L.  R.  6  Q.  B.  155,  160,  161. 
E  2 
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These  anomalous  or  exceptional  cases  may  be  brought  under  th& 
following  heads,  to  some  of  which  reference  has  already  been  made 
in  the  foregoing  pages. 

(1)  Jurisdiction  founded  upon  domicil  or  ordinary  residence} — 
That  a  person  should  be  bound  by  a  judgment  because  he  is 
domiciled  in  the  country  where  the  Court  delivering  judgment  haa 
authority  is,  it  must  be  admitted,  to  a  certain  degree  an  anomaly. 

In  actions  having  reference  to  status  this  anomaly  may,  as 
already  suggested,  be  without  great  difEculty  accounted  for.  The- 
Courts  of  a  man's  domicil  can  give  a  more  effective  judgment  with 
regard  to  his  status,  e.g.,  on  the  question  whether  he  is  to  be  held 
legitimate  or  not,  than  the  Courts  of  any  other  country.  That 
jurisdiction  should,  therefore,  in  this  case  depend  upon  domicil,  is. 
in  conformity  with  the  principle  of  effectiveness  and  the  corollary 
thereto. 

That  domicil  should  be  the  test  of  jurisdiction  in  matters  of 
succession  to  movable  property  admits  also  of  explanation.  It  is 
true  that,  if  each  piece  of  property  be  looked  at  separately, 
jurisdiction  ought  to  belong,  not  to  the  Courts  of  the  deceased's 
domicil,  but  to  the  Courts  of  the  country  where  each  piece  of 
property  is  situate  at  the  time  of  his  death,  for  it  is  clear  that  it  is 
the  Courts  of  the  situs  which  can  give  the  most  effective  judgment 
with  regard  to  the  possession  of  property  situate  within  a  given 
territory.  But  if  it  be  convenient,  as  it  certainly  is,  that  thfr 
Courts  and  the  law  of  some  one  country  should  determine  the- 
succession  to  the  whole  of  a  deceased's  movable  property,  then  it  is 
in  accordance  with  the  principle  of  effectiveness  that  jurisdiction 
should  belong  to  the  Courts  of  the  deceased's  domicil. 

From  the  fact,  however,  that  in  matters  of  succession  the  power- 
of  giving  an  effective  judgment  belongs  rather  to  the  Courts  of  the 
situs  than  to  the  Courts  of  the  domicil,  flow  some  noteworthy 
results. 

In  the  first  place  succession  to  land  is  determined  by  the  Courts, 
of  the  country  where  the  land  is  situate.^ 

In  the  second  place,  in  countries  such  as  England,  where  a. 
distinct  difference  is  drawn  between  the  administration  of  and  the 
beneficial  succession  to  movables,  every  matter  connected  with 
administration  is  within  the  jurisdiction  of  the  Courts  of  the 
country  where  any  articles  of  a  deceased's  movable  property  are 


'  See  chap,  v.,  Rule  46,  Exception  3,  p.  229,  post. 
"  Story,  s.  591  ;  Rules  39,  43,  81,  85,  post. 
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locally  situate.^  T,  an  intestate,  for  example,  dies  domiciled  in 
Portugal,  leaving  goods,  money,  &c.,  in  England.  The  Portuguese 
Courts  indeed  are  Courts  of  competent  jurisdiction  to  determine 
whether  A,  T's  natural  son,  is  or  is  not  entitled  to  succeed  to  such 
part  of  J"s  money  and  goods  as  may  remain  after  the  due 
administration  of  T's  property  in  England,  e.g.,  the  payment  of 
his  debts  there,  and  the  decision  of  the  Portuguese  Courts  in  the 
matter  of  ^'s  claim  to  succeed  will  be  taken  as  conclusive  by 
English  Courts.^  But  it  is  to  the  English  Courts,  or  to  persons 
acting  under  their  authority,  that  belongs  the  right  and  duty  of 
administration.  They  are  in  this  matter  the  Courts  of  competent' 
and  exclusive  jurisdiction. 

In  the  third  place,  though,  as  regards  beneficial  succession 
to  movables,  the  Courts  of  the  deceased's  domioil  are  Courts  of 
competi'nt  jurisdiction,  they  are  not  Courts  of  exclusively  competent 
jurisdiction.  Thus,  though  to  follow  out  our  supposed  case  of  a 
Portuguese  dying  domiciled  in  Portugal,  and  leaving  movables 
in  England,  the  Portuguese  Coiirts  are  competent  to  determine 
whether  A  has  a  right  to  succeed  beneficially  to  T,  yet  the  right 
and  duty  of  the  English  Court  in  "  administering  the  property, 
"  supposing  a  suit  to  be  instituted  for  its  administration,  is  to 
"  ascertain  who,  by  the  law  of  the  domicil,  are  entitled  [to  succeed 
"  to  T's  property],  and,  that  being  ascertained,  to  distribute  the 
"  property  accordingly.  The  duty  of  administration  is  to  be  dis- 
"  charged  by  the  Com-ts  of  this  country,  though  in  the  performance 
"  of  that  duty  they  will  be  guided  by  the  law  of  the  domicil,"*  and 
wOl  follow  any  decision  given  in  the  matter,  e.g.,  as  to  the  right 
of  an  illegitimate  son  to  succeed,  by  the  Courts  of  the  domioil.' 
The  admitted  rules,  in  short,  as  to  jurisdiction  in  matters  of 
succession,  arise  not  from  any  opposition  to  the  principle  of 
effectiveness,  but  from  a  question  how  best  to  apply  it  to  the 
matter  in  hand.  Look  at  the  property  of  a  deceased  as  a  whole, 
and  the  Courts  of  the  country  to  which  he  belongs  {i.e.,  according 
to  English  law,  of  his  domioil)  will  appear  to  be  in  general  the 
tribunals  most  capable   of    giving    an   effective  judgment  with 


'  See  chap,  ix.,  Kale  63,  post. 

2  DogUmi  v.  Crispin  (1866),  L.  R.  1  H.  L.  301. 

'  Compare  JEnohin  v.  Wylie  (1862),  10  H.  L.  C.  1,  with  Ewing  v.  Orr-Ewing 
(1883),  9  App.  Cas.  34  ;  (1885),  10  App.  Cas.  453. 

*  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  13,  per  Lord  Cranworth ;  cited  -with 
approval  in  Ewing  v.  Orr-Ewing  (1885),  10  App.  Cas.  453,  503,  per  Lord  Selbome. 

5  Doglioni  v.  Crispin  (1866),  L.  E.  1  H.  L.  301 . 
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regard  to  it.  Look,  however,  at  Ms  movable  property,  not  as  a 
whole,  but  as  consisting  of  separate  movables,  and  then  it  wiU 
appear  that  the  Courts  of  a  country  where  each  movable  is  situate 
are  the  tribunals  capable  of  giving  the  most  effective  judgment 
with  regard  to  such  movable.  Whatever  be  the  most  proper 
application  of  the  principle  of  effectiveness,  the  very  difficulties 
felt  by  the  Courts  in  applying  it  show  that  it  is  the  principle  by 
which  they  are  guided  in  matters  of  succession. 

Why,  however,  should  domicil  be  a  foundation  of  jurisdiction  in 
personal  actions  ? 

The  answer  apparently  is  that,  until  recently,  it  never  has  been, 
according  to  English  law,  a  ground  for  jurisdiction.  That  it  has 
recently  been  treated  as  such  must  be  attributed,  either  to  the 
habit  of  resting  jurisdiction  on  domicil  in  matters  of  status  and 
of  succession,  or  to  the  fact  that,  when  a  man  is  "  domiciled  "  or 
"  ordinarily  resident "  in  a  country,  the  Courts  of  that  country 
can,  if  not  always,  yet  frequently,  make  a  judgment  against  him 
effective,  with  which  fact  is  combined  the  consideration  that  a 
man  who  has  his  domicil  or  ordinary  residence,  e.g.,  in  England, 
may  perhaps  be  taken  to  submit  to  the  jurisdiction  of  the  English 
Courts.  However  this  may  be,  the  admission  ought  to  be  made 
that,  as  regards  actions  in  personam,  it  is  something  of  an  anomaly 
that  domicil  should  be  made  a  ground  of  jurisdiction. 

(2)  Jurisdiction  founded  on  place  of  obligation.^ — It  is  sometimes 
asserted  that  the  High  Court  recognises  the  jurisdiction  of  the 
forum  obligationis,  that  is,  of  the  Courts  of  the  country  where  an 
obligation  is  incurred,  or,  in  the  terms  of  English  law,  a  cause  of 
action  has  arisen.^  For  this  assertion,  however,  if  made  in  its  full 
breadth,  no  decisive  authority  can  be  cited.  Neither  at  Common 
Law  nor  in  Equity  did  the  mere  fact  of  a  tort  having  been 
committed,  or  of  a  contract  having  been  made  or  broken,  in 
England,  give  the  Courts  jurisdiction  over  a  defendant  not  present 
in  England,  and  there  is  no  reason  to  suppose  that  the  English 
Courts  have  ever  conceded  to  foreign  tribunals  authority  more 
extensive  than  that  which  the  English  Courts  claimed  for  them- 
selves. At  the  present  moment,  moreover,  not  only  is  there 
nothing  to   show  that  the   commission   of    a  tort,'  whether  in 

'  See  chap,  v.,  Rule  46,  Exception  6  ;  and  compare  chap,  xiii.,  Rules  83,  84,  post. 

2  See  ScMbsby  \.  Westenhoh  (1870),  L.  R.  6  Q.  B.  15.5,  161  ;  compared  with 
WcKtlake  (4th  ed.),  pp.  373,  374,  and  R.  S.  0.  1883,  Ord.  XI.  r.  1  (e). 

''  See  Companhia  de  Mozambique  v.  British  South  Africa  Go.,  [1892]  2  Q.  B.  (0.  A.) 
358,  413,  judgment  of  Fiy,  L.  J. 
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England  or  in  a  foreign  country,  is  held  by  our  judges  to  give 
jurisdiction  in  respect  of  the  wrong  to  the  Courts  of  the  country 
where  the  wa-ong  is  committed ;  but  there  is  some,  though  not 
decisive,  authority  for  the  assertion  that  they  do  not  recognise 
such  a  ground  of  jurisdiction.' 

The  Common  Law  Procedure  Act,  1852,  ss.  18,  19,  indeed  gave 
the  Common  Law  Courts  jurisdiction  (which  the  judges  them- 
selves thought  in  principle  hardly  defensible)  ^  over  a  defendant 
not  present  in  England,  when  either  the  cause  of  action  arose 
in  England  or  depended  upon  the  breach  of  a  contract  made  in 
England,^  and  the  High  Court  now  claims  jurisdiction  in  personam 
over  an  absent  defendant  when  the  action  is  founded  on  a  breach 
in  England  of  any  contract,  wherever  made,  which,  according  to 
the  terms  thereof,  ought  to  be  performed  in  England.*  Whether 
the  High  Court  would  concede  an  analogous  jurisdiction  to  foreign 
tribunals  is  a  point  on  which  no  certain  opinion  can  be  pronounced, 
whilst  authority  can  be  ^  cited  for  the  proposition  that  the  mere 
circumstance  of  a  contract  having  been  made  in  a  foreign  country 
does  not  give  jurisdiction  to  the  Courts  thereof.  Assume,  however, 
that  the  High  Court  holds  that  foreign  Courts  can  exercise  any 
jurisdiction  which  it  claims  for  itself ;  even  then  the  respect  paid 
by  our  judges  to  the  forum  ohligationis  is  reduced  to  this,  namely, 
that  the  Courts  of  a  country  have,  in  the  opinion  of  the  High 
Court,  jurisdiction  over  a  defendant  who  has  broken  in  that 
country  a  contract  which,  by  the  terms  thereof,  ought  to  be 
performed  there. 

Even  this  amount  of  respect  for  the  forum  ohligationis  cannot, 
it  will  be  said,  be  explained  by  the  principle  of  effectiveness. 
This  is  true ;  but  the  jurisdiction  of  the  Courts  of  a  country  where 
a  contract  is  intended  to  be  performed,  and  is  in  fact  broken, 
admits  of  explanation  as  an  extension  of  the  principle  of  submis- 
sion. If  X  contracts  with  A  to  do  something,  e.g.,  build  a  house 
or  deliver  goods  in  France,  there  is,  at  any  rate,  some  ground  for 

1  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.  C.  670.  Compare 
chap,  xiii.,  Rule  84,  post. 

2  Sehibshy  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155, 

3  C.  L.  P.  Act,  1852,  B.  18.  And  see  Jackson  v.  Spittall  (1870),  L.  R.  5  C.  P. 
642  ;  Durham  y.  Spenee  (1870),  L.  R.  6  Ex.  46  ;  AUhusen  v.  Malgarejo  (1868),  L.  R. 
3  Q.  B.  340. 

*  R.  S.  C.  1883,  Ord.  XI.  i.  1  (e). 

*  Sonsillon  V.  Mousillon  (1880),  14  Ch.  D.  351.  Compare,  enpeoially.  Sirdar 
Gurdyal  Singh  v.  Sajah  of  Faridkote,  [1894]  A.  C.  670  ;  and  see  chap.  xiii.,Rule  84, 
post. 
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the  assumption  that  X  and  A  tacitly  agree  to  submit  any  contro- 
versy as  to  the  performance  of  th^;  contract  by  X  to  the  decision 
of  the  French  Courts.  If  this  explanation  be  thought  far-fetched, 
then  the  deference,  limited  as  it  is,  paid  to  the  forum  obligationis 
must  be  treated  as  an  anomaly,  suggested  to  English  judges  when 
framing  rules  as  to  jurisdiction^  by  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  ss.  18,  19. 

(3)  Jurisdiction  founded  on  possession  of  property} — Ought  the 
possession  of  immovable  or  movable  property  in  a  particular 
country  to  give  the  Courts  thereof  jurisdiction  over  the  possessor  ? 
This  is  a  question  which,  in  the  opinion  of  English  judges,  is  stiU 
of)en  to  discussion. 

Two  points,  however,  must  be  carefully  distinguished. 

The  possession  of  property,  whether  land  or  goods,  undoubtedly 
gives  the  Courts  of  the  country  where  the  property  is  situate  juris- 
diction over  that  property,  and,  therefore,  over  the  owner  or  pos- 
sessor thereof,  in  regard  thereto.  If  a  man  claims  land  or  goods 
in  Italy,  the  Italian  Courts  have  a  right  to  determine  who  is  the 
person  entitled  to  the  ownership,  or  possession,  of  such  land  or 
goods.  Such  a  determination  is  in  substance,  though  not  neces- 
sarily in  form,  a  judgment  in  rem,  and  its  effect  is,  subject  to 
exceptions,  with  which  we  need  not  now  trouble  ourselves,  fully 
recognised  by  English  Courts.'  One  may  perhaps  go  further  and 
say  that  the  possession  of  property,  at  any  rate  of  land,  in  a  coun- 
try gives  the  Courts  jurisdiction  over  the  possessor  in  regard  to 
obligations  connected  with  this  property.*  This  concession  of 
jurisdiction  is  not  only  consistent  with,  but  confirmatory  of,  both 
the  principle  of  effectiveness  and  the  principle  of  submission. 

The  possession  of  property,  whether  land  or  movables,  is,  how- 
ever, in  Scotland,  as  in  some  other  countries,  held  to  give  the 
Courts  of  the  country  jurisdiction  over  the  possessor,  not  only  iu 
respect  of  the  property  or  of  duties  connected  therewith,  but  gene- 
rally, and  in  short,  to  have  the  same  effect  as  is  given  to  the  pres- 
ence of  the  owner  in  Scotland.     This  is  apparently  the  theory  of 

1  R.  S.  C.  1883,  Ord.  XI.  r.  1. 

'  Compare  chap,  v.,  Rule  46,  Exception  4,  and  chap,  xiii.,  Rule  84,  post. 

'  See  Castrigue  v.  Zmrie  (1870),  39  L.  J.  C.  P.  350  ;  Sehibsby  v.  Westenhob  (1870), 
L.  R.  6  Q.  B.  155,  163;  Alcock  v.  Smith,  [1892]  1  Ch.  (C.  A)  238;  Cammell  v. 
SeweU  (1860),  5  H.  &  N.  728  ;  29  L.  J.  Ex.  350 ;  Sousillon  v.  Bomilhn  (1880), 
14  Ch.  D.  351. 

*  Ibid.,  and  Beequet  t.  McCarthy  (1831),  2  B.  &  Ad.  951  ;  and  compare  R.  S.  C. 
1883,  Ord.  XI.  i.  1  (a),  (b). 
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^so-called)  arrestment  to  found  jurisdiction;*  if,  for  example,  X 
has  broken  a  contract  with  A,  or  done  a  wrong  to  A,  and  goods 
of  X's  are  lying  in  Scotland,  the  arrest  of  the  goods  gives  the 
Scotch  Courts,  according  to  Scotch  law,  jurisdiction  to  entertain 
an  action  against  X  for  the  breach  of  contract  or  the  wrong.^ 
The  High  Court,  however,  does  not  claim  jurisdiction  for  itself  on 
■account  of  the  presence  in  England  of  a  defendant's  property, 
and  English  judges  have  expressed  the  greatest  doubt  whether 
the  possession  of  property  locally  situate  in  a  country  and  pro- 
tected by  its  laws  does  afford  a  ground  of  jurisdiction,  and  incline 
io  the  opinion  that  it  does  not. 

Now  the  noticeable  thiug  is  the  existence  of  this  doubt  and  the 
reason  thereof.  The  argument  for  basing  jurisdiction  on  the  pos- 
session of  property  is  that  the  possession  by  X  of  property,  e.g., 
in  Scotland,  especially  when  seized  by  the  Scotch  Courts,  does,  as 
fai-  as  it  goes,  give  the  Courts  the  means  of  rendering  a  judgment 
against  X  effective.  The  argument  against  making  the  posses- 
sion of  property  a  ground  of  jurisdiction  is  that  "  the  existence  of 
■"  such  property,  which  may  be  very  small,  affords  no  sufficient 
^'  ground  for  imposing  on  the  foreign  owner  of  that  property  a  duty 
^'  or  obligation  to  fulfil  the  judgment"^  given  against  him  by  the 
foreign  Court  in  an  action,  e.g.,  for  libel,  which  has  no  reference 
to  his  rights  over  such  property.  In  other  words,  the  objection  to 
jurisdiction  founded  on  the  possession  of  property,  say  in  Scotland, 
is  that  the  fact  of  X's  possessing  property  in  Scotland  does  not 
of  itself  give  the  Scotch  Courts  power  to  deliver  an  effective 
judgment  against  X.  Whatever  be  the  weight  of  the  arguments 
in  favour  of,  and  against,  the  founding  of  jurisdiction  on  the 
possession  of  property,  the  hesitation  of  English  judges  in  the 
matter  is  instructive.  They  hesitate  because  there  is  a  difficulty 
in  determining  how  far  jurisdiction  resting  on  the  possession  of 
property  stands  the  test  of  effectiveness. 

(4)  Jurisdiction  founded  on  considerations  of  convenience. — The 
High  Court  assumes  jurisdiction  in  certain  instances  on  the  ground 
of  convenience,  and  especially  upon  the  ground  of  the  advantage 
■of  pronouncing  judgment  once  for  all  against  every  person 
interested  in  a  particular  action.  Thus  a  person,  Y,  living  out  of 
JEngland,  may  be  joined  as  defendant  in  an  action  against  X, 


'  Mackay,  Praot.  Court  of  Session,  i.  pp.  173 — 176. 

^  See  especially,  Ibid.,  p.  177,  note  (a). 

3  Schibsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155,  163. 
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because  he  is  a  proper  party  to  the  actioii,i  and  on  similar  grounds 
a  defendant  may  join  in  the  action  a  third  party ,^  against  whom 
he  is  entitled  to  indemnity  even  though  such  third  party  be  out  of 
England.  The  exercise  of  jurisdiction  in  these  instances  cannot 
fairly  be  brought  under  the  principle  either  of  effectiveness  or  of 
submission ;  it  is,  strictly  speaking,  anomalous  and  justifiable,  if  at 
all,  only  by  considerations  of  immediate  convenience.  Our  Courts 
would  scarcely  admit  the  validity  of  foreign  judgments  against 
persons  made  parties  to  an  action  under  rules  similar  to  Eules  of 
Court,  1883,  Ord.  XI.  r.  1  (g),  or  Ord.  XVI.  r.  48. 

Our  examination,  then,  of  the  principles,  or  criteria,  of  jurisdiction 
leads  to  this  result.  The  greater  number  of  the  instances  in  which 
the  High  Court  itself  claims  jurisdiction,  or  allows  jurisdiction 
to  foreign  Courts,  fall  under  one  or  other  of  our  two  principles. 
The  instances  which  do  not  at  first  sight  fall  under  one  of  these 
principles  are  some  of  them  seen  to  be  in  reality  applications  of 
one  or  other  of  these  principles,  modified  more  or  less  by  the 
desirability  {e.g.,  in  the  case  of  divorce)  of  enabling  the  Court  of 
some  one  country  to  give  a  final  decision  on  matters  as  to  which 
the  Court  of  no  country  can  give  an  absolutely  effective  judgment. 
In  other  instances  the  rule  as  to  jurisdiction  is  doubtful,  but  in 
these  the  doubt  is  found,  on  investigation,  to  arise  not  from  the 
invalidity  of  our  tests,  but  from  a  difference  of  opinion  on  the 
result  to  which  the  application  of  these  tests  leads.  There  are, 
further,  one  or  two  cases  in  which  our  Courts,  for  purposes  of  con- 
venience, exercise  a  jurisdiction  which  they  would  not  concede  to 
foreign  tribunals.  If,  however,  the  instances  in  which  our  tests 
obviously  hold  good  be  fairly  compared  with  the  few  instances 
in  which  their  validity  is  disputable,  the  conclusion  to  which  we 
are  led  is  that  the  principle  of  effectiveness  and  the  principle  of 
submission  are  the  true,  though  not  perhaps  the  sole,  critferia  of 
jurisdiction. 

Choice  of  Law. ^ 

GrENERAL  PRINCIPLE  No.  V.  —  The  nature  of  a  right 
acquired  under  the  law  of  any  civilised  country  must  be 
determined  in  accordance  with  the  law  under  which  the 
right  is  acquired.* 

1  Compare  chap,  v.,  Rule  46,  Exception  7,  post,  based  on  Ord.  XI.  r.  1  (g). 

2  See  Ord.  XVI.  r.  48. 

'  See  as  to  choice  of  law,  chaps,  xix.  to  xxxii.,  post. 

*  See  Sooper  v.  Gumm  (1867),  L.  R.  2  Ch.  282,  289,  judgment  of  Turner,  L.J. 
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This  principle  is  an  immediate  inference  from  Principle  No.  I. 
If  A  acquires,  under  the  law  of  France,  a  right  to  he  paid  20/. 
hy  X,  it  follows  that,  if  A  is  to  enforce  his  right,  we  must  inquire 
exactly  what  the  right  is  which  the  law  of  France  gives  him,  for 
if  this  is  not  done,  and  the  case  is  determined  exactly  as  if  the 
debt  had  been  incurred  in  England,  then  it  is  possible  that  X  may 
receive  something  more  or  less  than  he  can  fairly  claim,  or,  in  other 
words,  that  English  Courts  may  enforce,  not  the  right  acquired 
under  the  law  of  France,  but  some  diiferent  right.  But  to  do  this 
is  to  violate  Greneral  Principle  No.  I.  We  may  see  more  clearly 
that  this  is  so,  if  we  suppose  the  French  Courts  to  be  called  upon 
to  enforce  a  right  acquired  by  A  against  X  under  the  law  of 
England.  The  reason  why  they  enforce  ^'s  claim  at  all  is  the 
advisability  of  giving  effect  in  France  to  rights  acquired  by  one 
Englishman  against  another  in  England.  But,  if  English  law  be 
not  regarded  as  to  the  nature  of  the  right  acquired,  we  can  see 
in  a  moment  that  error  and  injustice  would  be  the  result.  Thus, 
X  and  A  are  Englishmen,  living  in  England.  X,  out  of 
gratitude  to  A,  but  for  no  consideration  whatever,  promises  A  to 
pay  him  100/.  The  promise  gives  A  no  legal  right  whatever, 
under  English  law,  to  the  payment  of  the  100/.  by  X.  Both 
parties  being  in  France,  A  sues  X  in  a  French  Court  for  the  100/. 
as  a  debt  owing  to  him.  If  A's  claim  be  measured,  as  it  ought  to 
be,  by  English  law,  then  A  will  recover  nothing  ;  having  acquired 
no  right  to  payment  under  English  law,  he  possesses  no  right 
which  he  can  enforce  in  France.  If,  on  the  other  hand,  the 
nature  of  ^'s  claim  be  not  measured  by  English  law,  then  he  may 
very  possibly  recover  100/. ;  with  the  result  that  he  enforces  not  a 
right  duly  acquired  under  English  law,  but  a  non-existent  right 
which  the  French  Courts  erroneously  thought  he  had  acquired 
under  English  law.  The  French  Courts,  in  other  words,  through 
neglect  of  Principle  No.  V.,  fail  in  their  effort  to  enforce  in  France 
a  right  acquired  under  the  law  of  England.' 

GrENERAL   PRINCIPLE   No.    VI.  —  Whenever    the   legal 

Gom'pa.Te  Anderson  y.Lmetmilk  (1854),  9  Moore,  P.  C.  325,  and  Aleock  v.  Smith, 
[1892]  1  Ch.  (C.  A.)  238  ;  Embiricos  v.  Angh-Amtrian  Bank,  [1904]  2  K.  B.  870  ; 
[1905]  1  K.  B.  (C.  A.)  677. 

'  Compare,  as  to  possible  mistake  as  to  the  law  of  England,  Castrique  v.  Imrie 
(1870),  L.  R.  4  H.  L.  414.  It  seems  to  foUoTT  that  where  a  promise,  governed  by 
the  law,  e.g.,  of  Scotland,  is  under  Scotch  law  valid,  without  a  consideration,  an 
action  may  be  maintained  upon  it  in  England. 
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effect  of  any  transaction  depends  upon  the  intention  of 
the  party  or  parties  thereto,  as  to  the  law  by  which  it 
was  governed,  then  the  effect  of  the  transaction  must  be 
determined  in  accordance  with  the  law  contemplated  by 
such  party  or  parties.^ 

This  is  a  canon  having  reference,  not  to  the  acquisition  but  to 
the  interpretation  of  rights ;  it  defines  a  second  ground  on  which 
English  Courts  have  to  consider  the  effect  of  foreign  law.  In  the 
cases  which  come  within  it  regard  is  paid  to  foreign  law,  not 
because  such  law  confers  any  rights  upon  a  given  person,  but 
because  the  terms  of  the  law  explain  what  are  the  rights  which 
given  persons  intended  to  give  or  acquire  in  consequence  of  a 
particular  transaction. 

In  many  instances  the  legal  effect  of  a  person's  conduct  is 
independent  of  his  will  or  intention.  In  others,  and  notably  in 
the  case  of  wills  or  contracts,''  the  aim  of  the  Courts  is  to  carry  out 
the  intention  or  wish  of  some  given  person  or  persons,  and  if  the 
Courts  are  called  upon  to  construe  a  testamentary  document  or 
agreement,  they  must  look  to  the  intention  of  the  testator  or  of 
the  contractors,  But  such  intention  cannot  in  most  cases  be 
ascertained  without  considering  what  was  the  law  with  reference 
to  which  the  testator  made  his  will,  or  the  contractors  entered  into 
an  agreement.  The  person  whose  intention  has  to  be  ascertained 
— we  will  suppose  him,  for  the  sake  of  simplicity,  t)  be  a  testator — 
may  point  out  in  so  many  words  what  is  the  body  of  rules,  or  the 
law  in  reference  to  which  his  will  is  to  be  construed.  An  English- 
man domiciled  in  England  may  say  expressly  that  he  wishes  his 
property  to  be  distributed,  in  so  far  as  English  law  does  not  forbid 
such  distribution,  in  accordance  with  the  principles  laid  down  by 
Bentham  in  his  Principles  of  a  Civil  Code,  chapter  iii.,  or  in 
accordance  with  the  provisions  of  the  Code  Napoleon.  In  the  one 
case  it  would  be  necessary  to  examine  the  writings  of  the  jurist,  in 
the  other  it  would  be  necessary  to  examine  the  French  Code,  in 
order  to  determine  what  were  the  intentions-  of  the  testator.     The 


'  As  to  contracts,  see  Lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B.  115  ;  Greer  v.  Poole 
(1880),  6  Q.  B.  D.  272;  In  re  Missouri  Steamship  Co.  (1889),  42  Oh.  D.  (0.  A.)  321. 
As  to  marriage  settlements,  see  Este  v.  Smyth  (1854),  18  Beav.  112,  121,  122, 
judgment  of  Romilly,  M.  R.  As  to  wUls,  see  Bradford  v.  Young  (1886),  29  Ch.  D. 
(C.  A.)  617,  625  ;  Studd  v.  Cook  (1883),  8  App.  Cas.  577  ;  Nelson^  Oases  on  Priv. 
Int.  Law,  p.  193. 

2  See,  especially,  chap,  xxv.,  Rules  146,  162,  and  Sub-Rules  thereto,  pott. 
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rights  of  the  persons  benefited  by  the  will  would  depend,  in  the 
one  instance,  on  the  doctrines  of  Benthatn,  and  in  the  other  on 
the  provisions  of  the  Code  Napoleon.  It  is  of  course  perfectly 
plain  that  neither  Benthatn's  writings  nor  the  Code  would  be  the 
soiirrc  of  the  rights  acquired  by  the  will ;  the  source  would  be  the 
law  of  England  gi^'ing  effect  to  the  intention  of  the  testator. 
Bentham's  works,  or  French  law,  would  be  consulted  only  with  a 
view  to  ascertaining  what  were  the  testator's  intentions.  Foreign 
law,  to  confine  our  attention  to  the  Code  NapoMon,  would  be  not 
the  source  of  a  right,  but  simply  a  necessary  means  of  interpreting 
a  right.  So  if  A  and  X  enter  into  a  contract  to  be  carried  out  in 
France,  and  expressly  provide  that  its  terms  shall  be  construed  in 
accordance  with  French  law.  An  English  judge,  called  upon  to 
decide  whether  the  agreement  has  or  has  not  been  broken,  must  of 
necessity  consider  the  nature  of  the  French  law  of  contract.^ 

These  remarks  apply  equally  to  the  far  more  frequent  cases  in 
which,  though  a  document  contains  no  explicit  incorporation  of 
foreign  law,  the  inference  may  fairly  be  drawn,  either  from  the 
terms  used  or  from  the  nature  of  the  transaction,  that  it  was 
written  or  executed  with  reference  to  the  law  of  some  foreign 
country.  Suppose,  for  example,  that  a  Frenchman,  domiciled  in 
England,  makes  a  will  in  which  the  terms  of  French  law  are 
employed,  it  becomes  necessary  to  consider,  in  construing  the  will, 
whether  we  must  not  incorporate  into  it  the  law  of  France,  and  a 
similar  question  occurs  wherever  a  contract  is  entered  into  which, 
though  containing  no  reference  to  French  law,  is  to  be  wholly  or 
partially  performed  in  France.  "  The  general  principle,  in  short, 
"  by  which  the  Court  [is  guided]  in  the  solution  of  the  question  as 
"  to  what  law  ought  to  prevail  [is]  that  the  rights  of  the  parties 
"  to  a  contract  are  to  be  judged  of  by  that  law  by  which  they 
"  intended,  or  rather  by  which  they  may  justly  be  presumed  to 
"  have  intended,  to  bind  themselves,"^  and  all  the  special  rules  of 
interpretation  enjoining  that  a  contract  must  be  construed  in  some 
instances  according  to  the  law  of  the  domicil  of  the  parties,  in 
others  according  to  the  law  of  the  flag,  in  others  according  to  the 
law  of  the  place  of  performance,  or  in  others  according  to  the  law 
of  the  place  where  the  contract  is  made,  are,  in  so  far  as  they  hold 

^  See,  for  an  Ulustration  of  the  incorporation  of  foreign  law  in  a  contract, 
Dobellv.  Steamship  Bossmore  Co.,  [1895]  2  Q.  B.  (0.  A.)  408. 

'  See  In  re  Missouri  Steamship  Co.  (1889),  42  Oh.  I).  (C.  A.)  321,  326,  327, 
per  Chitty,  J.  ;  Lhyd  v.  Guibert  (1865),  L.  E.  1  Q.  B.  115,  122.  See  Foote, 
3rded.,  p.  391. 
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good,  simply  applications  to  special  circumstances  of  the  principle 
that  you  must  look  to  the  intention  of  the  parties.  By  "  intention," 
however,  we  must  always  rememher  is  meant,  not  the  expressed,  or 
even  the  consciously  entertained,  intention  of  the  particular  persons, 
hut  the  intention  which,  in  the  opinion  of  the  Court,  most  persons 
in  the  position  of  the  particular  parties  would  have  entertained  had 
their  minds  heen  called  to  the  matter  at  the  moment  of  entering 
into  a  contract  or  other  legal  transaction. 

What  for  our  present  piu'pose  deserves  particular  attention  is, 
that  reference  to  foreign  law  under  Principles  No.  V.  and  No.  VI. 
Ib  due  to  different  causes.  Under  Principle  No.  V.  our  Courts  look 
to  foreign  law  as  the  source  of  an  alleged  right ;  under  Principle 
No.  VI.  they  look  to  foreign  law  as  an  interpretation  of  an  alleged 
right.  If,  for  example.  A,  a  French  citizen,  sells  and  delivers  goods 
at  Paris  to  X,  another  French  citizen,  and  sues  X  for  payment  in 
England,  A's  right  to  payment  by  X,  if  it  exist,  originates  in,  and 
depends  upon,  French  law.  It  is  in  reality  a  "  French  right,"  if 
the  expression  may  he  used,  which  A  attempts  to  enforce  in 
England,  and  to  such  an  attempt  any  provision  of  French  law 
which  extinguishes  ^'s  right  is  an  answer.^  If,  on  the  other 
hand,  A  and  X,  two  Englishmen  domiciled  in  England,  make  a 
contract,  or  T,  an  Englishman  domiciled  in  England,  executes  a 
will,  the  terms  whereof  to  a  certain  extent  embody  the  law  of 
France,  the  rights  of  the  parties  under  the  contract  or  of  the 
beneficiaries  under  the  will  arise  from  the  law  of  England,  though 
they  cannot  be  interpreted  without  reference  to  the  law  of  France  ; 
just  as,  to  recur  to  an  example  already  used,  the  will  of  an 
Englishman  domiciled  in  England,  under  which  the  testator's 
property  is  to  be  distributed  in  accordance  with  the  views  of  Jeremy 
Bentham,  needs  for  its  interpretation  a  reference  to  Bentham's 
works,  though  it  is  clear  that  the  rights  of  the  beneficiaries  under 
the  will  depend,  not  upon  any  authority  possessed  by  Bentham, 
but  upon  the  law  of  England. 

The  distinction  between  the  two  different  grounds  for  the 
application  of  foreign  law  to  the  determination  of  a  given  case  has 
been  sometimes  overlooked ;  nor  is  it  always  very  easy  to  see  on 
which  of  the  two  grounds  it  is  that  foreign  law  is  really  applicable. 


'  See  Uouquette  v.  Overnumn  (1875),  L.  E.  10  Q.  B.  525.  Note  that  a  mere 
•extinction  of  A's  remedy,  e.g.,  by  a  law  of  limitation,  is  not  the  same  thing  as 
the  extinction  of  ^'s  right.     See  Comment  on  Kule  193,  chap,  xxxii.,  post. 
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The  determination,  however,  of  what  may  seem  a  fine  point  may  be 
of  considerable  importance.  ^ 

It  should,  however,  be  observed  that  General  Principle  No.  VI., 
no  less  than  General  Principle  No.  V.,  is  nothing  but  an  application 
of  the  fundamental  canon  of  private  international  law  embodied  in 
General  Principle  No.  I. ;  they  are  both  of  them  maxims  for 
ascertaining  what  is  the  legal  right  in  fact  acquired  by  a  given 
person.  A,  which  therefore  our  Courts  may  under  Principle  No.  I. 
rightly  enforce.  If  his  right  is  acquired  under  the  law  of  France, 
you  must  determine  its  existence  and  nature  by  French  law,  i.e., 
you  must  apply  General  Principle  No.  V. ;  if  his  right  again, 
though  acquired  under  the  law  of  England,  is  to  be  interpreted  by 
reference  to  the  law  of  France,  you  must  explain  and  define  it  by 
reference  to  French  law,  i.e.,  you  must  apply  General  Principle 
No.  VI. 

What,  it  niay  be  asked,  is  the  true  nature  and  the  real  value  of 
the  General  Principles  propounded  in  this  Introduction  ? 

They  are  not  axioms  whence  may  at  once  be  logically  deduced 
the  Rules  to  be  found  in  the  body  of  this  treatise. 

They  are  not  again  propositions  covering  the  whole  field  of 
private  international  law  and  possessing  such  accuracy  and  precision 
as  to  be  applicable  with  confidence  to  the  solution  of  the  novel 
questions,  which  from  day  to  day  arise  as  to  the  extra-territorial 
recognition  of  rights.  With  regard,  indeed,  to  some  departments 
of  law  (such,  for  example,  as  the  law  of  contract)  which  have  been 
fully  worked  out,  and  the  fundamental  conceptions  whereof  have 
been  finally  determined  in  England  by  many  years  of  judicial 
legislation,  it  may  be  possible  to  lay  down  leading  propositions 
which  cover  the  whole  subject.  With  regard  to  the  rules  of  private 
international  law  recognised  by  English  Courts  this  is  impossible. 
These  rules  are  of  recent  growth.  They  are  subject  to  constant 
change  and  expansion.  Whilst  many  single  maxims  may  be 
treated  as  well  established,  many  of  the  fundamental  ideas  on 
which  the  system  rests  are  far  from  being  well  defined  or  beyond 
dispute,  and  rules,  it  must  be  added,  which  are  repeated  in  text- 
books, and  even  in  judgments,  will  often  be  found  on  examination 
to  rest  on  a  very  narrow  basis  of  precedent ;  whilst  the  actual 
practice  of  the  Coui-ts  in  some   instances  hardly  coincides  with 


'  Compare  In  re  Missouri  Steamahip  Co.  (1889),  42  Ch.  D.  (C.  A.)  321 ;  Hamlyn  v. 
Talisker  BiatilUry,  [1894]  A.  C.  204. 
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doctrines  nominally  laid  down  in  judgments  of  received  autho- 
rity. 

But  though  the  foregoing  Greneral  Principles  are  neither  axioms, 
nor  precisely  stated  propositions  which  cover  the  whole  field  of 
private  international  law,  they  possess  a  distinct  character  and 
value  of  their  own. 

They  are  essentially  generalisations  suggested  hy  the  decisions 
of  the  Courts  taken  in  combination  with  judicial  dicta,  and  with 
the  doctrines  in  regard  to  the  conflict  of  laws  propounded  hy 
writers,  such  as  Story,  Westlake,  or  Savigny,  of  acknowledged 
weight  and  authority.  These  generalisations,  though  not  laid 
down,  in  so  many  words,  by  English  judges,  do,  it  is  submitted, 
express  the  grounds  on  which  reported  decisions  may  logically  be 
made  to  rest ;  they  are  far  less  the  premises  from  which  our  judges 
start,  when  called  upon  to  determine  any  question  of  private 
international  law,  than  the  principles  towards  the  establishment  of 
which  the  decisions  of  our  Courts  gradually  tend.  They  mark  not 
so  much  the  terminus  a  quo  as  the  terminus  ad  quern  of  judicial 
legislation.  The  doctrine,  for  example,  which  is  embodied  in 
Greneral  Principle  No.  I.,  of  the  extra-territorial  recognition  of 
duly  acquired  rights,  is  rarely,  if  ever,  enunciated  in  its  full 
breadth  by  an  English  Court.  But  hardly  a  month  passes  without 
some  judgment  being  delivered  in  some  Division  of  the  High 
Coui't  which  exhibits  the  increasing  influence  in  England  of  the 
tendency,  prevalent  throughout  the  civilised  world,  to  give  fuU 
effect  to  rights  acquired  under,^  or  in  some  way  measured  by,^ 
foreign  law.  The  principle  again^  that  the  jurisdiction  of  a 
country's  Courts  is,  or  ought  to  be,  governed  by  the  criterion  of 
effectiveness,^  may  be  nowhere  authoritatively  laid  down  as  a 
maxim  recognised  by  the  law  of  England.  But  our  Courts  do  to 
a  very  great  extent  regulate  the  exercise  of  their  own  jurisdiction, 
and  still  more  often  determine  what  recognition  is  to  be  given  to 
foreign  judgments  by  reference  to  the  test  of  effectiveness.  Even 
the  anomalous  instances  in  which  this  criterion  or  principle  is 
disregarded  cannot  be  understood  unless  the  principle  itself  is 
recognised ;  for  the  true  bearing  of  an  exception  is  never  fully 
perceived  without  a  knowledge  of  the  rule  from  which  it  is  a 
deviation. 

When  the  nature  of  these  Greneral  Principles  is  appreciated, 

'  General  Principle  No.  V.,  p.  58,  ante. 

"  General  Principle  No.  VI.,  pp.  59,  60,  ante. 

5  General  Principle  No.  III.,  p.  40,  ante. 
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their  true  value  becomes  apparent.  They  open  to  students  a 
general  view  of  the  whole  subject  of  private  international  law  as 
administered  by  English  Courts.  They  indicate  the  direction  in 
which  the  rules  as  to  the  extra-territorial  recognition  of  rights 
tend,  and  thus  give  a  rational  meaning  to  maxims  which,  when 
taken  by  themselves,  appear  arbitrary  or  conventional ;  and,  if 
they  do  not  directly  solve  new  problems  of  private  international 
law,  help  us  in  perceiving  what  are  the  problems  which  need 
solution.  These  General  Principles,  in  short,  in  so  far  as  they  are 
correct  generalisations  obtained  from  and  confirmed  by  decided 
eases,  place  a  reader  in  the  right  position  for  appreciating  the 
meaning  and  the  effect  of  the  body  of  rules  which  regulate  the 
extra-territorial  recognition  of  rights. 
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BOOK   I. 
Preliminary  Matters. 

Book  I.  treats  of  matters  which  are  in  strictness  preliminary  to 
the  Rules  contained  in  Books  II.  and  III. 

Chapter  I.  contains  the  interpretation  of  certain  terms,  such  for 
example  as  "country,"  "foreign  country,"  and  the  like,  which 
often  occur  in  the  subsequent  Rules,  and  the  accurate  apprehen- 
sion whereof  facilitates  the  understanding  of  the  whole  Digest. 

Chapter  II.  contains  Rules  for  determining  a  given  person's 
domicil. 

Chapter  III.  contains  Rules  for  determining  a  person's 
"  nationality,"  in  so  far,  at  least,  as  it  is  necessary  for  the 
application  of  the  Rules  contained  in  Books  II.  and  III.  to  decide 
whether  he  is,  or  is  not,  a  British  subject. 

The  principles,  it  is  true,  which  regulate  the  acquisition,  or  loss, 
of  domicil  or  of  nationality  are  not  in  themselves  rules  for  deter- 
mining the  extra-territorial  effect  of  law,  and  may  therefore  seem 
to  lie  outside  the  scope  of  this  treatise.  But  the  application  of 
many  of  our  Rules,  and  notably  of  those  relating  to  testamentary 
and  intestate  succession,  frequently  depends  upon  the  ascertain- 
ment of  a  person's  domicil,  and  occasionally  upon  determining 
whether  he  is  a  British  subject  or  an  alien.  The  reader  therefore 
should  have  before  him  the  principles  which  regulate  the  acquisi- 
tion, loss,  and  resumption,  both  of  domicil  and  of  British 
nationality. 
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CHAPTEE  I. 
INTERPEETATION  OF  TERMS.' 

/.     DEFINITIONS. 

In  the  following  Rules  and  Exceptions,  unless  the 
context^  or  subject-matter  otherwise  requires,  the 
following  ternas  have  the  following  meanings. 

1.  "This  Digest"  means  the  Rules  and  Exceptions 
contained  in  Books  I.  to  III.  of  this  treatise. 

2.  "  Court "  means  His  Majesty's  High  Court  of 
Justice  in  England.^ 

3.  "  Person  "  includes  a  corporation  or  body  corporate.^ 

4.  "  Country  "  means  the  whole  of  a  territory  subject 
Tinder  one  sovereign  to  one  system  of  law.* 

5.  "State"  means  the  whole  of  the  territory  (the 
limits  whereof  may  or  may  not  coincide  with  those  of  a 
■country)  subject  to  one  sovereign  ^ 

6.  "  Foreign"  means  not  English,' 


'  The  terms  defined  are  intended  to  bear  in  the  Hules  and  Exceptions  which 
make  np  the  Digest  the  meaning  here  given  them.  It  is  not  meant  that  they 
should  necessarily  have  the  same  sense  in  the  comment  which  accompanies  the 
Digest.  To  restrict  in  the  comment  the  use  of  every  term  used  in  the  Digest 
to  the  special  meaning  there  given  it,  would  involve  the  employment  of  strained 
or  unnatural  language  without  conducing  to  the  intelligibility  or  precision  of  the 
comment. 

'  The  sense  given  to  a  term  in  this  clause  is  occasionally  varied  in  express 
words  in  some  of  the  subsequent  Rules.  See,  e.g.,  definition  of  "  Court,"  Rule  63, 
p.  277,  post. 

'  And,  if  and  so  far  as  the  Court  of  Appeal  has  origilial  jurisdiction,  includes 
the  Court  of  Appeal. 

*  See  p.  69,  post. 

*  See  p.  69,  post. 
"  See  p.  71,  post. 
'  See  p.  71,  post. 
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7.  "  Foreign  country  "  means  any  country  which  is 
not  England.^ 

8.  "England"  includes  any  ship  of  the  Royal  Navy 
wherever  situate.^ 

9.  "United  Kingdom"  means  the  United  Kingdom 
of  England,  Scotland,  and  Ireland,^  and  the  islands 
adjacent  thereto,  but  does  not  include  either  the  Isle  of 
Man  or  the  Channel  Islands. 

10.  "  British  dominions  "  means  all  countries  subject 
to  the  Crown,  including  the  United  Kingdom. 

11.  "  Domicil"  means  the  country  which  in  accordance 
with  the  Rules*  in  this  Digest  is  considered  by  law  to  be 
a  person's  permanent  home.® 

12.  "Independent  person"®  means  a  person  who  as 
regards  his  domicil  is  not  legally  dependent,  or  liable  to 
be  legally  dependent,  upon  the  will  of  another  person. 

13.  "Dependent  person"  means  any  person  who  is 
not  an  independent  person  as  hereinbefore  defined,  and 
includes : 

(i)  a  minor, 
(ii)  a  married  woman. 

14.  "An  immovable"  means  a  thing  which  can  be 
touched  but  which  cannot  be  moved,  and  includes,  unless 
the  contrary  is  expressly  stated,  a  chattel  real.^ 

15.  "A  movable"  means  a  thing  which  is  not  an 
immovable,  and  includes  : 

(i)  a  thing  which  can  be  touched  and  can  be  moved,, 

and 
(ii)  a   thing  which  is  the  object  of   a  claim,^  and 
cannot  be  touched,  or,  in  other  words,  a  chose 
in  action. 

•  See  p.  71,  post, 
'  See  p.  71,  post. 

3  More  formally,  the  United  Kingdom  of  Great  Britain  and  Ireland. 

*  See  Rtiles  1  to  18,  and,  as  to  domicil  of  corporations,  Rule  19,  post. 
5  Compare  p.  83,  post. 

^  See  p.  73,  post. 
'  See  p.  74,  post. 
'  See  p.  76,  post. 
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16.  ^'- Lex  domicilii^''  or  "law  of  the  doraicil,"  means 
the  law  of  the  country  where  a  person  is  domiciled/ 

17.  '■'•Lex  loci  contractus''''  means  the  law  of  the  country 
where  a  contract  is  made.^ 

18.  "  Lex  loci  solutionis  ^  means  the  law  of  the  country 
where  a  contract  is  to  be  performed.® 

19.  "  Lex  situs"  means  the  law  of  the  country  where 
a  thing  is  situate.* 

20.  '■'•  Lex  forV  means  the  local  or  territorial  law  of  the 
country  to  which  a  Court,  wherein  an  action  is  brought, 
or  other  legal  proceeding  is  taken,  belongs.^ 

Conuuent. 

(3)  Person.^ — The  word  "  person,"  both  in  law  and  even  as 
used  in  common  conversation,  includes  not  only  a  natural  person 
or  human  being,  but  also  an  artificial  person  or,  speaking  broadly, 
a  corporation.  This  wide  sense  is  the  meaning  given  to  the  word 
in  this  Digest. 

It  must,  however,  be  remembered  that  every  definition  is  to  be 
taken  subject  to  the  reservation  "  unless  the  context  or  subject- 
matter  otherwise  requires."  There  are  many  Rules  which  can 
obviously  apply  only  to  natural  persons.' 

(4)  Country. — The  word  "  country "  has  among  its  numerous 
significations  the  two  foUowing  meanings,*  which  require  to  be 
carefully  distinguished  from  one  another. 


1  See  p.  77,  post. 

^  See  p.  77,  post. 

^  See  p.  78,  post. 

*  See  p.  78,  post. 

'  See  p.  78,  post. 

^  Only  those  terms  are  commented  upon  whicli  need  some  explanation . 

'  i;.^.,  Rules,  post. 

^  It  means,  for  example  (In  its  geographical  sense),  "a  geographical  district 
making  up  a  separate  part  of  the  physical  world,"  as  in  the  expression,  a  newly 
discovered  country.  It  means  again  (in  what  may  be  termed  its  historical  sense) 
a  land  inhabited,  or  supposed  to  be  inhabited,  by  one  race  or  people,  as,  for 
instance,  Italy,  before  the  Italians  were  united  under  one  GoTemment.  Neither 
the  geographical  nor  the  historical  sense  of  the  word  directly  concern  writers  on 
law,  but  the  geographical  sense  is  worth  notice,  as  putting  in  ordinary  language 
a  limit  to  the  use  of  the  word  in  its  political  and  legal  senses.  There  is  an  awkward- 
ness, though  one  which  cannot  be  avoided,  in  calling  the  whole  British  Empire 
one  "country"  in  the  political  sense  of  the  term.     The  awkwardness  is  due  to 
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(i)  A  country,  in  what  may  be  called  the  political  sense  of  the 
word,  means  "the  whole  of  the  district  or  territory,  subject  to 
one  sovereign  power,"  ^  such  as  France,  Italy,  the  United  States, 
or  the  British  Empire. 

A  country  in  this  sense  is  sometimes  called  a  "  realm,"  with 
reference  to  the  sovereign  and  his  authority  over  the  territory 
and  over  his  subjects  therein.  It  is  sometimes  termed  a  "  state," 
in  one  of  the  many  meanings  of  that  word,  when  considered  in 
reference  to  the  citizens  and  their  allegiance  to  the  sovereign  who 
has  authority  over  the  territory. 

The  word  "  country  "  is  not,  in  this  Digest,  used  in  its  political 
sense  of  a  realm  or  state. 

(ii)  A  country,  in  what  may  be  called  the  legal  sense  of  the 
word,  means  "  a  district  or  territory,  which  (whether  it  constitutes 
the  whole  or  a  part  only  of  the  territory  subject  to  one  sovereign) 
is  the  whole  of  a  territory  subject  to  one  system  of  law ;  "  such, 
for  example,  as  England,  Scotland,  or  Ireland,  or  as  each  of  the 
States  which  collectively  make  up  the  United  States. 

For  the  term  "  country,"  in  the  legal  sense  of  the  word,  there  is 
no  satisfactory  English  substitute.  If  the  use  of  a  new  term  be 
allowable,  a  country  might,  in  this  sense  (on  the  analogy  of  the 
Latin  territorium  legis  and  the  German  Rechtsgebief),  be  called  a 
"law  district,"  and  this  expression  is  occasionally  used  in  this 
treatise. 

The  term  "  country"  is,  with  one  possible  exception,^  throughout 
this  Digest,  and  generally  (though  not  invariably)  in  the  body 
of  the  work,  used  in  its  legal  sense  of  law  district. 

It  is  worth  while  to  dwell  a  little  further  upon  the  relation 
between  the  meaning  of  the  word  country  in  its  political  sense 
of  realm  and  its  legal  sense  of  law  district. 

Territories  ruled  by  different  sovereigns  never  constitute  one 
country  in  either  sense  of  the  term,  but  a  territory  ruled  by  one 
and  the  same  sovereign,  i.e.,  a  realm,  though  it  may  as  a  fact  con- 
stitute one  country  or  law  district,  may  also  comprise  several  such 
countries  or  law  districts. 

the  excessive  deviation  in  this  application  of  the  word  from  its  more  ordinary 
geographical  sense. 

'  The  term  sovereign  or  sovereign  power  is,  it  need  hardly  he  observed,  not 
used  here  in  the  sense  of  a  king  or  monarch,  hut  in  the  sense  in  which  it  is 
employed  by  jurists,  of  the  power,  whatever  its  form,  which  is  supreme  in  an 
independent  political  society.     See  Austin,  Jurisprudence,  4th  ed.,  i.  p.  249. 

'  See  Eule  35,  post,  where  the  language  of  the  Naturalisation  Act,  1870,  is 
followed. 
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Thus  France,  Italy,  and  Belgiuni,  each  constitute  one  separate 
country  in  both  senses  of  the  term.  France  (including,  of  course, 
in  that  term  French  dependencies)  is  one  country  in  the  political 
sense  of  the  word,  and  is  also  one  country  or  law  district  in  the 
legal  sense  of  the  term.  On  the  other  hand,  the  British  Empire, 
while  constituting  one  country,  realm,  or  state  in  the  political  sense 
of  the  term  country,  consists  of  a  large  number  of  countries  in  the 
legal  sense  of  the  word,  since  England,  Scotland,  Ireland,  the  Isle 
of  Man,  the  different  colonies,  &c.,  ai-e  in  this  sense  separate 
countries  or  law  districts. 

(5)  State. — The  word  "  state  "  has  various  senses.  It  is  often 
used  as  meaning  a  political  society,  governed  by  one  and  the  same 
sovereign  power.  Here  it  is  used  in  contrast  with  country  as  the 
whole  of  the  territory,  subject  to  one  sovereign  power.  The  limits 
of  a  state  obviously  may,  or  may  not,  coincide  with  the  limits  of  a 
coimtry. 

(6)  Foreign,  and  {7)  Foreign  Country. — The  word  "foreign" 
means,  as  used  thi'oughout  this  Digest,  simply  "  not  English." 
Thus,  a  Scotch  parent"  is  as  much  within  the  term  foreign  parent 
as  an  Italian  or  a  French  parent.  The  expression  "  foreign 
country "  means  any  country  except  England,  and  applies  as 
much  to  Scotland,  Ireland,  New  Zealand,  &c.,  as  to  France  or 
Italy.' 

(8)  England. — The  word  "  England  "  is  used  in  its  ordinary 
sense  of  England  and  Wales,  including  any  adjacent  islands,  such 
as  the  Isle  of  Wight  or  Anglesea,  which  form  part  of,  or  are, 
English   or   Welsh   counties.       The  word,  however,  is   by    our 


1  See,  however,  In  re  Orr-Ewing  (1882),  22  Ch.  D.  (C.  A.)  456,  464,  465,  for 
an  objection  by  Jesael,  M.  R.,  to  the  use  of  the  -word  "foreign,"  as  appKed 
to  Scotland.  His  objection,  in  effect,  is  that  Scotland  is  not  a  foreign  country, 
but  "  ever  since  the  union  of  the  kingdom  of  Great  Britain  .  .  .  has  been  an 
integral  part  of  Great  Britain."  The  reply  to  this  objection  is,  first,  that 
Scotland,  though  of  course  not  a  "  foreign"  country  in  the  sense  in  which  the 
word  "foreign"  is  popularly  and  rightly  used  in  ordinary  discourse,  certainly 
is  a  "foreign"  country  in  the  sense  in  which  these  words  are  defined  in  this 
treatise,  and,  secondly,  that  such  a  definition  is  both  justifiable  and  convenient 
in  a  book  treating  of  the  conflict  of  laws.  The  justification  is  to  be  found 
in  the  fact  that  English  Courts  do,  in  regard  to  questions  having  reference  to 
the  conflict  of  laws,  in  most,  though  not  quite  in  all  respects,  treat  Scotland 
and  Ireland  as  "foreign  countries,"  or,  in  other  words,  the  rules  of  private 
international  law  are  applied  by  the  High  Court  in  England  in  pretty  much 
the  same  manner  to  all  other  countries,  whether  they  are  or  are  not  subject 
to  the  British  Crown.  This  fact  is  made  prominent,  as  it  ought  to  be,  by 
applying  to  all  countries,  except  England,  the  epithet  "foreign." 


72 


PRELIMINARY  MATTERS. 


definition  extended  so  as  to  include  a  sliip  of  the  Eoyal  Navy 
■wherever  situate,  e.g.,  when  lying  in  an  Italian  port  ;^  such  a  ship 
is,  it  is  said,^  regarded  hy  a  fiction  of  law  as  part  of  the  parish  of 
Stepney.  In  any  case,  a  person  on  board  thereof  is  within  the 
territorial  jurisdiction  of  the  High  Court,  i.e.,  is  considered  as 
being  in  England,  and  E.  S.  C.  1883,  Order  XI.  r.  1,  as  to 
service  of  a  writ  out  of  the  jurisdiction,^  is  inapplicable  to  him.* 
A  British  merchant  ship,  when  on  the  high  seas,  is  part  of 
British  territory,  but  under  what  circumstances,  and  to  what 
extent,  she  is  to  be  considered  as  part  of  England  is  open  to  some 
question.' 

(11)  Domicil. — A  person's  domicil  is  the  place  or  country  which 
is  considered  by  law  to  be  his  permanent  home.^ 

This  merely  verbal  definition  of  the  term  "  domicil "  applies  to 
all  cases  in  which  the  word  is  used.  Whenever  a  person  of  any 
description  is  said  to  be  domiciled,  or  to  have  his  domicil,  in  a 
particular  country,  e.g.,  France,  the  least  which  is  meant  is  that  he 
is  considered  by  the  Courts  to  have  his  permanent  home  in  France, 
and  will  be  treated  by  them  as  being  settled  in  France,  or,  in 
other  words,  that  France  is  considered  by  the  Courts  to  be  his 
permanent  home. 

The  words  "  considered  by  law "  are  important,  and  point  to 
the  fact  that  a  person's  domicil  need  not  necessarily  be  his  actual 
home  ;  or,  to  put  the  same  thing  in  another  form,  that  the  existence 
of  a  domicil  is  not  a  mere  question  of  fact,  but  an  inference  of  law 
drawn  from  the  facts,  whatever  they  may  be,  from  which  the  Courts 
infer  that  a  person  has  a  domicil  in  a  particular  country. 

This  very  general  definition  applies  further  to  the  domicil  of 
both  the  classes  of  persons  known  to  the  law  (that  is  to  say) : 

(1)  Natural  persons  (or  human  beings). 

(2)  Legal  persons  (or  corporations). 

Any  more  specific,  and  therefore  narrower,  definition  of  the  term 
would  not  cover  the  domicil  both  of  human  beings  and  of  corpora- 
tions. For  further  information  as  to  the  nature  and  meaning  of 
domicil,  the  reader  is  referred  to  the  Hides  explaining  its  meaning 


'  Seagrove  v.  Parhs,  [1891]  1  Q.  B.  551. 
''  See  Annual  Practice,  1907,  p.  63. 
3  Compare  Kule  46,  and  Exceptions  thereto,  post. 
-1  Seagrove  v.  Parks,  [1891]  1  Q.  B.  551. 

'  The  answer  to  this  question  may  conceivably  aflect  the  validity  of  a,  marriage 
on  board  a  British  merchant  ship.     See  p.  620,  note  4,  post. 
"  See  Rules  1  to  19,  post. 
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or  nature,  with  reference,  first,  to  natui-al  persons ;  ^  secondly,  to 
corporations.^ 

(12)  Independent  Person,  and  (13)  Dependent  Person. — An 
independent  person  means  a  person  who,  as  regards  the  legal  effect 
of  his  acts,  is  not  dependent  on  the  will  of  any  other  person,  or,  in 
other  words,  whose  will  is  for  legal  purposes  exercised  hy  himself, 
and  by  himself  alone.  Since  the  term  is  used  in  this  Digest  with 
reference  to  a  person's  legal  capacity  for  acquiring  or  changing  his 
domicil  hy  his  own  acts,  it  means,  as  here  used,  a  person  legally 
capable  of  effecting  a  change  of  domicil,  and  who  is  not  liable  to 
have  it  changed  by  the  act  of  any  other  person.^ 

The  position  of  an  independent  person  has  two  characteristics, 
the  one  positive,  the  other  negative.  The  positive  characteristic  is 
the  full  legal  capacity  to  act  for  himself,  especially  in  the  change 
of  domicil.  The  negative  characteristic  is  freedom  from  liability 
to  be  legally  acted  for,  and  especially  to  have  his  domicil  changed 
at  the  will  of  another  person. 

Under  English  law  a  man  of  full  age,  or  an  unmarried  woman 
of  full  age,  is  such  an  independent  person. 

A  dependent  person  means  a  person  who,  as  regards  the  legal 
effects  of  his  acts,  is  dependent,  or  liable  to  be  dependent,  on  the 
will  of  another  person,  or,  in  other  words,  whose  will,  as  regards 
its  legal  effects,  cannot  be  exercised  by  himself,  and  may  be  exercised 
by  another  person.  Since  the  term  is  used  in  this  Digest  with 
reference  to  a  person's  legal  capacity  for  acquiring  or  changing  his 
domicil  by  his  own  acts,  it  means,  as  here  used,  a  person  who  is 
not  legally  capable  of  effecting  a  change  of  domicil  for  himself,  but 
whose  domicil  is  liable  to  be  changed  (if  at  all)  by  the  act 
of  another.* 

The  position  of  a  dependent  person  has  therefore  two  charac- 
teristics,  the   one   negative,   the    other    positive.      The   negative 


'  See  Rules  1  to  18,  post. 

^  See  Rule  19,  post. 

'  Such  a  person  as  is  here  described  by  the  term  independent  person  is  often 
called,  both  by  judges  and  text-writers,  a  person  sui  juris.  This  expression  is 
"borrowed  from  Roman  law.  It  is  a  convenient  one,  but  is  purposely  avoided 
on  account  of  the  difficulty  of  transferring  without  some  inaccuracy  the  technical 
terms  of  one  legal  system  to  another.  A  reader,  however,  should  bear  in  mind 
that,  in  reference  to  domicil,  a  person  sui  juris  means,  when  the  term  is  used,  what 
is  here  called  an  independent  person. 

*  Such  a  dependent  person  is  often  termed  by  judges  and  text-writers  a  person 
not  sui  juris ;  the  term,  though  convenient,  is  avoided  in  these  rules  for  the  same 
reason  for  which  the  corresponding  term  person  sui  juris  is  not  employed. 
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characteristic  is  legal  incapacity  to  act  for  himself,  especially  in 
the  change  of  domicil.  The  positive  characteristic  is  liability  to 
be  legally  acted  for,  and  especially  to  have  his  domicil  changed  for 
him  by  the  act  of  another  person. 

Under  different  legal  systems,  different  classes  of  persons  are 
dependent  persons.  Under  English  law  the  two  classes  which 
indubitably  fall  within  the  term  as  already  explained  are — first, 
minors ;  and,  secondly,  married  women.' 

Neither  of  these  classes  has  the  legal  capacity  to  make  a  change 
of  domicil,  and  both  of  these  classes  are  liable  to  have  it  changed 
by  the  act  of  another  person,  who  in  the  case  of  minors^  is 
generally  the  father,  and  in  the  case  of  married  women'  is  always 
the  husband. 

The  term  "  liable  "  in  the  definition  should  be  noticed.  It 
covers  the  case  of  a  person  (such  as  an  infant  without  living 
parents  or  guardians)  of  whom  it  cannot  be  said  that  there  is  at 
the  moment  any  person  on  whom  he  is  dependent,  or  who  can 
change  his  domicil.  The  infant  is,  however,  even  then  not  an 
independent  person  in  the  sense  in  which  the  word  is  here  used. 
He  is  legally  incapable  of  changing  his  own  domicil,*  and  liable  to 
have  it  changed  (if  at  all)  by  the  act  of  a  person  appointed 
guardian.^ 

(14)  An  Immovable,  and  (15)  A  Movable. 

(i)  The  subjects  of  property  are  in  general^  throughout  this 
treatise  divided  into  immovables  and  movables,  and  under  the 
latter  head  are  included  all  things  which  do  not  fall  within  the 
description  of  immovables. 

Immovables  are  tangible  things  which  cannot  be  moved,  such 
as  are  lands  and  houses,  whatever  be  the  interest  or  estate  which  a 
person  has  in  them.  Hence  the  term  includes  what  English 
lawyers  call  "  chattels  real,"  that  is  to  say,  land,  &c.,  in  which  a 
person  has  less  than  a  freehold  interest,  as,  for  instance,  leaseholds. 

■  Lunatics  are  purposely  not  added.  Their  position  in  respect  of  capacity  to- 
effect  a  change  of  domicil  is  not  free  from  doubt,  but  the  better  view  seems  to  be 
that  a  lunatic's  domicil  cannot  be  changed  by  his  committee.  See  comment  on 
Rule  18,  pout. 

"  Rule  9,  Sub-Rule  1,  post. 

'  Rule  9,  Sub-Rule  2,  post. 

'  Rule  10  and  Sub-Rule,  post. 

s  PotiMger  v.  Wighlman  (1817),  3  Mer.  67 ;  In  re  Beaumont,  [1893]  3  Ch.  490. 

^  In  some  Rules,  as,  for  example,  those  referring  to  administration,  and  in  Rule» 
which  are  intended  to  follow  verbatim  the  words  of  an  Act  of  Parliament,  it  is 
sometimes  necessary  to  use  to  a  limited  extent  the  ordinary  English  division  into 
realty  and  personalty,  or  real  property  and  personal  property. 
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Movables  are,  in  the  first  place,  such  tangible  things  as  can  be 
moved,  e.g.,  animals,  money,  stock  in  trade,  and  in  general  terms 
goods ;  and,  in  the  second  place,  "  things  "  (using  that  word  in  a 
very  wide  sense  indeed)  which  are  the  objects  of  a  claim  {e.g., 
payment  of  money  due  from  X  to  ^),  called  by  English  lawyers 
"  choses  in  action,"  in  one  of  the  senses'  of  that  ambiguous  term. 

It  is  convenient  to  group  under  the  one  head  of  movables  goods 
and  choses  in  action  (the  objects  of  a  legal  claim),  for  neither  class 
falls  under  the  head  of  immovables,  and  each  class  is  in  many 
respects,  as  regards  the  conflict  of  laws,  subject  to  the  same  rules. 
There  is,  however,  this  essential  distinction  between  goods  and. 
choses  in  action,  that  goods  have  in  fact  a  local  situation,  and  cJioscs 
in  action  {e.g.,  debts)  have  not.  Hence,  those  Rules  as  to  movables 
which  depend  upon  an  article  having  a  real  local  situation,  i.e., 
occupying  a  definite  space,  do  not,  except  by  analogy,  apply  to 
choses  in  action.'^ 

(ii)  The  division  of  the  subjects  of  property  into  immovables  and 
movables  does  not  square  with  the  distinction  known  to  English 
lawyers  between  things  real,  or  real  property,'  and  things  personal, 
or  personal  property.* 

For  though  all  things  real  are,  with  certain  exceptions,  included 
under  immovables,  yet  some  immovables  are  not  included  under 
things  real;  since  "chattels  real,"'  or,  speaking  generally,  lease- 
holds, are  included  under  immovables,  whilst  they  do  not,  for  most 
purposes,  come  within  the  class  of  realty,  or  things  real. 

On  the  other  hand,  while  all  movables  are,  with  certain  excep- 
tions, included  under  things  personal,  or  personalty,  there  are 
things  personal,  viz.,  chattels  real,  or,  speaking  generally,  lease- 
holds, which  are  immovables,  and  are  in  no  way  affected  by  the 
Rules  hereinafter  laid  down  as  to  movables. 

To  put  the  same  thing  in  other  words,  "  immovables "  are 
equivalent  to  realty,  with  the  addition  of  chattels  real  or  lease- 


1   Choge  in  aetiofi  is  used  for — 

(i)  the  claim  or  right  to  a  performance  or  serrice  legally  due  from  one  man 

to  another ; 
(ii)  the  thing  claimed,  e.ff.,  the  debt  due : 
(iii)  the  evidence  of  the  claim,  e.g.,  the  bond  on  which  a  debt  is  due. 

'  See  Rule  144,  p.  522,  post. 
3  See  1  Steph.  Comm.,  14th  ed.,  pp.  92,  93. 
«  See  2  Steph.  Comm.,  14th  ed.,  pp.  1—8. 

5  Chattels  real  Include  estates  for  years,  at  will,  and  by  sufferance.     See  1  Steph. 
Comm.,  14th  ed.,  p.  160. 
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holds  ;  "  movables  "  are  equivalent  to  personalty,  with  the  omission 
of  chattels  real. 

(iii)  Law  is  always  concerned,  in  truth,  not  with  things  but 
with  rights,^  and  therefore  not  directly  with  immovables  or 
movables,  but  with  rights  over,  or  in  reference  to,  immovables  or 
movables,  or,  to  use  popular  language,  with  immovable  property 
and  movable  property.  It  will  serve  to  make  clear  the  relation 
between  the  division  into  immovables  and  movables,  and  the 
division  into  realty  and  personalty,  if  we  treat  each  as  a  division, 
not  of  the  subject  of  property,  but  of  the  rights  of  which  property 
from  a  legal  point  of  view  consists. 

Immovable  property  iaeludes  all  rights  over  things  which  cannot 
be  moved,  whatever  be  the  nature  of  such  rights  or  interests. 

Movable  property  includes  both  rights  over  movable  things  or 
goods,  and  rights  which  are  not  rights  over  a  definite  thing,  but 
are  claims  by  one  person  against  another  {e.g.,  the  claim  by  A  to 
be  paid  a  debt  due  to  him  by  X,  or  generally  to  the  performance 
of  a  contract  made  with  him  by  X),  or  in  other  words,  which  are 
choses  in  action. 

Realty,  looked  at  as  a  division  of  rights,  includes  all  rights  over 
things  which  cannot  be  moved,  except  chattels  real. 

Personalty,  looked  at  as  a  division  of  rights,  includes  both  rights 
over  movables  and  choses  in  action,  and  further  includes  chattels 
real,  or  leaseholds. 

Hence,  immovable  property  is  equivalent  to  realty,  with  the 
addition  of  chattels  real;  movable  property  is  equivalent  to 
personalty,  with  the  omission  of  chattels  real. 

It  is  of  consequence  to  notice  the  difference  between  movables 
and  personal  property,  because  judges,  especially  in  the  earlier 
eases  on  the  conflict  of  laws,  have  occasionally  used  language 
which  identifies  movables  with  personal  property,^  and  suggests 
the  conclusion  that  all  kinds  of  personalty,  including  leaseholds, 

'  See  as  to  this  point,  and  for  an  account  of  the  different  meanings  of  the  word 
"property,"  "Williams,  Real  Property,  20th  ed.,  pp.  3 — 6.  What  is  particularly 
to  be  noted  is  that  "property"  in  English  law,  as  in  ordinary  language,  means 
either  (1)  ownership  in  things,  or  (2)  the  things  in  which,  or  with  regard  to  which, 
ownership  may  exist,  or,  to  put  the  same  thing  more  generally,  property  means  either 
(i)  rights  legally  capable  of  being  exchanged  for  money,  or  (ii)  the  things  (if  any) 
■which  are  the  objects  of  such  rights. 

'■'  See,  e.g.,  Sill  v.  Worsuick  (1791),  1  H.  Bl.  666,  690,  judgment  of  Lord  Lough- 
borough ;  Birtvhisile  v.  Vardill  (1826),  5  B.  &  C.  438,  451,  462,  judgment  of 
Abbott,  C.  J. ;  Forbes  v.  Steven  (1870),  L.  R.  10  Eq.  178.  Story  habitually  uses 
the  terms  personal  property,  personal  estate,  and  the  like,  as  meaning  movables. 
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are,  as  regards  the  conflict  of  laws  {e.g.,  in  the  case  of  intestate 
succession),  governed  by  the  rules  which  apply  to  movables 
properly  so  called.  This  doctrine  has  now  been  pronounced 
erroneous,  and  leaseholds  (it  has  been  decided)  are,  as  regards  the 
conflict  of  laws,  to  be  considered  of  course  as  personalty,  but  also 
as  immovables.' 

(in)  Lex  domicilii. — What  is  the  country  in  which  a  person 
is  domiciled  must  be  determined  in  accordance  with  the  Rules 
hereinafter  stated.^  It  may  even  here  be  remarked  that  domicil 
is  a  totally  different  thing  from  residence. 

A  French  citizen  is  permanently  settled  in  England,  but  is 
residing  for  a  time  at  Paris.  The  law  of  his  domicil  is  the  law  of 
England. 

(17)  Lex  loci  contractus. — The  expression  lex  loci  contractus,  at 
any  rate  as  used  by  English  Courts,  is  ambiguous. 

(1)  It  means  the  law  of  the  country  or  place  where  a  contract 
is  made  or  entered  into.  This  is  the  sense  in  which  it  is  always 
employed  in  this  Digest,  and  is  also  the  sense  in  which  it  is 
generally  employed  in  the  earlier  English  cases  on  the  conflict  of 


(2)  It  often  means  the  law  by  which  the  parties  who  make 
a  contract  intend  it  to  be  governed, — the  law,  in  short,  to  which 
the  contract  is  made  subject,  in  accordance  with  the  intention 
of  the  parties,  or,  as  it  is  often  called,  the  proper  law  of  the 
contract.' 

These  two  laws  constantly  do  in  fact  coincide,  that  is,  are  one 
and  the  same  law,  as  where  X  in  London  sells  goods  to  A,  to  be 
delivered  and  paid  for  in  London.  But  they  need  not  coincide. 
A  marriage  contract,  or  settlement,  is  made  in  England  between 
X  and  A,  who  are  a  Scotch  man  and  woman  domiciled  in  Scot- 
land. It  appears,  either  from  the  express  terms  or  indirectly 
from  the  language  of  the  instrument,  that  the  contract  is  intended 
to  be  carried  out  in  accordance  with  the  law  of  Scotland.  In 
such  a  case  the  lex  loci  contractus,  in  the  first  sense  of  that  term 
(the  sense  in  which  the  term  is  used  in  this  Digest),  is  clearly  the 

'  Freke  v.  Lord  Carbery  (1873),  L.  R.  16  Eq.  461 ;  In  Goods  of  Gentili  (1875), 
Irish  Rep.  9  Eq.  541;  Se  Fogassieras  y.  Duport  [l%il),  11  L.  R.  Ir.  123.  Compare 
Duncan  t.  Lawson  (1889),  41  Ch.  D.  394;  Pepin  v.  Bruyhe,  [1902]  1  Oh.  (C.  A.) 
24.     Oonf.  Westlake,  pp.  207—209. 

2  See  Rules  1—19,  post. 

3  See  Rule  146,  p.  529,  post. 
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law  of  England ;  the  lex  loci  contractus,  in  the  second  sense  of  that 
term,  is  as  clearly  the  law  of  Scotland.^ 

( 1 8)  Lex  loci  solutionis. — X  contracts  in  London  to  deliver  goods 
to  A  in  Italy.     The  lex  loci  solutionis  is  the  law  of  Italy. 

(19)  Lex  situs. — X  leaves  by  will  to  A  lands  in  England, 
money  in  Prance,  and  furniture  in  Italy. 

The  lex  situs,  as  regards  the  land,  is  the  law  of  England ;  as 
regards  the  money,  the  law  of  Prance ;  as  regards  the  furniture, 
the  law  of  Italy .^ 

(20)  Lex  fori. — This  expression,  it  should  be  noted,  always 
means  the  local  or  territorial  law  of  the  country  to  which  a  Court 
wherein  the  action  is  brought,  or  other  legal  proceedings  are  taken, 
belongs. 

Hence  the  term  excludes  the  application  of  any  law  other  than 
the  local  law ;  and  this  is  so  whether  the  country  referred  to  be 
England  or  a  foreign  country.  If,  for  instance,  the  assertion  he 
made  in  reference  to  England  that  the  Courts,  as  to  certain  matters 
{e.g.,  procedure),  always  follow  the  lex  fori,  or,  in  other  words,  the 
law  of  England,  what  is  meant  is  that,  when  an  action,  &c.  is 
brought  in  an  English  Court,  every  matter  of  procedure  is 
determined  in  accordance  with  the  ordinary  local  or  territorial  law 
of  England,  and  that  this  is  so,  even  though  the  case  have  in  it  a 
foreign  element,  as  where  an  Italian  brings  in  England  an  action 
against  a  Frenchman  for  the  breach  of  a  contract  made  in  Glermany. 
So  again,  if  a  similar  assertion  be  made  with  reference  to  Italy, 
what  is  meant  is  that,  when  an  action  is  brought  in  an  Italian 
Court,  every  matter  of  procedure  is  determined  according  to  the 
ordinary  local  or  territorial  law  of  Italy,  and  that  this  is  so,  even 
though  the  case  have  in  it  a  foreign  element,  as  where  an  English- 
man brings  in  Italy  an  action  against  a  Frenchman  for  the  breach 
of  a  contract  made  in  New  York. 


'  See  App.,  Note  o,  "  Preference  of  English  Courts  for  lex  loci  contractus."  The 
Icr  Inei  contractus,  in  the  sense  in  which  it  is  used  in  this  Digest,  is  merely  one  species 
of  the  lex  actus,  or  the  law  of  a  place  where  a  legal  transaction  takes  place. 

*  It  may  he  well,  though  it  is  hardly  necessary,  to  point  out  that  the  object  of 
these  examples  is  to  illustrate  the  meaning  of  the  lex  situs ;  they  are  not  intended 
to  show  what  is  the  law  applicable  to  the  things  in  question.  As  a  matter  of 
fact,  succession  to  these  things  would  be  determined  by  an  English  Court,  as 
regards  the  land,  in  accordance  with  the  lex  situs,  but  as  regards  the  money  and 
furniture,  in  accordance  with  the  lex  domicilii,  of  the  testator. 
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//.  APPLICATION  OF  TERM  "LAW  OF  COUNTRY." 

In  this  Digest  the  law  of  a  given  country'  {e.g.,  the  law 
of  the  country  where  a  person  is  domiciled) 

(i)  means,  when  applied  to  England,  the  local  or 

territorial^  law  of  England ; 
(ii)  means,  when  applied  to  any  foreign  country,  any 
law,  whether  it  be  the  local  or  territorial  law  of 
that  country  or  not,  which  the  Courts  of  that 
country  apply  to  the  decision  of  the  case  to 
which  the  Rule  refers." 

Comment. 

Law  of  country. — The  term  law  of  a  country,  e.g.,  the  law  of 
England  or  the  law  of  Italy,  is,  as  already  explained,*  amhiguous.^ 
It  means  in  its  narrower  and  most  usual  sense  the  territorial  or 
local  law  of  any  country,  i.e.,  the  law  which  is  applied  by  the 
Courts  thereof  to  the  decision  of  cases  which  have  in  them  no 
foreign  element.^  It  means  in  its  wider  sense  all  the  principles  or 
maxims,  including,  it  may  be,  foreign  law,  which  the  Courts  of  a 
country  apply  to  the  decision  of  cases  coming  before  them. 

The  Rules  contained  in  this  Digest  state  the  principles  according 
to  which  English  Courts  will  determine  what  is  the  particular 
country,  the  law  whereof  is  to  be  applied  to  the  decision  of  a  given 
case  having  in  it  any  foreign  element ;  these  Rules,  whether  they 
lead  to  the  application  of  English  or  of  foreign  law,  are  all  Rules 
for  the  decision  of  cases  coming  before  an  English  Court. 

When  these  considerations  are  borne  in  mind,  the  varying 
meaning  of  the  expression  law  of  a  country  becomes  intelligible. 

'  See  as  to  the  ambiguity  of  the  term  "law  of  a  country,"  Intro.,  pp.  6,  7, 
<tnte. 

^  See  as  to  the  meaning  of  local  or  territorial  law,  Intro.,  p.  6,  ante. 

^  This  clause  must  of  course  be  read  subject  to  the  definition  of  lex  fori,  under 
which  such  law  always  means  local  or  territorial  law. 

*  See  Intro.,  p.  6,  ante. 

'  So  also  are  of  course  its  equivalents,  such  as  English  law  or  Italian  law,  and 
terms  of  which  it  forms  a  part,  such  as  lex  domicilii,  or  "  law  of  the  country  where 
a  man  is  domiciled,"  or  lex  situs,  or  "  law  of  the  coxintry  where  a  thing  is  situate." 
In  re  Johnson,  [1903]  1  Ch.  821,  is  not,  I  think,  in  reality  inconsistent  with  thin, 
but  it  is  doubtful  whether  the  case  is  rightly  decided.  See  App.,  Not«  1,  "  Law 
of  a  Country  and  the  Renvoi.''^ 

^  See  Intro.,  p.  1,  ante. 
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(1)  When  country  Ung land.— When  any  Eule,  applied  to  the 
circumstances  of  a  given  case,  designates  England  as  the  country 
the  law  whereof  is  to  determine  the  case,  or,  in  other  words,  directs 
that  the  case  be  determined  in  accordance  with  the  law  of  England, 
then  the  term  "  law  of  England  "  must  mean  the  local  or  territorial 
law  of  England.  If  the  term  were  used  in  a  more  general  sense 
and  meant  the  law  or  principle,  whatever  it  might  be,  which  an 
English  Court  would  apply  to  the  case,  the  Eule  would  constitute 
an  unmeaning  truism  ;  for  we  are  dealing  with  oases  decided  by  an 
English  Court,  and  it  is  clear  from  the  nature  of  things  that  any 
case  so  decided  must  be  determined  in  accordance  with  some  law  or 
principle  which  the  EngHsh  Court  applies  to  it.^ 

Thus,  Rule  183^  states  {inter  alia)  that  "  the  succession  to  the 
movables  of  an  intestate  is  governed  by  the  law  of  his  domicU,"  i.e., 
by  the  "  law  6f  the  country  "  where  he  is  domiciled,  at  the  time  of 
his  death. 

D,  an  intestate,  dies  domiciled  in  England.  He  is  a  French 
citizen  resident  in  Italy.  He  leaves  movables  in  England.  Our 
Eule  applied  to  the  case  designates  England  as  the  country  in 
accordance  with  the  law  whereof  his  movables  must  be  distributed, 
or  in  other  words  directs  that  his  movables  be  distributed  according 
to  the  local  or  territorial  law  of  England,  i.e.,  in  accordance  with 
the  Statute  of  Distribution.  If  by  the  law  of  England  were, 
under  these  circumstances,  meant  some  principle,'  whatever  it 
might  happen  to  be,  which  the  English  Courts  would  apply  to 
the  case,  the  Eule  would  afford  no  guidance  whatever. 

(2)  When  country  is  a  foreign  country. — When  any  Eule  applied 
to  the  circumstances  of  a  given  case  designates  a  foreign  country, 
e.g.,  Italy,  as  the  country  the  law  whereof  is  to  determine  the  case, 
or  in  other  words  directs  that  the  case  be  determined  in  accordance 
with  the  law  of  Italy,  then  the  term  "  law  of  Italy  "  means,  unless 
the  contrary,  is  expressly  stated,  any  principle  or  body  of  law  which 
the  Italian  Courts  hold  applicable  to  the  particular  case.  The 
Eule  in  efifect  directs  that  English  Courts  shall  decide  the  case 
with  reference  to  the  law,  whatever  it  be,  according  to  which  the 
Italian  Courts  would  decide  it. 

Thus  D,  an  intestate,  dies  domiciled  in  Italy.  He  is  a  French 
citizen  resident  in  Italy.  He  leaves  movables  in  England.  Again 
apply  Eule  183.     The  Eule  applied  to  this  case  designates  Italy  . 

'  See  Intro.,  pp.  2 — 4,  ante. 
'  See  chap,  xxxi,,  post, 
'  See  Intro.,  pp.  3,  4,  ante. 
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as  the  country  in  acoordanoe  with  the  law  whereof  D's  movables 
must  be  distributed ;  it  directs,  that  is  to  say,  that  his  movables 
be  distributed  according  to  the  law  of  Italy.  But  the  expression 
"  law  of  Italy  "  here  means  not  necessarily  the  territorial  law  of 
Italy,  but  any  law  which  the  Italian  Courts  would  apply  to  the 
decision  of  the  particular  case.  This  might  be  the  territorial  law 
of  Italy,  but  it  might  be,  as  in  fact  it  probably  is,i  the  territorial 
law  of  France.  However  this  be,  the  Rule  is  here  not  unmeaning. 
It  states  that  English  Courts  will  determine  a  case  which  obviously 
contains  foreign  elements,  in  accordance  with  the  law,  whatever  it 
may  be,  which  the  Italian  Courts  hold  applicable  to  the  case.^ 

'  See  Codice  Oivile  del  Regno  d'  Italia,  Art.  7. 

^  •'  When  it  is  said  that  the  law  of  the  country  of  domioil  must  regulate  the 
"  suocessioii,  it  is  not  always  meant  to  speak  of  the  general  law  [i.e.,  what  has 
"  been  called  in  this  treatise  the  local  or  territorial  law],  hut,  in  some  instances,  of 
"  the  particular  law  which  the  country  of  domioil  applies  to  the  case  of  foreigners 
"  dying  domiciled  there,  and  which  would  not  be  applied  to  a  natural-born  subject 
"  of  that  country.  Thus  in  Collier  v.  Mivaz  (2  Curt.  856),  the  testator,  an  Bnglish- 
"  bom  subject,  died  domiciled  in  Belgium,  leaving  a  will  not  executed  accordiiig 
"  to  the  forms  required  by  the  Belgian  law :  By  that  law,  the  succession  in  such 
' '  a  case  is  not  to  be  governed  by  the  law  of  the  country  applicable  to  its  natural- 
"  bom  subjects,  but  by  the  law  of  the  testator's  own  country:  And  it  was  held 
' '  [in  England]  that  the  will,  being  valid  according  to  the  law  of  Englaud,  ought 
"  to  be  admitted  to  probate."  1  Williams,  Exors.,  10th  ed.,  pp.  276,  277  ;  see  also 
FechellY.  Sildersley  (1869),  L.  R.  1  P.  &  D.  673  ;  In  Goods  ofZacroix  (1877),  2  P.  D.  94. 
"  The  idea,"  it  has  been  pointed  out,  "  that  the  law  of  a  particular  country  does  not 
"  mean  the  ordinary  law  of  the  land,  but  the  law  which  would  be  applied  by  [the 
"  Courts  of]  that  country  to  a  given  case, — a  view  which  is  sufficiently  familiar  to 
"  English  students  of  private  international  law,  is  by  no  means  so  well  known  in 
"  France."  See  "The  Bourgoise  Case  in  London  and  Paris,"  by  Malcolm  Mcll- 
wraith,  6  L.  Q.  Rev.  379,  3S7  (n.). 

Two  observations  are  worth  making : — 

1.  The  ambiguity  in  the  expression  "law  of  a  country"  would,  for  the  purpose 
of  this  Digest,  and  indeed  of  private  international  law  generally,  cease  to  exist 
were  all  nations  agreed  on  the  principles  governing  the  choice  of  law  Were  this 
so,  which  is  of  course  far  from  being  the  case,  the  term  "  law  of  a  country  "  would 
always  mean  the  territorial  law  of  such  country.  Thus,  if  the  Italian  Courts  agreed 
with  the  Courts  of  England  in  referring  succession  to  movables  wholly  to  the  lex 
domicilii,  the  rule  that  succession  to  movables  is  governed  by  the  law  of  the  country 
where  an  intestate  dies  domiciled  would  mean  that  if  he  died  domiciled  in  England, 
succession  to  his  movables  was  governed  by  the  territorial  law  of  England,  and  that 
if  he  died  domiciled  in  Italy,  it  was  governed  by  the  territorial  law  of  Italy. 

2.  The  illustrations  given  in  the  text  of  the  meaning  of  the  term  "  law  of  a 
country,"  when  applied  to  England  and  to  a  foreign  country  respectively,  refer  to 
the  lex  domieilii,  but  the  principle  which  they  illustrate  applies  with  one  exception 
to  every  other  class  of  law,  e.gi. ,  to  the  lex  situs,  or  "law  of  a  country  where  a 
thing  is'  situate."  The  one  exception  is  the  lex  fori.  This  by  its  very  definition 
always  means  the  local  or  territorial  law  of  the  country  to  which  a  Court  wherein 
legal  proceedings  are  taken  belongs.     See  pp.  69,  78,  ante. 
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CHAPTEE  II. 

D0MICIL.1 

(A)  DOMICIL  OF  NATURAL  PEE80N8.' 

I.  Nature  of  Domicil. 

Rule  1 . — The  domicil  of  any  person  is,  in  general,  the 
place  or  country  which  is  in  fact  his  permanent  home, 
but  is  in  some  cases  the  place  or  country  which,  whether 
it  be  in  fact  his  home  or  not,  is  determined  to  be  his 
home  by  a  rule  of  law.^ 

Comment  and  Illustrations. 

No  definition*  of  domicil  has  given  entire  satisfaction  to  English 
judges.  As,  however,  a  person's  domicil  may  certainly  be  described 
as  the  place  or  country  which  is  considered  by  law  to  be  his  home, 
and    as   a   place    or   country  is   usually  (though  not  invariably) 

'  Story  (7th  ed.),  chap.  iii.  ss.  39— 49  c;  Westlake,  chap.  xiv.  (4th  ed.),  pp.  309— 
347  ;  Foote,  chap.  ii.  (3rd  ed.),  pp.  52—68  ;  S^vigny,  ss.  350—355,  Guthrie's transl. 
(2nd  ed.),  pp.  86—114. 

*  For  domicil  of  natural  persons,  i.e.,  human  heings,  see  Rules  1 — 18.  For 
domicil  of  legal  persons  or  corporations,  see  Eule  19,  post. 

'  ' '  Domicil  meant  permanent  home,  and  if  that  was  not  understood  by  itself, 
"  no  illustration  could  help  to  make  it  intelligible."  Whicker  v.  Siime  (1868), 
28  L.  J.  Ch.  396,  400,  per  Lord  Cranworth  ;  Attorney -General  v.  Jiowe  (1862), 
31  L.  J.  Ex.  314,  320.  See  further,  as  to  the  meaning  of  "home,"  pp.  83—87, 
post. 

*  See  App.,  Note  6,  "Definition  of  Domicil."  For  the  purposes  of  private 
international  law,  the  "place"  within  which  it  is  required  to  determine  a  man's 
domicil  is  always,  or  almost  always,  a  "country,"  in  the  sense  in  which  the 
word  has  been  hereinbefore  defined.  The  words  "place  or"  might,  therefore, 
in  strictness,  be  omitted  from  this  rule.  It  is,  however,  convenient  to  give  a 
general  description  of  domicil  applicable  to  any  place,  whether  it  be  a  state,  a 
country,  a  town,  &o.,  within  the  limits  whereof  it  may  be  desired  to  determine 
a  person's  domicil.     See  further,  pp.  93—96,  post. 
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*'  considered  by  law  "  {i.e.,  by  the  Court)  to  be  a  person's  home, 
because  it  is  so  in  fact,  light  is  thrown  on  the  nature  of  domicil  by 
a  comparison  between  the  meanings  of  the  two  closely  connected 
terms,  home  and  domicil. 

Home. — The  word  "  home  "  is  not  a  term  of  art,  but  a  word  of 
ordinary  discourse,  and  is  usually  employed  without  technical 
precision.  Yet,  whenever  a  place  or  country  is  termed,  with  any 
approach  to  accuracy,  a  person's  home,  reference  is  intended  to  be 
made  to  a  connection  or  relation  between  two  facts.  Of  these 
facts  the  one  is  a  physical  fact,  the  other  a  mental  fact. 

The  physical  fact  is  the  person's  "  habitual  physical  presence," 
or,  to  use  a  shorter  and  more  ordinary  term,  "  residence,"  ^  within 
the  limits  of  a  particular  place  or  country.  The  mental  fact  is 
the  person's  "present  intention  to  reside  permanently,  or  for  an 
"  indefinite  period,"  within  the  Umits  of  such  place  or  country ; 
or,  more  accurately,  the  absence  of  any  present  intention^  on  his 
part  to  remove  his  dwelling  permanently,  or  for  an  indefinite 
period,  from  such  place  or  country.     This  mental  fact  is  technically 

'  The  term  ' '  residence  ' '  is  used  by  some  writers  as  synonymous  with  the 
-word  "home,"  i.e.,  as  including  both  "residence,"  in  the  sense  in  which  the 
word  is  used  in  the  text,  and  the  "intention  to  reside"  (animus  manendi).  To 
this  use  of  the  word  "residence"  there  is  in  itself  no  obiection,  hut  there  is 
great  convenience  in  appropriating  (as  is  done  throughout  this  treatise)  the 
substantive  "residence"  and  the  verb  "reside"  to  the  description  of  the  physical 
fact  which  is  included  in,  but  does  not  make  up  the  whole  of,  the  meaning  of 
"the  word  "home."  "Residence"  has,  in  many  instances,  been  employed  by 
judges  and  others  to  denote  a  person's  habitual  physical  presence  in  a,  place  or 
country  which  may  or  may  not  be  his  home.  See,  e.g.,  Jopp  v.  Wood  (1865), 
-34  L.  J.  Ch.  212,  218  ;  Gillis  v.  Gillis  (1874),  Irish  Rep.  8  Eq.  597.  It  is  hoped, 
therefore,  that  the  restriction  of  the  term  "residence"  to  this  sense  alone  does 
not  involve  too  wide  a  deviation  from  the  ordinary  use  of  language. 

Though  it  is  of  Uttle  importance  in  which  sense  the  words  "residence"  and 
"reside  "  are  employed,  it  is  of  considerable  importance  that  they  should  be  used 
in  one  determinate  sense.  Confusion  has  sometimes  arisen  from  the  employment 
of  the  word  ' '  residence ' '  at  one  time  as  excluding,  and  at  another  time  as  including, 
the  animus  manendi.  Compare /op^  v.  Wood  (1865),  34  L.  J.  Ch.  212;  4  De  Gr. 
J.  &  S.  616,  with  King  v.  Foxwell  (1876),  3  Ch.  D.  518. 

The  word  "habitual,"  in  the  definition  of  residence,  does  not  mean  presence 
in  a  place  either  for  a  long  or  for  a  short  time,  but  presence  there  for  the  greater 
part  of  the  period,  whatever  that  period  may  be  (whether  ten  years  or  ten  days), 
referred  to  in  each  particular  case. 

^  See  Story,  o.  43,  for  the  remark  that  the  absence  of  all  intention  to  cease 
residing  in  a  place  is  sufficient  to  constitute  the  animus  manendi.  The  difficulty 
of  determining  where  it  is  that  a  person  has  his  home,  or  domicil,  arises  in  general 
from  the  difficulty,  not  only  of  defining,  but  of  ascertaining,  the  existence  of  the 
very  indefinite  intention  which  constitutes  the  animus  manendi.  See  Attorney- 
-Gmemly.  Fottinger  (1861),  30  L.  J.  Ex.  284,  292,  language  of  Bramwell,  B. 
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termed,  though  not  always  with  strict  accuracy,  the  animm  manendi,^ 
or  "  intention  of  residence." 

When  it  is  perceived  that  the  existence  of  a  person's  home  in  a 
given  place  or  country  depends  on  a  relation  between  the  fact  of 
residence  and  the  animus  manendi,  further  investigation  shows  that 
the  word  home,  as  applied  to  a  particular  place,  or  country,  may  be 
defined  or  described  in  the  following  terms,  or  in  words  to  the  same 
effect. 

Definition  of  home. — A  person,  s  home  is  that  place  or  country y 
either  (i)  in  which  he,  in  fact,  resides  tvith  the  intention  of  residence 
{animus  manendi),^  or  (li)  in  which,  having  so  resided,  he  continues 
actually  to  reside,  though  no  longer  retaining  tlie  intention  of  residence 
{animus  manendi),  or  (iii)  with  regard  to  which,  having  so  resided 
there,  he  retains  the  intention  of  residence  {animus  manendi),  though 
he  in  fact  no  longer  resides  there? 

This  definition  or  formula  has  undoubtedly  a  crabbed  appearance. 
It,  however,  accurately  describes  all  the  circumstances  or  cases 
under  which  a  given  person,  B,*  may,  with  strict  accuracy,  be  said 
to  have  a  home  in  a  particular  country,  e.g.,  England,  or,  in  other 
words,  in  which  England  can  be  termed  his  home,  and  excludes  the 
cases  in  which  England  cannot  with  accuracy  be  termed  his  home. 
The  first  clause  of  the  formula  or  definition  describes  the  conditions 
under  which  a  home  is  acquired.  The  second  and  third  clauses 
describe  the  conditions  under  which  a  home  is  retained.  The 
meaning  and  effect  of  the  whole  definition  is  most  easUy  seen 
from  examples  of  the  cases  in  which,  under  it,  a  country  can,  and 
a  country  cannot,  be  considered  D's  home. 

The  cases  to  which  the  formula  can  be  applied  are  six. 

(1)  D  is  a  person  residing  in  England,  without  any  intention  of 
leaving  the  country  for  good,  or  of  settling  elsewhere.  England  is 
clearly  ZJ's  home.     His  position  is,  in  fact,  the  position  of  every 


'  It  is  often,  in  strictness,  rather  the  animus  revertendi  et  manendi  than  the  miimust 
-manendi. 

'  The  term  animus  manendi,  or  intention  of  residence,  is  intended  to  include  the- 
negative  state  of  mind,  which  is  more  accurately  described  as  "  the  absence  of  any 
"  present  intention  not  to  reside  permanently  in  a  place  or  country." 

'  More  briefly,  a  person's  "home  "  is  "  that  place  or  country  in  which  either 
"  he  resides,  with  the  intention  of  residence  {animus  manendi),  or  in  which  he  has 
"  so  resided,  and  with  regard  to  which  he  retains  either  residence  or  the  intention 
"  of  residence." 

*  D  is,  throughout  this  chapter,  used  to  designate  the  person,  either  whose 
domioiJ  is  in  question,  or  upon  whose  domicil  a  legal  right  depends,  or  may  be- 
supposed  to  depend. 
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ordinary  inhabitant.  There  exists  in  his  case  exactly  that 
combination  of  residence  and  of  purpose  to  reside  required  by  the 
first  clause  of  the  definition.  The  time  for  which  his  residence  may 
bave  lasted  is  immaterial.  A  person  may  have  resided  in  a  country 
ior  a  month,  for  a  year,  or  for  ten  years ;  it  may  have  been  his 
residence  for  a  longer  or  a  shorter  period ;  but  from  the  moment 
when  there  exists  the  required  combination  of  residence  and  inten- 
tion to  reside  permanently  (animus  manendi)  the  country  is  his 
home,  or,  in  popular  language,  he  has  his  home  in  the  country.' 

(2)  D,  an  inhabitant  of  England,  who  has  hitherto  intended  to 
continue  residing  there,  makes  up  his  mind  to  settle  in  France. 
His  home,  however,  continues  to  be  English  till  the  moment  when 
he  leaves  the  country.  It  is  .till  then  retained  by  the  fact  of 
residence,  though  the  animus  manendi  has  ceased  to  exist.  D 
intends  to  abandon,  but  until  he  leaves  the  country,  has  not 
actually  abandoned  England  as  his  home.  This  is  the  case  of  an 
intended  change  of  home  which  has  not  actually  been  carried  out. 
It  falls  within  the  second  clause  of  the  definition  of  home. 

(3)  D  is  an  inhabitant  of  England,  who  has  for  years  intended 
to  live  permanently  in  England.  He  goes  to  France  for  business 
or  pleasure,  with  the  intention  of  returning  to  England  and 
residing  there  permanently.  England  is  still  his  home.  It  is  so 
because  the  intention  of  residence  (animus  manendi)  is  retained, 
although  i)'s  actual  residence  in  England  has  ceased. 

The  case  falls  precisely  within  the  third  clause  of  the  definition 
of  home. 

(4)  I)  has  never,  in  fact,  resided,  and  has  never  formed  any 
intention  of  permanently  residing  in  England.  That  D,  under 
these  circumstances,  does  not  possess  an  English  home  is  too  clear 
for  the  matter  to  need  comment.^ 

The  case  is  one  which  obviously  does  not  fall  within,  and  is,  in 
fact,  excluded  by,  the  definition  already  given  of  a  home. 

(5)  D,  who  has  been  permanently  residing  in  France,  is  for 
the  moment  in  England,  but  has  never  formed  the  least  intention 

'  See,  as  to  the  relation  of  time  of  residence  to  domioil,  comment  on  Eule  17, 
post.  "  It  may  be  conceded  that  if  the  intention  of  permanently  residing  in  a 
"  place  exists,  residence  in  that  place,  however  short,  wiU  establish  a  domioil." 
Bell  v.  Kennedy  (1868),  L.  R.  1  Sc.  App.  307,  319,  per  Lord  Chelmsford. 

■'  The  one  apparent  exception  to  this  remark  is  the  case  of  children  and  others, 
who  have  the  home  of  some  person  [e.g.,  a  parent)  on  whom  they  depend.  The 
explanation  is  that  such  persons  are  considered  as  sharing  the  home  of  the  person 
on  whom  they  depend,  rather  than  in  strictness  possessing  a  home  of  their  own. 
See  Enle  9  and  Sub-Rules  1  and  2,  poat. 
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of  permanent  residence  there,  being  a  traveller  who  has  come  to 
England  for  a  time  to  see  the  country.  He  clearly  has  not,  either 
in  strictness  or  in  accordance  with  ordinary  notions,  a  home  in 
England,  and  it  is  also  clear  that  his  case  does  not  fall  within  the 
terms  of  the  definition. 

(6)  B,  lastly,  is  a  person  who  has  been  permanently  residing 
in  France,  but  h^s  formed  an  intention  of  coming  to  England, 
where  he  has  not  been  before,  and  settling  there.  He  has  not  yet 
quitted  France.  England  clearly  is  not  his  home,  and  the  case  is 
one  manifestly  excluded  from  the  terms  of  the  definition.' 

From  our  formula,  as  illustrated  by  these  examples,  the  con- 
clusion follows  that,  as  a  home  is  acquired  by  the  combination  of 
actual  residence  {factwn)  and  of  intention  of  residence  {animus), 
so  it  is  (when  once  acquired)  lost,  or  abandoned,  only  when  both 
the  residence  and  the  intention  to  reside  cease  to  exist.  If,  that 
is  to  say,  D,  who  has  resided  in  England  as  his  home,  continues 
either  to  reside  there  in  fact,  or  to  retain  the  intention  of  residing 
there  permanently,  England  continues  to  be  his  home.  On  the 
other  hand,  if  D  ceases  both  to  reside  in  England  and  to  entertain 
the  intention  of  residing  there  permanently,  England  ceases  to  be 
his  home,  and  the  process  of  abandonment  is  complete.  If,  to 
such  giving  up  of  a  home  by  the  cessation  both  of  residence  and 
of  the  animus  manendi,  we  apply  the  terms  "  abandon "  and 
"  abandonment,"  the  meaning  of  the  word  home  may  be  defined 
with  comparative  brevity. 

A  "  home  "  (as  applied  to  a  place  or  country)  means  "the  place, 
"  or  country  in  which  a  person  resides  with  the  animus  manendi, 
"  or  intention  of  residence,  or  which,  having  so  resided  in  it,  he 
"  has  not  abandoned." 

This  definition  or  description  of  a  home,  in  whatever  terms  it  is 
expressed,  gives  rise  to  a  remark  which  will  be  found  of  consider- 
able importance.  This  is  that  the  conception  of  a  place  or  country 
as  a  home  is  in  no  sense  a  legal  or  a  technical  idea,  since  it  arises 
from  the  relation  between  two  facts,  "  actual  residence "  and 
"  intention  to  reside,"  neither  of  which  has  anything  to  do  with 
the  technicalities  of  law.  A  person  might  have  a  home  in  a  place 
where  law  and  Courts  were  totally  unknown,  and  the  question 

'  Cases  (4),  (5),  and  (6)  are,  it  may  be  said  with  truth,  simply  cases  (1),  (2),  and 
(3)  looked  at,  so  to  speak,  from  the  other  wde.  The  six  oases  or  examples,  how- 
ever, describe  the  six  different  relations  in  which  a  person  may  stand  in  respect  of 
residence  and  animus  manendi  towards  a  given  country,  and  are  each  worth  observing 
in  reference  to  questions  which  may  arise  as  to  domicil. 
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whether  a  given  place  is  or  is  not  to  be  considered  a  particular 
person's  home  is  in  itself  a  mere  question  of  fact,  and  not  of  law.i 

It  is  worth  while  to  insist  on  the  non-legal,  or  natural  character 
of  the  notion  signified  by  the  word  "  home,"  because  from  the 
definition  of  a  home,  combined  with  knowledge  of  the  ordinary 
facts  of  human  life,  flow  several  conclusions  which  have  a  very 
close  connection  with  the  legal  rules  determining  the  nature, 
acquisition,  and  change  of  domioil. 

Results  of  definition  of  '■^  hotne." — Of  these  results,  flowing  from 
the  definition  of  a  home,  considered  merely  as  a  natural  fact, 
without  any  reference  to  legal  niceties  or  assumptions,  the  following 
are  the  principal : — 

First.  The  vast  majority  of  mankind  (in  the  civilised  parts  of 
the  world,  at  least)  have  a  home,  since  they  generally  reside  in 
some  country,  e.g.,  England  or  France,  without  any  intention  of 
ceasing  to  reside  there.  It  is  nevertheless  clear  (if  the  thing  be 
looked  at  merely  as  a  matter  of  fact,  without  any  reference  to  the 
rules  of  law)  that  a  person  may  be  homeless.^  There  may  be  no 
country  of  which  you  can  at  a  given  moment  with  truth  assert  that 
it  is  in  fact  -D's  home. 

D,  for  example,  may  be  an  English  emigrant,  who  has  left 
England  for  good,  but  is  still  on  his  voyage  to  America,  and  has 
not  yet  reached  Boston,  where  he  intends  to  settle.  He  has  lost 
his  home  in  England  ;  he  has  not  gained  a  home  in  America.  He 
is  in  the  strictest  sense  homeless.  Here  the  residence  which  is  the 
basis  of  a  home  does  not  exist.  D,  again,  may  be  a  traveller,  who 
has  abandoned  his  English  home,  with  the  intention  of  travelling 
from  land  to  land,  for  an  indefinite  period,  and  with  the  fixed 
purpose  of  never  returning  to  England.  In  this  case  also  I)  is 
homeless.  He  has  no  home,  because  he  does  not  entertain  that 
intention  of  residence,  which  goes  to  make  up  the  notion  of  a 
home.  D,  again,  may  be  a  vagabond,  e.g.,  a  gipsy  who  wanders 
from  country  to  country,  without  any  intention  of  permanently 
residing  in  any  one  place.  Here,  again,  Z)  is  homeless,  because 
of  the  total  want  of  any  animus  manendi.^ 

In  these  (and  perhaps  in  some  other)  instances  a  person  is  as  a 

'  For  the  bearing  of  this  remark  on  the  law  of  domicil,  see  comment  on  Rule  7, 
post;  In  re  TootaVa  Trusts  (1883),  23  Ch.  D.  532  ;  and  "We.-tlake  (4th  ed.),  pp.  310 
—322. 

^  Contrast  Rule  2,  p.  97,  post,  as  to  domicil. 

^  See  for  these  cases  of  homelessness,  Savigny,  s.  354,  Guthrie's  transl.  (2nd  ed.), 
p.  107. 
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matter  of  fact  homeless,  and  if,  as  we  shall  find  to  be  the  case,'  he 
is  considered  by  law  to  have  a  home  in  one  country,  rather  than 
in  another,  or,  in  other  words,  if  he  has  a  domicil,  this  is  the  result 
of  a  legal  convention  or  assumption.  He  acquires  a  home  not  by 
his  own  act,  but  by  the  operation  of  law. 

Secondly.  The  definition  of  home  suggests  the  inquiry,  which 
has,  in  fact,  been  sometimes  raised  in  the  Courts,^  whether  a  person 
can  have  more  than  one  home  at  the  same  time,  or,  in  other  words, 
whether  each  of  two  or  more  countries  can  at  the  same  moment  be 
the  home  of  one  and  the  same  person  ? 

The  consideration  of  what  is  meant  by  "  home  "  shows  that  (if 
the  matter  be  considered  independently  of  all  legal  rules)  the 
question  is  little  more  than  one  of  words. 

The  following  state  of  facts  certainly  may  exist.  D  determines 
to  live  half  of  each  year  in  France  and  half  in  England.  He 
possesses  a  house,  lands,  and  friends,  in  each  country.  He  resides 
during  each  winter  in  his  house  in  the  South  of  France,  and  spends 
each  summer  in  his  house  in  England.  His  intention  is  to  pursue 
the  same  course  throughout  his  life.  He  entertains,  in  other  words, 
the  intention  of  continuing  to  reside  in  each  country  for  six  months 
in  every  year. 

If  the  question  be  asked  whether  B  has  two  homes,  the  answer 
is  that  the  question  is  mainly  one  of  language.  If  the  intention 
entertained  by  D  to  reside  in  each  country  be  not  a  sufiicient 
animits  manendi  as  to  each,  then  D  is  to  be  numbered  among  the 
persons  who  in  fact  have  no  home.  If  it  be  a  sufficient  animus 
manendi,  then  D  is  correctly  described  as  having  two  homes.' 

Thirdly.  The  abandonment*  of  one  home  may  either  coincide 
with,  or  precede,  the  acquisition  of  a  new  home.  In  other  words, 
abandonment  of  one  home  may  be  combined  with  settlement  in 
another  home,  or  else  may  be  the  simple  abandonment  of  one  home 
without  the  acquisition  of  another. 

D,  for  example,  goes  from  England,  where  he  is  settled,  to 
France  on  business.     At  the  moment  of  leaving  England,  and  on 

'  See  Rule  2,  p.  97,  post. 

»  See  Rule  3,  p.  98,  post. 

'  The  question  raised,  though  almost  a  verbal  one,  has  given  some  trouble  to 
writers  on  domicil.  They  have  here  as  elsewhere  somewhat  confused  a  question  of 
fact  and  a  question  of  law,  and  have  occasionally  failed  to  distinguish  the  question 
of  fact,  whether  O  can  independently  of  legal  rules  have  two  homes,  from  the 
legal  question,  whether  it  is  or  is  not  a  rule  of  law  that  a  man  cannot  have  more 
than  one  domicil. 

<  See  Rules,  p.  119, ^oj<. 
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his  arrival  in  France,  he  has  the  fullest  intention  of  returning 
thence  to  England,  as  his  permanent  residence.  This  purpose 
continues  for  the  first  year  of  his  residing  in  France  D,  therefore, 
though  living  in  France,  still  retains  his  English  home.  At  the 
end  of  the  year  he  makes  up  his  mind  to  reside  permanently  in 
France.  From  that  moment  he  acquires  a  French,  and  loses  his 
English  home.  The  act  of  acquisition  and  the  act  of  abandonment 
exactly  coincide.  They  must,  from  the  nature  of  the  ease,  be 
complete  at  one  and  the  same  moment. 

The  act  of  abandonment,  however,  often  precedes  the  act  of 
acquisition.  D  leaves  England  with  the  intention  of  ultimately 
settling  in  France,  but  journeys  slowly  to  France,  travelling 
through  Belgium  and  Germany.  From  the  moment  he  leaves 
England  his  English  home  is  lost,  since  from  that  moment  he 
gives  up  both  residence  and  intention  to  reside  in  England,  but 
during  his  journey  no  French  home  is  acquired,  for,  though  he 
intends  to  settle  in  France,  residence  there  cannot  begin  till  France 
is  reached.  The  relation  between  the  abandonment  of  one  home 
and  the  acquisition  of  another  deserves  careful  consideration,  for 
two  reasons. 

The  first  reason  is,  that  the  practical  difficulty  of  deciding  in 
which  of  two  countries  a  person  is  at  a  given  moment  to  be  con- 
sidered as  domiciled  arises  (in  general)  not  from  any  legal 
subtleties,  but  from  the  difficulty  of  determining  at  what  moment 
of  time  a  person  resolves  to  make  a  country  in  which  he  happens 
to  be  living  his  permanent  home.  The  nature  of  this  difficulty  is 
well  illustrated  by  a  reported  case.  The  question  to  be  determined 
was,  whether  D,  who  at  one  time  possessed  a  home  in  Jamaica, 
had  or  had  not  in  the  year  1838  acquired  a  home  in  Scotland.  No 
one  disputed  that  in  1837  he  had  left  Jamaica  for  good  and  was 
residing  in  Scotland.  It  was  further  undisputed  that  some  years 
later  than  1838  he  had  acquired  a  Scotch  home  or  domicil.  The 
matter  substantially  in  dispute  was  whether  at  the  date  in  question 
B  had  made  up  his  mind  to  reside  permanently  in  Scotland.  The 
case  came  on  for  decision  in  1868,  and  D  himself  gave  evidence  as 
to  his  own  intentions  in  1838.  His  honesty  was  undoubted,  but 
the  Court,  though  having  the  advantage  of  Z)'s  own  evidence, 
iound  the  question  of  fact  most  difficult  to  determine,  and  in  the 
result  took  a  different  view  (chiefly  on  the  strength  of  letters 
written  in  1838)  from  that  taken  by  D  himself  of  what  was  then 
his  intention  as  to  residence.^ 

'  Bell  V.  Kennedy  (1868),  L.  R.  1  So.  App.  307.     Compare  Graignish  v.  Hewitt, 
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The  second  reason  is,  that  there  exists  a  noticeable  difference 
between  the  natural  result  of  abandonment  and  the  legal  rule^ 
as  to  its  effect.  As  a  matter  of  fact,  a  person  may  abandon  one 
home  without  acquiring  another.  As  a  matter  of  law,  no  man 
can  abandon  his  legal  home  or  domicil  without,  according  to 
circumstances,  either  acquiring  a  new  or  resuming  a  former 
domicil. 

Fourthly.  From  the  fact  that  the  acquisition  of  a  home  depends 
upon  freedom  of  action  or  choice,  it  follows  that  a  large  number 
of  persons^  either  cannot,  or  usually  do  not,  determine  for  them- 
selves where  their  home  shall  be.  Thus,  young  children  cannot 
acquire  a  home  for  themselves ;  boys  of  thirteen  or  fourteen, 
though  they  occasionally  do  determine  their  own  place  of  residence,, 
more  generally  find  their  home  chosen  for  them  by  their  father  or 
guardian  ;  the  home  of  a  wife  is  usually  the  same  as  that  of  the 
husband ;  and,  speaking  generally,  persons  dependent  upon  the 
will  of  others  have,  in  many  cases,  the  home  of  those  on  whom 
they  depend.  This  is  obvious,  but  the  fact  is  worth  notice, 
because  it  lies  at  the  bottom  of  what  might  otherwise  appear  to  be 
arbitrary  rules  of  law,  e.g.,  the  rule  that  a  wife  can  in  no  case 
have  any  other  domicil  than  that  of  her  husband.* 

Domicil  not  same  as  home.  — As  a  person's  domicil  is  the  place 
or  country  which  is  considered  by  law  to  be  his  home,  and  as  the 
law  in  general  holds  that  place  to  be  a  mau!s  home  which  is  sO' 
in    fact,    the    notion    naturally    suggests    itself    that    the    word 


'  See  Rule  8,  p.  119,  post. 

''  See  Rule  9,  p.  124,  and  Sub-Rules,  post. 

■'  From  an  examination  into  the  meaning  of  the  word  "  home,"  when  it  is  sliictljr 
employed,  we  can  trace  the  connection  between  the  word  when  used  with  accuracy 
and  its  application  in  various  lax  or  metaphorical  senses. 

In  all  cases  there  exists  a  mure  or  less  distinct  reference  to  the  ideas  of  residence 
and  intention  to  reside.  Thus,  when  a  lodger  says  he  is  "  going  home ' '  to  his 
lodging,  the  place  where  he  lives  is  certainly  not  a  permanent  residence.  Still,  the 
speaker  intends  to  look  upon  it  for  the  moment  in  the  character  of  a  more  or  less- 
permanent  abode. 

A  colonist,  again,  calls  England  his  home.  In  the  mouth  of  the  original  settler 
the  expression  may  perhaps  have  been  used  at  first  with  accuracy,  and  have  been 
an  assertion  of  his  intention  to  return  and  reside  in  England  [animus  revertend%). 

He  or  his  children  continue  to  use  the  expression  when  no  real  intention  to 
return  any  longer  exists.  What  is  then  meant  is  that  the  speaker  entertains- 
towards  England  the  sentiments  which  a  person  is  supposed  to  entertain  towards 
the  land  which  is  in  reality  his  home. 

In  these  and  like  instances  may  be  traced  a  transition  from  inaccurate  statement 
of  fact  to  the  use  of  conscious  metaphor.  What  is  worth  notice  is  that  the  ideas  of 
"residence"  and  of  "intention  to  reside"  are  not  entirely  absent  from  even  the 
metaphorical  uses  of  the  word  "home." 
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"  domioil "  and  the  word  "'  home  "  (as  already  defined)  mean  in 
reality  the  same  thing,  and  that  the  one  is  merely  the  technical 
equivalent  for  the  other. 

"It  occurred  to  me,"  says.  Baron  Bramwell,  ".  .  .  whether 
"  one  might  not  interpret  this  word  '  domioil '  by  substituting  the 
"  word  '  home  '  for  it ;  not  home  in  the  sense  in  which  a,  man  who 
"  has  taken  a  lodging  for  a  week  in  a  watering-place  might  say  he 
"  was  going  home,  nor  home  in  the  sense  in  which  a  colonist,  born 
"  in  a  colony,  intending  to  live  and  die  there,  might  say  he  was 
"  coming  home,  when  he  meaut  coming  to  England  ;  but  using 
"  the  word  '  home '  in  the  sense  iu  which  a  man  might  say,  '  I 
" '  have  no  home ;  I  live  sometimes  in  London,  sometimes  iu 
"  '  Paris,  sometimes  in  Rome,  and  I  have  no  home.'  " ' 

The  notion,  however,  expressed  in  the  passage  cited  is  fallaoicjus. 
This  idea,  that  the  word  home  means,  when  strictly  defined,  the 
same  thing  as  the  term  domicil,  is  based  on  the  erroneous 
assumption  that  the  law  always  considers  that  place  to  be  a 
person's  home  which  actually  is  his  home,  and  on  the  omission 
to  notice  the  fact  that  the  law  in  several  iustances  attributes  to  a 
person  a  domicil  in  a  country  where  in  reality  he  has  not,  and 
perhaps  never  had,  a  home.  Thus  the  rule  that  a  domiciled 
Euglishman,  who  has  in  fact  abandoned  England  without 
acquiring  any  other  home,  retains  his  English  domicil,^  or  the 
principle  that  a  married  woman  is  always  domiciled  in  the  country 
where  her  husband  has  his  domicil,  involves  the  result  that  a 
person  may  have  a  domicil  who  has  no  home,  or  that  a  womau 
may  occasionally  have  her  domioil  in  one  country,  though  she 
has  her  real  home  in  another.  A  person,  further,  may  reside  and 
intend  to  reside,  and  therefore  in  fact  have  his  home,  in  a  country, 
though  on  account  of  the  character  of  the  country  EngKsh  Courts 
may  refuse  to  treat  it  as  his  domicil.  Thus  an  Euglishman  who 
resides  at  Shanghai  with  the  intention  of  residing  there  per- 
manently, and  without  any  idea  of  returning  to  England,  dies  at 
Shanghai.  He  has  at  the  moment  of  his  death  a  home  in  Chiua, 
but  he  dies  not  with  a  Chinese,  but  with  an  English  domicil.'  An 
attempt,  therefore,  to  obtain  a  complete  definition  of  the  legal 
term  domicil  by  a  precise  definition  of  the  non-legal  term  home 
can  never  meet  with  complete  success,  for  a  definition  so  obtained 

1  Attorney-General  \.  Bowe  (1862),  31  L.  J.  Ex.  S14,  320,  per  Bramwell,  B. 
^  See  Rule  8,  post. 

^  In  re  Tootal's  Trmts  (1883),  23  Ch.  D.  532,  with  which  compare  Abd-ul-Messih 
V.  Farra  (1888),  13  App.  Gas.  431. 
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will  not  include  in  its  terms  the  conventional  or  technical  element 
which  makes  up  part  of  the  meaning  of  the  word  domicil.^ 

The  question  may  natnrally  occur  to  the  reader,  why  is  it  that 
the  term  domicil  should  not  be  made  to  coincide  in  meaning  with 
the  word  home,  or,  in  other  words,  why  is  it  that  the  Courts 
consider  in  some  instances  that  a  place  is  a  person's  home  which  is 
not  so  in  fact  ? 

The  answer  is  as  follows :  It  is  for  legal  purposes  of  vital 
importance  that  every  man  should  be  fixed  with  some  home  or 
domicil,  since  otherwise  it  may  be  impossible  to  decide  by  what 
law  his  rights,  or  those  of  other  persons,  are  to  be  determined. 
The  cases,  therefore,  of  actual  homelessness  must  be  met  by  some 
conventional  rule,  or,  in  other  words,  a  person  must  have  a  domicil 
or  legal  home  assigned  to  him,  even  though  he  does  not  possess  a 
real  one.  It  is,  again,  a  matter  of  great  convenience  that  a  person 
should  be  treated  as  having  his  home  or  being  domiciled  in  the 
place  where  persons  of  his  class  or  in  his  position  would,  in 
general,  have  their  home.  The  law,  therefore,  tends  to  consider 
that  place  as  always  constituting  a  person's  domicil  which  would 
generally  be  the  home  of  persons  occupying  his  position.  Thus 
the  home  of  an  infant  is  generally  that  of  his  father,  and  the  home 
of  a  wife  is  generally  that  of  her  husband.  Hence  the  rule  of  law 
assigning  to  an  infant,  in  general,  the  domicil  of  his  father,  and  to 
a  married  woman,  invariably,  the  domicil  of  her  husband. 

These  considerations  of  necessity  or  of  convenience  introduce 
into  the  rules  as  to  domicil  that  conventional  element  which  makes 
the  idea  itself  a  technical  one  and  different  from  the  natural 
conception  of  home.  As  these  conventional  rules  cannot  be  con- 
veniently brought  under  any  one  head,  there  is  a  difficulty  in 
giving  a  neat  definition  of  domicil  as  contrasted  with  home.  Since, 
however,  the  Courts  generally  hold  a  place  to  be  a  person's  domicil 
because  it  is  in  fact  his  permanent  home,  though  occasionally  they 
hold  a  place  to  be  a  person's  domicil  because  it  is  fixed  as  such  by 
a  rule  of  law,  a  domicil  may  accurately  be  described  in  the  terms 
of  our  Rule,  and  we  may  lay  down  that  a  person's  domicil  is  in 
general  the  place  or  country  which  is  in  fact  his  permanent  home, 

'  This  conclusion  is  confirmed  by  an  examination  of  the  received  definitions  of 
domicil.  They  are  all,  or  nearly  all, 'definitions  of  a  domicil  of  choice,  i.e.,  a  domicil 
acquired  by  the  party's  own  act,  and  do  not  include  the  cases  in  which  domicil  is 
imposed  (independently  of  the  party's  choice)  by  a  rule  of  law ;  but  a  "  domioU  of 
choice"  is  nearly,  or  all  but,  equivalent  to  the  word  "home."  As  to  domicil  of 
choice,  see  Rule  7,  p.  108,  post.     See  also  App.,  Note  6,  "  Definition  of  Domicil." 
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though  in  some  oases  it  is  the  place  or  country  which,  whether  it 
be  in  fact  his  home  or  not,  is  determined  to  be  his  home  by  a  rule 
of  law. 

Comparison  of  home  and  domicil. — The  word  horue  denotes  a 
merely  natural  and  untechnical  conception,  based  upon  the  relation 
between  a  person's  residence  and  his  intention  as  to  residence. 
The  term  domicil  is  a  name  for  a  legal  conception,  based  upon, 
and  connected  with,  the  idea  of  home,  but  containing  in  it 
elements  of  a  purely  legal  or  conventional  character.  Whether  a 
place  or  country  is  a  man's  home  is  a  question  of  fact.  Whether 
a  place  or  country  is  a  man's  domicil  is  a  question  of  mixed  fact 
and  law,  or  rather  of  the  inference  drawn  by  law  from  certain 
facts,  though  in  general  the  facts  which  constitute  a  place  a  man's 
home  are  the  same  facts  as  those  from  which  the  law  infers  that  it 
is  his  domicil. 

Area  of  domicil. — One  remark  which  is  applicable  both  to  home 
and  domicil  deserves  attention,  and  has  reference  to  what  we  may 
term  the  "  place,"  or  "  area,"  of  domicil. 

The  description  given  in  this  treatise  of  a  "  home," '  as  also  the 
definition  of  "domicil"^   (for  in   this   point  they  need  not   be 
distinguished),  suits,  it  will  be  observed,  any  "  place  "  whatever  its 
limits,  and  applies  equally  well  to  a  house  or  to  a  country.     Thus 
if  D  resides  at  No.  1,  Regent  Street,  with  the  intention  of  per- 
manently residing  in  that  house,  the  definition  of  home  suits  that 
house  no  less  than  it  suits  England,  and  if  any  legal  result  were 
to  depend  upon  D's  living  at  No.  1,  Regent  Street,  rather  than  in 
Westminster,  the    definition   of    domicil  would   apply  to  No.    1, 
Regent  Street,  as  being  the  place  which  is  considered  by  law  to 
be  D's  home.     It  will  also  be  observed  that,  though  the  words 
home  and  domicil,  as  used  in  this  treatise,  are  appKcable  to  any 
place  whatever,  yet  the  "  place  "  obviously  contemplated  through- 
out the  Rules  relating  to  domicil  is  a  "  country  "  or  "  territory 
subject  to  one  system  of  law."  ^     The  reason  for  this  is  that, 
though  the  maxims  for  the  determination  of  a  person's  domicil  are 
in  principle  equally  applicable,  whatever  the  area  or  the  extent  of 
the  place  within  which  a  person's  domicil  is  to  be  determined,  the 
main  object  of  this  treatise,  in  so  far  as  it  is   concerned  with 
domicil,  is  to  show  how  far  a  person's  rights  are  affected  by  his 
having  his  legal  home  or  domicil  within  a  territory  governed  by 

'  See  p.  84,  ante. 

''  See  Eule  1,  p.  82,  ante. 

^  See  pp.  70,  71,  ante. 
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one  system  of  law,  i.e.,  within  a  given  country,  rather  than  within 
another.  When  once  his  domicil  in  a  given  country  is  determined, 
the  question  within  what  part  of  that  country  (or  law  district) 
he  is  domiciled  hecomes,  for  the  purpose  of  this  treatise, 
immaterial.  To  decide  whether  D  has  his  legal  home  in  England 
is  important,  heeause  upon  that  fact  depends  whether  certain  of 
his  rights  are  or  are  not  affected  by  English  law.  To  determine 
whether  JD  has  his  legal  home  in  Middlesex  or  in  Surrey  is,  for 
the  purpose  of  this  treatise,  unimportant,  since  in  either  case  he 
comes  within  the  operation  of  the  same  system  of  law. 

If,  indeed,  it  happened  that  one  part  of  a  country,  governed 
generally  by  one  system  of  law,  was  in  many  respects  subject  to 
special  rules  of  law,  then  it  might  be  important  to  determine 
whether  D  was  domiciled  within  such  particular  part,  e.g.,  Brittany, 
of  the  whole  country,  France ;  but  in  this  case,  such  part  would 
be  pro  tanto  a  separate  country,  in  the  sense  in  which  that  term  is 
employed  in  these  Eules. 

It  may,  indeed,  be  suggested  that  the  two  inquiries,  whether  D 
is  domiciled  in  England,  and  whether  I)  has  his  domicil  or  home 
in  a  particular  place  or  house  in  England,  are  inevitably  connected, 
because  England  cannot  be  B's  domicil  unless  he  has  a  home,  or 
is  assumed  by  law  to  have  a  home,  at  some  particular  place,  or  in 
some  particular  house,  in  England.  This  suggestion  rests  on  the 
idea  that  a  person  cannot  be  domiciled  in  a  country  unless  he  has 
a  domicil  at  some  particular  place  in  that  country.  This  notion, 
however,  is  (it  is  conceived)  erroneous. ' 

It  is,  of  course,  obvious  that  if  D  has  a  home  or  domicil  in  one 
particular  place  in  a  country,  he  is  domiciled  in  that  country,  e.g., 
England,  and  within  any  wider  area  or  territory  including  that 
•country,  e.g.,  the  United  Kingdom  ;  it  is  also  clear  that  in  this 
case  the  reason  why  D  is  known  to  be  domiciled  in  England  is 
that  he  is  known  to  have  a  home  at  some  definite  place  in  England, 
■e..g..  No.  1,  Regent  Street,  where  he  resides  with  the  intention  of 
residing  in  that  house  permanently ;  but  though  the  fact  of  a 
person  having  a  domicil  in  one  part  of  England  establishes  for 
certain  and  is  in  general  the  ground  on  which  you  know  that  he  is 
domiciled  in  England,  the  converse  does  not  hold  good.  B  may 
reside  in  England,  with  the  full  intention  of  residing  permanently 
in  England,  and  may  therefore  be  domiciled  there,  and  this  fact 


'  Conf.  Doticet  v.  Geoghegan  (1S78),  9  Oh.  D.  (C.  A.)  441,  especially  judgment  of 
Brett,  L.  J.,  p.  467. 
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■may  be  well  known,  and  capable  of  proof,  and  yet  there  may  be 
no  one  place  in  England  which  can  be  termed  D's  home,  or 
domicil,  within  the  terms  of  our  definition.^  This  has  been  thus 
laid  down,  by  a  Scotch  judge  : — 

"  I  cannot  admit  what  Lord  Fullerton  assumes  to  be  the  rule, 
"  that,  in  order  to  make  a  domicil,  it  is  necessary  to  have  some 
"  particular  spot  within  the  territory  of  a  law — that  it  is  not 
"  enough  that  the  party  shall  have  an  apparently  continual  resi- 
"  dence  there,  but  shall  actually  have  a  particular  spot,  or  remain 
"  fixed  in  some  permanent  establishment.  In  considering  the 
"  indieice  of  domicil  these  things  are  important ;  but  they  are  not 
■"  necessary,  as  matters  of  general  law,  to  constitute  domioil. 
"  Many  old  bachelors  never  have  a  house  they  can  call  their  own. 
"  They  go  from  hotel  to  hotel,  and  from  watering-place  to  watering- 
"  place,  careless  of  the  comfort  of  more  permanent  residence,  and 
"  unwilling  to  submit  to  the  gene  attendant  on  it.  There  was  the 
"  case  of  a  nobleman  who  always  lived  at  inns,  and  would  have 
"  DO  servants  but  waiters ;  but  he  did  not  lose  his  domicil  on  that 
"  account. 

"  If  the  purpose  of  remaining  in  the  territory  be  clearly  proved 
"  aliter,  a  particular  home  is  not  necessary."^ 

'  For  definition  of  "home,"  see  p.  84,  ante, 

^  Arnott  T.  Groom,  Court  of  Session  Cases,  1846,  9  D.  142,  p.  150,  per  Lord 
Jeffrey.  The  fact,  however,  that  a  person  has  no  one  place  at  which  he  perma- 
nently resides  La  England  may  he  evidence  of  his  not  having  the  intention  to  reside 
permanently  in  England,  and  therefore  of  his  not  intending  to  make  England  his 
home.  "  It- appears  to  me,"  says  Chitty,  J.,  "  that  I  must  take  into  consideration 
"the  nature  and  character  of  the  residence,  and  it  appears  that  the  intestate  in 
"  this  case  was  moving  about  England,  and  I  think  his  shifting  about  from  place 
"  to  place  shows  a  fluctuating  and  unsettled  mind  ;  and  that  the  fact  of  residence, 
"  although  for  twenty-two  years,  standing  alone  without  any  other  circumstances 
' '  to  show  the  intention,  is  insufficient  to  warrant  me  in  coming  to  the  conclusion 
"  that  he  intended  to  make  England  his  home.  ...  It  would  be  difficult  to  say 
"  that  he  had  any  home  in  England,  although  ...  it  may  be  considered  that,  if 
"  there  was  an  intention  shown  by  any  other  acts  on  his  part,  such  as  the  purchase 
•"  of  land  .  .  .  or  any  other  circumstance,  even  a  slight  circumstance,  then  I  should 
"  have  been  warranted  in  coming  to  a  different  conclusion.  But  as  the  facts  stand, 
"  I  cannot  say  that  .  .  .  this  retired  old  soldier  did  intend  finally  to  throw  off  his 
*'  Scotch  domicil  and  to  make  himself,  or'  rather  his  succession,  for  that  is  the  only 
"  point  of  any  materiality,  subject  to  the  law  of  England."  /n  re  Patience  (1885), 
29  Ch.  D.  976,  984,  per  Chitty,  J.  This  language  is  not  absolutely  inconsistent 
with,  but  is  on  the  whole  oppONcd  to,  the  doctrine  of  Lord  3 eSiej  in  Arnott  v. 
Groom.  The  last  words  (it  is  submitted)  of  Mr.  Justice  Chitty's  judgment  must 
not  be  understood  as  laying  down  that  if  A  was  domiciled  in  Kngland,  anything 
depended  upon  his  intention  as  to  succession.  The  intention  as  to  residence  fixes 
his  domicU,  but  his  domicil  being  once  fixed,  the  law  thereof  fixes  the  rules  of 
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The  principle  laid  down  in  the  passage  cited  is  of  importance. 
For  if  many  of  the  received  and  best  definitions  of  domicil  be 
adopted,  and  the  <mnecessary  assumption  be  also  made  that  a 
person  who  is  domiciled  in  a  country  must  be  necessarily  domiciled 
at  some  definite  place  in  that  country,  the  result  will  follow  that 
persons  whom  every  one  will  admit  to  have  an  English  domicil 
cannot  be  shown  to  be  domiciled  in  England. 

Take,  for  example,  Story's  definition  of  the  term  domicil,  viz., 
"  that  place  in  which  [a  person's]  habitation  is  fixed  without  any 
"  present  intention  of  removing  therefrom,"  ^  and  apply  it  to  the 
following  case :  D  is  a  Frenchman,  settled  for  years  in  England, 
but  living  in  lodgings  at  Manchester.  His  full  intention  is  to  live 
permanently  in  England,  but  he  has  no  intention  of  residing  more 
than  a  limited  time  in  Manchester.  His  intention  may  be  to 
spend  his  life  successively  in  diEEerent  parts  of  England,  or  his 
purpose  may  be  to  go  after  six  months  to  London,  and  occupy  a 
house  there  (which  he  has  already  bought)  for  the  rest  of  his  life. 
Under  these  circumstances,  there  is  no  one  place  in  England  which 
is  his  home  or  domicil.  Manchester  is  not  his  home,  because  though 
he  resides  there,  he  has  not,  and  never  had,  as  regards  Manchester, 
any  intention  of  permanent  residence.  No  other  place  in  England 
is  his  home,  because  though  he  may  intend  to  reside  in  London,  he 
has  not  begun  to  reside  there  in  fact.  The  solution  of  the  difficulty, 
which  might  in  fact  arise  with  reference,  e.g.,  to  the  disposition  of 
D's  property,  if  he  were  to  die  before  leaving  Manchester,  is  that 
though  not  domiciled  at  any  one  place  in  England,  he  has  an 
English  domicil,  since,  with  regard  to  England,  there  exists  on 
D's  part  both  residence  and  the  animus  manendi.^ 


succession  independently  of  the  intestate's  intention.     See  also  Bradford  v.  Toimf 
(1885),  29  Oh.  D.  (C.  A.)  617. 

"Westlake  apparently  agrees  with  the  view  taken  in  the  text  that  a  man  may  be 
domiciled  in  a  country  without  having  his  domicU  at  any  particular  place  therein. 
"  Domicile,"  he  writes,  "being  necessarily  connected  either  with  law  or  with 
"  jurisdiction,  or  with  both,  must  always  be  in  a  territory,  though  it  need  not  be 
"  at  any  particular  spot  in  the  territoiy.  It  may  be  in  England,  but  need  not  be  at 
"  York  or  the  like ;  it  may  be  in  India,  but  need  not  be  at  Calcutta  or  the  like." 
"Westlake  (4th  ed.),  pp.  321,  322,  ».  243.  See  also  In  re  BulUn  Smith  (1888),  58  L.  T. 
578,  and,  above  all,  Craignish  v.  Eewilt,  [1892]  3  Ch.  (0.  A.)  180. 

1  Story,  B.  43.  See  Saucet  v.  Geoghegan  (1878),  9  Ch.  D.  (0.  A.)  441.  In  this 
case  the  testator  certainly  was  domiciled  in  England,  for  he  ' '  had  the  intention 
of  residing  in  England  permanently,"  but  it  can  hardly  be  said  that  he  was 
domiciled  in  his  house  in  London,  which  he  took  on  a  lease  for  three  years. 

2  The  fact  which  should  be  constantly  kept  in  mind  is,  that  domicil  may  be 
defined  for  different  purposes  with  reference  to  different  areas,  and  further,  that 
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Rule  2. — No  person  can  at  any  time  be  without  a 
domicil.^ 

Comment. 

"  It  is  a  settled  principle  that  no  man  shall  be  without  a 
"  domieil."^  "  It  is  clear  that  by  our  law  a  man  must  have  some 
"  domioil,"^  or  (to  use  the  expression  of  another  authority)  "it 
"  is  undoubted  law  that  no  man  can  be  without  a  domioil."* 

The  principle  here  laid  down  is,  in  effect,  that  for  the  pui'pose 
of  determining  a  person's  legal  rights  or  liabilities,  the  Courts  will 
invariably  hold  that  there  is  some  country  in  which  he  has  a 
home,  and  will  not  admit  the  possibility  of  his  being  in  fact 
homeless,^  or,  in  other  words,  even  if  he  is  in  fact  homeless,  a  home 
will,  for  the  purpose  of  determining  his  legal  rights,  or  those  of 
other  persons,  always  be  assigned  to  him  by  a  presumption  or 
fiction  of  law.  The  mode  by  which  this  result  is  achieved  wiU 
appear  from  Eules  laid  down  in  this  chapter."  It  consists  for  the 
most  part  in  the  assumption  that  every  one  for  whom  no  other 
domicil  can  be  found  retains  what  is  called  his  domicil  of  origin,' 

a  person  may  have  a  full  intention  of  residence  as  to  one  place  or  area,  and 
not  as  to  any  narrower  place  or  area  within  it.  In  other  words,  B  may  have 
the  fullest  intention  of  residing  permanently  in  Prance  or  England,  but  may 
not  have  an  intention  of  residing  permanently  in  London  or  Paris.  The  question 
as  to  the  place  or  area  within  a  country  to  which  a  person's  intention  of  residence 
applies  may  conceivably  become  of  importance.  Thus  B,  a  Frenchman,  resides 
at  Strasburg  in  1870,  and  goes  abroad  without  any  intention  of  abandoning  France 
as  his  home.  He  dies  immediately  after  the  cession  of  Strasburg  to  Germany. 
The  question  (presuming  that  the  Treaty  of  Cession  made  no  provision  for  such 
cases)  might  arise  as  to  whether  7)'s  domicil  were  French  or  G-erman  at  tlie 
date  of  his  death.  The  question  ought,  according  to  the  principles  maintained 
by  the  English  Courts,  to  be  determined  with  reference  to  B'a  intention.  If,  on 
the  one  hand,  it  were  known  that  he  intended  to  leave  Strasburg,  though  not 
to  abandon  France,  his  domicil  would  be  French.  If,  on  the  other  hand,  it 
were  known  that  he  intended  to  reside  permanently  at  Strasburg,  his  domicil 
might  be  maintained  to  be  German.  The  very  question  whether  a  person  could 
be  domiciled  in  a  country,  without  being  domiciled  in  any  particular  place  in 
it,  was,  through  the  separation  of  Queensland  from  New  South  Wales,  nearly 
raised  in  Piatt  v.  Attorney-General  of  New  South  Wales  (1878),  3  App.  Cas.  336,  but 
was  not  definitely  decided. 

1  Udny  V.  Udny  (1869),  L.  R.  1  Sc.  App.  441,  ,453,  457  ;  Bell  v.  Kennedy  (1868), 
L.  R.  1  So.  App.  307. 

2  Udny  V.  Udny  (1869),  L.  R.  1  Sc.  App.  441,  457,  per  Lord  Westbury. 
'  Ibid.,  p.  448,  per  Hatherley,  C. 

*  Ibid.,  p.  453,  per  Lord  Chelmsford. 

^  See  as  to  the  principle  that  not  only  has  a  person  always  a  home,  but  that  his- 
home  can  always  be  ascertained.  Rule  12,  p.  136,  post. 
8  See  Rules  4—18,  pp.  102—144,  post. 
'  See  Rule  6,  p.  104,  post. 
D.  H 
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i.e.,  the  domicil  assigned  to  him  by  a  rule  of  law  at  the  time  of  his 
birth,  eombined  with  the  principle  that  a  domicil  is  retained  until 
it  is  changed  by  the  act  of  the  domiciled  person  himself,  or  in  some 
cases  by  the  act  of  a  person  on  whom  he  is  dependent.^ 

Rule  3. — Subject  to  the  exception  hereinafter  men- 
tioned, no  person  can  have  at  the  same  time  more  than 
one  domicil  (?).^ 

Comment  and  Illustrations. 

"  It  is  clear  that,  by  our  law,  a  man  must  have  some  domicil, 
and  must  have  a  single  domicil."' 

The  Courts,  when  called  upon  to  determine  rights,  e.g.,  of 
succession,  depending  on  D's  domicil  at  a  given  time,  will  assume 
as  a  rule  of  law  that  D  was  at  the  time  in  question  domiciled  in 
some  one  country  only. 

Thus  the  question,  who  is  to  succeed  to  D'e  property,  as  far  as 
its  decision  depends  upon  the  law  of  B'a  domicil,  will  always  be 
determined  with  reference  to  the  law  of  one  country  alone.  If 
it  be  doubtful  whether  B  was  at  his  death  domiciled  in  England 
or  in  Scotland,  the  minutest  evidence  will  be  weighed  in  order  to 
settle  in  which  of  the  two  countries  he  had  his  legal  home,  but  our 
Courts  will  always  decide  that  he  died  domiciled  in  one  country 
only,  and  will  not  admit  the  possibility  of  his  dying  domiciled  in 
two  countries. 

Question. — Can  a  person  have  different  domicils  for  different 
purposes  ? 

It  is  clear  that  no  man  can  for  the  same  purpose,  i.e.,  when 
the  determination  of  one  and  the  same  class  of  rights  is  in 
question,  be  taken  to  have  a  domicil  in  more  countries  than  one  at 
the  same  time. 


1  Rules  4  and  9,  pp.  102,  124,  post. 

^  In  support  of  this  RiJe,  see  f»jy  y.  Jjdny  (1869),  L.  R.  1  So.  App.  441,  448  ; 
Somerville  v.  Somerville  (1801),  5  Ves.  750  ;  5  R.  R.  165  ;  and  note  especially 
the  absence  of  any  case  in  which  a  person  has  heen  held  to  have  more  than  one 
domicil  at  the  same  time.  But  see  contra,  In  re  Capdevielk  (1864),  33  L.  J.  Ex. 
306  ;  2  H.  &  C.  985  ;   Croleer  v.  Marquis  of  Sertford  (1844),  4  Moore,  P.  C.  339. 

According  to  Sayig-ny,  a  person  may  have  more  than  one  domicil  (Savigny, 
8.  354,  Guthrie's  transl.  (2nd  ed.),  p.  107).  See  for  a  discussion  of  the  whole 
subject,  Phillimore,  ss.  61 — 60. 

A  doubtful  Rule  or  statement  in  this  Digest  is  marked  with  a  query. 
'  (1869),  L.  R.  1  So.  App.  441,  448,  per  Hatherley,  C. 
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A  doubt  has,  however,  been  raised,  whether  a  person  cannot 
have  at  the  same  moment  a  domicil  in  one  country  for  the 
determination  of  one  class  of  rights  {e.g.,  rights  of  succession),  and 
&  domicil  in  another  country  for  the  determination  of  another  class 
of  rights  {e.g.,  capacity  for  marriage). 

"  I  apprehend,"  says  Pollock,  0.  B.,  "  that  a  peer  of  England, 
""  who  is  also  a  peer  of  Scotland,  and  has  estates  in  both  countries, 
"  who  comes  to  Parliament  to  discharge  a  public  duty,  and  returns 
"  to  Scotland  to  enjoy  the  country,  is  domiciled  both  in  England 
"  and  Scotland.  A  lawyer  of  the  greatest  eminence,  formerly  a 
"  member  of  this  Court,  and  now  a  member  of  the  House  of  Lords, 
"  to  whose  opinion  I,  in  common  with  all  the  profession,  attach  the 
"  greatest  importance,  once  admitted  to  me  that  for  some  purposes 
^'  a  man  might  have  a  domicil  both  in  Scotland  and  England.  I 
"  cannot  understand  why  he  should  not."^ 

"  The  facts  and  circumstances,"  writes  Phillimore,  "  which 
"  might  be  deemed  sufficient  to  establish  a  commercial  domicil  in 
"  time  of  war,  and  a  matrimonial,  or  forensic,  or  political  domicil 
^'  in  time  of  peace,  might  be  such  as,  according  to  English  law, 
^'  would  fail  to  establish  a  testamentary  or  principal  domicil. 
"  '  There  is  a  wide  difference,'  it  was  observed  in  a  judgment 
"  delivered  in  a  recent  case  before  the  Judicial  Committee  of  the 
"  Privy  Council,  '  in  applying  the  law  of  domicil  to  contracts  and 
"  'towiUs.'"2 

If  the  notion  suggested  by  these  authorities  be  correct.  Rule  3 
must  be  modified,  and  run : — 

"  No  person  can,  for  the  same  purpose,  have  at  the  same  time 
more  than  one  domicil." 

The  Rule,  however,  as  it  stands,  is  probably  correct.  The 
notion  that  a  person  may  be  held  in  strictness  to  have  been 
domiciled  in  Scotland  for  the  purpose  of  determining  the  validity 
of  his  will,  and  to  have  been  domiciled  at  the  same  moment  in 
Germany  for  the  purpose  of  determining  the  validity  of  his 
marriage  (in  so  far  as  that  depends  upon  domicil),  is  opposed  to 
the  principles  by  which  the  law  of  domicil  is  governed,  and  is  not, 
it  is  believed,  supported  by  any  decided  case. 

The  prevalence  of  the  notion  is  due  to  two  causes  : — 

First.     The  term   "  domicil "   is   often  used  in   a  lax    sense. 


1  In  re  Capdeiielle  (1864),  33  L.  J.  Ex.  306,  316,  per  Pollock,  C.  B.     Compare 
jSotierville  v.  SomervUk  (1801),  5  Vesey,  749a,  786  ;  5  R.  R.  161,  per  Arden,  M.  R. 

2  Phillimore,  a.  54 ;   Croker  v.  Marquis  of  Hertford  (1844),  4  Moore,  P.  C.  339. 

h2 


100  PEELIMINAKY  MATTERS. 

meaning  no   more  than  is  meant  by  the  term  "residence,"  as 
used  in  this  treatise.     Thus,  a  "  forensic  domicil,"  or  a  "  com- 
mercial domicil,"'  often  signifies  something  far  short  of  domicil,. 
strictly  so  called.     Now,  it  is  obvious  that  a  person  may  have 
a   "  residence "   in  one  place  and  a  "  domicil "  in  another,^  and 
that  residence  may  often  be  sufficient  to  confer  rights,  or  impose 
liabilities.'     It  is  from  eases  in  which  "  residence  "  alone  has  been 
in  question  that  the  possibility  of  contemporaneous  domicils  in 
difEerent  countries   for  different  purposes  has  suggested    itself. 
Thus,  B,  though  domiciled  in  France,  can,  if  present  in  England, 
be   sued  in   our   Courts.     This  fact  has  been  expressed  by  the 
assertion  that  D  has  a  forensic  domicil  in  England, — an  expression 
which  certainly  countenances  the  notion  that  D  is  for  one  purpose 
domiciled  in  England  and   for  another  in  France.     A   forensic 
domicil,   however,  means  nothing   more   than   such  residence  in 
England  as  renders  D  liable  to  be  sued ;   the  co-existence,  there- 
fore, of  a  forensic  domicil  in  one  country,  and  of  a  full  domicil  in 
another,  is  simply  the  result  of  the  admitted  fact  that  a  person  wha 
resides  in  England  may  be  domiciled  in  France,  and  does  not 
countenance  the  idea  that  B  can  in  strictness  be  at  one  and  the 
same  moment  domiciled  both  in  France  and  in  England. 

Secondly.  The  inquiry,  which  of  two  countries  is  to  be  con- 
sidered a  person's  domicil,  has  (especially  in  the  earlier  cases)  been 
confused  with  the  question,  whether  one  person  can  at  the  same 
time  have  a  domicil  in  two  countries.* 

i)  is  a  Scotchman.  He  has  a  family  estate  in  Scotland.  He 
purchases  a  house  and  marries  in  England,  where  he  generally 
lives  with  his  wife.  He,  however,  visits  Scotland  every  summer,, 
and  goes  to  his  estate  there  during  the  shooting  season. 

On  his  death  in  England  intestate,  a  question  arises  as  to  the 
succession  to  i)'s  movable  property.' 

The  question  must  be  decided  with  reference  to  the  law  of" 
Scotland,  or  of  England,  according  to  the  view  taken  of  -D's 
domicil. 

The  decision  depends  on  a  balance  of  evidence.     Probably  if 


'  See  App.,  Note  7,  "  Commercial  Domicil  in  Time  of  War." 
2  Gillis  V.  Gillis  (1874),  L.  R.  Ir.  8  Eq.  597. 

'  E.g.,  to  the  payment  of  income  tax.     Attorney- General  v.  Coote  (1817),  4  Price^ 
183  ;  16  &  17  Vict.  o.  34,  s.  2.     See  App.,  Note  8,  "  Limits  of  Taxation,  &c." 
*  See  Forbes  t.  Forbes  (1864),  23  L.  J.  Ch.  724  ;  Kay,  341. 
'  Rule  183,  p.  664,  post. 
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there  are  no  other  oircumstances  than  those  stated,  the  Courts  will 
hold  him  domiciled  in  England.^ 

Exception. — A  person  within  the  operation  of  the  Domicile 
Act,  1861,  24  &  25  Vict.  c.  121,  may  possibly  have 
one  domicil  for  the  purpose  of  testate  or  intestate 
succession,  and  another  domicil  for  all  other  pur- 
poses. 

Comment  and  Illustrations. 

The  Domicile  Act,  1861,  empowers  the  Crown  to  make  with  any 
foreign  state  a  convention  to  the  effect  that  no  British  subject 
resident  at  the  time  of  his  death  in  the  foreign  country  to  which 
the  convention  applies,  and  no  subject  of  such  country  resident  at 
the  time  of  his  death  in  the  United  Kingdom,  shall  be  deemed,  for 
the  purposes  of  testate  or  intestate  succession  to  movables,  to  have 
acquired  a  domicil  in  the  country  where  he  dies,  unless  he  has 
fulfilled  the  requirements  as  to  making  a  written  declaration  of  his 
intention  to  become  there  domiciled,  and  otherwise,  of  the  Act. 
This  enactment,  apparently,  applies  only  to  domicil  for  the  pur- 
poses of  testate  or  intestate  succession,  and  does  not  afPect  a  person's 
domicil  for  other  purposes. 

If  a  convention  were  made  under  the  Act,^  e.g.,  with  France,  a 
case  such  as  the  following  might  arise. 

D,  a  British  subject,  who  has  been  domiciled  in  England, 
becomes  resident  and  (except  in  so  far  as  the  matter  is  affected  by 
the  Act)  acquires  a  domicil  in  France.  He  has  not  fulfilled  the 
requirements  of  the  Domicile  Act,  1861.  He  dies  in  France  whilst 
there  resident.  A  question  arises  as  to  succession  to  D'b  movables.' 
He  will  be  deemed  for  this  purpose  not  to  have  acquired  a  French 
domicil,  but  to  have  retained  his  English  domicil. 

A  question  also  arises  as  to  the  legitimacy  of  Z)'s  child,*  born  in 
France,  after  D's  acquisition  of  a  French  domicil. 


1  See  Forbes  y.  Forbes  (1854),  23  L.  J.  Ch.  724;    Kay,  341,  compared  with 
Aitchison  \.  Dixon  (1870),  L.  R.  10  Eq.  589. 

2  No  convention  has  heen  made  under  the  Act,  which  is,  therefore,  at  present  a 
dead  letter. 

The  terms    "foreign"  and  "country"  used  in  the  Act  have  not  the  precise 
sense  given  to  these  terms  in  this  Digest. 
^  See  chap,  xxxi.,  post. 
*  See  Rule  137,  p.  479,  post. 
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This  question  must  probably  be  decided  on  the  view  of  D's  being 
domiciled  in  France. 

D,  therefore,  will  be  held  for  one  purpose  to  have  had  an 
English,  and  for  another  to  have  had  a  French,  domicil  at  the 
same  time. 

Rule  4. — A  domicil  once  acquired  is  retained  until  it 
is  changed 

(1)  in  the  case  of  an  independent  person,^  by  his 

own  act ; 

(2)  in  the  case  of  a  dependent  person,^  by  the  act  of 

some  one  on  whom  he  is  dependent. 

Comment  and  Illustrations. 

The  principle  here  enunciated  may  (it  being  granted  tliat  no  one 
can  have  more  than  one  domicil)  appear  too  obvious  to  need  state- 
ment, but  requires  to  be  attended  to,  as  it  lies  at  the  bottom  of 
most  of  the  rules  as  to  the  acquisition  and  change  of  domicil. 

Z>  is  in  possession  of  an  English  domicil.  This  domicil  he  will 
retain  until  some  act  is  done,  on  the  pai-t  of  the  person  capable  of 
changing  it,  which  amounts  to  the  legal  acquisition  or  resumption 
by  D  of  another  domicil. 

If  Z)  is  a  man  of  full  age,  then  the  person  capable  of  changing 
his  domicil  is  D  himself,  and  D  will  retain  his  English  domicil 
until  some  act  on  his  own  part  which  has  the  legal  effect  of 
changing  it  for,  e.g.,  a  French  domicil.' 

If  i)  is  a  minor,  the  person  capable  of  changing  Z>'s  domicil  is 
the  person  on  whom  B  is,  for  this  purpose  at  any  rate,  dependent, 
who  in  most  instances  is  D's  father.  JD  retains  his  domicil  until 
some  act  on  the  part  of  his  father  changes  it.  The  only  act,  it  may 
even  here  be  added,  which  can  have  that  effect  is  a  change  in  the 
father's  own  domicil.* 


'  See  for  meaning  of  term,  pp.  73,  74,  ante. 

2  See  for  meaning  of  term,  pp.  73,  74,  ante. 

^  As  to  the  mode  in  which  one  domicil  can  be  changed  for  another,  and  the 
difference  in  this  respect  between  the  domicil  of  origin  and  a  domicil  of  choice,  see 
Kule  8,  p.  119,  post. 

*  See  Rule  9,  Sub-Rule  1,  p.  125,  post. 
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II.  Acquisition  and  Change  of  Domicil. 

Domicil  of  Independent  Persons} 

Rule  5. — Every  independent  person  has  at  any  given 
moment  either 

(1)  the  domicil  received  by  him  at  his  birth  (which 

domicil  is  hereinafter  called  the  domicil  of 
origin),^  or, 

(2)  a  domicil  (not  being  the  same  as  his  domicil  of 

origin)  acquired  or  retained^  by  him  while 
independent  by  his  own  act  (which  domicil 
is  hereinafter  called  a  domicil  of  choice).* 

Comment  and  Illustrations. 

Every  independent  person,  which  term  includes  every  man  or 
(unmarried)  woman,  of  full  age,  has  at  any  given  moment  of  his 
life  either  the  same  domicil  as  that  which  he  received  at  birth, 
technically  called  the  domicil  of  origin,  or  a  different  domicil 
which  he  has  acquired  when  of  fuU  age,  by  his  own  act  and 
choice,  technically  called  a  domicil  of  choice. 

The  fact  to  be  noticed  is,  that  an  independent  person  cannot,  by 
any  possibility,  be  at  any  time  without  one  or  other  of  these 
domicils.  If  he  is  at  any  moment  not  in  possession  of  his  domicil 
of  origin,  he  is  in  possession  of  a  domicil  of  choice.  If  he  is  at  any 
moment  not  in  possession  of  a  domicil  of  choice,  then  he  is  at  that 
moment  in  possession  of  a  domicil  of  origin.  That  this  is  so 
results  from  the  rule  of  law  that  any  person  sui  juris,  who  at  any 
moment  has  no  other  domicil,  is  assumed  to  be  in  possession  of  his 
domicil  of  origin.^ 

*  See  for  meanmg  of  term,  pp.  73,  74,  oMte. 

*  See  Eule  6,  p.  IQi,  post.  The  expression  domicil  of  origin,  though  borrowed 
from  Boman  law,  has  a  different  sense  from  the  expression  domicilium  originis. 
Savigny,  ss.  351,  352,  Guthrie's  transl.  (2nd  ed.),  pp.  88 — 96. 

'  The  word  "retained "  is  inserted  to  cover  the  case  of  a  person  who  on  coming 
of  age  is  in  possession  of  a  domicil,  not  being  that  of  origin,  which  was  acquired 
for  him  by  his  father  during  infancy.  D  is  bom  in  England,  where  his  father.  A, 
is  then  domiciled.  During  B's  infancy  his  father  acquires  or  resumes  a  French 
domicil,  and  when  D  comes  of  age  is  domiciled  in  France.  D's  domicil  at  the 
moment  of  Ms  coming  of  age  is  French,  and  is  retained  as  a  domicil  of  choice  until 
D  does  some  act  whereby  he  changes  his  domicil. 

*  See  Eule  7,  p.  108,  post. 

5  Compare  Rule  8,  p.  119,  post. 
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B's  domicil  of  origin  is,  we  will  suppose,  English.  What  the 
rule  lays  down  is,  that  B,  heing  an  independent  person,  will  at 
any  moment  be  found  to  be  domiciled  either  in  England  or  in 
some  other  country,  such  as  France,  in  which  he  has  settled,  or 
acquired  for  himself  a  home.'  It  is  of  course  possible  (as  before 
pointed  out)^  that  D  may  be  in  fact  homeless,  as  where  he  has 
left  England  for  good,  and  has  not  yet  settled  in  Prance,  or 
where,  having  settled  in  France,  he  has  left  France  for  good  and 
is  on  his  way  to  America ;  but  under  these  circumstances  he  has 
his  domicil  or  legal  home  in  England,'  i.e.,  he  is  legally  in 
possession  of  his  domicil  of  origin. 

The  two  domicils  differ  from  each  other  in  two  respects :  first, 
in  their  mode  of  acquisition ;  ^  and  secondly,  in  the  mode  in 
which  they  are  changed.' 


Domicil  of  Origin. 

Rule  6. — Every  person  receives  at  (or  as  from)  birth 
a  domicil  of  origin.® 

(1)  In  the  case  of  a  legitimate  child  born  during 

his  father's  lifetime,  the  domicil  of  origin 
of  the  child  is  the  domicil  of  the  father 
at  the  time  of  the  child's  birth.' 

(2)  In  the  case  of  an  illegitimate®  or  posthumous® 


'  Rule  3,  p.  98,  ante,  precludes  the  possibility  of  D's  being  domiciled  both  in 
England  and  in  France. 

*  See  p.  87,  ante. 

^  See  Rule  8,  p.  119,  post. 

*  See  Rules  6  and  7,  post. 
^  See  Rule  8,  post. 

«  mny  T.  Udny  (1869),  L.  R.  1  Sc.  App.  441,  450,  467;  Munroe  v.  Douglas 
(1820),  SMadd.  379;  Forbes  v.  Forhes  [l&di),  23  L.  J.  Ch.  724;  Kay,  341;  Dal- 
housie  V.  McDouall  (1840),  7  CI.  &  F.  817  ;  Munro  v.  Munro  (1840),  7  CI.  &  F.  842; 
iJ«  Wright's  Trusts  (1866),  2  K.  &  J.  596  ;  25  L.  J.  Ch.  621 ;  Somerville  v.  Somer- 
ville  {\801),  5Ve8.  749  «,  786,  787;  5  R.  R.  155;  In  re  .Goodman's  Trusts  {1S81), 
17  Ch.  D.  (C.  A.)  266  ;  Vaueher  v.  Solicitor  to  Treasury  (1888),  40  Ch.  D.  (C.  A.) 
216;  Story,  s.  46;  Westlake  (4th  ed.),  pp.  322—326;  PhilUmore,  ss.  67—69, 
211—228;  Savigny,  ss.  353,  354,  pp.  97—109. 

'  Udny  V.  Udny  (1869),  L.  R.  1  Sc.  App.  441 ;  Dalhousie  v.  McDouall  (1840),  7  01. 
.&  F.  817. 

8  Se  Wright's  Trusts  (1866),  2  K.  &  J.  595  ;  25  L.  J.  Ch.  621  ;  Urquhart  v.  But- 
ierfieU  (1887),  37  Ch.  D.  (C.  A.)  357 ;  "Westlake  (4th  ed.),  p.  323,  ss.  246,  247. 

'  See  Westlake  (Ist  ed.),  p.  35,  and  compare  Jacobs,  Law  of  Domicil,  s.  106. 
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child,  the  domicil  of  origin  is  the  domicil 
of  his  mother  at  the  time  of  his  birth. 

(3)  In  the  case  of  a  foundling,  the  domicil  of  origin 

is  the  country  where  he  is  born  or  found.' 

(4)  In  the  case  of  a  legitimated  person,  the  domicil 

which  his  father  had  at  the  time  of  such 
person's  birth  becomes  and  is  considered  to 
be  the  domicil  of  origin  of  such  person  (?).^ 

Comment  and  Illustrations. 

Every  person  is  held  by  an  absolute  rule,  or  fiction,  of  law  to 
be  at  birtb  domiciled,  or  to  have  his  legal  home,  in  the  country  in 
which,  at  the  time  of  the  infant's  birth,  the  person  (in  most  cases 
the  infant's  father)  on  whom  the  infant  is  legally  dependent  is 
then  domiciled. 

As  to  this  domicil  of  origin,  the  following  points  require 
notice : 

First.  The  existence  of  a  "  domicil  of  origin "  must  be  con- 
sidered a  fiction  or  assumption  of  law. 

"  The  law  of  England  and  of  almost  all  civilised  countries 
"  ascribes  to  each  individual  at  his  birth  two  distinct  legal  states 
"  or  conditions ;  one  by  virtue  of  which  he  becomes  the  subject 
"  of  some  particular  country,  binding  him  by  the  tie  of  natural 
"  allegiance,  and  which  may  be  called  his  political  status ; 
"  another,  by  virtue  of  which  he  has  ascribed  to  him  the  character 
"  of  a  citizen  of  some  particular  country,  and  as  such  is  possessed 
■"  of  certain  municipal  rights,  and  subject  to  certain  obligations, 
"  which  latter  character  is  the  civil  status  or  condition  of  the 
"  individual,  and  may  be  quite  different  from  his  political  status. 
"■  The  political  status  may  depend  on  different  laws  in  different 
"  countries ;  whereas  the  civil  status  is  governed  universally  by 
"  one  single  principle,  namely,  that  of  domicil,  which  is  the 
"  criterion  established  by  law  for  the  purpose  of  determining  civil 
"  status.  For  it  is  on  this  basis  that  the  personal  rights  of  the 
*'  party,  that  is  to  say,  the  law  which  determines  his  majority  or 
"  minority,  his  marriage,  succession,  testacy  or  intestacy,  must 
■"  depend.     International  law  depends  on  rules  which,  being  in 


1  Westlake  {4th  ed.),  p.  323,  s.  248. 

"  Compare,  howerer,  Westlake  (4th  ed.),  p.  323,  ss.  246,  247. 
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"  great  measure  derived  from  the  Roman  law,  are  common  to  the 
"  jurisprudence  of  all  civilised  nations.  It  is  a  settled  principle 
"  that  no  man  shall  be  without  a  domicil,  and  to  secure  this  result 
"  the  law  attributes  to  every  individual  as  soon  as  he  is  born  the 
"  domicil  of  his  father,  if  the  child  be  legitimate,  and  the  domicil 
"  of  the  mother,  if  illegitimate." ' 

The  aim  of  the  fiction  which  assigns  to  every  one  from  the 
moment  of  his  birth  a  domicil  of  origin  is  to  insure  that  no  man 
shall  be  at  any  moment  without  a  legal  home^  in  some  country, 
according  to  the  laws  of  which  country  his  legal  rights  may  be^ 
in  many  respects,  determined ;  hut  the  rule  that  a  child  has  from 
the  moment  of  his  birth  the  domicil  of  his  father  is  clearly  based 
upon  fact,  since  an  infant's  home  is,  generally  speaking,  the  home^ 
of  his  father. 

Secondly.  The  domicil  of  origin,  though  received  at  birth,, 
need  not  be  either  the  country  in  which  the  infant  is  bom,  or  the 
country  in  which  his  parents  are  residing,  or  the  country  to  which 
his  father  belongs  by  race  or  allegiance.  "  I  speak,"  says  an 
eminent  judge,  "  of  the  domicil  of  origin  rather  than  of  birth.  I 
"  find  no  authority  which  gives,  for  the  purpose  of  succession,  any 
"  effect  to  the  place  of  birth.  If  the  son  of  an  Englishman  is  bom 
"  upon  a  journey,  his  domicil  wiU  follow  that  of  his  father.  The 
"  domicil  of  origin  is  that  arising  from  a  man's  birth  and  con- 
"  neotions;  "'  i.e.,  it  is  fixed  by  the  domicil  of  the  parent  at  the 
time  of  the  child's  birth.  Thus  D,  the  son  of  an  Englishman  and. 
a  British  subject,  is  born  in  France,  where  his  father  is  residing 
for  the  moment  though  domiciled  without  being  naturalised  in 
America.  D's  domicil  of  origin  is  neither  English  nor  French,, 
but  American. 

(I)  Case  of  a  Legitimate  Child.— A.  legitimate  child  bom  during- 
his  father's  lifetime  has  his  domicil  of  origin  in  the  country  where 
the  infant's  father  is  domiciled  at  the  moment  of  the  child's  birth,, 
for  "  the  law  attributes  to  every  individual  as  soon  as  he  is  born 
"  the  domicil  of  his  father,  if  the  child  be  legitimate."* 

1  Udny\.  Udny  (1869),  L.  R.  1  Sc.  App.  441,  457,  per  Lord  Westbury.  It 
should  be  noticed  that  the  opinion  of  foreign  jurists  and  (to  a  certain  extent)  the- 
euaotments  of  foreign  codes  tend  to  do  away  with  the  distinction  between  domicil 
and  nationality  by  making  a  person's  civil,  no  less  than  his  political,  rights  depend 
not  on  his  domicil  but  on  his  nationality  or  allegiance.  See,  especially,  Codioe 
Civile  del  Regno  d'  Italia,  Art.  6. 

*  See  for  cases  of  homelessness  in  fact,  p.  87,  ante. 

3  Somerville  v.  Somerville  (1801),  5  Vesey,  749  a,  786,  787,  per  Arden,  M.  R. 

*  XTdni/  V.  Trdny  (1869),  L.  R.  I  So.  App.  441,  457,  per  Lord  Westbury. 
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A  legitimate  child,  for  example,  is  born  at  Boulogne  at  a 
moment  when  his  father  is  domiciled  in  Scotland.  The  child's 
domieil  of  origin  is  Scotch. 

(2)  Case  of  Illegitimate^  or  Posthumous^  Child. — Such  a  child 
has  for  his  domieil  of  origin  the  domioil  of  his  mother  at  the  time 
of  his  birth. 

J)  is  an  illegitimate  child  born  in  France  at  a  time  when  hi& 
father,  an  Englishman,  is  domiciled  in  England,  and  his  mother, 
a  Frenchwoman,  is  domiciled  in  France.  2>'s  domieil  of  origin  is 
not  English  but  French.' 

-D  is  a  posthumous  child,  whose  father  was  domiciled  at  the 
time  of  death  in  England.  At  the  time  of  D's  birth  his  mother 
has  acquired  a  domieil  in  France.  J)'b  domieil  of  origin  is 
French.* 

(3)  Case  of  a  Foundling. — D  is  a  foundling,  i.e.,  a  child  whose 
parents  are  unknown.  He  is  found  in  Scotland.  His  domieil  of 
origin  is  Scotch.^ 

(4)  Case  of  a  Legitimated  Person. — A  person  born  illegitimate, 
but  afterwards  legitimated,  e.g.,  by  the  subsequent  marriage  of  his 
parents,®  stands  (after  his  legitimation)  in  the  position  which  he 
would  have  occupied  had  he  been  born  legitimate.  His  domieil  of 
origin  is,  therefore,  apparently  the  country  where  his  father  was 
domiciled  at  the  time  of  the  legitimated  person's  birth. 

The  domieil  of  origin,  however,  of  a  legitimated  person  is,  it 
must  be  admitted,  open  to  doubt.  The  reported  cases  throw  little 
direct  light  on  the  point  under  consideration,  and  it  may  be  that 
even  though  a  child  on  legitimation  takes,  if  still  under  age,  the 
domieil  of  his  father,  yet  his  domieil  of  origin  remains  that  of  the 
legitimated  person's  mother  at  the  time  of  his  birth.' 

D  is  the  child  of  a  Scotch  father  and  an  Englishwoman,  who 
are  unmarried  at  the  time  of  his  birth.  At  that  moment  the 
domieil  of  his  father  is  Scotch  and  of  his  mother  English.     A  year 


1  "Westlake  (4th  ed.),  p.  323. 

'  Westlake  (let  ed.),  p.  35. 

3  Se  Wright's  Trusts  (1856),  25  L.  J.  Ch.  621 ;  2  K.  &  J.  595. 

*  Westlake  (1st  ed.),  p.  35. 

'  This  is  really  rather  a  result  of  rules  of  evidence  than  a  direct  rule  of  law. 
See  Rules  12  and  13,  pp.  136,  137,  pest. 

^  See  as  to  legitimatio  per  subsequens  matrimonium,  Rule  137,  post, 

'  For  a  criticism  on  the  rule  laid  down  in  Rule  6,  clause  4,  see  Jacobs,  Law  of 
Domieil,  s.  105,  note  14.  Westlake  (4th  ed.),  p.  323,  apparently  holds  that  the 
domieil  of  origin  of  a  legitimated  person  born  out  of  wedlock  is  the  domieil  of  his 
mother  at  the  time  of  his  birth,  and  not  the  domieil  of  his  father  at  such  time. 
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or  two  afterwards,  whilst  his  father  is  still  domiciled  in  Scotland, 
D's  parents  marry.  JD's  domicil  of  origin  probably  becomes 
Scotch,  though  it  may  possibly  remain  English.  His  actual 
domicil  certainly  becomes  Scotch,  and  during  minority  changes 
with  the  domicil  of  his  father.^ 


Domicil  of  Choice. 

Rule  7. — Every  independent  person  can  acquire  a 
domicil  of  choice,  by  the  combination  of  residence 
{factum),  and  intention  of  permanent  or  indefinite 
residence  [animus  manendi),  but  not  otherwise.^ 

Comment  and  Illustrations. 

It  will  be  convenient  to  consider  separately  the_  meaning  of, 
and  the  authorities  for,  first,  the  affirmative,  secondly,  the  negative 
portion  of  this  Rule. 

(i)  Mode  of  acquisition. 

Acquisition  by  residence  and  intention  of  residence. — Every  person 
begins  life  as  a  minor,  and  therefore  as  a  dependent  person.  When 
he  becomes  an  independent  person  (which  can  in  no  case  happen 
before  he  attains  his  majority),'  he  will  find  himself  in  possession 

'  Compare  Urquhart  \.  Butterjield  (1887),  37  Ch.  D.  (C.  A.)  357.  See  Rule  9, 
Sub-Rule  1,  clause  1,  p.  125,  post.  Vaiicher  v.  Solicitor  to  Treasury,  In  re  Grove 
(1888),  40  Ch.  D.  (C.  A.)  216. 

2  Udny  V.  Udny  (1869),  L.  R.  1  So.  App.  441,  457,  468  ;  Bell  v.  Kennedy  (1868), 
L.  B.  1  So.  App.  307,  450  ;  Collier  v.  Rivaz  (1841),  2  Curt.  855  ;  Mallass  v.  Maltass 
(1844),  1  Rob.  Eoo.  67,  73  ;  Forbes  v.  Forbes  (1854),  23  L.  J.  Ch.  724 ;  Kay,  341 ; 
HaUmey.  Mckford  (1869),  L.  R.  8  Eq.  631 ;  Hoskins  v.  Matthews  (1856),  2-1  L.  J. 
Ch.  6S9  ;  8  De  G.  M.  &  G.  13  ;  Jopp  T.  Wood  (1865),  34  L.  J.  Ch.  212  ;  4  De  G.  J. 
&  S.  616,  621,  622 ;  Moorhouse  v.  Lord  (1863),  10  H.  L.  C.  272  ;  32  L.  J.  Ch.  295  ; 
Hitntly  V.  Oaskell,  [1906]  A.  C.  56  ;  Lord  Advocate  v.  Broun' s  Trustees  (1907),  S.  C. 
333;  Story,  o.  44;  Westlake,  pp.  335—338;  Phillimore,  ss.  203—210. 

"  It  may  happen  later,  e.g.,  in  the  case  of  a  woman  who  marries  while  a 
minor,  and  becomes  a.  widow  lare  in  life.  The  age  of  majority  is  fixed  by 
English  law  at  21.  By  other  laws,  at  other  periods,  e.g.,  by  Prussian  law 
at  25.  A  question  may  arise,  as  to  which  no  English  decision  exists,  whether  a 
Prussian  of  22  will  be  considered  by  the  English  Courts  as  capable  of  acquiring 
a  domicil  at  the  age  of  21.  It  may  be  conjectured  that  the  answer  to  this 
inquiry  depends,  in  part  at  least,  on  the  law  of  the  country  where  he  acquires 
a  domicil.  He  might  be  held  capable  of  acquiring  an  English  domicil.  A  question 
may  also  arise  as  to  the  domicil  of  an  infant  widow.  Most  probably  it  is  the 
domicil  of  her  deceased  husband  at  the  time  of  his  death. 
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of  a  domicil,^  which  will  in  most  oases  be  his  domioil  of  origin,^ 
but  may  be  a  domioil  acquired  by  the  act  of  the  pers  tn  on  whom 
he  is  dependent  during  infancy. 

He  can  then  obtain  or  retain  for  himself  by  his  own  act  and 
will  a  legal  home,  or  domioil  different  from  the  domicil  of .  origin, 
and  called  a  domicil  of  choice.  This  domicil  is  acquired  by  the 
combination  of  residence,  and  the  intention  to  reside,  in  a  given 
country. 

"  It  may,"  it  has  been  said,  "be  conceded  that  if  the  intention 
"  of  permanently  residing  in  a  place  exists,  a  residence  in  pur- 
"  suanoe  of  that  intention  will  establish  a  domicil."^  The  process 
by  which  this  new  domicil  is  acquired  has  been  thus  aptly 
described.  "  A  change  of  [the  domicil  of  origin]  can  only  be 
"  effected  animo  et  facto — ^that  is  to  say,  by  the  choice  of  another 
"  domicil  evidenced  by  residence  within  the  territorial  limits  to 
"  which  the  jurisdiction  of  the  new  domicil  extends.  [A  person] 
"  in  making  this  change  does  an  act  which  is  more  nearly 
"  designated  by  the  word  '  settling,'  than  by  any  one  word  in  our 
"  language.  Thus  we  speak  of  a  colonist  settling  in  Canada,  or 
"  Australia,  or  of  a  Scotsman  settling  in  England,  and  the  word 
"  is  frequently  used  as  expressive  of  the  act  of  change  of  domicil, 
"  in  the  various  judgments  pronounced  by  our  Courts."*  The 
acquisition,  in  short,  of  a  domicil  of  choice  is  nothing  more  than 
the  technical  expression  for  settling  in  a  new  home  or  country, 
and  therefore  involves  the  existence  of  precisely  those  conditions 
of  act  and  intention  which  we  have  seen  to  be  requisite  for  the 
acquisition  of  a  home.^ 

1  See  Rules  9  and  11,  pp.  124  and  13S,  post. 

^  If  it  is  not,  it  becomes  immediately  his  domicil  of  choice  by  the  process  of 
acquisition  described  in  the  text. 

'  Bell-v.  Kennedy  (1868),  L.  R.  1  So.  App.  307,  319,  per  Lord  Cranworth. 

*   Udny  V.  TJdny  (1869),  L.  R.  1  Sc.  App.  441,  449,  per  Lord  Chelmsford. 

5  It  may,  therefore,  be  thought  that  the  term  "domicil  of  choice"  is  exactly 
equivalent  to  the  ordinary  expression  "home,"  as  already  defined  (see  p.  84, 
ante),  but  this  is  not  the  case.  A  domicil  of  choice  is  always  a  home,  but  a  home 
is  not  always  a  domicil  of  choice.  For  the  domioil  of  origin,  being  imposed  by 
a  rule  of  law,  is  never  considered  as  a  domioil  of  choice ;  though  as  a  matter 
of  fact  a  person's  domicil  of  origin  is,  in  most  instances,  a  person's  actual  home. 
So,  again,  a  person's  real  home  may  not,  in  the  eye  of  the  law,  be  his  domicil 
of  choice,  since  he  may  be  a  person  who,  though  in  fact  capable  of  choosing  a 
home  for  himself,  is  legally  incapable  of  such  choice.  Thus,  minors  or  married 
women  often  do  choose  homes  for  themselves,  but  as  they  are  considered  by  law 
incapable  of  such  choice,  the  home  they  have  in  fact  chosen  is  not  legally  their 
domioil  of  choice. 

Though,  again,  the  legal  conditions  necessary  for  the  acquisition  of  a  domicil 
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"  The  only  principle  wMcli  can  be  laid  down  as  governing  all 
*'  questions  of  domicil  is  this,  that  where  a  party  is  alleged  to  have 
*'  abandoned  his  domicil  of  origin,  and  to  have  acquired  a  new 
"  one,  it  is  necessary  to  show  that  there  was  both  the  factum 
■"  and  the  animus.  There  must  be  the  act,  and  there  must  be  the 
-"  intention." ' 

"  A  new  domicil  is  not  acquired  until  there  is  not  only  a  fixed 
^'  intention  of  establishing  a  permanent  residence  in  some  other 
*'  country,  but  until  also  this  intention  has  been  carried  out  by 
"  actual  residence  there."  ^ 

It  is,  in  short,  admitted  in  general  terms  that  "  the  question  of 
^'  domicil  is  a  question  of  fact  and  intention."^ 

Particular  attention,  therefore,  is  due  to  the  nature  both  of  the 
requisite  fact,  viz.,  "  residence,"  and  of  the  requisite  "  intention." 

(i)  Eesidence. — The  nature  of  residence  considered  as  a  part  of 
domicil,  and  thus  looked  at  as  a  physical  fact,  independently  of  the 
animus  manendi,  has  been  little  discussed.*  It  may  be  defined  (as 
already  suggested)  as  "  habitual  physical  presence  in  a  place  or 
"  country."  The  word  "  habitual,"  however,  must  not  mislead. 
What  is  meant  is  not  presence  in  a  place  or  country  for  a  length  of 
time,  but  presence  there  for  the  greater  part  of  the  time,  be  it  long 


of  choice  are,  in  substance,  the  same  as  the  conditions  necessary  for  the  acquisition 
of  a  home,  these  conditions  are,  for  legal  purposes,  defined  with  technical  precision. 
The  legal  theory,  further,  that  every  one  has  a  domicil  of  origin,  which  is,  so 
-to  speak,  presumably  his  home,  leads  to  the  result  that  the  law  requires  stronger 
proof  of  deliberate  intention  to  acquire  a  new  domicil  than  would  be  demanded 
by  any  person  who,  without  reference  to  legal  rules,  wished  to  determine  whether 
2>  had  or  had  not  left  England  and  settled  in  Australia ;  and  generally  the  Courts, 
in  judging  whether  a  man  has  acquired  a  domicil  of  choice,  look  more  to  intention, 
and  less  to  length  of  residence,  than  would  popular  judgment  in  inquiring  whether 
he  had  acquired  a  new  home.  Thus,  it  can  hardly  be  doubted  either  that  the 
•decision  in  Bell  v.  Emnedy  (L.  R.  1  Sc.  App.  307)  is  legally  correct  or  that  it  is 
■opposed  to  ordinary  notions.  A  layman  would  probably  have  held  that  Mr.  Bell 
had  settled  in  Scotland. 

1  Coekrell  v.  Coehrell  (1856),  25  L.  J.  Oh.  730,  731,  per  Kindersley,  V.-C. 

2  Bell  V.  Kennedy  (1868),  L.  R.  1  Sc.  App.  307,  319,  per  Lord  Chelmsford. 

»  Attorney-General  v.  Kent  (1862),  31  L.  J.  Ex.  391,  393,  per  Wilde,  B.  See 
-also  Collier  v.  Rivaz  (1841),  2  Curt.  855 ;  Maltabs  v.  Maltass  (1844),  1  Rob. 
Ecol.  Rep.  67. 

*  It  may  be  -well  to  note  again  that  residence  is  often  used  as  including  the 
■animus  manendi,  and  hence  as  equivalent  to  home  or  domicil.  See,  e.g.,  King  v. 
Foxwell  (1876),  3  Ch.  D.  518,  520,  for  expressions  of  Jessel,  M.  R.,  as  to  residence, 
where  the  terra  is  probably  used  as  including  the  animus  manendi.  See  p.  83, 
note  1,  ante.  For  the  difference  between  residence  and  domicil,  see  Waleot  v. 
Botfeld  (1854),  Kay,  534,  543,  544. 
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or  short,  which  the  person  using  the  term  "  residence "  contem- 
plates. 

The  residence  which  goes  to  constitute  domicil  certainly  need  not 
he  long  in  point  of  time.  "  If  the  intention  of  permanently 
^'  residing  in  a  place  exists,  a  residence  in  pursuance  of  that  inten- 
"  tion,  however  short,  will  estahlish  a  domicil.''^ 

The  residence  must,  however,  he  in  pursuance  of,  or  influenced 
by,  the  intention.  Mere  length  of  residence  will  not  of  itself 
constitute  domicil.  D,  a  Scotchman,  born  in  Scotland,  never 
leaves  England  during  the  last  twenty-two  years  of  his  life.  JD, 
however,  has  never  exhibited  the  intention  of  settling  in  England. 
Z>,  therefore,  at  death  retains  his  Scotch  domicil.^ 

This  characteristic,  however,  in  common  with  other  qualities 
which  are  generally  ascribed  to  residence,  concerns  not  the  physical 
fact  of  residence,  but  the  mental  fact  of  the  choice,  purpose,  or 
intention  to  reside  (animus  manendi). 

(ii)  Intention. — The  main  problem  in  determining  the  nature  of 
domicil,^  in  so  fax  as  it  depends  upon  choice,  consists  in  defining 
the  character  of  the  necessary  intention  or  animus.  The  difiSculty 
lies  partly  in  the  nature  of  the  thing  itself,  partly  in  the  different 
views  which  Courts  and  writers  have  at  different  times  entertained, 
as  to  the  nature  and  definiteness  of  the  requisite  intention  or 
purpose.  The  best  definition  or  description  of  the  requisite  animus 
appears  to  be,  "  the  present  intention  of  permanent  or  indefinite 
"  residence  in  a  given  country,"  or  (if  the  same  thing  be  expressed 
more  accurately,  in  a  negative  form)  "  the  absence  of  any  present 
"  intention  of  not  residing  permanently  or  indefinitely  in  a  given 
"  country."  * 

There  exists  no  authoritative  definition  of  the  animus  manendi 

necessary  to  the  acquisition  of  a  domicil  of  choice,  but  there  are 

four  points  as  to  its  character  which  deserve  notice. 

First.  The  intention  must  amount  to  a  purpose  or  choice. 

The  "  domicil  of  choice  is  a  conclusion  or  inference  which  the 

"  law  derives  from  the  fact  of  a  man  fixing  voluntarily  his  sole  or 


'  Belly.  Kennedy  (1868),  L.  R.  1  So.  App.  307,  319,  per  Lord  Cran-worth. 

2  In  re  Patience  (1885),  29  Ch.  D.  976.  Conf.  Bradford  v.  Young  (1885),  29  Ch.  D. 
(C.  A.)  617. 

'  See  App.,  Note  6,  "  Definition  of  Domicil." 

'  For  the  substance  of  this  description,  see  Story,  b.  43  ;  and  compare  the 
language  of  Cairns,  C,  in  Bell  y.  Kennedy  (1868),  L.  E.  1  Sc.  App.  307,  318.  See 
also  judgment  of  Martin,  B.,  Attorney-General  v.  Kent  (1862),  31  L.  J.  Ex.  391, 
395,  396. 
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"  chief  residence  in  a  particular  place."  ^  It  must  not  be  "  pre- 
"  scribed  or  dictated  by  any  external  necessity."  ^  "  In  order  that  a 
"  man  may  change  his  domioil  of  origin  he  must  choose  a  new 
"  domicil — the  word  '  choose  '  indicates  that  the  act  is  voluntary 
"  on  his  part ;  he  must  choose  a  new  domicil  by  fixing  his  sole  or 
"  principal  residence  in  a  new  country  (that  is,  a  country  which  is 
"  not  his  country  of  origin),  with  the  intention  of  residing  there 
"  for  a  period  not  limited  as  to  time."' 

The  expression  that  the  residence  must  be  "  voluntary,"  or  a 
matter  of  choice,  is  not  in  itself  a  happy  one*  since,  supposing  a 
person  to  make  up  his  mind  to  settle  jn  a  country  for  an  indefinite 
time,  the  "  motive,"  whether  it  be  economy,  pleasiire,  or  even  con- 
siderations of  health,^  is  indifferent,  though  certainly  the  residence 
would  not  in  some  of  these  oases  be  termed,  in  ordinary  language, 
a  matter  of  choice.  What,  however,  is  intended  to  be  expressed, 
and  is  undoubtedly  true,  is  that  the  residence  must  be  connected 
with  the  distinct  purpose,  or  intention,  to  reside.  In  this  sense, 
therefore,  there  must  be  a  residence  of  "  choice."  The  mere  fact, 
in  other  words,  of  residence,  however  prolonged,  has  no  effect  on 
the  acquisition  of  domicil,  unless  the  residence  is  in  consequence  of 
an  intention  to  reside.  Hence, — to  take  a  familiar  example, — 
residence  in  a  country,  arising  from  sudden  illness,  as  when  D, 
domiciled  in  England,  falls  ill  on  a  journey  through  France,  and 
is  delayed  there  from  week  to  week,  does  not  entail  a  change  of 
domicil. 

How  far  this  intention  or  choice  must  be  distinct  or  conscious  is 
still  an  open  question. 

Some  judges  have  held  that  it  is  not  necessary,  in  order  to 
establish  a  domioil,  that  a  person  should  have  absolutely  made  up 


1   Udmj  V.  Udny  (1869),  L.  R.  1  Sc.  App.  441,  458,  per  Lord  Westbury. 

»  Ibid. 

3  Kitiff  V.  Foxu-ell  (1876),  3  Ch.  D.  518,  520,  per  Jessel,  M.  E.  Conf.  Briggs  T. 
Briggs  (1880),  5  P.  D.  163. 

*  The  words  "voluntary"  or  "  voluntarily  "  may  easily  mislead.  Conf.  Vrquhart 
V.  Butterfidd  (1887),  37  Ch.  D.  (C.  A.)  357  ;  In  re  Marrett  (1887),  36  Ch.  D.  (C.  A.) 
400,  especially  judgment  of  Cotton,  L.  J.,  p.  407. 

»  See  Hoskins  v.  Matthews  (1856),  25  L.  J.  Ch.  689  ;  8  De  G.  M.  &  G.  13, 
compared  with  the  expressions  of  Lord  Westbury  in  Udny  v.  Udny  (1869),  L.  R. 
1  Sc.  App.  441,  468,  which  seem  to  imply  that  a,  domioil  of  choice  must  not  be 
dictated  by  a  desire  for  "relief  from  illness."  See,  as  to  domicil  of  invalids 
when  abroad,  comment  on  Rule  18,  2>o^t-  A  person  may  change  his  domicil, 
though  his  object  in  doing  so  is  to  defeat  his  creditors.  In  re  Robertson,  W.  N. 
1885,  p.  217. 
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his  mind  which  of  two  countries  is  the  place  where  he  intends  to 
make  his  permanent  home. 

"  One  word,"  says  Bramwell,  B.,  "  with. regard  to  the  intention. 
"  [The  counsel  for  the  defendant]  says,  and  I  think  he  errs  there, 
"  that  [Z)]  did  not  intend  to  remain  in  England,  because  he  con- 
"  templated  that  he  might  possibly  go  back  to  India.  I  think 
"  there  is  a  very  common  mistake  made  in  such  cases,  which  is  the 
"  assumption  that  a  man  must  absolutely  intend  one  of  two  things, 
"  for  it  may  be  that  he  has  no  absolute  intention  of  doing  either. 
"  It  may  be  that  [Z)]  did  not  contemplate  the  ease  at  all  arising  of 
"  an  opportunity  of  going  back  to  India.  So  that,  if  he  had  been 
"  suddenly  appealed  to  upon  the  subject,  he  might  have  said,  '  I 
"  '  have  never  thought  of  it.'  I  think,  however,  it  appears  here  that 
"  he  had  contemplated  the  possibility  of  returning  to  India.  But 
"  is  it  to  be  said  that  a  contingent  intention  of  that  kind  defeats 
"  the  iateution  which  is  necessary  to  accompany  the  factum,  in 
"  order  to  establish  a  domicil  ?  Most  assuredly  not.  There  is  not 
"  a  man  who  has  not  contingent  intentions  to  do  something  that 
"  would  be  very  much  to  his  benefit  if  the  occasion  arises.  But  if 
"  every  such  intention  or  expression  of  intention  prevented  a  man 
"  having  a  fixed  domicil,  no  man  would  ever  have  a  domicil  at  all, 
"  except  his  domicil  of  origin."  ^ 

Others  have  laid  down  that  a  somewhat  more  distinct  intention 
must  exist.  "  It  must,"  it  has  been  said,  "  be  shown  that  the 
"  intention  required  actually  existed,  or  made  reasonably  certain 
"  that  it  would  have  been  formed  or  expressed  if  the  question 
"  [whether  a  person  intended  to  change  his  domicil]  had  arisen  in 
"  a  form  requiring  a  deliberate  or  solemn  determination."  ^ 

The  difference  of  view,  however,  is  not,  after  all,  great.  The 
question  about  the  degree  of  deflniteness  of  purpose  which  is  needed 
refers  rather  to  the  evidence  than  to  the  nature  of  the  intention. 

Secondly.  The  intention  must  be  an  intention  to  reside  permanently, 
or  for  an  indefinite  period? 

1  Attorney-General  y.  Pottinger  (1861),  30  L.  J.  Ex.  284,  292,  per  Bramwell,  B. 

2  Boioglas  v.  Douglas  (1871),  L.  R.  12  Eq.  617,  645,  per  Wickens,  V.-C. 

3  It  is  maintained  by  a  Scotch  writer  (Eraser,  Husband  and  Wife  (2nd  ed.), 
p.  1266)  that  a  person  cannot  change  his  domicil  unless  he  has  the  intention  to 
change  his  civil  status.  This  contention  is,  however,  according  to  English  law, 
erroneous,  for  it  is  clear  that  if  D  leaves  England  for  good  and  takes  up  his  resi- 
dence in  Erance  with  the  intention  of  residing  there  permanently,  he  will,  by  our 
Courts,  be  held  to  have  acquired  a  Erenoh  domicil,  and  this,  even  though  he  may 
wish  to  retain  his  status  as  an  English  citizen  ;  nor  is  it  easy  to  see  how,  on  any 
view    a  change  of  domicil  can  be  made  to  depend  on  the  intention  to  change  a 
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It  must  be,  that  is  to  say,  not  an  intention  to  reside  for  a 
limited  time  or  definite  purpose,  but  "  an  intention  of  continuing 
"  to  reside  for  an  unlimited  time." ' 

If,  for  example,  i>,  domiciled  in  England,  goes  to  America  for 
six  months,  or  to  finish  a  piece  of  business,  or  even  with  the 
intention  of  staying  there  only  until  he  has  made  a  fortune,^  he 
retains  his  English  domicil.  Thus,  a  residence  in  a  foreign  country 
for  twenty-five  years'  will  not  change  a  person's  domicil  in  default 
of  the  intention  of  settling  permanently  or,  indefinitely  in  such 
foreign  country ;  but  it  is,  of  course,  "  true  that  residence  originally 
"  temporary,  or  intended  for  a  limited  period,  may  afterwards 
"  become  general  and  unlimited,  and  in  such  a  case,  as  soon  as  the 
"  change  of  purpose,  or  animus  manendi,  can  be  inferred,  the  fact  of 
"  domicil  is  established."*  If  D,  who  goes  to  America,  intending 
to  stay  there  for  a  limited  period,  after  living  there  for  a  year  or 
two,  makes  up  his  mind  to  reside  there  permanently,  he  at  once 
acquires  an  American  domicil. 

Thirdly.  The  intention  must  be  an  intention  of  abandoning, 
i.e.,  of  ceasing  to  reside  permanently  in,  the  former  dom.icil. 

"  The  intention  must  be  to  leave  the  place  where  the  party  has 
*'  acquired  a  domicil,  and  to  go  to  reside  in  some  other  place  as  the 
''  new  place  of  domicil,  or  the  place  of  new  domicil."*  Indeed,  if 
it  be  granted  that  a  man  can  have  but  one  domicil  at  the  same 
time,^  it  necessarily  follows  that  the  purpose,  or  animus,  requisite 
for  acquiring  a  domicil  in  France  must  exclude  the  purpose 
requisite  for  retaining  a  domicil  in  England. 

Fourthly.  The  intention  need  not  be  an  intention  to  change 
allegiance.'' 

person's  civil  status.  Most  people,  on  leaving  one  country  to  reside  in  another,  do 
not,  in  fact,  either  contemplate  or  understand  the  effect  of  such  residence  on  their 
civil  stains.  The  doctrine,  in  short,  that  a  change  of  domicil  cannot  be  effected 
without  the  intention  to  make  a  change  of  status,  appears  to  be  only  a  slightly 
different  form  of  the  doctrine  deliberately  rejected  by  the  House  of  Lords,  that  a 
person  cannot  change  his  domicil  unless  he  intends  quatenus  in  illo  exuere  patriam. 

-  Udny  V.  Udny  (1S69),  L.  R.  1  So.  App.  441,  458,  per  Lord  Westbury;  The 
Lauderdale  Peerage  Case  (1885),  10  App.  Caa.  692. 

«  Jopp  V.  Wood  (1864),  34  L.  J.  Ch.  212  ;  4  De  Q.  J.  &  S.  616.  See,  however, 
Bo'uet  v.  Geoghegan  (1878),  9  Ch.  D.  (C.  A.)  441. 

3  Ibid. 

•  Udny  V.  Udny  (1869),  L.  H.  1  So.  App.  441,  458,  per  Lord  Westbury. 
=  Lyall  V.  Paton  (1856),  25  L.  J.  Ch.  746,  749,  per  Kindersley,  V.-C. 

*  See  Rule  3,  p.  98,  ante. 

'  See,  however,  p.  106,  note  1,  ante. 
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The  intention  to  reside  permanently  or  settle^  in  a  country  is 
not  the  same  thing  as  the  intention  or  wish  to  become  a  citizen  of 
that  country. 

It  was,  indeed,  at  one  time  held  that  a  man  could  not  change 
his  domicil,  for  example,  from  England  to  the  United  States, 
■without  doing  at  any  rate  as  miich  as  he  could  to  become  an 
American  citizen.  He  must,  as  it  was  said,  "  intend  quatenus 
■"  in  illo  exuere  patriam." ''■  But  this  doctrine  has  now  been 
pronounced  erroneous  by  the  highest  authority;^  and  when  an 
Englishman  leaves  England,  where  he  is  domiciled,  and  goes  to  the 
United  States,  he  changes  his  domicil  if  he  intends  to  settle  in  the 
new  country  and  to  establish  his  principal  or  sole  and  permanent 
home  there,  even  though  the  legal  consequences  of  his  so  doing 
may  never  have  entered  his  mind  ;*  and  though  he  may  have  had 
no  intention  of  becoming  an  American  citizen,  and  has  remained 
a  British  subject  to  the  end  of  his  life.^ 


(ii)  No  other  mode  of  acquisition. 

The  concurrence  of  residence  and  intention,  for  however  short 
a  time,  is  essential  for  the  acquisition  of  a  domicil. 

"  We  are  all  agreed,"  it  has  been  said,  "  that  to  constitute  a 
"  domicil,  there  must  be  the  fact  of  residence  .  .  .  and  also  a 
"  purpose  on  the  part  of  [-D]  to  have  continued  that  residence. 
"  While  I  say  that  both  must  concur-,  I  say  it  with  equal  confidence 
"  that  nothing  else  is  necessary."^ 

"  Residence  "  alone  clearly  will  not  suffice. 

This  is  sufficiently  apparent  from  the  ordinary  case  of  persons 


1  See  Winwns  v.  Attorney-General,  [1904]  A.  C.  287,  299,  300,  judgment  of  Lord 
Jjindley. 

2  Mom-house  v.  Lord  (1863),  32  L.  J.  Ch.  295,  298  ;  10  H.  L.  C.  272,  283,  per 
Lord  Cranworth,  followed  by  In  re  Capdevielle  (1864),  33  L.  J.  Ex.  306  ;  2  H.  &  C. 
■985  ;  In  re  Grow,  Vaucher  y.  Solicitor  to  the  Treasury  (1888),  40  Ch.  D.  (0.  A.)  216. 
■Compare,  howeyer,  Westlake  (4tli  ed.),  pp.  326 — 335. 

3  See  Wny  v.  TTdny  (1869),  L.  E.  1  Sc.  App.  441 ;  Brunei  v.  Brunei  (1871),  L.  E. 
12  Eq.  298. 

4  See  espeoiaUy  Douglas  v.  Douglas  (1871),  L.  R.  12  Eq.  617,  643,  644,  judgment 
■of  Wickens,  V.-C. 

5  Bnmely.  Brunei  (1871),  L.  R.  12  Eq.  298  ;  Winans  v.  Attorney-General,  [1904] 
A.  C.  287. 

«  Arnott  T.  Gromn  (1846),  9  D.  142,  149—152,  per  Lord  Jeffrey.  Compare  Collier 
V.  Rivaz  (1841),  2  Curt.  865,  857,  per  Sir  H.  Jenner.  See  also  Udny  v.  Udny  (1869), 
L.  R.  1  So.  App.  441,  450. 
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travelling,  or  living  abroad,  who  retain  a  domicil  in  a  country  they 
may  not  have  seen  for  years.  ^ 

"  Intention  "  alone  will  not  suffice. 

D,  who  has  never  resided  in  Australia,  will  clearly  not  acquire 
a  domicil  there  by  the  mere  intention  to  reside  there. 

Nor  will  the  fact  that  D  has  set  forth  from  England  on  his 
voyage  to  Australia  give  him  an  Australian  domicil  until  he 
arrives  there. ^ 

This  must  be  noticed,  because  it  was  at  one  time  thought'  that 
a  new  domicil  could  be  acquired  in  itinere,  i.e.,  that  if  B  left 
England,  intending  to  settle,  e.g.,  in  Australia,  he  acquired  an 
Australian  domicil  the  moment  he  quitted  England.*  But  this 
notion  is  apparently  erroneous,  and  the  principle  may  probably  be 
taken  as  established,  that  a  domicil  of  choice  can  be  acquired  by 
nothing  short  of  the  concurrence  of  residence  and  intention. 

From  the  fact  that  the  acquisition  of  a  domicil  of  choice  depends 
solely  on  the  co-existence  of  residence  and  intention  to  reside,  two 
important  results  may  be  deduced. 

First.  A  person's  wish  to  retain  a  domicil  in  one  country  will  not 
enable  him  to  retain  it  if,  in  fact,  he  resides  iriih  the  animus  manendi 
in  another. 

D,  an  Englishman,  originally  domiciled  in  England,  resided 
at  Hamburgh  with  the  intention  of  living  there  for  an  indefinite 
period.  He  wished,  however,  to  retain  his  English  domicil,  and 
coming  for  a  temporary  purpose  to  England,  made  a  will  there, 
in  which  he  declared  his  intention  not  to  renounce  his  English 
domicil  of  origin.  He  then  returned  to  Hamburgh,  and  continued 
living  there  with  the  animus  manendi  till  his  death.  Z>  had  at  the 
time  of  his  death  a  domicil  at  Hamburgh  and  not  in  England.' 

"  I  consider,"  says  Pollock,  C.  B.,  "  the  declaration  of  the 
"  testator  as  meaning  that  he  intended  to  go  back  to  Hamburgh 
"  to  live  and  die  there,  though  it  was  not  his  intention  of  never 
"  coming  to  England  again.    Probably  he  wished  for  two  domicils. 

'  See  farther  for  cases  where  there  is  no  change  of  domicil,  because  there  is 
residence  without  the  animus  manendi,  comment  on  Rule  18,  p.  144,  post. 

^  Westlake  holds  that  if  in  this  case  England  were  It's  domicil  of  choice,  the 
leaving  England  with  the  intention  of  permanent  residence  in  Australia  would 
suffice  to  give  D  an  Australian  domioU  before  he  arrived  in  Australia.  Westlake 
(4th  ed.),  pp.  336,  337,  se.  269,  260. 

»  See  expressions  of  Leach,  V.-C,  in  Munroe  v.  Douglas  (1820),  5  Madd.  379, 
405. 

*  See  further.  Rule  8,  p.  119,  post. 

s  Re  Steer  (1858),  3  H.  &  N.  594  ;  28  L.  J.  Ex.  22. 
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"  But  ia  spite  of  a  lurking  desire  to  return  to  England,  his  acts 
"  show  an  intention  to  live  and  die  at  Hamhurgh,  and  that  is  not 
"  affected  by  the  declaration.  .  .  .  That  being  so,  he  could  not 
"  he/p  giring  up  his  English  domicil.''^  "The  testator,"  adds 
Bramwell,  B.,  "  does  not  say  that  he  had  no  intention  of  remaining 
"  at  Hamburgh  during  his  life,  but  only  that  he  wished  to  retain 
"  his  English  domicil.     That  he  could  not  do."'^ 

Secondly.  The  acquisition  of  a  domicil  cannot  be  affected  by  rules 
of  foreign  law? 

By  the  law  of  some  countries,  e.g.,  of  France,  a  person  is 
required  to  fulfil  certain  legal  requirements  before  he  is  considered 
by  the  French  Courts  to  be  at  any  rate  fully  domiciled  in  France, 
but  if  a  person  in  fact  resides  with  the  animus  manendi  in  France 
{i.e.,  is  really  settled  in  France),  he  will  be  considered  by  our 
Courts  to  be  domiciled  there,  even  though  he  has  not  complied 
with  the  requirements  of  French  law. 

2),  an  English  peer,  lives  in  France,  and  as  a  matter  of  fact 
intends  to  pass  the  rest  of  his  life  in  France.  lie  wishes,  how- 
ever, to  retain  a  domicil  in  England.  He  occasionally  exercises 
political  rights  there,  and  always  describes  England  in  formal  docu- 
ments as  his  domicil.  He  has  not  fulfilled  the  legal  requirements 
of  French  law  already  referred  to.     2)  is  domiciled  in  France.* 

We  must,  however,  carefully  distinguish  any  question  as  to  the 
acquisition  or  possession  by  Z)  of  a  domicil  in  a  particular  country, 
e.g.,  France,  from  the  different  question  of  the  legal  effect  of  D 
having  acquired,  or  possessing  a  domicil  in  France.  The  first 
question  must  be  answered  by  an  English  Court  in  accordance  with 
the  rules  of  English  law  with  regard  to  the  nature,  the  acquisition, 
and  the  change  of  domicil  {i.e.,  the  Rules  laid  down  in  this  chapter), 
and  must  be  answered  without  reference  to  the  law  of  France. 
This  is  distinctly  laid  down  in  a  case  where  the  question  arose, 
whether  a  Frenchwoman  who,  before  her  marriage,  and  while 
domiciled  in  France  had  made  a  will  leaving  her  movables  to  her 
sister,  did  or  did  not  acquire  an  English  domicil  on  her  marriage 
with  a  Frenchman  residing  in  London. 

"  The  domicil  of  the  testatrix  must  be  determined  by  the 
"  English  Court  of  Probate  according  to  those  legal  principles 

1  Se  Steer  (1858),  3  H.  &  N.  p.  599. 

2  Ibid. 

3  In  re  Martin,  Loustalcm  v.  Loustalan,  [1900]  P.  (C.  A.)  211 ;  In  re  Bowes  (1906), 
22  T.  L.  R.  711. 

<  Hamilton  v.  Dallas  (1875),  1  Ch.  D.  257. 
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applicable  to  domioil  which  are  recognised  ia  this  coxmtry  and 
are  part  of  its  law.  Until  the  question  of  the  domicil  of  the 
testatrix  at  the  time  of  her  death  is  determined,  the  Court  of 
Probate  cannot  tell  what  law  of  what  country  has  to  be  applied. 
The  testatrix  was  a  Frenchwoman,  but  it  would  be  contrary 
to  sound  principle  to  determine  her  domioil  at  her  death 
by  the  evidence  of  French  legal  experts.  The  preliminary 
question,  by  what  law  is  the  will  to  be  governed,  must  depend  in 
an  English  Court  on  the  view  that  Court  takes  of  the  domicil  of 
the  testatrix  when  she  died.  If  authority  for  these  statements 
is  wanted,  it  will  be  found  in  Bremer  v.  Freeman,^  Bog  Hani  v. 
Crispin,^  and  In  re  Trufort}  In  each  of  the  last  two  cases  a 
foreign  Court  had  determined  the  domicil,  and  the  English 
Court  had  also  to  determine  it,  and  did  determine  it  to  be  the 
same  as  that  determined  by  the  foreign  Court.  But,  as  I  under- 
stand those  cases,  the  English  Court  satisfied  itself  as  to  the 
domicil  in  the  English  sense  of  the  term,  and  did  not  simply 
adopt  the  foreign  decisions.  The  course  universally  followed 
when  domicil  has  to  be  decided  by  the  Courts  of  this  country 
proceeds  upon  the  principles  to  which  I  have  alluded."* 
The  second  question,  when  it  has  been  found  by  the  English 
Court  that  D  has  acquired  or  possesses  a  domicil,  in  the  English 
sense  of  that  term,  must  be  answered  solely  with  regard  to  the  law 
of  France,  and  this  without  any  reference  to  the  legal  effect  of 
domicil  under  the  law  of  England.^ 

In  the  case  already  mentioned,^  it  was  found  by  the  Court  that 
the  testatrix  became  on  her  marriage  domiciled  in  England,  and 
hence  that  her  will  was,  in  accordance  with  English  law,  revoked 

'  (1857),  10  Moore,  P.  0.  306. 

2  (1866),  L.  E.  1  H.  L.  301. 

3  (1887),  36  Ch.  D.  600. 

*  In  re  Martin,  Loustalan  v.  Loustalan,  [1900]  P.  (C.  A.)  211,  227,  Lindley,  L.  J. 
But  contrast  In  re  Johnson,  [1903]  1  Oh.  821,  and  App.,  Note  1,  ' '  Law  of  a  Country 
and  the  Renvoi.^' 

°  ThisI  conceive  to  be  the  meaning' ofWestlake's  statement:  "  If  an  establishment 
' '  be  made  in  any  country  in  such  manner  that  by  English  law  it  would  fix  the 
' '  domioil  there,  still  no  efPeot  which  the  law  of  that  country  does  not  allow  to  it 
' '  can  be  allowed  to  it  in  the  character  of  domicil  in  England.  In  other  words, 
"  no  one  can  acquire  a  personal  law  in  the  teeth  of  that  law  itself."  Westlake 
(4th  ed.),  p.  326,  s.  284.  See  for  meaning  of  the  term  "law  of  a  country," 
Intro.,  pp.  6,  7,  ante,  and  also  chap,  i.,  p.  79,  ante.  Bremer  v.  Freeman  (1857),  10 
Moore,  P.  C.  306  ;  Collier  v.  Rivaz  (1841),  2  Curt.  856;  Hamilton  v.  Dallas  (1875), 
1  Ch.  D.  257. 

"  In  re  Martin,  Loustalan  v.  Loustalan,  [1900]  P.  (C.  A.)  211. 
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by  the  marriage.  If  it  had  been  found  that  the  testatrix  on  her 
marriage  retained  her  French  domioil,  then  the  effect  of  the  mar- 
riage would  have  been  determined  in  accordance  with  French  law 
{lex  domicilii)} 

Change  of  Domicil. 
Rule  8.^ 

\\)  The  domicil  of  origin  is  retained  until  a  domicil 

of  choice  is  in  fact  acquired. 

(2)  A    domicil   of    choice    is    retained    until   it   is 

abandoned,  whereupon  either 

(i)  a  new  domicil  of  choice  is  acquired ;  or 

(ii)  the  domicil  of  origin  is  resumed. 

Comment  and  Illustrations. 

An  independent  person  ^  retains  a  domicil  in  a  country  where  he 
has  once  acquired  it  until  he  has  (in  the  strict  sense  of  the  term 
"abandonment")  abandoned*  that  country  by  giving  lip,  not  only 
his  residence  there  but  also  his  intention  to  reside  there,  or,  to  use 
unteohnical  language,  until  he  has  left  the  country  for  good.  But, 
though  a  domicil  is  never  changed  without  actual  abandonment 
of  an  existing  domicil,  the  legal  effect  of  a  man's  having  left  a 
country  where  he  is  domiciled  for  good  differs  according  as  the 
domicil  is  a  domicil  of  origin  or  a  domicil  of  choice. 

(1)  Domicil  of  origin. — How  changed.— "  ^very  man's  domicil 
"  of  origin  must  be  presumed  to  continue,  until  he  has  acquired 
"  another  sole  domicil  by  actual  residence,  with  the  intention  of 
"  abandoning  his  domicil  of  origin.  This  change  must  be  animo 
"  et  facto,  and  the  burden  of  proof  unquestionably  lies  on  the 
"  party  who  asserts  that  change."^  "  It  is  a  clear  principle  of 
"  law,  that  the  domicil  of  origin  continues  until  another  domicil 
"  is  acquired,  i.e.,  till  the  person  whose  domicil  is  in  question  has 
"  made  a  new  home  for  himself  in  lieu  of  the  home  of  his  birth."  ^ 

1  I.e.,  it  would  have  been  held  that  the  will  was  not  revoked. 

2  Udnyy.  Udny  (1869),  L.  R.  1  So.  App.  441;  Bell  v.  Kennedy  (1868),  L.  E. 
1  So.  App.  307.  It  requires  apparently  stronger  evidence  to  establish  the  intention 
to  abandon  a  domicil  of  origin  than  the  intention  to  abandon  a  domioil  of  choice. 
Winans  v.  Attorney-Cfeneral,  [1904]  A.  C.  287,  and  Suntly  v.  Gaskell,  [1906]  A.  C. 
56. 

3  For  meaning  of  term  "independent  person,"  see  p.  73,  ante. 
*  See  p.  86,  ante. 

5  Aihnan  v.  Aikman  (1861),  3  Maoq.  854,  877,  per  Lord  Wensleydale. 
»  Ibid.  p.  863,  per  Lord  Cranworth. 


120  PRliLIMINAEY  MVPTEES. 

The  meaning  of  these  expressions  is  that  a  domicil  of  origin 
cannot  he  simply  abandoned.  If  D  is  in  possession  of  an  English 
domicil  of  origin,  he  may  indeed  in  fact  ahandon  England  as  his 
home  without  in  reality  settling  elsewhere,  hut,  in  the  eye  of  the 
law,  he  cannot  give  up  or  get  rid  of  his  domicil  of  origin  until  he 
has  in  fact  changed  it  for  another  by  settling  in  another  country. 
Though  in  reality  homeless,  he  will,  until  he  settles  elsewhere,  he 
considered  to  have  his  legal  home  or  domicil  in  England. 

D,  the  descendant  of  a  Scotch  family,  had  a  domicil  of  origin 
in  Jamaica.  In  1837,  after  he  came  of  age,  he  sold  his  estates  in 
Jamaica  and  left  the  island,  to  use  his  own  expression,  for  good. 
He  then  went  to  Scotland,  and  was  resident  there  during  1838, 
hut  without  making  up  his  mind  whether  to  settle  in  Scotland 
or  not.  The  question  came  before  the  Courts  whether  on  the 
28th  September,  1838,  D  was  or  was  not  domiciled  in  Scotland. 
The  Court  of  Session  held  that  he  had  then  acquired  a  Scotch 
domicil.  But  the  House  of  Lords,  reversing  the  decision  of  the 
Court  of  Session,  held  that  D  still  remained  domiciled  in  Jamaica. 

Their  decision  was  based  on  the  ground  that  though  B  was  on 
the  28th  September,  1838,  resident  in  Scotland,  he  had  not  at 
that  moment  any  fixed  or  settled  purpose  to  make  Scotland  his 
future  home ;  that,  in  short,  he  was  resident  in  Scotland,  but 
without  the  animus  manendi,  and  therefore  had  not  acquired  a 
Scotch  domicil,  but  still  retained  his  domicil  of  origin,  i.e.,  was 
d  imiciled  in  Jamaica.^ 

(2)  Domicil  of  choice. — Hoiv  changed. — A  domicil  of  choice  or  a 
home  is  retained^  until  both  residence  ( factum)  and  intention  to 
reside  {animus)  are  in  fact  given  up,  but  when  once  both  of  these 
conditions  have  ceased  to  exist,  it  is  abandoned  as  well  in  law  as 
in  fact. 

Of  the  principle  that  a  domicil  of  choice  is  retained  until  actual 
abandonment,  the  following  case  affords  a  good  illustration : 

D,  a  widow,  whose  domicil  of  origin  was  English,  acquired  by 
marriage  a  domicil  in  France.  After  her  husband's  death  she 
determined  to  return  to  England  as  her  home.  She  went  on 
board  an  English  steamer  at  Calais,  but  was  seized  with  illness, 
and  before  the  vessel  left  the  harbour,  re-landed  in  France,  where 
after  some  months  (though  wishing  to  return  to  England)  she 


1  Bell-v.  Kennedy  (1868),  L.  R.  1  So.  App.  307  ;  see  especially,  judgment  of  Lord 
Westbury,  pp.  320,  321,  322. 

2  See  pp.  88—90,  ante. 
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died,  having  been  unable  on  account  of  ill- health  to  leave  Prance. 
I)  retained  her  French  domicil.  "  I  cannot  think,"  it  was  laid 
down,  "  that  there  was  a  sufficient  act  of  abandonment,  so  long 
^'  as  the  deceased  remained  within  the  territory  of  France,  her 
"  acquired  domicil." ' 

The  case  is  an  extreme  one,  but  was  clearly  well  decided ;  it 
exactly  illustrates  the  principle  that  a  domicil  of  choice  is  retained 
until  actual  residence  in  a  country  is  brought  to  an  end.  So, 
again,  B,  an  Englishman,  who  had  acquired  a  domicil  of  choice 
in  Germany,  returned  for  a  time  to  England,  but  retained  the 
intention  to  reside  permanently  in  Grermany.  He  did  not  lose  his 
(rerman  domicil.^  This  case  illustrates  the  principle  that  a  domicil 
once  acquired  is  retained  until  the  intention  to  ref-ide  is  brought  to 
an  end.  To  use,  in  short,  technical  language,  the  domicil  of  choice 
is  retained,  either  facto  or  aiiimo.^ 

The  principle,  on  the  other  hand,  that  actual  abandonment  of 
such  a  domicil  puts  an  end  to  its  existence,  not  only  in  fact,  but 
in  law,  has  been  judicially  stated  in  the  following  terms  : 

"  It  seems  reasonable  to  say,  that  if  the  choice  of  a  new  abode 
*'  and  actual  settlement  there  constitute  a  change  of  the  original 
"  domicil,  then  the  exact  converse  of  such  a  procedure,  viz.,  the 
■"  intention  to  abandon  the  new  domicil,  and  an  actual  abandon- 
"  ment  of  it,  ought  to  be  equally  effective  to  destroy  the  new 
^'  domicil.  That  which  may  be  acquired  may  surely  be  aban- 
"  doned."  * 

fi)  Acquisition  of  new  domicil  of  choice. — The  abandonment  of 
one  domicil  of  choice  may,  as  a  matter  of  fact,  coincide  with  the 
acquisition  of  another.^  D,  for  example,  whose  domicil  of  origin 
is  English,  has  acquired  a  domicil  of  choice  in  France.  He  goes  to 
Grermany,  intending  to  reside  there  for  a  short  time,  and,  therefore, 
on  arriving  in  Grermany,  still  retains  his  French  domicil  of  choice. 

1  In  Goods  ofEaffmel  (1863),  32  L.  J.  P.  &M.  203,  204,  per  Sir  C.  Cress-well. 

''■  Re  Steer  (1858),  28  L.  J.  Ex.  22  ;  3  H.  &  N.  594. 

'  But  it  is  not  sufSoient  for  the  abandonment  of  a  domicil  of  choice  that  a  man 
should  be  simply  dissatisfied  with  it  and  intend  to  leave  it.  "  If  a  man  loses  his 
' '  domicil  of  choice,  then,  without  anything  more,  his  domicil  of  origin  revives ;  but 
"  in  my  opinion,  in  order  to  lose  the  domicil  of  choice  once  acquired,  it  is  not  only 
"  necessary  that  a  man  should  be  dissatisfied  with  his  domicil  of  choice,  and  form 
"  an  intention  to  leave  it,  but  he  must  have  left  it,  with  the  intention  of  leaving  it 
■"  permanently.  Unless  he  has  done  that,  unless  he  has  left  it  both  animo  et  facto, 
"  the  domicil  of  choice  remains."  In  re  Marrett  (1887),  36  Oh.  D.  (C.  A.)  400,  407, 
judgment  of  Cotton,  L.  J. 

*  Udny  v.  Udwy  (1869),  L.  R.  1  Sc.  App.  441,  450,  per  Hatherley,  C. 

*  See  p.  88,  ante. 
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But  after  residing  in  Grermany  for  some  time,  he  makes  up  his 
mind  to  reside  there  permanently  ;  at  that  moment,  both  his 
French  domicil  of  choice  is  abandoned,  and  a  Grerman  domieil  of 
choice  is  acquired. 

So  far  there  is  no  difference  between  a  domicil  of  origin  and  a 
domicil  of  choice ;  either  may  be  abandoned  simultaneously  with 
the  actual  acquisition  of  another  domicil. 

(ii)  Resumption  of  domicil  of  origin. — A  person  in  possession  of  a 
domicil  of  choice  may  abandon  it,  and  at  the  same  moment,  in 
act  ual  fact,  resume  his  domicil  of  origin.  This  case  presents  no 
peculiarity,  and  is,  in  its  essential  features,  exactly  like  the  case 
already  considered,  of  D's  in  fact  abandoning  one  domicil  of  choice 
simultaneously  with  the  acquisition  of  another. 

But  another  state  of  circumstances  is  possible.  A  person  may, 
as  a  matter  of  fact,  abandon  a  home  or  domicil  of  choice  in  one 
country  without  in  fact  acquiring  a  home  in  another.^ 

D,  for  example,  whose  domicil  of  origin  is  English,  has  an 
acquired  home  or  domieil  of  choice  in  France.  He  leaves  France 
for  good,  without  any  intention  of  returning  to  England,  or  of 
settling  in  any  country  whatever.  He  is  in  fact  homeless.  As,. 
however,  no  one  can  in  the  eye  of  the  law  be  without  a  domicil,^  it 
is  a  matter  of  logical  necessity  that,  in  order  to  give  D  a  domicil,.  . 
one  of  two  fictions  should  be  adopted. 

It  might,  in  the  first  place,  be  held,  that  in  the  case  of  an 
acquired,  as  of  an  original  domicil,  any  existing  domicil  was- 
retained  until  another  was  actually  acquired;  or,  to  take  D's 
particular  case,  that  JD  retained  his  French  domicil,  until  he  in 
fact  settled  in  some  other  country.  This  view,  however,  which  was 
at  one  time  adopted  by  our  Courts,  is  now  rejected.' 

It  might,  in  the  second  place,  be  held  that  on  the  simple 
abandonment  of  a  domicil  of  choice,  the  domicil  of  origin  is  by  a 
rule  of  law  at  once  resumed  or  re-acquired,  and  this  is  the  view  now 
adopted  by  English  tribunals. 

D,  for  example,  when  he  leaves  France  for  good,  without  any 
intention  of  settling  elsewhere,  immediately  re-acquires  his  English 
domicil.  For  the  true  doctrine  is,  that  the  domicil  of  origin 
reverts  from  the  moment  that  the  domicil  of  choice  is  given  up. 
"  This  is  a  necessary  conclusion,  if  it  be  true  that  an  acquired 
"  domicil  ceases  entirely  whenever  it  is  intentionally  abandoned, 

1  See  pp.  87,  89,  90,  ante. 

2  See  Rule  2,  p.  97,  mte. 

3  See  Munroe  v.  Douglas  (1820),  5  Madd.  379. 
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"  and  that  a  man  can  never  be  without  a  domioil.  The  domicil  of 
"  origin  always  remains,  as  it  were,  in  reserve,  to  be  resorted  to  in 
"  case  no  other  domicil  is  found  to  exist."  ' 

Hence,  whenever  a  person  in  fact  abandons  a  domicil  of  choice, 
without  actually  acquiring  a  new  domicil  of  choice,  his  domicil  of 
origin  is  always  resumed  ;  for  either  he  resumes  it  in  fact,  or  if  he 
does  not  do  so  in  fact,  he  is  assumed  by  a  rule  of  law  to  resume  or 
re-acquire  it. 

The  precise  difference  in  this  matter  between  a  domicil  of  origin 
and  a  domicil  of  choice  may  be  seen  from  the  following  illustra- 
tion : 

An  Englishman  whose  domioil  of  origin  is  English,  and  a 
Scotchman  whose  domicil  of  origin  is  Scotch,  are  both  domiciled  in 
England,  where  the  Scotchman  has  acquired  a  domioil  of  choice. 
They  leave  England  together,  with  a  view  to  settling  in  America, 
and  with  the  clearest  intention  of  never  returning  to  England. 
At  the  moment  they  set  sail  their  position  is  in  matter  of  fact 
exactly  the  same ;  they  are  both  persons  who  have  left  their 
English  home,  without  acquiring  another.  In  matter,  however,  of 
law  their  position  is  different ;  the  domicil  of  the  Englishman 
remains  English,  the  domicil  of  the  Scotchman  becomes  Scotch. 
The  Englishman  retains  his  domicil  of  origin,  the  Scotchman 
abandons  his  domicil  of  choice,  and  re-acquires  his  domicil  of  origin. 
If  they  perish  intestate  on  the  voyage,  the  succession  ^  to  the 
movables  of  the  Englishman  will  be  determined  by  English  law, 
the  succession  to  the  movables  of  the  Scotchman  will  be  determined 
by  Scotch  law.  The  Englishman  will  be  considered  to  have  his 
legal  home  in  England,  whilst  the  Scotchman  will  be  considered  to 
have  his  legal  home  in  Scotland.^ 

The  distinction  pointed  out  in  Rule  8  between  a  domicil  of 
origin  and  a  domicil  of  choice  is  borne  out  by  the  decision  of  the 
House  of  Lords  in  Udny  v.  JJdny.  I)'s  domicil  of  origin  was 
Scotch.  He  settled  in  England,  and  acquired  there  a  domicil  of 
choice ;  he  then  abandoned  England  as  his  home,  and  went  to 
reside  at  Boulogne,  without,  however,  intending  to  settle  or 
becoming  domiciled  in  France.  It  was  held  that  under  these 
circumstances  Z)  resumed  his  Scotch  domicil  of  origin  at  the 
moment  when  he  left  England.* 


'  V.  Udny  (1869),  L.  R.  1  So.  App.  441,  454,  per  Lord  Chelmsford. 
2  See  Rule  183,  p.  664,  post. 

'  But  see  as  to  Westlake's  dissent,  p.  116,  note  2,  ante. 
*   Udni/  V.  TJdny  (1869),  L.  E.  1  So.  App.  441.     This  is  the  leading  case  on  the 
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Rule  8  applies  only  to  the  domicil  of  independent  persons.  An 
infant,  for  example,  may  lose  his  domicil  of  origin  without,  in  fact, 
acquiring  a  home  or  domicil  of  choice  iu  any  country. 

Thus  B  is  the  infant  son  of  M,  whose  domicil  of  origin  is 
English.  At  Z)'s  hirth,  M  is  domiciled  in  France.  i)'s  domicil 
of  origin  is  therefore  French.'^  M  leaves  France  for  good,  taking 
I)  with  him,  and  intending  to  settle  in  America.  During  the 
voyage  across  the  Atlantic,  M's  domicil,^  and  therefore  D's,'  is 
English  ;  hut  B  has  never  resided  in  England,  and  is,  in  fact, 
homeless.  B  therefore  has  changed  his  domicil  of  origin  without 
the  acquisition  of  a  home  in  any  country. 

It  is  easy  to  work  out  a  similar  result  in  the  case  of  a  wife. 


Domicil  of  Dependent  Persons  (^Minors  and  Married  Women). 

Rule  9. — -The  domicil  of  every  dependent  person*  is 
the  same  as,  and  changes  (if  at  all)  with,  the  domicil  of 
the  person  on  whom  he  is,  as  regards  his  domicil,  legally 
dependent.^ 

Comment. 

The  general  principle  here  stated  is,  that  a  person  not  sui  juris, 
such  as  a  minor  or  a  wife,  has  the  domicil  of  the  person  on  whom 
he  or  she  is  considered  by  law  to  he  dependent. 

The  words  "  if  at  all  "  should  be  noticed.  They  are  intended 
to  meet  the  position  of  a  dependent  person  whose  domicil  cannot, 
at  the  moment,  be  changed  at  all.  Such  is  the  position  of  a  minor 
without  parents  or  guardians.  He  cannot  change  his  domicil 
himself,  for  he  is  not  independent.  It  cannot  at  the  moment  be 
changed  for  him,  because  there  is  no  person  in  existence  on  whom 
he  is  legally  dependent. 

The  operation  of  the  Rule  is  seen  from  the  resulting  Sub-Rules. 


change  of  domicil,  and  taken  together  with  Bell  v.  Kennedy,  L.  R.  1  So.  App.  307, 
contains  nearly  the  whole  of  the  law  on  the  subject.  The  judgment  of  Lord  West- 
bury,  pp.  468,  459,  should  be  particularly  studied. 

'  See  Rule  6,  p.  104,  ante. 

2  See  pp.  122,  123,  ante. 

^  See  Rule  9,  and  Sub- Rule  1,  post. 

*  For  meaning  of  "  dependent  person,"  see  p.  73,  ante. 

*  See  especially,  Westlake  (4th  ed.),  pp.  323—325;  Savigny,  8.  353,  Guthrie's 
transl.  (2nd  ed.),  pp.  97 — 106.  For  further  authorities,  see  notes  to  Sub-Rule  1, 
p.  125,  post,  and  Sub-Rule  2,  p.  132,  post. 


DOMICIL.  ]  25 

Sub-Rule  1. — Subject  to  the  exceptions  hereinafter 
mentioned,  the  domicil  of  a  minor  is  during  minority 
determined  as  follows: — 

(1)  The  domicil  of  a  legitimate  or  legitimated  minor 

is,  during  the  lifetime  of  his  father,  the  same 
as,  and  changes  with,  the  domicil  of  his 
father.^ 

(2)  The  domicil  of  an  illegitimate  minor,  or  of  a 

minor  whose  father  is  dead,  is,  whilst  the 
minor  lives  with  his  mother,  the  same  as,  and 
changes  with,  the  domicil  of  the  mother  (?).^ 

(3)  The  domicil  of  a  minor  without  living  parents, 

or  of  an  illegitimate  minor  without  a  living 
mother,  possibly  is  the  same  as,  and  changes 
with,  the  domicil  of  his  guardian,  or  may  be 
changed  by  his  guardian  (?).* 


Comment  and  Illustrations. 

(1)  Case  of  legitimate  minor. — A  child's  domicil  during  minority 
changes,  while  the  father  is  alive,  with  the  domicil  of  the  father. 

Z)  is  the  legitimate  son  of  a  domiciled  Englishman,*  and  is  him- 
self bom  in  England.      "When  D  is  ten  years   old,  his  father 


'  Somerville  y.Somerville  (1801),  5  Ves.  749a;  5  R.  R.  155;  Sharpev.  Crispin 
(1869),  L.  R.  1  P.  &  D.  611  ;  Forbes  v.  Forbes  (1864),  Kay,  341;  23  L.  J.  Ch.  724, 
726,  727  ;  In  re  Macreight  (1885),  30  Ch.  D.  165  ;  In  re  Beamnont,  [1893]  3  Ch.  490. 

2  Potingery.  Wightman  (1817),  3  Mer.  67;  17  R.  R.  20;  In  re  Beaumont,  [1893] 
3  Ch.  490.  See  also  the  American  oases,  Holyoke  t.  Haskins,  5  Pick.  20 ;  School 
Directors  v.  James,  2  Watts  &  Serg.  568  ;  Myall  v.  Kennedy,  40  N.  Y.  (S.  C.)  347, 
361 ;  and  the  Scotch  case,  J.rnoU  v.  Groom  (1846),  9  D.  142,  See  Wharton, 
ss.  41,  42. 

3  Fotinger  ..  Wightman  (1817),  3  Mer.  67;  17  R.  R.  20;  Johnstone  v.  Beattie 
(1843),  10  CI.  &  F.  42,  66,  language  of  Lyndhurst,  C.  ;  138—140,  judgment  of 
Lord  Campbell ;  Sharpe  v.  Crispin  (1869),  L  R.  1  P.  &  D.  611,  617  ;  In  re  Beaumont, 
[1893]  3  Ch.  490.  But  these  authorities  refer  almost  wholly  to  the  authority  of  a 
mother  to  change  the  domicil  of  a  child  whose  father  is  dead,  and  hardly  determine 
what  is  the  authority  in  that  respect  of  a  guardian.  Compare  especially.  West- 
lake  (4th  ed.),  pp.  323,  324,  and  see  pp.  128,  129,  ^osi!. 

*  The  expression  "  domiciled  Englishman  or  Englishwoman,  domiciled  French- 
man or  Frenchwoman,"  &o.,  means  a  man  or  woman  domiciled  in  England,  or  a 
man  or  woman  domiciled  in  France,  &c. 
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emigrates  to  America  and  settles  there.     D  is  left  at  school  in 
England.'     TJ  thereupon  acquires  an  American  domioil. 

1)  is  the  infant  son  of  Scotch  parents,  domiciled  in  Scotland, 
who  marry  after  D's  birth.  D  is  thereby  legitimated.  His 
father  then,  while  D  is  still  a  minor,  acquires  an  English  domieil. 
D's  domieil  thereupon  becomes  EngHsh.^ 

(2)  Case  of  minor  who  in  ilkgitimale,  or  whose  father  is  dead. — 
The  domieil  of  an  illegitimate  child,  or  of  a  child  whose  father  is 
dead,  is,  during  his  minority,  if  he  lives  with  his  mother,'  probably 
the  same  as,  and  (subject  to  the  possible  effect  of  Exception  1)* 
changes  with,  the  domieil  of  his  mother. 

D  is  the  illegitimate  son  of  a  domiciled  Englishman  and  a 
Frenchwoman,  domiciled  at  the  time  of  2)'s  birth  in  England.^ 
The  mother,  when  D  is  five  years  old,  goes  with  him  to  France, 
and  resumes  her  original  French  domieil.  I)  acquires  a  French 
domieil. 

There  was  at  one  time  a  doubt  whether,  after  the  death  of  the 
father,  the  children,  remaining  under  the  care  of  the  mother, 
followed  her  domieil,  or,  until  the  end  of  their  minority,  retained 
that  which  their  father  had  at  the  time  of  his  death.  The  case, 
however,  of  Potingcr  v.  Wighfman^  must  now  be  taken  conclusively 
to  have  settled  the  general  doctrine,  that  (subject  at  any  rate  to 
the  exceptions  hereinafter  mentioned)  if,  after  the  death  of  the 
father,  an  unmarried  infant  lives  with  his  mother,  and  the  mother 
acquires  a  new  domieil,  it  is  communicated  to  the  infant.' 

The  principle  on  which  the  domieil  of  a  minor  may  be  changed 
through  the  acquisition  of  a  new  domioil  by  his  mother,  when  a 
widow,  appears  to  be  this :  The  domieil  of  the  minor  does  not  in 
strictness  follow,  as  a  matter  of  law,  the  domieil  of  his  mother,  but 
may  be  changed  by  her,  for  "  the  change  in  the  domieil  of  an 

1  See  especially,  Urquhart  v.  Butterfleld  (1887),  37  Ch.  D.  (0.  A.)  337,  381, 
judgment  of  Cotton,  L.  J. ;  Eyall  v.  Kennedy,  40  N.  T.  (S.  C.)  347,  360. 

2  TJdny  t.  Udny  (1869),  L.  R.  1  So.  App.  441.  On  this  point  there  is  no  doubt. 
The  domieil  of  a  legitimated  minor  is  during  his  minority  clearly  that  of  his  father. 
The  only  doubt  is  how  far  legitimation  affects  the  domioil  of  origin  of  the  legitimated 
person.     See  pp.  104,  105,  107,  ante. 

3  If  he  does  not  live  with  his  mother,  his  domieil  need  not  necessarily  change 
together  with  hers.     In  re  Beaumont,  [1893]  3  Ch.  490. 

*  See  p.  130,  ^os«. 

s  See,  as  to  England  being  iJ's  domieil  of  origin,  Rule  6,  p.  104,  ante. 
6  3  Mer.  67. 

T  JoTmatune  v.  Heattie  (1843),  10  CI.  &  F.  42.  138,  judgment  of  Lord  Campbell. 
See  In  re  Beaumont,  [1893]  3  Ch.  490  ;  Phillimore,  68.  115—119. 
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*'  infant  which,  as  is  shown  by  the  decision  in  Potinger  v.  Wight- 
"  man,^  may  follow  from  a  change  of  domicil  on  the  part  of  the 
"  mother,  is  not  to  be  regarded  as  the  necessary  consequence  of  a 
"  change  of  the  mother's  domicil,  but  as  the  result  of  the  exercise 
"  by  her  of  a  power  vested  in  her  for  the  welfare  of  the  infants, 
"  which,  in  theii-  interest,  she  may  abstain  from  exercising,  even 
"  when  she  changes  her  own  domicil."^ 

The  position  of  a  widow,  then,  with  regard  to  her  child,  who  is 
a  minor,  may  be  thus  described :  She  may  change  her  own  domicil 
and  settle  with  him  in  another  country.  She  in  this  case,  in  fact, 
changes  the  minor's  domicil,  but  she  does  not,  as  a  matter  of  law, 
change  his  domicil  simply  by  changing  her  own.  Thus,  a  widow 
is  left,  on  the  death  of  her  husband,  with  three  children,  who  are 
minors.  She  and  they  are  domiciled  in  Scotland.  She  afterwards 
settles  in  England  with  her  two  eldest  children  and  acquires  an 
English  domicil.  The  two  eldest  children,  thereupon,  become 
domiciled  in  England.  The  youngest  child,  B  (though  occasion- 
ally visiting  his  mother),  remains  and  resides  permanently  in 
Scotland  until  he  attains  his  majority.  D  retains  his  Scotch 
domicil.^ 

Questions  as  to  effect  of  widow's  change  of  domicil. — Difficult 
questions  may,  however,  be  raised  as  to  the  effect  of  a  widow's 
change  of  domicil  on  that  of  her  children,  when  she  is  not  their 
guardian.  Such  questions  may  refer  to  the  two  different  cases  of 
minors  who  reside  and  of  minors  who  do  not  reside  with  their 
mother. 

First  question. — Suppose  that  a  minor  resides  with  his  mother, 
who  is  not  his  guardian.  The  question  may  be  raised  whether 
the  domicil  of  the  minor  is  determined  by  that  of  the  mother,  or 
by  that  of  the  guardian.  No  English  case  absolutely  decides  the 
precise  point,  but  it  may  be  laid  down  with  some  confidence  that 
even  if  a  guardian  can  in  any  case  change  the  domicil  of  his  ward, 
yet  the  domicil  of  a  child  living  with  his  mother,  whilst  still  a 
widow,  will  be  that  of  the  mother  and  not  of  the  guardian.* 

Second  question. — Suppose  that  a  minor  resides  away  from  his 
mother,  who  is  not  his  guardian.     The  question  whether  it  is  on 

1  3  Mer.  67. 

2  In  re  Beaumont,  [1893]  3  Ch.  4b0,  496,  497,  judgment  of  Stirling,  J. 

'  See  In  re  Beaunmnt,  [1893]  3  Ch.  490.  This  case  is  not  quite  decisive,  as  the 
■widow  changed  her  domicil  in  consequence  of  re- marriage. 

*  See  American  cases,  Uyall  v.  Kennedy,  40  N.  T.  (S.  C.)  347  ;  Holyoke  v. 
Mmkins,  5  Pick.  20  ;  School  Directors  v.  Jc^mea,  2  Watts  &  Serg.  568. 
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his  mother  or  his  guardian  that  the  change  of  the  child's  domicil 
depends  presents  some  difficulty.  In  the  absence  of  decisions  on  the 
subject,  it  is  impossible  to  give  any  certain  answer  to  the  inquiry 
suggested.  It  is  quite  possible  that,  whenever  the  point  calls  for 
decision,  the  Courts  may  hold  that  there  are  circumstances  under 
which  a  minor's  domicil  must  be  taken,  even  in  the  lifetime  of  the 
mother,  to  be  changed  by  the  guardian. 

These  questions,  and  others  of  a  similar  character,  really  raise  the 
general  inquiry  whether,  as  a  matter  of  law,  a  minor's  domicil  is 
identified  with  that  of  his  widowed  mother,  to  the  same  extent  to 
which  it  is  identified  with  that  of  his  father  during  the  father's 
lifetime  ? 

To  this  general  inquiry  a  negative  answer  must,  as  already 
pointed  out,^  be  given.  There  are  various  circumstances  under 
which  the  Courts  will  hold  that  a  minor,  in  spite  of  a  change  of 
domicil  on  the  part  of  his  mother,  retains  the  domicil  of  his 
deceased  father.  Still,  in  general,  the  rule  appears  to  hold  good 
that  the  domicil  of  a  minor,  whose  father  is  dead,  usually  in  fact 
changes  with  the  domicil  of  the  child's  mother.^ 

B  is  the  son  of  a  person  domiciled  in  Jersey.  When  D  is  ten 
years  old  his  father  dies.  2>'s  mother  leaves  Jersey,  taking  D 
with  her,  and  settles  and  acquires  a  domicil  in  England.  D  there- 
upon acquires  an  English  domicil.* 

(3)  Case  of  minor  without  living  parents. — It  is  possible  that  the 
domicil  of  an  orphan  follows  that  of  his  guardian,  but  whether  this 
be  so  or  not  is  an  open  question.* 

In  the  first  place,  it  may  be  doubted*  whether  the  rule  is  not 
rather  that  a  ward's  domicil  can  be  changed,  in  some  cases,  by  his 
guardian,  than  that  it  follows  the  domicil  of  his  guardian.  It  is 
difficult  to  believe  that  the  mere  fact  of  B'a  guardian  acquiring  for 
himself  a  domicil  in  France  can  deprive  D,  the  son  of  a  domiciled 
Englishman,  of  his  English  domicil. 

In  the  second  place,  the  power  of  a  guardian  to  change  at  all  the 
domicil  of  his  ward  is  doubtful.  In  the  leading  English  case  on 
the  subject,^  the  guardian  was  also  the  mother  of  the  children.     As 

1  See  p.  I'i7,  ante. 

2  In  re  Beaumont,  [1893]  3  Ch.  490. 

3  See  Fotinger  V .  Wigktman  (1817),  3  Mer.  67;  compare  In  re  Beaumont,  [1893] 
3  Ch.  490. 

^  See,  however,  "Westlake  (4th  ed.),  pp.  324,  325,  s.  250. 

5  This  doubt  is  strengthened  by  In  re  Beaumont,  [1893]  3  Oh.  490. 

6  Potinger  v.  Wightmam  (1817),  3  Mer.  67. 
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a  matter  of  common  sense,  it  can  hardly  be  maintained  that  the 
home  of  a  ward  is,  in  fact,  or  ought  to  he,  as  a  matter  of  con- 
venience, identified  with  the  home  of  his  guardian,  in  the  same  way 
in  which  the  home  of  a  child  is  naturally  identified  with  that  of  his 
father.  Should  the  question  ever  arise,  it  will  possibly  be  held 
that  a  guardian  cannot^  change  the  domioil  of  his  ward,  and  almost 
certainly  that  he  cannot  do  this  unless  the  ward's  residence  is,  as  a 
matter  of  fact,  that  of  the  guardian.^ 

D  is  the  orphan  son  of  a  domiciled  Englishman.  M  is  B's 
guardian.  M  takes  D  to  reside  in  Scotland,  where  M  himself 
settles  and  acquires  a  domicil.  D  possibly  acquires  a  Scotch 
domioil. 

Sub-E,ule  1  may,  perhaps,  be  extended  to  the  domicil  of  an 
adult,  who,  though  he  has  attained  his  majority,  has  never  attained 
sufficient  intellectual  capacity  to  choose  a  home  for  himself.  From 
the  language  used  by  the  Court  in  one  case,  it  would  appear  that 
such  a  person  may  be  considered  to  occupy  acondition  of  permanent 
minority. 

D,  in  the  case  referred  to,  was  the  son  of  an  Englishman 
domiciled  in  Portugal.  There  never  was  a  period  when  D,  though 
he  attained  his  majority,  could  think  and  act  for  himself  in  the 
matter  of  domicil  otherwise  than  as  a  minor  could.  After  D 
became  of  age,  his  father  acquired  an  English  domicil.  Under 
these  circumstances,  the  effect  of  the  father's  change  of  domicil  had 
to  be  considered,  and  the  law  on  the  subject  was  thus  laid  down : — 

"  I  am  assuming  that  [D]  was  of  unsound  mind  throughout  his 
"  majority,— in  other  words,  that  there  never  was  a  period  during 
"  which  he  could  think  and  act  for  himself  in  the  matter  of  domicil 
"  otherwise  than  as  a  minor  could.     And  if  this  be  so,  it  would 

'  "It  seems  doubtful  whether  a  guardian  can  change  an  infant's  domioil.  The 
"  difficulty  is  that  a  person  may  be  guardian  in  one  place  and  not  in  another." 
Douglas  v.  Douglas  (1871),  L.  K.  12  Eq.  617,  625,  per  Wiokens,  V.-C.  See,  as  to 
the  position  of  a  guardian,  Eules  133 — 135,  pp.  475 — 478,  post. 

^  On  the  Continent  it  is  generally  held  that  the  minor's  domicil  is  fixed  by  the 
father's  death,  and  cannot  be  changed  during  minority  by  the  mother  or  guardian, 
except  by  act  of  law.  The  preponderating  opinion  in  England  and  America  is, 
that  such  a  change  by  a  surviving  parent  will  be  sustained  by  the  Courts,  when 
it  is  made  reasonably  and  in  good  faith.  Wharton,  s.  41  ;  and  see  American  oases. 
School  Directors  v.  James,  2  Watts  &  Serg.  568  ;  Holyoke  v.  Saskms,  5  Pick.  20  ; 
WTiile  V.  Howard,  52  Barb.  294.  The  leading  English  case  is  Potinger  v.  Wightman 
(1817),  3  Mer.  67.  It  does  not  appear  to  be  approved  by  Story,  s.  506,  note  1, 
and  on  the  whole  I  have  considerable  doubt  whether  the  Continental  rule  will  not 
be  ultimately  maintained  by  our  Courts.  For  discussion  of  whole  question,  se& 
Jacobs,  Law  of  Domicil,  88.  249 — 256. 

D.  K 
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"  seem  to  me  that  the  same  reasoning  which  attaches  the  domioil  of 
"  the  son  to  that  of  his  father  while  a  minor  would  continue  to  hring 
"  ahout  the  same  result,  after  the  son  had  attained  his  majority,  if 
"  he  was  continuously  of  unsound  mind.  The  son  in  this  case 
"  continued  under  the  control  of  his  father,  was  presumably 
*'  supported  by  him,  and,  if  he  had  not  already  been  in  England 
"  when  his  father  returned  hither  in  1843,  would,  it  may  reasonably 
*'  be  presumed,  have  been  brought  with  him.  At  no  period  could 
"  he,  according  to  the  hypothesis  [that  he  was  continuously  of 
*'  unsound  mind]  have  acted  for  himself  in  choosing  a  domicil,  and 
■"  if  his  next  of  kin  and  those  who  had  the  control  of  his  move- 
"  ments  and  life  were  not  capable  of  changing  his  domicil,  that 
"  domicil  would,  from  the  moment  of  his  majority,  have  become 
^'  indelible.  The  better  opinion,  in  my  judgment,  is,  that  the 
•"  incapacity  of  minority  never  having  in  this  case  been  followed 
"  by  adult  capacity,  continued  to  confer  upon  the  father  the  right  of 
"  choice  in  the  matter  of  domicil  for  his  son,  and  that  in  1843,  .  .  . 
"  that  right  was  exercised  by  the  adoption  of  an  English  domioil 
■"  for  himself  which  drew  with  it  a  similar  domicil  for  his  son."  ' 

The  extension  of  the  general  rule  applies  only  to  persons  of 
continuously  unsound  mind.  If  a  son  on  attaining  his  majority 
enjoys  a  period  of  mental  capacity,  he  can  acquire  a  domicil  for 
himself.  Whether,  if  he  became  incapable,  his  acquired  domicil 
could  be  changed,  is  a  matter  of  doubt.  The  question  in  his  case 
is  the  same  as  the  inquiry  which  is  hereinafter  considered,^  how  far 
the  domicil  of  a  lunatic  can  be  changed  during  lunacy. 

Exception  1  to  Sub-Rule. — The  domicil  of  a  minor  is  not 
changed  by  the  mere  re-marriage  of  his  mother.^ 

Comment. 

If  an  infant's  father  dies,  the  infant's  domicil  "  follows,  in  the 
*'  absence  of  fraud,  that  of  its  mother,  until  such  time  as  the 
^'  mother  re-marries,  when,  by  reason  of  her  own  domicil  being 

1  Sharpe  v.  Crispin  (1869),  L.  E.  1  P.  &  D.  611,  618,  judgment  of  Sir  J.  P.  Wilde. 
The  case  is  not  decisive,  as  the  Couit  held  that  if  the  son  was  capable  of  choosing  a 
domioil,  he  had,  as  a  matter  of  fact,  chosen  that  of  his  father. 

-  See  comment  on  Rule  18,  p.  144,  post. 

3  See  American  oases,  Ryall  v.  Kennedy,  40  N.  Y.  (Superior  Court)  347 ;  Brown 
V.  Lynch,  2  Bradf.  Surrogate  Rep.  (N.  Y.)  214.  Compare,  as  to  American  views, 
Jacobs,  Law  of  Domioil,  s.  244.     But  contrast  In  re  Beaumont,  [1893]  3  Oh.  490. 
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■"  subordinate  to  that  of  her  husband,  that  of  the  infant  ceases  to 
"  follow  any  further  change  by  the  mother,  or,  in  other  words, 
"  does  not  follow  that  of  its  stepfather."  ^  This  doctrine  laid  down 
in  an  American  case  is  to  a  certain  extent  followed  by  o\ir  Courts, 
with  the  result  that  an  infant  domiciled  in  England  at  the  time  of 
his  mother's  re-marriage  as  a  general  rule  retains  the  domicil 
which  he  had  immediately  before  the  mother's  re-marriage.^ 

But  the  American  doctrine  is  not  to  be  followed  to  its  full 
extent.  It  is  reasonable  to  hold  that  the  fiction  which  assigns  to  a 
woman  on  marriage  the  domicil  of  her  husband  should  not  be 
extended  so  as  necessarily  to  give  to  stepchildren  the  domicil  of 
their  stepfather ;  but  it  is  less  easy  to  see  why  it  should  be  held 
that  a  widow,  on  re-marriage,  loses  all  control  over  the  domicil  of 
her  infant  children,  bom  during  her  first  marriage.' 

Our  Courts,  therefore,  hold*  that  while  the  re-marriage  of  a 
widow,  whereby  she  acquires  a  new  domicil,  does  not  of  itself 
affect  the  domicil  of  her  infant  children,  yet  if  a  woman  after  her 
second  marriage  in  fact  changes  her  domicil,  e.g.,  from  England  to 
•Grermany,  and  takes  the  infant  children  of  her  fii*st  husband  with 
her,  they,  too,  acquire  a  German  domicil.^ 

The  father  and  mother  of  a  minor  are,  at  the  death  of  the  father, 
domiciled  in  England.  The  widow  retains  her  English  domicil 
until  her  marriage  in  England  with  a  Frenchman  resident  in 
England,  but  domiciled  in  France.  She  thereby  acquires  a  French 
domicil.     The  minor  retains  his  English  domicil. 

The  father  and  mother  of  D,  a  minor,  are  at  his  birth  domiciled 
in  England.  The  father  dies,  and  the  mother  thereupon,  when  D 
is  two  years  old,  goes  with  him  to  Germany,  marries  a  German, 
and  acquires  a  German  home  and  domicil.  D  resides  with  his 
mother.     D,  perhaps,  acquires  a  German  domicil. 

JException  2  to  Sub-Rule. — The  change  of  a  minor's  home 
by  a  mother  or  a  guardian  does  not,  if  made  with  a 
fraudulent  purpose,  change  the  minor's  domicil. 


^  Eyall  V.  Kennedy,  40  N.  T.  (Superior  Court)  347,  360,  per  curiam. 

*  The  same  principle  applies  to  the  marriage  of  the  mother  of  an  Olegitimate 
infant. 

3  In  re  Beaummt,  [1893]  3  Ch.  490.     See  judgment  of  Stirling,  J.,  p.  497,  where 
this  remark  is  approved. 

*  Ibid. 
5  Ibid. 
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Comment. 


A  mother  or  guardian,  perhaps,  oannot  change  the  domioil  of  a 
minor  when  the  change  of  home  is  made  for  a  fraudulent  purpose, 
e.g.,  to  afEect  the  distribution  of  a  minor's  estate,  in  case  of  his 
death.i    The  existence,  however,  of  this  exception  is  open  to  douht. 

B,  a  minor,  whose  father  is  dead,  is  domiciled  in  England. 
M,  the  minor's  mother,  expecting  him  to  die,  takes  him  to  Jersey, 
and  acquires  a  domicil  there,  in  order  that  the  succession  to  D's- 
property  may  be  according  to  the  law  of  Jersey,  and  not  according 
to  that  of  England. 

It  is  doubtful  whether  D's  domicil  does  not  remain  English. 

Sub- Rule  2. — The  domicil  of  a  married  woman  is 
during  coverture  the  same  as,  and  changes  with,  the 
domicil  of  her  husband.^ 

Comment, 

A  woman,  of  whatever  age,  acquires  at  marriage  the  domicil  of 
her  husband,  and  her  domicil  continues  to  be  the  same  as  his,  and 
changes  with  his,  throughout  their  married  life. 

The  fact  that  a  wife  actually  lives  apart  from  her  husband,' 
that  they  have  separated  by  agreement,*  that  the  husband  has 
been  guilty  of  misconduct,  such  as  would  furnish  defence  to  a  suit 
by  him  for  restitution  of  conjugal  rights,^  does  not  enable  the 
wife  to  acquire  a  separate  domicil.    It  is  an  open  question  whether 

'  See  Potinger  v.  TFightman  (1817),  3  Mer.  67. 

^  Warrender  v.  Warrender  (1835),  2  01.  &  F.  488;  Dolphin  v.  Robins  (18o9)^ 
7  H.  L.  C.  390  ;  29  L.  J.  P.  &  M.  11 ;  Se  Daly's  Settlement  (1858),  25  Bear.  456; 
27  L.  J.  Oh.  751.  Compare  Westlake,  p.  325,  =.  253  ;  Story,  o.  46  ;  Phillimore, 
88.  73 — 78  ;  Wharton,  b.  43  ;  Savigny,  ».  357.  Westlake  lays  down  that  thfr 
domioil  of  a  -wife,  not  judicially  separated  a  mensd  et  thoro,  is  that  of  her  husband, 
p.  325,  s.  253  ;  and  apparently  inclines  to  the  opinion  that  such  separation,  not 
amounting  to  divorce,  may  possibly  enable  her  to  establish  a  separate  domicil. 
The  authority,  however,  for  this  suggestion  is  slight.  Poote  (3rd  ed.  p.  61)  holds 
that  a.  wife,  when  deserted  by  her  husband,  retains  the  matrimonial  domicil, 
although  the  husband  may  have  acquired  a  fresh  domicil  elsewhere,  and  cites. 
Armytage  v.  Armytage,  [1898]  P.  178.  But  this  case  does  not  support  Poote's 
contention,  as  the  Court  there  held  that  jurisdiction  to  decree  separation  did  not 
depend  upon  domioil.     See  Armytage  v.  Armytage,  pp.  187,  188. 

3   Warrender  v.  Warrender  (1835),  2  CI.  &  P.  488. 

*  Dolphin  V.  Robins  (1859),  7  H.  L.  C.  390. 

5  Yeherton  v.  Yelverton  (1859),  1  Sw.  &  Tr.  574 ;  Dolphin  v.  Robins  (1859),  7  H. 
L.  0.  390;  29  L.  J.  P.  &  M.  11. 
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even  a  judicial  separation  (not  amounting  to  a  divorce)  would  give 
a  wife  the  power  to  acquire  a  domicil  for  herself.^  "  If,"  says 
Lord  Kingsdown,  "  any  expressions  of  my  noble  and  learned 
"  friend  2  have  been  supposed  to  lead  to  the  conclusion,  that  his 
"  impression  was  in  favour  of  the  power  of  the  wife  to  acquire  a 
"  foreign  domicil  [not  her  husband's],  after  a  judicial  separation, 
"  it  is  an  intimation  of  opinion  in  which  at  present  I  do  not 
"  concur.  I  consider  it  to  be  a  matter,  whenever  it  shall  arise, 
"  entirely  open  for  the  future  determination  of  the  House."  ^ 

J),  an  Englishwoman,  married  M,  a  domiciled  Englishman. 
After  some  years  they  agreed  to  live  separate,  and  ultimately 
obtained  a  divorce,  which,  however,  was  not  valid,  from  the  Scotch 
Courts.  D,  after  the  supposed  divorce,  resided  in  France,  and 
during  M'&  lifetime  married  N,  a  domiciled  Frenchman.  M, 
her  English  husband,  remained  domiciled  in  England  till  Z)'s 
death  in  France.  D,  at  her  death,  was  domiciled  in  England  and 
not  in  France.* 

Rule  10. — A  domicil  cannot  be  acquired  by  a 
dependent  person  through  his  own  act.® 

Comment  and  Illustration. 

A  person  who  is  not  sui  juris  may,  as  a  matter  of  fact,  acquire 
an  independent  home.  Thus  B,  an  infant  of  eighteen,  emigrates 
to  Australia,  buys  a  farm,  and  settles  there.  He  in  fact  makes  a 
home  for  himself  in  Australia.  So,  again,  if  D,  a  married  woman, 
has  entirely  ceased  to  live  with  her  husband  (who  resides  in 
England),  and  goes  and  settles  in  Germany,  with  the  intention  of 
passing  the  rest  of  her  life  there,  it  is  clear  that  she  has  in  fact 
acquired  an  independent  German  home.  What  the  rule  in  effect 
lays  down  is  that  there  is  a  distinct  difference,  in  the  point  under 

'  Dolphin  V.  Eobins,  7  H.  L.  C.  390,  420  ;  Ze  Sueur  v.  Le  Sueur  (1877),  1  P.  D. 
139;  2P.  D.  79. 

-  Lord  Cranworth. 

3  7  H.  L.  C.  420,  judgment  of  Lord  Kingsdown. 

*  Dolphin  V.  ijoims  (1859),  29  L.  J.  P.  &  M.  11  ;  7  H.  L.  0.  390. 

6  Somerville  v.  Somerville  (1801),  5  Ves.  749  »,  787,  judgment  of  Arden,  M.  E. 
The  ease  of  a  female  infant  who  changes  her  domicil  on  marriage,  as  where  an 
Englishwoman  of  eighteen  marries  a  domiciled  Frenchman,  may  perhaps  be  held 
to  afford  a  verbal  exception  to  this  Rule.  This  is  not  a  real  exception.  The 
change  is  not  affected  by  the  infant's  act,  but  by  a  consequence  attached  by  law  to 
the  status  arising  from  her  act. 
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consideration,  between  a  liome  and  a  domioil,  and  that  though 
an  infant  or  a  wife  may  sometimes  in  fact,  as  in  the  cases  supposed, 
acquire  a  home,  neither  of  them  can  acquire  an  independent 
domicil. 

(1)  Minor. — It  is  certain  that,  as  a  general  rule,  no  one  can 
during  his  minority  acquire  a  domicil  for  himself.' 

It  has,  however,  been  suggested^  that  a  man,  though  a 
minor,  may  possibly  acquire  a  domicil  for  himself  by  marriage,  or 
by  setting  up  an  independent  household.  The  reason  for  this 
suggested  exception  to  the  general  rule  is  that  a  married  minor 
must  be  treated  as  mi  juris  in  respect  of  domicil,  since  on  his 
marriage  he  actually  founds  an  establishment  separate  from  the 
parental  home.  This  reason  must,  if  valid,  extend  to  all  cases  in 
which  a  minor  in  fact  acquires  an  independent  domicil,  and  it  is 
not  satisfactory.  It  involves  some  confusion  between  domicil  and 
residence,^  and  derives  no  support  from  the  view  taken  by  English 
law  as  to  an  infant's  liability  on  his  contracts,  which  is  in  no  way 
affected  by  his  marriage.  The  reasoning,  therefore,  by  which  the 
suggested  exception  is  supported  may  be  held  unsound,  and  the 
existence  of  the  exception  itself  be  deemed  open  to  the  gravest 
doubt. 

(2)  Married  Woman. — Though  a  wife  may  acquire  a  home  for 
herself,  she  can  under  no  circumstances  have  any  other  domicil  or 
legal  home  than  that  of  her  husband.* 

Sub-Rule. — Where  there  is  no  person  capable  of 
changing  a  minor's  donaicil,  he  retains,  until  the 
termination  of  his  minority,  the  last  domicil  which  he 
has  received.^ 


'  Somerville  v.  Smnenille  (1801),  5  Ves.  749 «,  787,  judgment  of  Arden,  M.  R. 
Conf .  Urquhart  v.  ButterfleU  (1887),  37  Ch.  D.  (C.  A.)  357,  383,  384,  judgment  of 
Lindley,  L.  J.,  pp.  384,  385,  judgment  of  Lopes,  L.  J.  ;  Jacobs,  Law  of  Domicil, 
s.  229. 

^  See  Savigny,  G-uthrie's  transl.  (2nd  ed.),  s.  353,  p.  100,  and  compare  Westlake 
(let  ed.),  s.  37,  with  Westlake  (4th  ed.)  p.  324,  b.  249.  See  also  Stephens  v. 
McFarland  (1845),  8  Ir.  Rep.  444. 

^  See  p.  83,  ante. 

*  Warrender  v.  Warrender  (1835),  2  01.  &  F.  488  ;  Dolphin  v.  Robins  (1859),  7 
H.  L.  C.  390  ;  29  L.  J.  P.  &  M.  U  ;  Yelverton  v.  Teherton  (1859),  1  Sw.  &  Tr.  574  ; 
29  L.  J.  P.  &  M.  34. 

«  See  Rules  4—10,  pp.  102—133,  ante. 
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Illustration. 


D  is  a  minor,  who  at  the  death  of  his  father  has  an  English 
domicil.  His  mother  is  dead,  and  he  has  no  guardian.  I)  cannot 
change  his  own  domicU,  there  is  no  person  capable  of  changing  it. 
D  therefore  retains  his  English  domicil. 

Rule  11. — The  last  domicil  which  a  person  receives 
whilst  he  is  a  dependent  person  continues,  on  his 
becoming  an  independent  person,  unchanged  until  it  is 
changed  by  his  own  act. 

Comment. 

This  is  an  obvious  result  of  Eule  4.^  It  applies  to  the  case, 
first,  of  a  person  who  attains  his  majority,  and  secondly,  of  a  wife 
whose  coverture  is  determined  either  by  death  or  by  divorce. 

Sub-Rule  1. — A  person  on  attaining  his  majority- 
retains  the  last  domicil  which  he  had  during  his  minority 

until  he  changes  it.^ 

Illustration. 

B  is  the  son  of  M,  a  domiciled  Englishman.  While  i)  is  a 
minor,  M  emigrates  to  America.  D  thereupon  acquires  an 
American  domicil.  When  B  attains  his  majority,  M  is  still 
domiciled  in  America.  B  retains  his  American  domicil  until  by 
his  own  act  he  either  resumes  his  English  domicil,  or  acquires  a 
new,  e.g.,  a  French  domicil. 

Sub-Rule  2. — A  widow  retains  her  late  husband's  last 
domicil  until  she  changes  it.^ 

Illustrations. 

1.  B,  a  woman  whose  domicil  of  origin  is  English,  is  married 
to  a  German  domiciled  in  Prussia.  Her  husband  dies.  B  con- 
tinues living  in  Prussia.     B  retains  her  Prussian  domicil. 

'  See  p.  102,  ante. 

'  A  possible  question  may  be  raised  as  to  domicil  of  an  infant  widow.  Probably 
it  remains  that  of  her  husband,  and  cannot  be  changed  (except  in  consequence  of 
re-marriage)  till  she  comes  of  age. 

'  See  Story,  a.  46,  citing  Dig.  Lib.  50,  tit.  1,  1.  38,  s.  3 ;  Gout  v.  Zimmermann 
(1817),  6  Notes  of  Cases,  440,  455  ;  Jacobs,  Law  of  Domicil,  s.  222. 
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2.  D,  after  the  death  of  her  German  husband,  leaves  Prussia 
to  travel,  without  any  intention  of  returning  to  Prussia.  2) 
resumes  her  English  domicil  of  origin. 

3.  D,  after  the  death  of  her  G-erman  hushand,  settles  in  France 
with  the  intention  of  residing  there  permanently.  D  acquires  a 
French  domicil. 

4.  B,  after  the  death  of  her  German  hushand,  marries  at  Berlin 
an  American  domiciled  at  New  York.  B  acquires  a  domicil  at 
New  York. 

Sub-Rule  3, — A  divorced  woman  retains  the  domicil 
which  she  had  immediately  before,  or  at  the  moment  of 
divorce,  until  she  changes  it. 

Comment. 

The  position  of  a  divorced  woman  is  for  the  present  purpose 
the  same  as  that  of  a  widow. 


III.  Ascertainment  of  Domicil  ^ 

Domicil — How  Ascertained. 

EuLE  12. — The  domicil  of  a  person  can  always  be 
ascertained  by  means  of  either 

(1)  a  legal  presumption ;  or 

(2)  the  known  facts  of  the  case. 

Comment. 

Even  on  the  assumption  that  every  one  has  at  all  times  a 
domicil,  there  may  often  (if  the  thing  he  considered  without 
reference  to  rules  of  law)  he  a  difficulty  in  determining  where 
a  given  person,  B,  had  his  home  or  domicil  at  a  particular 
moment.  The  difficulty  may  arise  from  ignorance  of  the  events 
of  D's  life,  or  from  the  circumstance  that  the  facts  which  are 
known  to  us  leave  it  an  open  question  whether  B  was  at  a 
given  moment  (say  at  the  date  of  his  death)  domiciled  in  England 
or  in  Scotland.     Under  such  circumstances,  an  inquirer  who  had 


'  The   criteria   or  proofs   of    domicil   are   most  fuHy   investigated,    Phillimore, 
8.  211—351. 
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no  other  object  than  the  investigation  of  truth,  and  who  was 
neither  aided  nor  trammelled  by  legal  rules,  would,  if  he  tried 
to  ascertain  where  D  was  domiciled  at  the  date  of  his  death, 
be  forced  to  acquiesce  in  the  merely  negative  conclusion  that  D's 
domicil  at  that  date  could  not  be  ascertained.  To  this  negative 
result  the  Courts,  from  obvious  motives  of  convenience,  refuse  to 
come,*  and  will  always,  however  slight  or  inconclusive  in  itself 
may  be  the  character  of  the  evidence  placed  before  them,  deter- 
mine in  what  country  D  was  at  a  given  moment  domiciled. 

This  result  is  obtained  partly  by  the  use  of  certain  legal 
presumptions,^  partly,  where  the  claims  of  each  of  two  places  to 
be  D's  domicil  are  on  the  known  facts  of  the  case  all  but  equally 
balanced,  by  allowing  the  very  slightest  circumstance^  to  turn  the 
scale  decisively  in  favour  of  the  one  rather  than  of  the  other.* 
Hence  (though  the  fact  is  not  always  realised  by  writers  on 
domicil)  the  process  by  which  a  person's  domicil  is  determined 
by  the  Courts  has  a  somewhat- artificial  character. 

Lec^al  Presumptions. 

Rule  18. — A  person's  presence  in  a  country  is  pre- 
sumptive evidence  of  domicil. 

Comment. 

"  A  person's  being  in  a  place  is  primd  facie  evidence  of  his 
"  being  domiciled  there,  and  it  lies  on  those  who  say  otherwise 
■"to  rebut  this  presumption."^  "The  actual  place  where  [a 
"  man]  is,  is  primd  facie  to  a  great  many  given  purposes,  his 
*'  domicil."^  Hence  the  importance  often  attached  in  questions 
of  domicil  to  the  place  of  birth  and  to  the  place  of  death. 

Place  of  birth. — The  place  of  a  man's  birth  has  in  itself  no 
necessary  connection  with  the  place  of  his  domicil,  for  though  D 
be  bom  in  England,  yet  if  D'b  father  is  then  domiciled  in  France, 

'  Contrast  this  with  the  absence  of  any  legal  presumption  as  to  the  moment 
at  which  a  death  takes  place.  In  re  Fhene's  Trusts  (1870),  L.  R.  5  Ch.  139  ;  In  re 
Walker  (1871),  L.  E.  7  Oh.  120  ;  Mason  v.  Mason  (1816),  1  Mer.  308. 

2  See  Rules  13,  li,  post. 

3  See  Rules  15—18,  pp.  139—144,  post. 

»  Compare  In  re  Patience  (1885),  29  Ch.  D.  976  ;  Bradford  v.   Young  (1885),  29 
€h.  D.  (C.  A.)  617  :  Craignish  v.  Sewitt,  [1892]  3  Ch.  (C.  A.)  180. 
s  Sruee  v.  Bruce  (1790),  2  B.  &  P.  229,  231,  per  Lord  Thurlow. 
*  Bempde  v.  Johnstone  (1796),  3  Ves.  Jun.  ]98,  301,  per  Loughborough,  C. 
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D's  domicil  of  origin  is  not  English  but  French.'  If,  however, 
nothing  he  known  about  JD's  domicil  except  the  fact  of  his  birth 
in  England,  this  fatct  is  ground  for  a  presumption  that  B's 
domicil  at  the  moment  of  his  birth,  and,  therefore,  D's  domicil 
of  origin,  was  English. 

It  is,  of  course,  on  this  ground  that  a  foundling,^  of  whom 
nothing  is  tnown  but  the  fact  of  his  being  found  within  the 
limits  of  a  particular  country,  e.g.,  England,  acquires  a  domicil 
of  origin  in  that  country. 

Place  of  death. — The  place  of  a  person's  death  in  no  way  of 
itself  affects  his  domicil,  but  the  fact  that  he  was  present  in  a 
particular  country  at  the  moment  of  his  death  is,  in  the  absence 
of  any  proof  to  the  contrary,  ground  for  a  presumption  of  his 
being  then  domiciled  in  that  country. 

"  A  man  [it  has  been  said]'  is  prima  facie  domiciled  at  the 
"  place  where  he  is  resident  at  the  time  of  his  death ;  and  it  is 
"  incumbent  on  those  who  deny  it  to  repel  the  presumption  of  law, 
"  which  may  be  done  in  several  ways.  It  may  be  shown  that  [Z)] 
"  was  there  as  a  traveller,  or  on  some  particular  business,  or  on  a 
"  visit,  or  for  the  sake  of  health ;  any  of  which  circumstances  will 
"  remove  the  impression  that  he  was  domiciled  at  the  place  of  his 
"  death." 

The  principle  here  laid  down  is  sound.  Where,  indeed,  there 
is  a  balance  of  evidence  between  the  claims  of  two  possible  domicils, 
the  place  of  a  man's  death  is  irrelevant.  For  "there  is  not  a 
"  single  dictum,  from  which  it  can  be  supposed  that  the  place  of  the 
"  death  in  such  a  case  as  that  shall  make  any  difference.  Many 
"  cases  are  cited  in  Denisart  to  show,  that  the  death  can  have  no 
"  effect ;  and  not  one,  that  that  circumstance  decides  between  two 
"  domicils ; "  *  but  if  nothing  which  throws  light  on  a  man's 
domicil  be  known,  then  his  death  at  a  place  is  important,  as  giving 
rise  to  the  application  of  the  general  principle  that  the  place  where 
a  person  is  must,  in  the  absence  of  counter  evidence,  be  assumed  to 
be  his  domicil. 

'  See  Rule  6,  p.  104,  ante. 

'  Ibid. 

'  In  an  American  case,  Gtiier  v.  O'Daniel,  1  Binney's  Rep.  349,  note.  See 
Philliinore,  b.  235. 

*  Somerville  v.  Somerville  (1801),  5  Vesey,  749  «,  788,  per  Arden,  M.  E,.  See 
also  Johnstone  v.  Beattie  (1843),  10  CI.  &  F.  42  ;  Oraigie  t.  Lewin  (1843),  3  Curt. 
435. 
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Rule  14. — When  a  person  is  known  to  have  had  a 
domicil  in  a  given  country  he  is  presumed,  in  absence  of 
proof  of  a  change,  to  retain  such  domicil/ 

Illustration. 

D  is  proved  to  have  been  domiciled  in  Scotland  in  1^70.  If 
in  1879  it  be  alleged  that  D's  domicil  is  not  Scotch,  the  person 
who  makes  this  allegation  must  prove  it.  D's  domicil  in  Scotland, 
that  is  to  say,  is  presumed  to  continue  until  a  change  is  proved.^ 


Facts  which  are  Evidence  of  Domicil. 

Rule  15. — Any  circumstance  may  be  evidence  of 
domicil  which  is  evidence  either  of  a  person's  residence 
{factum),  or  of  his  intention  to  reside  permanently 
[animus),  within  a  particular  country. 

Comment. 

As  domicil  consists  of,  or  is  constituted  by,  residence  and  the 
due  animus  manendi,  any  fact  from  which  it  may  be  inferred  either 
that  D  "  resides,"  or  has  the  "  intention  of  indefinite  residence," 
within  a  particular  country  is,  as  far  as  it  goes,  evidence  that  D  is 
domiciled  there. 

"  There  is,"  it  has  been  said,  "  no  act,  no  circumstance  in  a 
"  man's  life,  however  trivial  it  may  be  in  itself,  which  ought  to  be 
"  left  out  of  consideration  in  trying  the  question  whether  there 
"  was  an  intention  to  change  the  domicil.  A  trivial  act  might 
"  possibly  be  of  more  weight  with  regard  to  determining  this 
"  question  than  an  act  which  was  of  more  importance  to  a  man  in 


'  See  Munro  v.  Munro  (1840),  7  CI.  &  F.  842,  891 ;  Aikman  v.  Aihnmi  (1861), 
3  Macq.  854,  877  ;  Douglas  t.  Douglas  (1871),  L.  R.  12  Eq.  617,  642,  643. 

For  the  special  difficulty  of  proving  the  loss  of  a  domicil  of  origin,  see  Wina«s  t. 
Att.-Gen.,  [i904]  A.  C.  287  ;  and  In  re  De  Almeda,  W.  N.  (1901)  p.  142. 

'^  This  principle  of  evidence  must  be  carefully  distinguished  from  the  legal  rules 
that  every  one  retains  his  domicil  of  origin  untU  another  domicil  is  acquired,  and 
resumes  it  whenever  an  acquired  domicil  is  simply  abandoned.  See  Rule  8,  p.  119, 
ante.  These  are  simply  conventional  rules  of  law,  resorted  to  in  order  to  maintain 
the  general  principle  that  no  person  can  be  without  a  domicil.  See  Rule  2,  p.  97, 
ante.  Compare  In  re  Patience  (1885),  29  Ch.  D.  976  ;  and  Bradford  v.  Young  (1885), 
29  Ch.  D.  (C.  A.)  617. 
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"  his  lifetime,"  1  and  tlie  eases  with  regard  to  disputed  domioil 
bear  out  this  dictum. 

There  is  no  transaction  in  the  course  of  a  person's  life  which 
the  Courts  have  not  admitted  (for  whatever  it  is  worth)  in  evidence 
of  his  domioil.^  Hence  presence  in  a  place,'  time  of  residence,* 
the  mere  absence  of  proof  that  a  domicil  once  acquired  has  been 
changed,^  the  purchase  of  land,^  the  mode  of  dealing  with  a  house- 
hold establishment,''  the  taking  of  lodgings,*  the  buying  of  a  burial 
place,^  the  deposit  of  plate  and  valuables,^"  the  exercise  of  political 
rights,"  the  way  of  spelling  a  Christian  name,'^  oral  or  written 
expressions*'  of  intention  to  make  a  home  in  a  particular  place, 
or  from  which  such  an  intention,  or  the  absence  of  it,  may  be 
inferred,  have  all  been  deemed  matters  worth  consideration  in 
determining  the  question  of  a  person's  domicil. 

While,  however,  it  is  true  that  there  is  no  circumstance  in  a 
man's  life  which  may  not  be  used  as  evidence  of  domicil,  it  is  also 
true  that  there  are  two  classes  of  facts,  viz.,  first,  "  expressions  of 
intention,"  and  secondly,  "  residence,"  which  are  entitled  to  special 
weight,  as  evidence  of  the  matter"  which,  in  questions  of  domicil. 


'  Drevon  v.  Drevon  (1864),  34  L.  J.  Ch.  129,  133,  per  Kindersley,  V.-C.  For 
the  different  inferences  as  to  domicil  deducible  from  the  same  facts,  compare  the 
judgment  of  the  Court  of  Appeal  in  Bradford  v.  Young  (1885),  29  Ch.  D.  (C.  A.) 
617,  with  the  judgment  of  Pearson,  J.,  in  the  Court  helow  (1884),  26  Ch.  D.  656. 

^  See,  especially,  Drevon  v.  Drevon  (1864),  34  L.  J.  Ch.  129  ;  Moskins  v.  Matthews 
(1856),  25  L.  J.  Ch.  689  ;  8  De  a.  M.  &  G.  13  ;  Aitchison  \.  Dixon  (1870),  L.  R. 
10  Eq.  589  ;  Douglas  v.  Douglas  (1871),  L.  R.  12  Eq.  617  ;  Hodgson  v.  De  Beauchesne 
(1858),  12  Moore,  P.  C.  285;  In  re  Patience  (1885),  29  Ch.  D.  976;  Bradford  v. 
Young  (1885),  29  Ch.  D.  (C.  A.)  617. 

3  Bruce  v.  Bruce  (1790),  2  B.  &  P.  229  ;  Bempde  v.  Johnstone  (1796),  3  Vesey, 
198. 

*  The  Earmony  (1800),  2  C.  Rob.  322. 

5  Munro  v.  Munro  (1840),  7  CI.  &  F.  842,  891. 

8  In  re  Capdevielk  (1864),  33  L.  J.  Ex.  306 ;  2  H.  &  C.  985. 

'  Somerville  v.  Somerville  (1801),  5  Vesey,  749  a. 

8  Graigie  v.  Lewin  (1843),  3  Curt.  435.- 

9  In  reCapdevielU  (1864),  33  L.  .T.  Ex.  306;  2  H.  &  C.  985. 

'"  Curling  v.  Thornton  (1823),  2  Add.  6,  18  ;  Hodgson  v.  De  Beauchesne  (1858),  12 
Moore,  P.  C.  285. 

"  Brunei^.  Brunei  (1871),  L.  R.  12  Eq.  298. 

I'''  Ibid. 

13  Udnyv.  IHny  (1869),  L.  R.  1  Sc.  App.  441;  BcIIy.  Emnedy  (1868),  L.  R. 
1  Sc.  App.  307 ;  Doucet  v.  Oeoghegan  (1878),  9  Ch.  D.  (C.  A.)  441. 

"  No  special  rules  can  be  given  as  to  the  evidence  of  a  person's  residence  in  a 
particular  place.  Residence  is  a  physical  fact,  to  be  proved  in  the  same  way  as 
any  other  physical  fact,  e.g.,  the  commission  of  an  assault.  The  mode,  therefore, 
in  which  the  fact  is  to  be  proved,  calls  for  no  special  notice  in  this  work. 
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it  is  generally  most  difficult  to  establish,  viz.,  the  existence  of  the 
necessary  animus  manendi,  and  that  certain  rules,  though  of  a  very 
general  character,  may  he  laid  down  as  to  the  effect  of  such  facts  in 
proving  the  existence  of  such  intention.  ^ 


Rule  16. — Expressions  of  intention  to  reside  per- 
manently in  a  country  are  evidence  of  such  an  intention, 
and  in  so  far  evidence  of  domicil.^ 


Comment  and  Illustration. 

A  person's  intention  with  regard  to  residence  may  be  inferred 
from  his  expressions  on  the  subject.  These  expressions  may  be 
direct,  as  where  D  says  or  writes  that  it  is  his  purpose  to  settle  in 
Scotland.  They  may  be  indirect,  as  where  D  by  his  acts,  e.g.,  the 
purchase  of  a  burial-ground  at  Edinbui'gh,  intimates  an  intention 
of  acquiring  or  keeping  a  Scotch  home. 

D,  an  English  peer,  who  had  lived  for  some  time  in  France, 
expressed  in  a  letter  a  deliberate  intention  of  never  returning  to 
England.  He  also  accepted  the  jurisdiction  of  a  French  Court,  on 
the  ground,  expressed  in  a  letter  to  his  attorney,  of  his  being  bond 
fide  domiciled  in  France,  and  added,  "  I  have  no  domicil  in 
"  England  or  any  other  country  excepting  the  one  [France]  from 
"which  I  now  write."  ^  These  expressions,  combined  with  other 
circumstances,  were,  after  D's  death,  held  to  prove  that  he  was  in 
fact  domiciled  in  France. 

Direct  expressions,  however,  of  intention  may  be  worth  little  as 
evidence.*  The  person  who  uses  them  may  not  know  what  con- 
stitutes a  domicil.  He  may  call  a  place  his  home,  simply  because 
he  often  lives  there.  He  may  wish  to  be,  or  to  appear,  domiciled 
in  one  country,  while  in  fact  residing  permanently  and  intendiag 
so  to  reside,  i.e.,  being  domiciled,  in  another.  A  direct  statement, 
in  short,  that  D  considers  himself  domiciled,  or  to  have  his  home  in 
France,  though  it  may  sometimes  be  important,  may  often  carry 
little  weight.     This  remark  specially  applies  to   the   description 


'  See  Rules  16—18,  post. 

2  See  Samiltm  t.  Dallas  (1875),  1  Oh.  D.  257 ;   Vdny  v.  Udny  (1869),  L.  R.  1  So. 
App.  441 ;  Bell  v.  Kmnedy  (1868),  L.  R.  1  So.  App.  307. 

3  Hamilton  v.  Dallas  (1875),  1  Ch.  D.  267,  259. 

*  See  Doucet  v.  Geoghegan  (1878),  9  Ch.  D.  (0.  A.)  441. 
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which  a  person  gives  of  himself  in  formal  documents,  as,  e.g., 
"  D  residing  in  France."  ^ 

A  person's  purpose  may  he  more  certainly  inferred  from  his  acts 
than  fi-om  his  language.  Thus  the  fact  that  D  keeps  up  a  large 
establishment  in  England,^  that  he  occupies  a  particular  kind  of 
house,^  that  he  deposits  his  plate  and  valuables  there,*  and  a 
hundred  other  circumstances,  may  he  indicative  of  a  purpose  to 
live  permanently  in  England,  and,  therefore,  be  evidence  of  his 
having  an  English  domicil. 

Rule  17. — Residence  in  a  country  is  prima  facie 
evidence  of  the  intention  to  reside  there  permanently 
[animus  manendi),  and  in  so  far  evidence  of  domicil.^ 

Comment. 

"  Residence,"  though  not  the  same  as  domicil,  is  not  only  one 
of  the  elements  which  go  to  make  up  domicil,  but  is  also  in  many 
cases  the  main  evidence  for  the  existence  of  the  other  element 
which  constitutes  domicil,  viz.,  the  animus  manendi.  "  Residence 
"  alone  has  no  efEect  per  se,  though  it  may  be  most  important,  as 
"  a  ground  from  which  to  infer  intention."  ^  But  the  effect  of 
residence  as  evidence  depends  both  on  the  time  and  on  the  mode 
of  residence. 

Time. — Time  or  length  of  residence  does  not  of  itself  constitute 
domicil.'  An  ambassador,  for  example,  might  reside  thirty  years 
in  the  country  of  the  Court  to  which  he  is  sent,  without  acquiring 
a  domicil  in  a  foreign  country.  Nor  does  the  law  of  England, 
like  some  other  systems,  prescribe  a  definite  length  of  residence, 

1  Attorney-General  v.  Kent  (1862),  31  L.  J.  Ex.  391 ;  1  H.  &  C.  12;  Hamilton  v. 
Dallas  (1875),  1  Ch.  D.  257  ;   Udmj  v.  Udni/  (1869),  L.  R.  1  Se.  App.  441. 

2  Somerville  v.  Somerville  (1801),  5  Veeey,  749  a;  Forbes  v.  Forbes  (1854),  23  L.  J. 
Ch.  724;  Kay,  341. 

3  Craigie  v.  Lewin  (1843),  3  Curt.  435. 

«  Curling  v.  Thornton  (1823),  2  Add.  619. 

5  Mnnro-v.  Munro  (1840),  7  CI.  &  P.  842;  The  Harmony  (1800),  2  C.  Rob.  322. 
Compare  In  re  Patience  (1885),  29  Ch.  D.  976,  and  Bradford  v.  Young  (1885),  29  Ch. 
D.  (C.  A.)  617. 

«  Munro  v.  Munro  (1840),  7  CI.  &  P.  842,  877,  per  Cottenham,  C. 

'  In  re  Patience  (1885),  29  Ch.  D.  976;  Bradford  v.  Young  (1885),  29  Ch.  D. 
(0.  A.)  p.  617.  Thus  a  person  who  has  a  domicil  of  origin  in  England  does  not 
lose  it  and  acquire  a  Scottish  domicil  simply  by  making  his  home  in  Scotland  for 
many  years,  unless,  in  the  circumstances  of  the  case,  his  doing  so  clearly  shows  his 
intention  to  abandon  his  English  domioU  of  origin.  Huntly  v.  Gaslcell,  [1906] 
A.  C.  56. 
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f.g.,  ten  years,  after  which  a  person  shall  be  assumed  to  have 
acquired  a  domioil  in  a  particular  country.  On  the  other  hand, 
no  length  of  time  is  necessary  for  the  acquisition  of  a  home  or 
domieil.  B  emigrates  to  America,  with  the  intention  of  settling 
there,  and  actually  begins  his  residence  there;  he  forthwith 
acquires  an  American  domieil.  But  time,  which  is  not  an  element 
of  domieil,  is  the  most  important  evidence  of  domieil ;  a  residence, 
that  is  to  say,  by  B  for  thii-ty  years  in  England  is  strong  evidence 
of  his  purpose  to  reside  there,  and  therefore  of  his  having  an 
English  domieil.  This  is  the  sense  in  which  the  following  well- 
known  passage  is  to  be  understood: — 

"  Time  is  the  grand  ingredient  in  constituting  domieil.  I  think 
"  that  hardly  enough  is  attributed  to  its  effects;^  in  most  cases  it 
"  is  unavoidably  conclusive ;  it  is  not  unfrequently  said,  that  if 
"  a  person  comes  only  for  a  special  purpose,  that  shall  not  fix  a 
"  domieil.  That  is  not  to  be  taken  in  an  unqualified  latitude,  and 
"  without  some  respect  had  to  the  time  which  such  a  purpose  may 
"  or  shall  occupy;  for  if  the  purpose  be  of  a  nature  that  may 
^^  probably  or  does  actually  detain  the  person  for  a  great  length 
"  of  time,  I  cannot  but  think  that  a  general  residence  might  grow 
"  upon  tbe  special  purpose.  A  special  purpose  may  lead  a  man  to 
"  a  country,  where  it  shall  detain  him  the  whole  of  his  life.  A 
"  man  comes  here  to  follow  a  lawsuit ;  it  may  bappen,  and  indeed 
"  is  often  used  as  a  ground  of  vulgar  and  unfounded  reproach 
"  (unfounded  as  matter  of  just  reproach  though  the  fact  may  be 
"  true)  on  the  laws  of  this  country,  that  it  may  last  as  long  as 
"  himself.  ...  I  cannot  but  think  that  against  such  a  long 
"  residence,  the  plea  of  an  original  special  purpose  could  not  be 
"  averred ;  it  must  be  inferred,  in  such  a  case,  that  other  purposes 
"  forced  themselves  upon  him  and  mixed  themselves  with  his 
"  original  design,  and  impressed  upon  him  the  character  of  the 
"  country  where  he  resided.  Suppose  a  man  comes  into  a  belli- 
"  gerent  country  at  or  before  tbe  beginning  of  a  war ;  it  is  certainly 
"  reasonable  not  to  bind  him  too  soon  to  an  acquired  character, 
"  and  to  allow  him  a  fair  time  to  disengage  himself ;  but  if  he 
"  continues  to  reside  during  a  good  part  of  the  war,  contributing, 
"  by  payment  of  taxes,  and  other  means,  to  the  strength  of  that 
"  country,  I  am  of  opinion  that  he  could  not  plead  his  special 
"  purpose  with  any  eJBfect  against  the  rights  of  hostility." ^ 

'  I.e.,  as  evidence  of  domioil. 

2  The  Harmony  (1800),  2  C.  Eob.  322,  324,  325,  per  Sir  W.  Soott.     It  should  be 
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The  effect  of  time  must  not  be  exaggerated.  It  is  weighty  as 
evidence,  hut  it  is  not  more  than  evidence  of  domicil.i 

Mode. — The  effect  of  residence  in  a  country  as  evidence  of  a 
man's  intention  to  continue  residing  there  depends,  to  a  great 
extent,  on  the  manner  of  his  residence. 

If  D  not  only  lives  in  France  but  huys  land  there,  and  makes 
that  country  the  home  of  his  wife  and  family,  there  is  clearly  far 
more  reason  for  inferring  a  purpose  of  residence  on  his  part,  than 
if  he  has  merely  taken  lodgings  in  Paris,  and  lives  there  alone. 

The  presence,  indeed,  of  a  man's  wife  and  family  is  sometimes 
spoken  of  as  decisive,^  which  it  certainly  is  not;  but  this  and 
various  less  important  facts,  such  as  the  place  where  a  man 
educates  his  chUdren '  or  exercises  his  political  rights,*  indicate, 
though  they  do  not  prove,  a  fixed  residence,  and  thus  go  to  make 
up  the  evidence  for  domicil. 

Rule  18. — Residence  in  a  country  is  not  even  prima 
facie  evidence  of  domicil,  when  the  nature  of  the 
residence  either  is  inconsistent  with,  or  rebuts  the 
presumption  of,  an  intention  to  reside  there  permanently 
{^animus  manendi).^ 

Comment  and  Illustrations. 

If  B  resides  in  France,  this  residence  is  prima  facie  evidence 
of  his  intending  to  reside  there,  and,  therefore,  of  his  having  a 
French  domicil ;  so,  further,  if  D,  who  has  been  a  domiciled 
Englishman,  takes  up  his  residence  in  France,  the  fact  of  his 
dwelling  in  France  gives,  especially  if  he  lives  there  for  a  long 
time,  a  prima  facie  reason  for  believing  that  he  intends  to  make 
France  his  home,   and,  therefore,  intends  to   acquire,   and  has 

noticed  that  this  passage  refers  to  what  is  known  as  a  "oommercial  domioU" 
during  the  period  of  war,  and  that  time  is  of  much  more  consequence  in  deter- 
mining the  ^istenoe  of  such  a  domicil  than  in  determining  the  existence  of  a 
domicil  properly  so-called.  See  App.,  Note  7,  "Commercial  Domicil  in  Time  of 
War." 

1  See  Cockrellv.  Coekrell  {l%6&) ,  25  L.  J.  Ch.  730,  732,  judgment  of  Zindersley, 
V.-C. ;  In  re  Grove  (1888),  40  Ch.  D.  216,  226,  judgment  of  Stirling,  J. 

2  Douglas  v.  Douglas  (1871),  L.  R.  12  Eq.  617 ;  Forles  v.  Forbes  (1854),  Kay,  341. 

3  Saldane  v.  Eelcford  (1869),  L.  R.  8  Eq.  631. 
«  Brunei  v.  Brunei  (1871),  L.  R.  12  Eq.  298. 

»  See  Jopp  V.  Wood  (1865),  4  De  G-.  J.  &  S.  616 ;  34  L.  J.  Ch.  212  ;  Hodgson  v. 
De  Beauehesne  (1858),  12  Moore,  P.  C.  285,  329,  330  ;  Urquhart  v.  Butterfield  {1S81}, 
37  Ch.  D.  (C.  A.)  357. 


DOMICIL.  145 

acquired,  a  French  domioil.  But  if  D,  having  been  a  domiciled 
Englishman,  resides  in  France  under  circumstances  which  preclude 
the  possibility  of  the  residence  being  the  result  of  any  purpose  on 
his  part  to  reside  permanently  in  France  (as,  for  example,  if  D  is 
an  English  prisoner  of  war,  kept  captive  in  France),  or  which  make 
it  at  any  rate  probable  that  D  means  to  retain  his  English  domicil 
(as  where  D  lives  at  Paris  as  an  English  ambassador  to  the  French 
Court),  then  -D's  residence  is  no  proof  whatever  of  his  intention  to 
reside  in  France  as  his  home,  and  he  may  be  presumed  to  retain 
his  English  domioil. 

The  law  on  this  point  has  been  laid  down  authoritatively. 

"  We  think  that  length  of  residence,  according  to  its  time  and 
"  circumstances,  raises  the  presumption  of  intention  to  acquire 
"  domicil.  The  residence  maybe  such,  so  long,  and  so  continuous, 
"  as  to  raise  a  presumption  nearly,  if  not  quite,  amounting  to  a 
"  prcBsumptio  juris  et  de  jure ;  a  presumption  not  to  be  rebutted 
"  by  declarations  of  intention,  or  otherwise  than  by  actual  removal. 
"  Such  was  the  case  of  Stanley  v.  Bernes}  The  fotmdation  of  that 
"  decision,  in  this  respect,  was,  that  a  Portuguese  domicil  had  been 
"  acquired  by  previous  residence  and  acts,  and  that  mere  declara- 
"  tions  of  intention  to  return  could  not  be  sufficient  to  prove  an 
"  intention  not  to  acquire  a  Portuguese  domioil. 

"  In  short,  length  of  residence  per  se  raises  a  presumption  of 
"  intention  to  abandon  a  former  domicil,  but  a  presumption  which 
"  may,  according  to  circumstances,  be  rebutted. 

"  It  would  be  a  dangerous  doctrine  to  hold  that  mere  residence, 
"  apart  from  the  consideration  of  circumstances,  constitutes  a 
"  change  of  domicil.  A  question  which  no  one  could  settle  would 
"  immediately  arise,  namely,  what  length  of  residence  should 
"  produce  such  consequence.  It  is  evident  that  time  alone  cannot 
"  be  the  only  criterion.  There  are  many  cases  in  which  a  very 
"  short  residence  would  constitute  domicil,  as  in  the  case  of  an 
"  emigrant,  who,  having  wound  up  all  his  affairs  in  the  country 
"  of  his  origin,  departs  with  his  wife  and  family  to  a  foreign  land 
"  and  settles  there.  In  a  case  like  that,  a  residence  for  a  very 
"  brief  period  would  work  a  change  of  domicil. 

"  Take  a  contrary  case,  where  a  man,  for  business  or  pleasure, 
"  or  mere  love  of  change,  is  long  resident  abroad,  occasionally 
"  returning  to  the  country  of  his  origin,  and  maintaining  all  his 
"  natural  connections  .with  that  country :    the  time  of  residence 

1  (1831)  3  Hagg.  Eoo.  373. 
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"  would  not  to  the  same  extent,  or  in  the  same  degree,  he  proof  of 
"  a  change  of  domioil. 

"  We  concur,  therefore,  in  the  doctrine  held  in  many  previous 
"  cases,  that  to  constitute  a  change  of  domioil,  there  must  he 
"  residence,  and  also  an  intention  to  change. 

"  With  respect  to  the  evidence  necessary  to  establish  the 
"  intention,  it  is  impossible  to  lay  down  any  positive  rule.  Courts 
"  of  justice  must  necessarily  draw  their  conclusions  from  all  the 
"  circumstances  of  each  case ;  and  each  case  must  vary  in  its 
"  circumstances ;  and,  moreover,  in  one,  a  fact  may  he  of  the 
"  greatest  importance,  hut  in  another,  the  same  fact  may  he  so 
"  qualified  as  to  he  of  little  weight."  ^ 

Domioil  of  particular  classes  of  persons. — The  principle  laid  down 
in  the  passages  cited  explains,  without  recourse  to  any  special  rule 
of  law,  the  position  of  most  of  the  persons  supposed  to  have  a, 
so-called,  necessary  domicil.^ 

These  persons  are  : — 

1.  Prisoners  ; 

2.  Conncts; 

3.  Exiles  or  refugees  ; 

4.  Lunatics; 

5.  Invalids  residing  abroad  on  account  of  health ; 

6.  Officials  generally ; 

7.  Ambassadors  ; 

8.  Consuls ; 

9.  Persons  in  military  or  naval  service  ; 

10.  Persons  in  Indian  service  ; 

11.  Ecclesiastics; 

12.  Servants ; 

13.  Students? 

'  Hodgson  v.  De  Beauehesne  (1858),  12  Moore,  P.  C.  285,  329,  ZZO,  per  curiam. 
Compare  Jopp  v.  Wood  (1865),  4  De  G.  J.  &  S.  616,  621,  622,  per  Turner,  L.  J. 

-  "  A  necessary  domioil "  is  in  strictness  a  domicil  not  determined  by  the  purpose 
or  choice  of  the  party,  but  by  the  direct  operation  of  some  rule  of  law  ;  such,  for 
example,  is  the  domicil  of  a  wife  or  of  a  minor. 

The  term,  however,  "necessary  domicil,"  is  sometimes  applied  to  the  case  of 
persons  such  as  prisoners  and  ambassadors.  This  application  of  the  term  is 
erroneous.  The  peculiarity  (if  any)  in  the  position  of  such  persons  consists  in  the 
iaot  that  their  residence  in  a  particular  country  either  cannot  be,  or  is  not,  com- 
bined with  the  animus  manendi,  and  therefore  gives  no  ground  for  inferring  that 
they  have  a  domicil  in  such  country. 

'  As  to  domicil  of  these  persons,  see  Phillimore,  ss.  67 — 72,  133 — 200  ;  Wharton, 
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(1)  A  Prisoner. — A  prisoner  retains,  during  imprisonment,  the 
domicil  which  he  possessed  at  its  commencement.  He  cannot  form 
any  purpose  or  intention  as  to  his  residence  in  the  place  where  he 
is  imprisoned. 

B,  a  domiciled  Irishman,  was  imprisoned  in  England.  "It 
"  could  not,"  it  was  laid  down,  "  be  supposed  that  he  acquired  a 
"  domicil  in  England  by  residence  within  the  walls  of  the  King's 
"  Bench  Prison.     All  such  residence  goes  for  nothing."  ^ 

(2)  A  Convict. — A  person  transported  to  a  particular  country 
for  life  absolutely  loses  (it  is  said)  his  original  domicil.  It  is 
certainly  possible  that,  in  this  instance,  "  the  domicil  of  origin 
"  may  be  extinguished  by  act  of  law."  ^  A  sentence,  further,  of 
transportation,^  e.g.,  to  Yan  Dieman's  Land,  may  probably  have 
been  looked  upon  as  an  order  that  the  convict  should  reside,  and 
make  his  home  in  Van  Dieman's  Land,  i.e.,  be  domiciled  there  ; 
but  there  seems  to  be  no  English  decision  on  the  subject,  and  in 
the  absence  of  any  such  decision  doubt  may  be  entertained  whether 
there  be  any  real  distinction  between  the  position  of  a  convict,  and 
of  a  prisoner.  A  person,  at  any  rate,  transported  for  years,  ought, 
it  would  seem,  like  a  prisoner,  to  retain  the  domicil  which  he 
possessed  at  the  beginning  of  his  imprisonment. 

Supposing,  however,  that  a  sentence  of  transportation  destroys 
a  man's  domicil  of  origin,  it  is  probable  that  no  Courts,  other 
than  those  of  the  sovereign  inflicting  the  sentence,  would  give 
this  eifect  to  it.  French  imigres  were  treated  by  our  Courts  as 
retaining  their  domicil  of  origin.* 

(3)  Ah  Exile  or  Refugee.^ — An  exile  cannot  dwell  in  his  own 
■country  {e.g.,  France),  but  he  is  not  compelled  to  live  in  England. 


ss.  47 — 54  ;  Jacobs,  ss.  264 — 340.  Phillimore,  whose  treatment  of  the  subject  is 
ample,  sometimes  appears  to  consider  that  the  domicil  of  these  persons  is  fixed  by 
a  rule  of  law,  whereas  in  general,  according  to  English  law,  at  any  rate,  their 
domicil  (it  is  submitted)  results  simply  from  the  application  to  their  peculiar  circum- 
stances of  the  ordinary  rules  regulating  the  change  and  acquisition  of  domicil. 

1  Burton  v.  Fisher  (1828),  Milward's  Reps.  183,  191,  192. 

The  case  itself  does  not  decide  more  than  that  -D  did  not,  as  a  fact,  acquire  an 
English  domicil,  but  the  principle  contained  in  the  words  in  italics  is  clearly  sound : 
PhiUimore,  ss.  186,  187. 

2  Udtiij  V.  Udny,  L.  E.  1  So.  App.  441,  458.     See  Phillimore,  s.  191. 

'  See,  however,  as  to  abolition  of  sentences  of  transportation,  16  &  17  Vict, 
c.  99  ;  20  &  21  Vict.  c.  3. 

*  See  De  Bonneval  v.  De  Bonneval  (1838),  1  Curt.  856  ;  In  Goods  of  Duchess 
.d'Orleans  (1859),  1  Sw.  &  Tr.  253. 

*  Phillimore,  ss.  192—200  ;  Westlake,  s.  279  ;  Wharton,  s.  54 ;  Savigny,  s.  353, 
p.  66,  note  (q). 
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His  residence,  however,  in  England,  certainly  affords  no  pre- 
sumption of  an  intention  to  adopt  an  Englisli  home.  Mere  resi- 
dence, therefore,  during  the  time  of  his  exile,  however  long,  does 
not  give  him  an  English  domicil. 

D,  a  French  Emigre,  left  France,  his  domicil  of  origin,  in  1792. 
Aiter  a  short  residence  in  Germany,  he  resided  in  England  till 
1815,  when  he  was  able  to  return  and  did  return  to  France.  From 
1815  to  1821,  he  resided  generally  in  France.  In  1821,  D  bought 
a  house  in  London.  In  1834,  he  occupied  this  house,  and  lived 
there  till  his  death.  D,  it  was  held,  never  acquired  an  English 
domicil,  but  retained  his  French  domicil  at  the  time  of  his  death.'^ 

This  case  decides,  not  (as  is  sometimes  supposed)  that  an  exile 
cannoi  acquire  a  domicil  in  his  adopted  country,  but  only  that  the 
bare  fact  of  his  residence  there  does  not  give  him  a  domicil.  A 
refugee,  probably,  may  acquire  a  domicil  in  a  foreign  country,  if 
he  chooses  to  adopt  it  as  his  home,^  and,  of  course,  may  acquire  a 
domicil  in  a  foreign  country  by  remaining  there  after  his  restora- 
tion to  his  own  country  has  become  possible. 

Whether  a  person  convicted  of  crime  in  his  own  country,  who 
to  escape  punishment  resides  in  another  country,  acquires  a  new 
domicil  in  such  other  country,  may  depend  on  the  answer  to  the 
inquiry  whether,  under  the  law  of  his  own  country,  lapse  of  time 
bars  liability  to  punishment. 

2)  is  a  French  citizen  with  a  French  domicil  of  origin ;  whilst 
domiciled  in  France  he  is,  in  his  absence,  convicted  of  crime  and 
sentenced  to  10  years'  imprisonment.  Under  French  law'  the 
lapse  of  20  years  is  a  bar  to  liability  to  punishment  under  such 
sentence.  D  on  being  sentenced,  settles  in  England  and  Hves 
there  for  20  years;  he  then  returns  to  France.  Semble,  D  has 
never  acquii-ed  an  English  domicil;  the  reason  is  that  he  has 
presumably  intended  to  return  to  France  at  the  end  of  20  years. 

jD  is  a  British  subject  domiciled  in  England ;  he  is  convicted  of 
crime  and  sentenced  to  5  years'  penal  servitude.  He  at  once  escapes 
to  New  York,  lives  there  4  years  and  dies.  Semble,  he  has  acquired 
a  domicil  at  New  York;  the  reason  is  that  under  English  law  lapse 
of  time  is  no  bar  to  liability  for  punishment  for  crime.  JD  there- 
fore presumably  had  no  intention  of  ever  returning  to  England.* 

'  De  BonnevalY.  De  Bmneval  (1838),  1  Curt.  856. 
2  Compare  Heath  v.  Samson  (1851),  14  Beav.  441. 
'  Code  d' Instruction  Oriminelle,  art.  635. 

*  In  re  Martin,  Loustalan  v.  Loustalan,  [1900]  P.  (C.  A.)  211,  232,  judgment  of 
Lindley,  L.  J. 
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(4)  A  Lunatic.^ — There  are  two  views  as  to  the  position  of  a 
lunatic  when  under  control. 

The  first  is,  that  he  retains  the  domicil  which  he  possessed  at 
the  time  he  became  insane,  or,  more  strictly,  when  he  hegan  to  he 
legally  treated  as  insane.  This  is  the  sound  view,  and  is  favoured 
by  the  English  cases  on  the  subject.^  If  this  view  be  correct, 
the  lunatic  under  confinement  is  in  the  same  position  as  a  prisoner. 
He  cannot  exercise  choice,  or  will.  He  cannot,  therefore,  acquire 
a  domicil.  Hence  he  retains  his  existing  domicil.^  D,  for 
example,  is  an  Englishman,  who  becomes  lunatic,  and  is  under 
control.  He  is  taken  to  Scotland,  and  placed  in  a  Scotch 
asylum. 

He  remains  there  until  his  death.  He  retains,  on  this  view, 
his  English  domicil.     The  time  in  the  asylum  counts  for  nothing. 

The  second  view  is,  that  a  lunatic  is  a  person  not  sui  juris,  who 
stands  in  somewhat  the  same  relation  to  his  committee  as  a  child 
to  his  father,  and  that,  therefore,  his  domicil  can  be  fixed  by  his 
committee.*  This  view  is  favoured  by  some  American  cases,^  but 
is  open  to  objection.  In  the  case  of  father  and  child,  the  infant's 
domicH  follows  that  of  the  father,  but  a  father  cannot  give  his 
son  a  domicil  apart  from  his  own.  In  the  case  of  a  committee  and 
a  lunatic,  it  appears  to  be  maintained,  not  that  a  lunatic's  domicil 
follows  that  of  the  committee,  but  that  it  can  be  fixed  by  the 
committee,  or,  in  effect,  that  a  committee  has  greater  power  over 
the  domicil  of  a  lunatic  than  a  father  over  that  of  his  son.  If  the 
position  of  a  committee  be  compared  to  that  of  a  guardian,  then  it 
must  be  remarked  that  the  power  of  a  guardian  to  change  a  ward's 
domicil  is  itself  doubtful.^ 

On  the  whole,  the  first  view  appears  to  be  (at  least  under 
ordinary  circumstances)  the  right  one.  The  second  arises  from  a 
confusion  between  the  power  to  change  a  lunatic's  residence  and 
the  right  to  change  his  domicil. 

(5)  An  Invalid. — There  is  at  first  sight  considerable  difficulty  in 
determining  whether  D,  an  Englishman,  who  resides  abroad  on 

1  Westlake  (4th  ed.),  p.  325  ;  Phillimore,  ss.  134— 139  S;  Wharton,  ss.  52,  63. 

'  See  Bempde  t.  Johnstone  (1796),  3  Ves.  Jtin.  198  ;  Sepburn  v.  SJcirving  (1861), 
9  W.  E.  764  ;   Urquhart  v.  Eutterjield  (1887),  37  Ch.  D.  (C.  A.)  357. 

'  See  Rule  4,  p.  102,  ante. 

*  See  Sharpe  v.  Crispin  (1869),  L.  R.  1  P.  &  D.  611,  617,  618,  which,  however, 
does  not  decide  this  point. 

5  See  Wharton,  s.  52. 

"  See  Story,  s.  506,  note  (1),  and  pp.  128—130,  ante. 
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account  of  his  health,  loses  his  English  domicil  or  not.  For  there 
exists  an  apparent  inconsistency  between  the  different  judicial 
dicta  on  the  subject. 

On  the  one  hand,  it  has  been  laid  down  that  such  a  residence, 
being  "  involuntary,"  does  not  change  D's  domicil. 

"  There  must,"  it  has  been  said,  "  be  a  residence  freely  chosen, 
"  and  not  prescribed  or  dictated  by  any  external  necessity,  such  as 
"  the  duties  of  ofi&ce,  the  demands  of  creditors,  or  the  relief  from 
"  illness."'^ 

"  A  man  might  leave  England  with  no  intention  of  returning, 
"  nay,  with  a  determination  never  to  return,  e.g.,  a  man  labouring 
"  under  mortal  disease,  and  told  that  to  preserve  his  life,  or  even 
"  to  alleviate  his  sufferings,  he  must  go  abroad.  Was  it  to  be  said 
"  that  if  he  went  to  Madeira  he  could  not  do  so  without  losing  his 
"  character  of  an  English  subject — without  losing  the  right  to 
"  the  intervention  of  the  English  law  in  the  transmission  of  his 
"  property  after  his  death  and  in  the  construction  of  his  testameu- 
"  tary  instruments  ?  Such  a  proposition  was  revolting  to  common 
"  sense."  ^ 

This  doctrine  has  been  thus  applied  to  a  particular  case :  "  If 
"  [Z)]  had  gone  for  her  health  to  the  island  of  Madeira,  .  .  .  and 
"  had  written  letters,  stating  that  she  should  die  there,  and  had 
"  given  directions  that  she  should  be  buried  there,  [then]  although 
"  she  had  died  and  been  buried  there,  unquestionably  her  Scotch 
"  domicil  would  never  have  been  superseded."^ 

On  the  other  hand,  it  has  been  maintained  that  if  B  chooses  to 
reside  abroad  with  the  intention  of  making  the  foreign  country  his 
residence  permanently,  or  for  an  indefinite  time,  the  fact  that  the 
motive  of  the  change  is  health  does  not  prevent  B  from  changing 
his  domicil.  In  a  case  of  this  kind  the  law  has  been  judicially 
expounded  as  follows  : — 

"  That  there  may  be  cases  in  which  even  a  permanent  residence 
"  in  a  foreign  country,  occasioned  by  the  state  of  the  health,  may 
"  not  operate  a  change  of  domicil,  may  well  be  admitted.  Such  was 
"  the  case  put  by  Lord  Campbell  in  Johnstone  v.  Beattie,  but  such 
"  cases  must  not  be  confounded  with  others  in  which  the  foreign 
"  residence  may  be  determined  by  the  preference  of  climate,  or 
"  the  hope  or  the  opinion  that  the  air  or  the  habits  of  another 

1  Udmy  V.  Udny  (1869),  L.  R.  1  So.  App.  441,  458,  per  Lord  Westbury. 

2  Moorhouse  v.  Lord  (1863),  32  L.  J.  Ch.  295,  299;  10  H.  L.  C.  272,  292,  per 
Lord  Kingsdown. 

»  Johnstone  v.  Beattie  (1843),  10  CI.  &  P.  42,  139,  per  Lord  Campbell. 
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"  eoimtry  may  be  better  suited  to  the  health  or  the  constitution. 
"  In  the  one  case,  the  foreign  abode  is  determined  by  necessity ; 
"  in  the  other,  it  is  decided  by  choice.  ...  In  settling  [in 
"  I'usoany,  Z)]  was  exercising  a  preference,  and  not  acting  upon  a 
"  necessity ;  and  I  cannot  venture  to  hold  that  in  such  a  case  the 
"  domicil  cannot  be  changed.  If  domicil  is  to  remain  unchanged 
"  upon  the  ground  of  climate  being  more  suitable  to  health,  I 
"  hardly  know  how  we  could  stop  short  of  holding  that  it  ought 
"  to  remain  unchanged  also  upon  the  ground  of  habits  being  more 
"  suitable  to  fortune.  There  is  in  both  cases  a  degree  of  moral 
"  compulsion."  1 

The  apparent  inconsistency  between  these  doctrines  may  be 
removed,  or  explained,  if  we  dismiss  all  reference  to  motive,  to 
external  necessity,  and  so  forth ;  avoid  the  use  of  the  misleading 
terms  "  voluntary "  and  "  involuntary,"  and,  recurring  to  the 
priQciple  that  residence  combined  with  the  purpose  of  permanent 
or  indefinite  residence  constitutes  domicil,  apply  it  to  the  different 
cases  or  circumstances  under  which  a  domiciled  Englishman  may 
take  up  a  foreign  residence  for  the  sake  of  his  health. 

These  cases  are  three : — 

First  case. — D  goes  to  France  for  relief  from  sickness,  with  the 
fixed  intention  of  residing  there  for  six  months  and  no  longer. 

This  case  presents  no  difiiculty  whatever.  D  does  not  acquire  a 
French  domicil  any  more  than  he  does  if  he  goes  to  France  for  six 
months  on  business  or  for  pleasure.  The  reason  why  he  does  not 
acquire  a  domicil  is  that  he  has  not  the  animus  manendi,  but  the 
quite  different  intention  of  staying  for  a  determinate  time  or 
definite  purpose. 

Second  case. — D,  finding  that  his  health  suffers  from  the  English 
climate,  goes  to  France  and  settles  there,  that  is,  he  intends  to 
reside  there  permanently  or  indefinitely.  D  in  this  case  acquires 
a  French  domicil.^ 

Here,  again,  there  is  no  deviation  from  general  principle.      D 


>  Boskim  v.  Matthews  (1856),  8  De  G.  M.  &  G.  13,  28,  29  ;  26  L.  J.  Ch.  689,  695, 
per  Turner,  L.  J. 

*  This  is  precisely  what  Soskins  v.  Matthews  (1856),  25  L.  J.  Oh.  689  ;  8  De  G. 
M.  &  G.  13,  decides,  and  decides  correctly.  "  If  I  were  satisfied  that  [2*]  intended 
''  to  make  England  his  permanent  home,  I  do  not  think  it  would  make  any  difference 
''  that  he  had  arrived  at  the  determination  to  make  it  so  by  reason  of  the  state  of 
' '  his  health,  as  to  which  he  was  yery  solicitous  ;  it  would  be  enough  that  for  obviou  s 
"  reasons  he  had  determined  to  make  England  his  permanent  home."  Winans  v, 
Attorney-General,  [1904]  A.  C.  287,  288,  289,  judgment  of  Halsbury,  C. 
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acquires  a  French  domicil  because  he  resides  in  France  with  the 
animus  manendi. 

Third  case. — D  goes  to  France  in  a  dying  state,  in  order  to 
alleviate  his  sufferings,  without  any  expectation  of  returning  to 
England. 

This  is  the  case  which  has  suggested  the  doctrine  that  a  change 
of  residence  for  the  sake  of  health  does  not  involve  a  change  of 
domicil.  The  doctrine  itself,  as  applied  to  this  case,  conforms  to 
common  sense.  It  would  be  absurd  to  say  that  D,  who  goes  to 
Pau  to  spend  there  in  peace  the  few  remaining  months  of  his  life, 
acquires  a  French  domicil.  But  the  doctrine  in  question,  as 
applied  to  this  case,  is  in  conformity  not  only  with  common  sense, 
but  with  the  general  theory  of  the  law  of  domicil.  D  does  not 
acquire  a  domicil  in  France,  because  he  does  not  go  to  France  with 
the  intention  of  permanent  or  indefinite  residence,  in  the  sense  in 
which  these  words  are  applied  to  a  person  settling  in  another 
country,  but  goes  there  for  the  definite  and  determinate  purpose  of 
passing  in  France  the  few  remaining  months  of  his  life.  The 
third  case,  now  under  consideration,  is  in  its  essential  features  like 
the  first,  and  not  like  the  second,-  of  the  cases  already  examined. 
If  D  knew  for  certain  that  he  would  die  precisely  at  the  end  of  six 
months  from  the  day  when  he  left  England,  it  would  be  apparent 
that  the  first  case  and  the  third  case  were  identical.  That  the 
definite  period  for  which  he  intends  to  reside  is  limited,  not  by  a 
fixed  day,  or  by  the  conclusion  of  a  definite  piece  of  business,  but  by 
the  expected  termination  of  his  life,  can  make  no  difference  in  the 
character  of  the  residence.  In  neither  the  first  nor  the  third  case 
is  the  residence  combined  with  the  proper  animus  manendi. 

In  no  one  of  the  three  cases  we  have  examined  is  there  any 
necessity,  in  order  to  arrive  at  a  right  conclusion,  for  reference  to 
the  motive,  as  contrasted  with,  what  is  quite  a  different  thing,  the 
purpose  or  intention  of  residence. 

We  may  now  see  that  the  contradictory  dicta  as  to  the  effect  of 
a  residence  for  the  sake  of  health  do  not  of  necessity  imply  any 
fundamental  difference  of  opinion  among  the  high  authorities  by 
whom  these  dicta  were  delivered.  All  these  authorities  might 
probably  have  arrived  at  the  same  conclusion,  if  they  had  had  the 
same  circumstances  before  their  minds. 

The  Court  which  gave  judgment  in  Hoskins  v.  Matthews  ^  had  to 
deal  with  the  second  of  our  supposed  cases,  and  ariived  at  what, 

1  26  L.  J.  Ch.  689 ;  8  De  G.  M.  &  G.  1.3. 
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both  according  to  common  sense  and  according  to  theory,  is  a 
perfectly  sound  conclusion. 

The  dicta  on  the  other  hand,  of  the  authorities  who  lay  down 
that  a  residence  adopted  for  the  sake  of  health  does  not  involve  a 
change  of  domicil,  are  obviously  delivered  by  persons  who  had 
before  their  minds  the  third,  not  the  second,  of  our  supposed  cases. 
These  dicta,  again,  embody  what,  in  reference  to  such  a  case,  is,  as 
we  have  shown,  a  perfectly  sound  conclusion.  Their  only  defect  is 
that  they  are  expressed  in  terms  which  are  too  wide,  and  which 
therefore  cover  circumstances  probably  not  within  the  contemplation 
of  the  authorities  by  whom  they  were  delivered ;  and  further,  that, 
while  embodying  a  sound  conclusion,  they  introduce  an  unnecessary 
and  misguiding  reference  to  the  motives  which  may  lead  to  the 
adoption  of  a  foreign  domicil. 

(6)  Officials  generally. — Official  residence  in  a  country  is  not  in 
itself  evidence  of  an  intention  to  settle  there,  becaiise  all  that  can 
(in  general)  be  inferred  from  such  residence  is  that  the  ofBeial 
resides  during  the  time  and  for  the  ptirpose  of  his  office.  This  is 
clearly  so  when  the  office  is  held  for  a  limited  period.  There  is  no 
reason  to  infer  from  the  fact  of  a  domiciled  Englishman  becoming 
Lord- Lieutenant  of  Ireland,  or  Grovernor- General  of  India,^  that  he 
means  to  give  up  his  English  home  or  domicil.  The  presumption 
is  strongly  (if  not  conclusively)  in  favour  of  his  intending  to  retain 
his  English  domicil. 

Occasionally,  however,  official  residence  may  be  junwd  facie 
proof  of  a  change  of  domicil.  This  is  so  when  the  office  itself, 
from  its  tenure  and  nature,  requires  the  official  to  make  a  home  in 
the  country  where  he  resides.  Thus,  it  has  been  suggested  that  if  a 
domiciled  Scotchman  takes  an  English  living,  he  may,  on  coming 
into  residence,  be  assumed  to  have  the  intention  of  residing 
permanently  in  England,  hence  to  acquire  an  English  domicil.^ 
Such  a  case  is  exceptional.  As  a  rule,  official  residence  is  not  a 
fact  from  which  a  change  of  domicil  can  be  inferred,  but  much 
depends  on  the  nature  of  the  office. 

(7)  An  Ambassador.^  —  An  ambassador  who  represents  his 
sovereign  at  a  foreign  court  in  general  retains  his  existing 
domicil,  which  is,  in  most  cases,  the  country  the  sovereign  whereof 
he  represents. 

The  reason  of  this  is  obvious.     The  residence  of  an  English 

1  See  Attorney-General  v.  Fottmger  (1861),  6  H.  &  N.  733 ;  30  L.  J.  Ex.  284. 

2  See  judgment  of  Lord  Jeffrey  in  Arnott  v.  Groom  (1846),  9  D.  142,  149—152. 

3  PhilUmore,  ss.  171—178  ;  Story,  s.  48. 
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ambassador  in  France  does  not  raise  the  slightest  presumption  of 
his  intention  to  make  his  home  in  France,  and  it  is  possible, 
though  not  certain,  that  the  duties  of  an  ambassador  may  be  held 
absolutely  incompatible  with  his  acquiring  a  domioil  in  the  country 
where  he  resides  whilst  he  remains  an  ambassador. 

An  ambassador,  however,  if  he  is  before  his  appointment 
already  domiciled  in  the  country  where  he  resides  as  ambassador, 
retains  his  domioil  in  spite  of  his  office,  and  this,  though  the 
domicil  in  the  place  of  his  residence  is  an  acquired  domioil,  and 
the  country  which  he  represents  is  his  domicil  of  origin.  B,  an 
Italian,  acquires  a  domicil  in  England.  He  afterwards  is  appointed 
the  representative  of  Italy  at  the  English  court.  D  retains  his 
English  domicil.^  Though,  in  short,  an  ambassador  or  attache  does 
not  in  general  acquire  a  domicil  in  the  country  where  he  resides, 
this  is  simply  the  result  of  his  residence  being  in  general  uncon- 
nected with  any  intention  to  reside  permanently.  In  a  case  where 
it  was  held  that  an  attacM  to  the  Portuguese  Embassy  retained 
the  English  domicil,  which  he  had  acquired  before  his  appointment, 
the  Court  say,  "  We  are  not  saying  that  if  a  man  should  have 
"  continued  an  attache  for  forty  or  fifty  years,  that  he  would 
"  thereby,  simpliciter,  acquire  an  English  domicil,  and  that  his 
"  property  would  be  subject  to  legacy  duty.  We  affirm  nothing 
"  of  the  sort.  What  we  do  affirm  is,  that  he,  having  acquired  an 
"  English  domicil,  does  not  lose  it  ipso  facto,  without  more,  by 
"  taking  this  office  of  an  attache."^ 

(8)  A  Consul. — A  consul  does  not  and  cannot  be  presumed 
to  acquire  a  domicil  by  merely  living  in  a  country  as  consul.  On 
the  other  hand,  he  does  not,  by  becoming  consul,  lose  any  domicil 
he  already  possesses.  The  length  of  his  residence  as  consul  is 
immaterial.' 

B,  an  Englishman,  resides  at  Leghorn  for  twenty  years  as 
English  consul.     B  does  not  acquire  an  Italian  domicil. 

(9)  A  Person  in  military  or  naval  service. — A  soldier  does  not 
acquire  a  domicil  in  the  place  where  he  is  stationed,  but  is 
domiciled  in  the  territory  of  the  sovereign  whom  he  serves. 

The  first  part  of  this  principle  results  from  the  nature  of  modern 
military  service.     A  soldier  does  not,  and  in  fact  cannot,  acquire  a 

'  Heath  T.  Samson  (1851),  14  Beav.  441. 

2  Attorney-General  \.  Kent  (1862J,  31  Ij.  J.  Ex.  391,  397,  per  Bramwell,  B. 

3  Udny  V.  Vdny  (1869),  L.  R.  1  So.  App.  441  ;  Sharpe  v.  Crispin  (1869),  L.  R. 
1  P.  &  D.  611 ;  The  Indian  Chief  (1801),  3  C.  Rob.  12,  22  ;  Nihoyet  v.  Niboyet  (1878), 
4  P.  D.  (C.  A.)  1. 
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domicil  in  the  place  where  he  is  stationed.'  For  D,  an  English 
soldier  serving  in  Canada,  cannot,  during  his  service,  however 
long,  "  settle  "  in  Canada. 

The  second  part  of  this  principle  is  not  supported  hy  many- 
cases,  but  is,  it  is  conceived,  so  far  well  established  that  we  may 
presume,  unless  there  is  evidence  to  the  contrary,  that  a  soldier  or 
sailor  (in  the  naval  service)  is  domiciled  in  the  country  of  the 
sovereign  whom  he  serves,  i.e.,  that  he  means  to  have  his  home 
within  the  territory  of  that  sovereign,  or  at  least  not  within  the 
territory  of  any  other  power. 

Hence  the  following  results  : — 

(i)  A.  soldier  or  milor  in  the  service  of  his  oicii  sovereign  retains 
the  domicil  which  he  had  on  entering  the  service,  wherever  he  may  be 
stationed?' 

D,  an  Irish  officer,  though  stationed  in  England,  retains  his 
Irish  domicil  of  origin. 

D,  whose  domicil  of  origin  is  English,  acquires  a  domicil  of 
choice  in  the  Isle  of  Man.  He  enters  the  army  and  is  stationed 
in  Canada.     He  retains  his  Manx  domicil  of  choice.' 

(ii)  A  person  who  enters  the  military  or  naval  service  of  a  foreign 
sovereign  [probably)  acquires  a  domicil  in  the  country  of  such 
sovereign. 

B,  a  domiciled  Englishman,  enters  the  Russian  army,  and  dies 
while  serving  in  it.  He,  perhaps,  may  be  presumed  to  have 
acquired  a  Russian  domicil.*  A  soldier  or  sailor  who  serves  a 
foreign  sovereign  certainly  does  not  acquire  a  domicil  at  the 
particular  place  where  he  is  stationed. 

A  question  has  further  been  raised,  and  not  settled,  whether  a 
soldier  who  retains  his  rank  in  the  service  of  one  sovereign  can, 

1  See  judgment  of  Watson,  B.,  Ee  Steer  (1858),  28  L.  J.  Ex.  22,  25. 

^  This  statement  is  approTed  by  Lindley,  L.  J.,  Ex  parte  Cunningham  (1884), 
13  Q.  B.  D.  (C.  A.)  418,  at  p.  425.  The  statement  applies  no  less  to  a  domicil  of 
choice  [In  re  Macreight  (1886),  30  Ch.  D.  165)  than  to  a  domicil  of  origin.  See 
Telvertonv.  Telverton  {1H69),  1  Sw.  &  Tr.  574;  29  L.J.  P.  &  M.  34.  Compare 
Attorney-General  v.  JVopisr  (1861),  6  Ex.  217;  20  L.  J.  Ex.  173;  Brown  y .  Smith 
(1862),  15  Beav.  444 ;  21  L.  3.  Ch.  356,  with  Craigie  v.  Lewin  (1843),  3  Curt.  435. 
See  Firebrace-7.  Firebrme  [1818),  4  P.  D.  63,  65,  66;  Ex  parte  Same  (1886),  16 
Q.  B.  D.  (C.  A.)  522,  and  Westlake  (4th  ed.),  pp.  342—343,  ss.  273,  274. 

3  In  re  Macreight  (1885),  30  Ch.  D.  165. 

*  See  this  statement  made  arguendo  in  Sdmerville  v,  Somerville  (1801),  5  Vesey, 
749a,  757,  and  apparently  admitted  by  the  Court.  Compare,  also,  cases  such  as 
Craigie  v.  Lewin  (1843),  3  Curt.  435,  as  to  service  under  the  East  India  Company, 
and  Westlake,  pp.  337 — 340.  There  may  be  a  difficulty  in  applying  this  doctrine 
in  the  case  of  states  made  up  of  several  countries. 
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even  by  residence  comtined  with  the  animus  manendi,  acquire  a 
domicil  in  a  country  subject  to  another. 

The  Privy  Council  thus  express  themselves  on  this  point : — 

"  We  do  not  think  it  necessary  for  the  decision  of  this  case,  that 
"  we  should  lay  down  as  an  absolute  rule  that  no  person  being  the 
"  colonel  of  a  regiment  in  the  service  of  the  East  India  Company, 
"  and  a  general  in  the  service  of  Her  Majesty,  can  legally  acquire 
"  a  domicil  in  a  foreign  country.  It  is  not  necessary,  for  the 
"  decision  of  this  case,  to  go  so  far  ;  but  we  do  say  that  there  is  a 
"  strong  presumption  of  law  against  a  person  so  circumstanced 
"  abandoning  an  English  domicil  and  becoming  the  domiciled 
"  subject  of  a  foreign  power."  ^ 

The  matter  becomes,  in  short,  a  question  of  evidence.  There  is 
the  strongest  presumption  that  D,  who  is  in  the  service  of  the 
English  Crown,  does  not,  even  though  he  resides  in  France,  mean  to 
reside  there  permanently,  but  this  presumption  probably  might  be 
rebutted  by  sufficiently  strong  evidence.^ 

(10)  A  Person  in  the  Indian  service. — The  rules  established  with 
reference  to  the  domicil  of  persons  in  the  service  of  the  East  India 
Company  were  peculiar,^  and  are  now  admitted  to  have  been 
anomalous. 

(i)  A  person  in  the  military  or  covenanted  service  of  the 
Company  acquired  a  domicil  in  India.* 

(ii)  The  domicil  thus  acquired  was  technically  termed  and  con- 
sidered an  "Anglo-Indian  domicil."* 

'  Hodgson  V.  De  Beauchcsne  (1858),  12  Moore,  P.  0.  285,  319.  Conf.  Bremer  v. 
Freeman  (1857),  10  Moore,  P.  0.  306. 

^  Attorney -General  v.  Potiinger  (1861),  30  L.  J.  Ex.  284,  which,  however,  is  not 
decisive. 

3  See  Phillimore,  ss.  154—162  ;  Bruce  t.  Bruce  (1790),  2  B.  &  P.  229,  n.  ; 
Mimroe  v.  Douglas  (1820),  5  Madd.  379  :  Oraigie  v.  Zewin  (1843),  3  Curt.  435  ; 
Attorney-General  v.  Napier  (1851),  6  Ex.  217  ;  20  L.  J.  Ex.  173  ;  Forbes  v.  Forbes 
(1854),  23  L.  J.  Ch.  724  ;  Kay,  341  ;  Hepburn  v.  SUrving  (1861),  9  W.  R.  764  ; 
Hodgsonv.  Be  Beaiushesne  (1858),  12  Moore,  P.  C.  285;  Attorney-General  y.  Fottinger 
(1861),  30  L.  J.  Ex  284  ;  6  H.  &  N.  733  ;  Cockrell  v.  Oo'ckrell  (1856),  25  L.  J.  Ch. 
730  ;  Attorney-Generalv.  Fitzgerald  (1856),  25  L.  J.  Ch.  743  ;  3  Drew.  610  ;  Allardice 
T.  Onslow  (1864),  33  L.  J.  Ch.  434  ;  Jopp  v.  Wood  (1865),  34  L.  J.  Ch.  212 ;  4  De  G. 
J.  &  S.  616.  The  transfer  of  the  government  of  India  to  the  Crown  by  the  Act 
for  the  better  G-overnment  of  India  (21  &  22  Vict.  u.  106),  and  the  Indian  Succes- 
sion Act,  1865  (Act  No.  X.),  have  deprived  these  oases  of  most  of  their  practical 
importance.  Compare  the  Indian  Succession  Act,  1865,  ss.  10,  11,  and  the  Scotch 
case,  Wauchope  v.  Wauchope,  June  23,  1877,  4  Rettie,  945. 

*  See  cases  cited  in  foregoing  note. 

5  As  to  expression  "Anglo-Indian  domicil,"  see  judgment  of  Oranworth,  0., 
Moorhouse  v.  Lord  (1863),  32  L.  J.  Ch.   (H.  L.)  295,  298.     Compare  In  re  TootaVs 


DOMICIL.  157 

Such  a  domioil  was,  for  testamentary  purposes  (to  which  the 
eases  mostly  refer),  equivalent  to  an  English  domioil.^ 

(iii)  The  Anglo-Indian  domioil  was  in  general  retained  after  a 
person's  return  to  Europe  as  long  as  he  continued  in  the  service  of 
the  Company  and  liable  to  be  recalled  to  India,  but  such 
continuance  was  not  absolutely  incompatible  with  the  acquisition  or 
resumption  of  another  domicil,  e.g.,  in  England.^ 

(iv)  The  rules  as  to  an  Anglo-Indian  domicil  did  not  apply 
either  to  persons  residing  in  India  for  the  sake  of  business,^  or  to 
persons  in  the  service  of  the  Crown,  and  stationed  in  India.* 

These  rules  worked  as  follows :  D,  a  domiciled  Scotchman, 
went  to  India  as  a  military  olficer  or  a  surgeon  in  the  service  of  the 
Company.  Whilst  in  India,  or  during  a  return  on  furlough  to 
Scotland,  he  made  his  will,  and  died,  say,  in  the  year  1850.  The 
win  was  made  in  accordance  with  the  forms  required  by  Scotch  law, 
but  not  in  accordance  with  the  forms  required  by  English  law. 
The  wlLL  was  invalid.  D,  in  virtue  of  his  Anglo-Indian  domicil, 
was  in  effect  considered  a  person  domiciled  in  England,  and  the 
validity  of  his  will  was  determined  on  the  principles  applicable  to 
the  will  of  a  domiciled  Englishman. 

The  rules  as  to  Anglo-Indian  domicil  were  in  two  respects 
anomalous. 

First.  A  soldier  stationed  in  India  in  the  service  of  the  Company 
acquired  a  domioO.  in  the  country  where  he  was  stationed.^ 

Secondly.  A  person  was  held  domiciled  in  a  country  where  he 
certainly  did  not,  in  ninety-nine  cases  out  of  a  hundred,  intend  to 
make  his  permanent  home,  and,  therefore,  where  he  would  not  in 
any  other  case  have  been  held  to  be  domiciled.^ 

The  explanation  of  the  anomaly  is  not  far  to  seek.  "  At  the 
"  time  when  those  eases  [on  Anglo-Indian  domicil]  were  decided, 
"  the  government  of  the  East  India  Company  was,  in  a  high 
"  degree,  if  not  wholly,  a  separate  and  independent  government, 
"  foreign  to  the  government  of  this  country  ;  and  it  may  well  have 
"  been  thought  that  persons  who  had  covenanted  obligations  with 

Trusts  (1883),  23  Ch.  D.  532  (which  shows  that  there  cannot  be  an  Anglo-Chinese 
domicil),  and  Abd-ul-Messih  v.  Farra  (1888),  13  App.  Cas.  431. 

1  Bruce  v.  Bruce  (1790),  2  B.  &  P.  229  ;  Munroe  v.  Douglas  (1820),  5  Madd.  379. 

'  Attorney-General  Y.  Fottinger  (1861),  30  L.  J.  Ex.  284. 

3  Jopp  Y.  Wood  (1865),  4  De  a.  J.  &  S.  616  ;  34  L.  J.  Ch.  212. 

*  Attorney- General  v.  Ifapier  (1851),  6  Ex.  217  ;  20  L.  J.  Ex.  173. 

*  See  p.  164,  ante. 

^  Conf.  language  of  Eindersley,  V.-C,  Allardicey.  Onslow  (1864),  33  L.  J.  Ch. 
434,  436. 
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"  such  government  for  service  abroad,  could  not  reasonably  be 
"  considered  to  have  intended  to  retain  their  domicil  here.  They 
"  in  fact  became  as  much  estranged  from  this  country,  as  if  they  had 
*'  become  the  servants  of  a  foreign  government."  ' 

A  servant  of  the  Company  gained  an  Anglo-Indian  domicil,  not 
because  he  was  stationed  in  India,  but  because  he  entered  into  the 
service  of  what  may  be  termed  an  Anglo-Indian  power.  This 
explains  the  fact  that  neither  merchants  nor  persons  in  the  military 
service  of  the  Crown  were  held  to  have  acquired  an  Anglo-Indian 
domicil.^ 

(11)  An  Ecclesiastic. — A  clergyman  possessed  of  a  cure  must  (it 
is  said)  be  held  domiciled  at  the  place  of  his  cure.' 

The  most  that  can  be  laid  down  is  that  there  is  a  strong 
presumption  in  favour  of  his  intention  to  reside  there  permanently. 
There  is  no  reason  to  suppose  that  if  the  intention  did  not  in  fact 
exist  the  presumption  might  not  be  rebutted. 

(12)  A  Servant. — A  servant  (it  is  sometimes  laid  down)  has  the 
■domicil  of  his  master. 

There  is  not,  however,  any  authority  in  English  law,  or  anything 
in  the  circumstances  of  modem  life,  establishing  a  definite  rule,  or 
•even  a  presumption,  as  to  the  domicil  of  'a  servant.  Whether  he 
has,  or  has  not,  a  "  permanent  home  "  in  the  same  country  as  his 
master  must,  as  in  other  cases,  depend  upon  the  combination  of 
fact  and  intention.  The  nature  of  the  service  may,  under  some 
circumstances,  tell  in  favour,  and  in  others  against  a  presumption, 
that  the  servant  adopts  his  employer's  domicil.* 

(13)  A  Student. — There  is  certainly  in  English  law  nothing  to 
justify  any  peculiar  rule  or  presumption  as  to  the  domicil  of  a 
student. 

As  to  the  domicil  of  the  foregoing  classes  of  persons,  the 
ioUowing  points  may  be  noticed  : — 

First.  Several  of  the  cases  enumerated,  such,  e.g.,  as  that  of  an 
■ecclesiastic,  a  servant,  or  a  student,  present,  in  fact,  no  peculiarity 
whatever.  The  legal  home  of  these  persons  is  clearly  fixed  in 
accordance  with  the  ordinary  principles  of  the  law  of  domicil. 

1  Jopp  V.  Wood  (1865),  34  L.  J.  Ch.  212,  219,  per  Turner,  L.J. 

^  Westlake  maintains  a  different  doctrine  as  to  the  theory  on  which  rest  the  rules 
as  to  an  Anglo-Indian  domicil.  See  especially,  Westlake  (4th  ed.),  pp.  338,  339, 
s.  265. 

3  Phillimore,  8.  184. 

*  Contrast,  for  example,  the  position  of  a  Scotchman  settled  as  a  gardener  in 
England,  with  that  of  a  Frenchman,  employed  as  courier  by  an  English  family, 
-travelling  abroad  on  the  Coutinent.    See  Phillimore,  ss.  140-148. 
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Secondly.  The  other  oases  have  most  of  them  these  features  in 
common,  that  each  of  the  persons,  suoh  as  a  prisoner,  or  an 
amhassador,  has  a  residence  in  one  place,  and  a  domicil  in  another ; 
and  that  the  residence  exists  under  circumstances  which  preclude 
any  presumption  in  favour  of  the  existence  of  a  domicil  at  the  place 
of  residence ;  but  this  will  be  found  to  result  not  from  any  special 
rule  of  law  fixing  the  domicil  of  the  persons  in  question,  but  from 
the  fact  that  the  circumstances  of  their  respective  positions,  either, 
as  in  the  case  of  a  prisoner,  make  the  existence  of  the  animus 
manendi  impossible,  or,  as  in  the  ease  of  an  exile,  render  its 
existence  improbable.  It  is,  of  course,  true  that  a  person  who  is 
residing  in  a  country,  where  for  any  reason  he  cannot  or  does  not 
acquire  a  domicil,  is,  in  accordance  with  the  general  rules  of  the  law 
of  domicil,  unable  to  change  the  domicil  which  he  possessed  on 
coming  to  the  country  where  he  resides  ; '  but  his  domicil  is  in  no 
special  sense  determined  by  law,  and  cannot,  therefore,  be  termed 
with  any  strictness  of  language  a  necessary  domicil. 

Thirdly.  It  is  often  said  that  the  reason  why,  in  some  of  the 
cases  under  consideration,  and  in  others  which  might  be  mentioned, 
residence  does  not  produce  domicil  is  that  the  residence  is 
"  involuntary,"  or  "  under  compulsion." 

What  is  intended  by  these  expressions  is  no  doubt  true,  viz., 
that  where  residence  cannot  be,  or  is  not,  a  consequence  or  a 
result  of  a  purpose  or  intention  to  reside  indefinitely  {animus 
manendi),  there  cannot  be  a  change  of  domicil ;  but  the  terms 
"  involuntary,"  or  "  under  compulsion,"  are  so  ambiguous,  and  so 
closely  connected  with  logical  and  metaphysical  problems,  that 
they  may  lead,  and  have  in  fact  led  to  confusion.  Hence  it  has 
been  laid  down  that  "  there  must  be  a  residence  freely  chosen, 
"  and  not  prescribed  or  dictated  by  any  external  necessity,  such 
"  as  the  duties  of  office,  the  demands  of  creditors,  or  the  relief 
"  from  illness,"^  whence  it  might  be  inferred  that  the  efEect  of 
residence  in  producing  a  change  of  domicil  depends  not  upon  the 
presence  or  absence  of  the  animus  manendi,  but  upon  the  motive 
for  the  residence.  This  doctrine,  which  has  already  perplexed  the 
discussion  of  the  efEect  of  residence  abroad  for  the  sake  of  health, 
must,  unless  rejected,  lead  to  still  further  perplexity.  It  at  once, 
for  example,  suggests  the  inquiry  whether  an  Englishman,  who 
resides  abroad  for  the   sake  of   economy,  and   therefore   in  one 

1  See  Rules  5  to  8,  pp.  103—119,  ante. 

(1869),  L.  K.  1  So.  App.  441,  458,  per  Lord  Westbury. 


160 


PEELIMINAEY  MATTERS. 


sense  against  his  will,  acquires  a  foreign  domioil.  This  question, 
and  the  like  inquiries,  which  can  never  be  answered  by  a  reference 
to  motive,  are  disposed  of  by  adhering  to  the  sound  principle  that 
residence  and  the  animus  manendi  are  the  sole  constituents  of 
domicH.  If  these  exist,  the  motive  for  the  residence  becomes  im- 
material. The  only  way  in  which  consideration  of  a  person's 
motive  for  dwelling  in  one  place  rather  than  in  another  can  be 
important  is  from  its  effect  as  evidence  for  the  existence  or  non- 
existence of  the  animus  manendi.  In  all  the  cases  mentioned,  of 
residence  induced,  e.g.,  by  desire  to  escape  from  illness,  or  by  the 
necessity  for  performing  official  duties,  it  is  only  as  evidence  of 
intention  that  motive  is  of  importance.  If  this  once  be  perceived, 
it  will  be  found  best,  as  already  suggested,  to  avoid  as  far  as 
possible  all  reference  to  the  question  whether  residence  be  voluntary 
or  involuntary,  except  in  so  far  as  a  man's  willingness  or  un- 
willingness to  reside  in  a  country  may  be  proof  of  his  intending 
or  not  intending  to  make  it  his  permanent  dwelling  place. 

Fourthly.  "When  the  term  "involuntary,"  or  "  under  compulsion," 
is  got  rid  of,  and  the  true  relation  between  motive  and  residence  is 
perceived,  we  see  how  it  happens  that  official  residence  is  referred 
to,  sometimes  as  a  reason  against,  and  sometimes  as  a  reason  for, 
assuming  the  acquisition  of  domicil. 

We  have  here  to  deal  with  a  question  of  evidence.  If  the 
"  official  residence "  is  residence  for  a  limited  time,  or  for  a 
special  pui'pose,  as  in  the  case  of  a  Governor-General  of 
India,  the  nature  of  the  office  does  away  with  the  presumption 
in  favour  of  the  existence  of  the  animus  manendi.  If,  on  the  con- 
trary, the  office  is  one,  such  as  is  in  modern  times  an  ecclesiastical 
cure,  which  makes  it  a  duty  for  the  person  holding  the  office  to 
fix  his  home  permanently  in  a  particular  place,  then  the  nature  of 
the  office  adds  to  the  strength  of  the  presumption  that  he  intends 
to  make  his  home  in  the  place  where,  for  the  discharge  of  his 
official  functions,  he  resides. 


(B)  DOMIOIL   OF   LEGAL   PEE80NS   OE   COEPOEATIONS. 

Rule  19. — The  domicil  of  a  corporation  is  the  place 
considered  by  law  to  be  the  centre  of  its  affairs,  which 
(1)  in   the    case   of   a   trading   corporation,    is   its 
principal  place   of   business,  i.e.,   the   place 
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where   the   administrative   business    of    the 
corporation  is  carried  on/ 
(2)  in    the   case  of   any  other  corporation,  is  the 
place  where  its  functions  are  discharged.^ 

Comment. 

The  conception  of  a  home  or  domicil,  depending  as  it  does  on 
the  combination  of  residence  and  intention  to  reside,^  is,  in  its 
primary  sense,  applicable  only  to  human  beings  ;  but  by  a  fiction 
of  law,  an  artificial  domicil  may  be  attributed  to  legal  beings, 
or  corporations. 

The  following  observations  as  to  such  an  artificial  domicil  are 
worth  notice : — 

First.  The  domicil  of  a  corporation  is  entirely  distinct  from 
the  domicil  of  the  persons  who  compose  the  corporation.  Thus 
the  London  and  North  -  Western  Railway  Company  has  its 
domicil  in  England.*  Its  shareholders  reside  in  England,  France, 
Italy,  &o.,  and  have  their  domieils  in  difEerent  countries. 

Secondly.  As  regards  the  domicil  of  a  corporation,  the  distinction 
between  residence  and  domicil  does  not  in  general  exist.^ 

Thirdly.  The  domicil  of  a  corporation  must  be  fixed  at  a  definite 
place  within  a  given  country.  The  Cesena  Sulphur  Company  is 
domiciled  in  England,  because  its  domicil  is  fixed  at  a  particular 
place  in  London. 

Fourthly.  There  is  this  essential  difference  between  the  domicil 
of  a  natural  person  and  the  domicil  of  a  corporation.  The  domicil 
of  a  human  being  is  a  fact  which,  on  certain  points,  subjects  him 
to  the  law  of  a  particular  country.  The  domicil  of  a  corporation 
is  a  fiction  suggested  by  the  fact  that  a  corporation  is,  on  certain 
points,  e.g.,  the  jui'isdiction  of  the  Courts,  subject  to  the  law  of  a 

'  2  Lindley,  Company  Law  (6th  ed.),  App.  1,  pp.  1221 — 1223  ;  Savigny,  s.  354  ; 
Weetlake  (4th  ed.),  pp.  358 — 366.  See  Jones  v.  Scottish  Accident  Insurance  Co.  (1886), 
17  Q.  B.  D.  421 ;  Watkins  v.  Scottish  Imperial  Insurance  Co.  (1889),  23  Q.  B.  D. 
285. 

^  Compare  Savigny,  s.  354. 

'  See  pp.  83—87,  ante. 

*  See  Calcutta  Jute  Co.  v.  Nicholson  (1876),  1  Ex.  D.  428,  446.  Conf.  Attorney- 
General  T.  Alexander  (1874),  L.  R.  10  Ex.  20. 

*  But  a  foreign  corporation  which  has  the  centre  of  its  affairs  in  a  foreign  country, 
e.g.,  Prance,  may  reside  or  be  present  in  England  so  as  to  be  liable  to  be  served  with 
a  writ  under  Ord.  XI.  c.  8,  if  it  does  business  in  England  through  an  agent.  Com- 
pagnie  Oinerale  Transatlantique  y .  Law,  [1899]  A.  C.  431  ;  Dimlop  Pneumatic  Tyre 
Co.  V.  Aetien-GeselUchaft,  ^c,  [1902]  1  K.  B.  (0.  A.)  342. 

D.  M 
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particular  country.  A  man,  that  is  to  say,  is  in  some  respects 
subject  to  the  law  of  England  because  he  has  in  fact  an  English 
domicil ;  a  corporation  is  by  a  fiction  supposed  to  have  an  English 
residence  or  domicil  because  it  is  in  certain  respects  subject  to  the 
law  of  England.  Hence  a  corporation  may  very  well  be  considered 
domiciled,  or  resident,  in  a  country  for  one  purpose  and  not  for 
another,  and  hence  too  the  great  uncertainty  as  to  the  facts  which 
determine  the  domicil,  or  residence,  of  a  corporation.  In  each  case 
the  particular  question  is  not,  at  bottom,  whether  a  corporation  has 
in  reality  a  permanent  residence  in  a  particular  country,  but 
whether,  for  certain  purposes  {e.g.,  submission  to  the  jurisdiction 
of  the  Courts  or  liability  to  taxation),  a  corporation  is  to  be 
considered  as  resident  in  England,  or  in  some  other  country.' 

Tradintj  Corporations. 

The  residence  and  domicil  of  an  incorporated  trading  company 
are  determined  by  the  situation  of  its  principal  place  of  business. 

By  the  principal  place  of  business  is  meant  the  place  where  the 
administrative  business  of  the  company  is  conducted.  This  may 
not  be  the  place  where  its  manufacturing  or  other  business 
operations  are  carried  on.^ 

Thus  if  a  company  incorporated  under  the  Companies  Acts, 
1862  to  1890,  for  the  carrying  on  of  manufactures  in  India,  has  a 
registered  office  in  England,  and  its  affairs  are  conducted  in 
England,  the  company  is  domiciled  in  England,  not  in  India,  and 
a  company  whose  registered  office  is  in  Scotland  is  domiciled  in 
Scotland,'  but  the  registration  of  the  company  is  not  for  all 
purposes  of  itself  decisive.  The  question  in  each  case  is,  where  is 
it  that  the  real  business  of  the  company  is  carried  on  ?    According 


'  Contrast,  for  example,  the  decisions  as  to  the  residence  of  a  corporation  under 
the  Income  Tax  Act,  1853,  s.  2,  sched.  D  ;  Cessna  Sulphur  Co.  v.  Nicholson  (1876), 
1  Ex.  D.  428  ;  Imperial  Continental  Gas  Association  v.  Nicholson  (1877),  37  L.  T. 
717;  London  Bank  of  Mexico,  fc.  v.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378,  with 
decisions  as  to  the  domicil  or  ordinary  residence  of  a  corporation  under  Rules  of 
Court  1883,  Ord.  XT.  r.  1,  sub-s.  (e) ;  Jonesv.  Scottish  Accident  Insurance  Co.  (1886), 
17  Q.  B.  D.  421  ;  Watkins  v.  Scottish  Imperial  Insurance  Co.  (1889),  23  Q.  B.  T). 
286. 

■'  2  Lindley,  Company  Law  (6th  ed.),  App.  1,  pp.  1221—1223.  Conf.  Taylor  v. 
Crou-land  Gas  Co.  (1855),  11  Ex.  1 ;  23  L.  J.  Ex.  254  ;  Adams  v.  G.  W.  Bail.  Co. 
(1861),  6  H.  &  N.  404  ;  Corbeft  \.  General  Steam  Navigation  Co.  (1859),  4  H.  &  N. 
482. 

3  Jones  V.  Scottish  Accident  Insurance  Co.  (1886),  17  Q.  B.  D.  421 ;  Watkins  v. 
Scottish  Imperial  Insurance  Co.  (1889),  23  Q.  B   D.  285. 
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to  the  answer  to  that  question,  the  company's  domicil  must,  in  the 
main,  be  determined.^ 

Other  Corporations. 

In  most  cases,  except  those  of  trading  companies,  the  domicil 
of  a  corporation  is  fixed  by  its  obvious  connection  with  some 
special  district.  This  applies  to  incorporated  towns,  colleges,  or 
hospitals,  obviously  formed  for  the  discharge  of  functions  in  a 
particular  place.  The  same  remark  is  applicable  to  such  corpora- 
tions sole  as  bishops,  rectors,  &c.  The  domicil  of  a  bishop,  as 
such,  must  (it  is  conceived)  be  found  in  his  see,  and  that  of  a 
rector,  in  his  parish. 

In  the  case  of  corporations  sole,  there  may  be  a  distinction 
between  the  private  domicil  of  the  person,  e.g.,  the  bishop,  at  any 
given  moment  constituting  the  corporation,  and  his  corporate 
domicil.  Thus,  though  it  is  in  modern  times  unlikely  that  an 
English  bishop  should  live  abroad  quite  away  from  his  see,  with 
the  intention  of  permanently  residing  in  a  foreign  country,  it 
might  be  held,  should  such  a  case  occur,  that  the  bishop  had 
acquired  in  his  private  capacity  a  foreign  domicil.  In  his  corporate 
capacity,  he  would  be  in  any  case  held  to  be  domiciled  in  his 
diocese. 

Question. — Can  a  corporation  have  two  domicils  ?  It  may  be 
maintained  that  a  corporation  can  have  two  domicils.  In  support 
of  this  view  are  cited  cases  in  which  it  has  apparently  been  decided 
that  a  corporation  can,  for  the  purpose  of  being  sued,  have  a 
domicil  in  each  of  two  countries.^ 

Such  cases  are  not  decisive,  for  liability  to  be  sued  does  not,  in 
the  case  of  a  corporation,  any  more  than  of  an  individual,  depend 
directly  upon  domicil.  They  may  each  be  sued  in  the  courts  of 
this  country,  if  amenable  to  the  process  of  our  courts.  On  the 
whole,  the  better  opinion  seems  to  be  that  a  corporation  has, 
following  the  analogy  of  an  individual,  one  principal  domicil,  at 
the  place  where  the  centre  of  its  affairs  is  to  be  found,  and  that  the 
other  places  in  which  it  may  have  subordinate  offices  correspond, 
as  far  as  the  analogy  can  be  carried  out  at  all,  to  the  residence  of 
an  individual. 


'  See   C'esena  Co.  v.  Nwholson   (1876),    1  Ex.   D.   428,  437,  460,  453  ;  Attomey- 
Oeneral  v.  Alexander  (1874),  L.  E.  10  Ex.  20,  32. 
2  Carron  Co.  v.  Maclaren  (1855),  5  H.  L.  C.  416,  450. 
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CHAPTEE  III. 
BEITISH  NATIONALITY.! 

Rule  20. 

(1)  "  British  subject"  means  any  person  who  owes 

permanent^  allegiance  to  the  Crown. 

(2)  "  Natural-born  British  subject"  means  a  British 

subject^  who  has  become  a  British  subject  at 
the  moment  of  his  birth. 

(3)  "  Naturalized    British     subject "    means    any 

British    subject   who   is  not  a   natural-born 
British  subject.* 


'  See  the  Naturalization  Act,  1870  (33  &  34  Viot.  o.  14) ;  the  Naturalization  Act, 
1872  (36  &  36  Vict.  c.  39) ;  the  Naturalization  Act,  1895  (58  &  S9  Vict.  c.  43). 
Conf.  26  Edw.  III.  stat.  2 ;  7  Anne,  u.  5,  b.  3 ;  the  British  Naturalization  Act, 
1730  (4  Geo.  II.  c.  21),  s.  1  ;  the  British  Naturalization  Act,  1772  (13  Geo.  III. 
u.  21) ;  7  &  8  Viot.  0.  66  ;  Westlake,  chap.  xv. ;  Foote,  chap.  i. ;  2  Steph.  Comm. 
(14th  ed.),  433  -  439.  See  App.,  Note  9,  "Acquisition,  Loss,  and  Resumption  of 
British  nationality." 

^  "Permanent"  allegiance  is  used  to  distinguish  the  allegiance  of  a  British 
subject  from  the  allegiance  of  an  alien  who,  because  he  is  within  the  British 
dominions,  owes  "  temporary"  allegiance  to  the  Crown. 

3  Compare  Doe  d.  Thomas  v.  Acklam  (1824),  2  St.  Tr.  N.  S.  105 ;  Sheiden  v. 
Patrick  (1854),  1  Macq.  535,  612,  640. 

^  The  term  "naturalized  British  subject,"  as  thus  defined,  includes  a  denizen 
who  is  a  person  made  a  British  subject  by  letters  of  denization  granted  by  the 
Crown.  "  The  difference  between  their  effect  and  that  of  naturalization  is  that  a 
■  •  denizen  becomes  a  British  subject  from  the  date  of  the  letters  but  not  as  from 
"  that  of  his  birth,  while  a  naturalized  person  is  placed  in  the  United  Kingdom  in 
"  a  position  [nearly]  equivalent  to  that  of  a  natural-bom  subject  [at  any  rate 
"  when  naturalized  under  the  Naturalization  Act,  1870]  as  has  been  seen  in  the 
"  last  section.  This  difference  was  important  so  long  as  aliens  could  not  take  or 
"  hold  land,  for  a  denizen,  the  defect  of  heritable  blood  not  being  cured  in  him, 
"  could  not  inherit  land,  nor  could  his  issue  bom  before  his  denization  inherit  it 
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(4)  "  Alien"  means  any  person  who  is  not  a  British 

subject. 

(5)  "Statutory    alien"   means    any    person    who, 

having  been  a  natural-born  British  subject, 
has  become  an  alien  in  accordance  with  any 
of  the  following  Rules.^ 

The  term  includes  a  widow  who,  having 
been  a  natural-born  British  subject,  has,  in 
accordance  with  Rules  31  and  32,  become  an 
alien  by  or  in  consequence  of  her  marriage 
with  an  alien.^ 

(6)  "Disability"    means   the   status   of    being   an 

infant,  lunatic,  idiot,  or  married  woman.^ 

(7)  "  Declaration  of  alienage"  means  a  declaration 

of  a  person's  desire  to  be  an  alien,  made 
in  the  manner  and  form  provided  by  the 
Naturalization  Act,  1870.* 

Rule  21. — Every  natural  person  is  either  a  British 
subject  or  an  alien. ^ 

"  from  him.  The  only  practical  difEerenoe  now  remaining  appears  to  be  that  no 
"  person  bom  out  of  the  British  dominions,  though  '  made  a  denizen,  except  such 
"  '  as  are  bom  of  English  parents,  shall  be  capable  to  be  of  the  privy  council,  or  a 
' '  '  member  of  either  house  of  parliament,  or  to  eujoy  any  office  or  place  of  trust 
"  '  either  civil  or  military,  or  to  have  any  grant  of  lands,  tenements,  or  heredita- 
' '  '  ments  from  the  Crown  to  himself,  or  to  any  other  or  others  in  trust  for  him : ' 
"  St.  12  &  13  Will.  III.  c.  2,  B.  3."  Westlake  (4th  ed.),  p.  352.  Compare,  how- 
ever, Cockbum,  Nationality,  p.  28. 

'  See  Rules  26 — 29,  31,  35,  post,  and  compare  Naturalization  Act,  1870,  ss.  8, 
3,  4,  and  10. 

^  Ibid.  8.  10,  sub-ss.  (1)  and  (2).  The  term  "statutory  alien"  applies  only  to 
a  person  who  has  originally  been  a  natural-bom  British  subject.  The  term,  fur- 
ther, does  not,  it  would  appear  (if  the  Naturalization  Act,  1870,  be  construed 
strictly),  include  a  divorced  woman  who,  having  been  a  natural-born  British 
subject,  has  become  an  alien  by  or  in  consequence  of  a  marriage  with  an  alien, 
which  has  been  dissolved  by  divorce.  See  Rule  33,  post,  and  compare  the  Natu- 
ralization Act,  1870,  s.  10,  sub-s.  (2) ;  Von  Roemer's  Resumption,  &o.  Act,  1894. 

3  Ibid.,  B.  17. 

*  Ibid.,  88.  3,  11. 

*  Whether  a  person  is  in  fact  a  British  subject  may  be,  e.gi.,  on  a  question  of 
extradition,  decided  by  a  jury  on  the  facts  of  the  case  in  accordance  with  the  law 
determining  the  acquisition  of  British  nationality.  Guerin  v.  The  Sank  of  France 
(1888),  5  Times  L.  R.  160. 
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Comment. 


This  follows  from  the  definition  given  of  the  terms  "  British 
subject "  and  "  alien." i 

More  than  one  state  may  claim  the  allegiance  of  the  same 
individual,  and  a  man  whom  English  Courts  treat  as  a  British 
subject  may,  by  French  Courts,  be  treated  as  a  French  citizen. 

An  alien,  further,  who  has,  under  the  Naturalization  Act,  1870, 
acquired  a  certificate  of  naturalization  "  shall  not,  when  within  the 
"  limits  of  the  foreign  state  of  which  he  was  a  subject  previously  to 
"  obtaining,  his  certificate  of  naturalization,  be  deemed  to  be  a 
"  British  subject  unless  he  has  ceased  to  be  a  subject  of  that  state  in 
"  pursuance  of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that 
"  effect."^  Hence  a  person  naturalized  under  the  Naturalization 
Act,  1870,  may  under  some  circumstances  be  held,  even  by  English 
Courts,  to  be  an  alien. 


(A)  ACQUISITION   OF   BEITISH   NATIONALITY  AT   BIETH 
(NATUEAL-BOEN   BEITISH   SUBJECTS). 

Rule  22.^ — Subject  to  the  exceptions  hereinafter 
mentioned,  any  person  who  (whatever  the  nationality  of 
his  parents)  is  born  within  the  British  dominions,  is  a 
natural-born  British  subject. 

Comment. 

This  Rule  contains  the  leading  principle  of  English  law  on  the 
subject  of  British  nationality. 

"  Allegiance  is  the  tie,  or  ligamen,  which  binds  the  subject  to  the 
"  King,  in  return  for  that  protection  which  the  King  affords  the 
"  subject."  *    But  every  person  born  within  the  British  dominions 

'  See  pp.  164,  165,  ante. 

''  Naturalizatiou  Act,  1870,  s.  7.     See  Eule  25,  post. 

'  ' '  All  persons  born  within  the  limits  of  the  British  Empire  fall  within  [the] 
"  description  [of  natural-born  British  subjects]  ;  and  this  rule  extends  even  to  those 
"  born  of  aliens  residing  in  the  dominions  of  the  Crown,  provided  their  parents 
"  were  not  at  the  time  in  enmity  with  our  monarch."  2  Steph.  Comm.  (14th  ed.), 
pp.  437,  438.  See  Cockburn,  Nationality,  p.  7,  and  Calvin's  Case  (1608),  7  Rep.  18  a. 
Compare  Ee  Stepney  Election  JPetition,  Isaacson  v.  Durant  (1886),  17  Q.  B.  D.  64, 
which  is  quite  consistent  with  Rule  22. 

•  1  Blaokstone,  366.  "  Therefore  it  is  truly  said  that  proteoiio  trahit  aubjeetionem, 
"  et  nubjectio  protectionem."     Calvin's  Case   (1608),   7  Rep.   b  a.     This  principle  is 
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does,  with  very  rare  exceptions,  enjoy  at  birth  the  protection  of  the 
Crown.  Hence,  subject  to  such  exceptions,  every  child  born  within 
the  British  dominions  is  born  "  within  the  ligeance,"  as  the 
expression  goes,  of  the  Crown,  and  is  at  and  from  the  moment  of 
his  birth  a  British  subject ;  he  is,  in  other  words,  a  natural-born 
British  subject. 

Nationality  under  this  Eule  is  independent  of  descent.  The 
child  of  aliens,  if  born  within  any  country  subject  to  the  Crown,  is 
a  natural-born  British  subject.  At  common  law  he  could  not 
change  his  nationality.  As  things  now  stand,  however,  his  position 
is  marked  by  this  peculiarity :  he  can,^  in  general,  after  he  has 
come  of  age,  renounce  British  nationality.^ 

Illustrations. 

1.  S,^  the  child  of  French  citizens,  is  born  in  London,  when  his 
parents  are  there  on  a  visit.     S  is  a  natural-born  British  subject. 

2.  S,  the  child  of  French  citizens,  is  born  at  Calcutta.  5  is  a 
natural-born  British  subject. 

3.  S,  the  child  of  French  citizens,  is  born  on  board  a  British 
ship  when  the  ship  is  on  the  high  seas.  S  is  a  natural-born  British 
subject. 

4.  In  1812  S,  the  child  of  a  French  prisoner  of  war,  is  born  in 
England.     <S  is  a  natural-born  British  subject. 

Excpptmn  1. — Any  person  who  (his  father  being  an  alien 
enemy)  is  born  in  a  part  of  the  British  dominions 
which  at  the  time  of  such  person's  birth  is  in  hostile 
occupation,  is  an  alien.* 

followed  in  the  United  States.  See  Vnited  States  v.  Wong  Kim  Ark  (1897),  169  U.  S. 
Rep.  649,  652,  judgment  of  Court.  A  child  born  in  the  United  States  of  parents  of 
Chinese  descent  and  Chinese  subjects  is,  under  the  Fourteenth  Amendment,  a  citizen 
of  the  United  States  from  the  time  of  his  birth.  Ibid.  It  is  well  to  notice  that  alle- 
giance, though  it  practically  depends  upon  the  place  of  a  person's  birth,  theoretically 
depends  on  a  person's  being  bom  under  the  control  and  within  the  protection  of  a 
particular  sovereign,  and  therefore  only  indirectly  on  the  place  of  a  person's  birth. 
This  consideration  explains  most  of  the  exceptions  to  the  rule  that  »  person  bom 
within  British  territory  is  a  British  subject.  See  as  to  resident  alien,  Be  Jager  r. 
Att.-Gen.  of  Natal,  [1907]  A.  0.  326. 

'  See  Naturalization  Act,  1870,  d.  4. 

''■  See  Rule  28,  post,  and  App.  Note  9,  "  Acquisition,  Loss,  and  Resumption  of 
British  Nationality." 

'  "iS"  (Subject)  throughout  this  chapter  stands  for  the  person  whose  nationality 
is  in  question. 

*  "British  nationality  results  from  birth  in  the  British  dominions,  except  in  the 
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Comment. 

"  If  enemies  should  come  into  any  of  the  King's  dominions,  and 
"surprise  any  castle  or  foi-t,  and  possess  the  same  hy  hostility,  and 
"  have  issue  there,  that  issue  is  no  subject  to  the  King,  though  he 
"  be  born  within  his  dominions,  for  that  he  was  not  born  under  the 
"  King's  ligeance  or  obedience."  ^ 

Illustration. 

A  French  army,  during  a  war  with  England,  occupy  Jersey.  S, 
the  child  of  a  French  soldier,  is  bom  in  Jersey  during  the  hostile 
occupation.     S  is  an  alien. 

Exception  2. — Any  person  whose  father  (being  an  alien) 
is  at  the  time  of  such  person's  birth  an  ambassador 
or  other  diplomatic  agent  accredited  to  the  Crown 
by  the  sovereign  of  a  foreign  state  is  (though  born 
within  the  British  dominions)  an  alien.^ 

Illustrations. 

1.  /S  is  born  in  London.  He  is  the  child  of  a  Frenchman 
accredited  to  the  Crown  as  ambassador  of  the  French  Eepubhc. 
S  is  an  alien. 

2.  S  is  born  in  London.  S  is  the  child  of  a  Russian 
ambassador  accredited  by  the  Czar  to  the  French  Republic,  but 
staying  in  England  at  the  time  of  S'b  birth.  S  {semble)  is  a 
natural-born  British  subject. 

Rule  23.^ — Subject  to  the  exception  hereinafter 
mentioned,  any  person 

(1)  whose    father    is     born     within     the     British 
dominions,  or 

"  nase  of  a  child  bornto  au  enemy  father  at  a  place  in  a  hostile  occupation."  West- 
lake  (4th  ed.),  pp.  348,  349  ;   Calvin's  Case  (1608),  7  Rep.  18  a. 

1  Calvin's  Case  (1608),  7  Rep.  18  a,  18  b. 

^  See  Cockbum,  Nationality,  p.  7. 

3  This  Rule  gives  the  effect  of  7  Anne,  c.  6,  o.  3  ;  4  Geo.  II.  c.  21,  s.  1 ;  13 
Geo.  III.  c.  21.  See  Westlake  (4th  ed.),  pp.  349— 3S1,  ss.  282,  283 ;  2  Steph. 
Comm.  (14th  ed.),  pp.  438,  439  ;  De  Gear  v.  Stone  (1882),  22  Ch.  D.  243  ;  In  re 
Willoughby  (1886),  30  Ch.  D.  (0.  A.)  324. 
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(2)  whose  paternal  grandfather  is  born  within  the 
British  dominions, 
is   (though  not   born    within    the    British  dominions)  a 
natural-born  British  subject. 

Provided  that  no  person  is  under  this  Rule  a  natural- 
born  British  subject  whose  father  is  not  at  the  time  of 
such  person's  birth  a  natural-born  British  subject.^ 

Comment  and  Illustrations. 

The  principle  of  the  common  law  is  that  a  person  born  beyond 
the  limits  of  the  British  dominions  does  not  at  his  birth  owe 
allegiance  to  the  Crown,  and  cannot,  therefore,  be  a  natural-born 
British  subject.  If  such  a  person  acquires  British  nationality  at 
all,  he  must  acquire  it  at  some  later  period  of  his  life.  This 
principle,  however,  was  before  1870  so  far  relaxed  by  legislation 
that  "  persons  born  abroad  whose  fathers  (or  grandfathers  by  the 
"  father's  side)  were  natural-bom  subjects  are  deemed  to  be 
"  natural-born  subjects  themselves,  to  all  intents  and  purposes."^ 

1.  -4  is  bom  in  England.  8,  his  son,  is  bom  at  Naples. 
S  is  a  natural-bom  British  subject. 

2.  A  is  born  in  England.  B,  his  son,  is  born  at  Naples. 
j8,  the  son  of  B  and  grandson  of  A  (jS's  paternal  grandfather), 
is  also  bom  at  Naples.     S  is  a  natural-born  British  subject. 

The  proviso  is  necessitated  by  the  fact  that  a  natural-born 
British  subject  may  now  legally  become  an  alien.'     In  this  case 

1  Compare  Doe  d.  Thomas  \.  Achlam  (1824),  2  St.  Tr.  N.  S.  105  ;  and  the 
Naturalization  Act,  1870,  s.  10,  sub-s.  (3)  (Rule  35,  p.  185,  post),  with  Mtch  v. 
Weber  (1847),  6  Hare,  51.  The  last  case  seems  inconsistent  with  the  proviso,  but 
in  1847  a  British  subject,  though  he  could  get  himself  naturalized  in  a  foreign 
country  by  the  laws  thereof,  could  not  thereby,  in  the  eye  of  English  law,  throw 
off  his  allegiance  to  the  Crown  and  cease  to  be  a  British  subject.  A  man  therefore 
«ould,  except  under  treaty,  never  in  strictness  cease  to  be  a  natural-born  British 
subject.  Now,  however,  a  British  subject,  whether  a  natural-born  or  a  naturalized 
British  subject,  can,  by  taking  the  proper  steps,  become  an  alien.  When  a  person 
who  is  a  natural-bom  British  subject  thus  becomes  an  alien  and  ceases  to  be  a 
British  subject  at  all,  he  ceases  to  belong  to  the  class  of  natural-bom  British 
subjects. 

'^  i  Steph.  Comm.  (14th  ed.),  pp.  438,  439. 

This  sums  up  the  effect  of  7  Anne,  o.  5,  s.  3  ;  4  Geo.  II.  c.  21,  s.  1 ;  18  Geo.  III. 
■c.  21,  as  interpreted  by  Be  Geer  v.  Stone  (1882),  22  Ch.  D.  243  ;  In  re  Wilhughby 
<18B5),  30  Ch.  D.  (C.  A.)  324. 

a  See  Rules  26—29,  pp.  176—178  ;  31—33,  pp.  180,  181  ;  and  35,  p.  185,  post. 
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he  ceases  to  be  a  British  subject,  and,  therefore,  is  no  longer  a 
natural-born  British  subject  for  the  purpose  of  transmitting 
British  nationality. 

"  We  think  the  sense  of  these  words  [i.e.,  '  natural-born  British 
"  '  subject,'  in  the  statute  4  Geo.  II.  c.  21]  is  very  plain. 
"  Natural-born  subjects  are  mentioned  as  distinguished  from 
"  subjects  by  donation  or  iny  other  mode.  A  child  born  out  of 
"  the  allegiance  of  the  Crown  of  England  is  not  entitled  to  be 
"  deemed  a  natural-bom  subject,  unless  the  father  be,  at  the 
"  time  of  the  birth  of  the  child,  not  a  subject  only,  but  a  subject 
"  by  birth.  The  two  characters  of  subject  and  subject  by  birth 
"  must  unite  in  the  father."' 

In  order,  in  short,  that  a  child  born  abroad  may,  under  Rule  23^ 
be  a  natural-born  British  subject,  his  father  must  at  the  moment 
of  the  child's  birth  combine  two  characteristics :  viz.,  first,  the 
characteristic  of  having  been  a  British  subject  at  the  time  of 
his  own  (the  father's)  birth,  and,  secondly,  of  still  retaining  the 
character  of  a  natural-born  British  subject  at  the  moment  of  the 
child's  birth.  If  either  of  these  characteristics  is  wantinjr,  the 
child  is  not  a  natural-born  British  subject. 

1.  A  is  born  in  England.^  A  expatriates  himself,  and  be- 
comes an  alien.'  S,  the  son  of  A,  is  born  in  Italy,  after  A  has- 
become  an  alien.  S  is  not  a  natural-born  British  subject.* 
■  2.  ^  is  born  in  England.  A  becomes  an  alien.'  After  A 
has  become  an  alien,  B,  the  son  of  A  and  father  of  S,  is  bom  in 
Italy.  S,  the  son  of  JB  fand  grandson  of  A),  is  born  in  Italy. 
S  is  not  a  natural-bom  British  subject. 

3.  A  is  bom  in  England.  He  becomes  a  statutory  alien,^  and 
afterwards  is,  in  accordance  with  Rule  30,  re-admitted  to  British 
nationality.  After  A  has  resumed  his  British  nationality,  S,  his. 
son,  is  born  in  Italy.     Semble,  8  is  a  natural-born  British  subject." 

4.  A  is  born  in  England.  He  becomes  an  alien.  After  A  has 
become  an   alien,  B,  his  son,  is  born  in  Italy.      B  becomes  a^ 

'  Doe  d.  Thomas  v.  Aeklam  (1824),  2  St.  Tr.  N.  S.  105,  120,  per  curiam. 

2  See  Bale  22,  p.  166,  ante. 

3  See  Rules  26     29,  pp.  176—178,  post. 

'  Compare,  especially,  Doe  d.  Thomas  v.  Aeklam  (1824),  2  St.  Tr.  N.  S.  105. 

5  See  Rules  26—29,  post. 

"  See  Rules  26—29,  post,  and  Naturalization  Act,  1870,  ss.  6,  4,  8. 

'  Whether  8  is  or  is  not  a  natural-bom  British  subject  depends  upon  the  proper 
interpretation  of  the  Naturalization  Act,  1870,  s.  8,  which  is  reproduced  in  Rule  30, 
p.  178,  post. 
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Daturalized  British  subject  by  obtaining  a  certificate  of  naturalization 
in  accordance  with  Rule  25.^  After  B  has  become  a  naturalized 
British  subject,  8,  the  son  of  "  B,  is  born  in  Italy.  8  is  not  a 
natural-born  British  subject.^ 

Exception? — Any  person  born  out  of  the  British  dominions, 
whose  father,  though  a  natural-born  British  subject, 
is,  at  the  time  of  such  person's  birth,  in  the  actual 
service  of  any  foreign  prince  or  state  in  enmity  with 
the  Crown,  is  not  a  natural-born  British  subject. 

Illustration. 

A  is  an  Englishman  born  in  England.  During  a  war  between 
England  and  Russia,  A  enters  into  or  remains  in  the  service  of 
the  Czar.  8,  the  son  of  A,  is  born  at  St.  Petersburg  whilst  A  is 
in  the  Russian  service.     S  is  not  a  natural-born  British  subject. 

Rule  24.^ — Any  person  whose  father  (being  a  British 
subject)  is,  at  the  time  of  such  person's  birth,  an  ambas- 
sador or  other  public  minister  in  the  service  of  the 
Crown,  is  (though  born  out  of  the  British  dominions)  a 
natural-born  British  subject. 

Comment. 

The  principle  that  the  child  of  a  British  ambassador  is,  though 
not  bom  within  the  British  dominions,  a  natural-born  British 
subject,  holds  good  (it  is  submitted)  only  where  the  ambassador  is 
a  British  subject.     The   sole   practical  importance,  therefore,  of 

'  I.e.,  in  accordance  with  Naturalization  Act,  1870,  s.  7. 

^  See  comment  on  Kule  34,  p.  182,  post.  At  the  time  of  jS's  birth  B,  his  father, 
is  a  British  subject,  but  he  is  not  a  natural- bom  British  subject. 

3  This  Exception  gives  the  effect  of  4  Geo.  II.  c.  21,  s.  2.  The  same  statute 
contains  two  other  exceptions  under  which  children  whose  fathers  are  attainted 
of  high  treason  by  judgment  of  outlawry  or  otherwise  in  the  United  Kingdom, 
or  whose  fathers  have  rendered  themselves  liable  to  the  penalties  of  high  treason 
or  felony  by  returning  to  the  United  Kingdom  without  the  licence  of  the  Crown, 
are,  if  bom  out  of  the  British  dominions,  not  natural-bom  British  subjects.  But 
these  exceptions  are  (it  is  conceived)  of  practical  importance  (if  at  all)  only  as 
regards  the  past.  The  first  of  them  certainly,  and  the  second  of  them  probably, 
can  hardly  arise  since  the  passing  of  the  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23), 
and  20'  &  21  Vict.  o.  3. 

*  Westlake,  s.  281,  p.  349.     Conf.  Calvin's  Case  (1608),  7  Rep.  18  a. 
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Rule  24  is  that  under  it  a  child  horn  abroad  may  occasionally  be 
a  natural-born  British  subject,  where,  from  the  father  being  a 
naturalized  British  subject,  or  from  some  other  cause,  the  child  is 
not  a  natural-born  British  subject  under  Eule  23.^ 

Sub-Rule. — British  nationality  is  not  inherited  through 


women.^ 


Illustration. 


S  is  the  illegitimate  son  of  an  unmarried  Englishwoman.     He 
is  born  in  Paris.     He  is  not  a  British  subject. 


(B)  ACQUISITION,  LOSS,  AND  EESUMPTION  OF  BEITI8H 
NATIONALITY  AT  PEEIOD  OP  LIFE  LATEE  THAN 
BIETH. 

I.  Acquisition,  Loss,  &c.,  by  Person  not  being  under 
ANY  Disability. 

(i)  Acquisition. 

Rule  25.* — An  alien  [not  being  under  any  disability?] 
who  within  such  limited  time  before  making  the  applica- 
tion hereinafter  mentioned  as  may  be  allowed  by  one  of 
His  Majesty's  Principal  Secretaries  of  State  [hereinafter 
referred  to  as  the  Secretary  of  State],  either  by  general 
order  or  on  any  special  occasion,  has  resided  in  the  United 
Kingdom  for  a  term  of  not  less  than  five  years,  or  has 
been  in  the  service  of  the  Crown  for  a  term  of  not  less 
than  five  years,  and  intends,  when  naturalized,  either  to 
reside  in  the  United  Kingdom,  or  to  serve  under  the 
Crown,  may  apply  to  the  Secretary  of  State  for  a  certifi- 
cate of  naturalization. 

'  See  p.  168,  ante. 

2  See  Doe  \.  Jones  (1791),  4  T.  R.  300  ;  Cookbum,  Nationality,  p.  11. 

'  Naturalization  Aet,  1870,  s.  7.  The  last  two  paragraphs  of  sect.  7  are  omitted 
from  this  Rule.  They  enable  the  Secretary  of  State  to  grant  a  certificate  of 
naturalization  to  any  person  with  respect  to  whose  nationality  as  a  British  subject 
a  doubt  exists,  and  to  grant  a  certificate  of  naturalization  under  the  Naturalization 
Act,  1870,  to  an  alien  who  has  been  naturalized  previously  to  the  passing  of  that 
Act. 
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The  applicant  must  adduce  in  suppoi't  of  his  applica- 
tion such  evidence  of  his  residence  or  service,  and  inten- 
tion to  reside  or  serve,  as  such  Secretary  of  State  may- 
require.  The  Secretary  of  State,  if  satisfied  with  the 
evidence  adduced,  must  take  the  case  of  the  applicant 
into  consideration,  and  may,  vrith  or  without  assigning- 
any  reason,  give  or  withhold  a  certificate  as  he  thinks 
most  conducive  to  the  public  good ;  and  no  appeal  lies 
from  his  decision,  but  such  certificate  does  not  take  effect 
until  the  applicant  has  taken  the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalization  is 
granted  is  in  the  United  Kingdom  entitled  to  all  political 
and  other  rights,  powers,  and  privileges,  and  is  subject 
to  all  obligations,  to  which  a  natural-born  British  subject 
is  entitled,  or  subject  in  the  United  Kingdom,  with  this 
qualification,  that  he  is  not,  when  within  the  limits  of  the 
foreign  state  of  which  he  was  a  subject  previously  to 
obtaining  his  certificate  of  naturalization,  to  be  deemed 
to  be  a  British  subject  unless  he  has  ceased  to  be  a 
subject  of  that  state  in  pursuance  of  the  laws  thereof,  or 
in  pursuance  of  a  treaty  to  that  effect. 


Comment  and  Illustrations. 

This  Eule  follows  in  substance,  though  with  one  material 
addition,  the  terms  of  the  Naturalization  Act,  1870,  s.  7. 

The  material  addition  is  the  insertion  of  the  words  in  brackets, 
"  not  being  under  any  disability."  In  this  Eule  it  is,  in  short, 
assumed  that  the  Naturalization  Act,  1870,  s.  7,  does  not  apply  to 
a  married  woman,  an  infant,  a  lunatic,  or  an  idiot.^  The  sound- 
ness of  this  assumption  is  probable,  but  not  certain.  It  is  hardly, 
indeed,  to  be  supposed  that  a  certificate  of  naturalization  can  be 
granted  to  a  lunatic  or  idiot,  or,  in  the  face  of  the  Naturalization 
Act,  1870,  8.  10,  sub-s.  (1),^  to  a  married  woman.  The  only 
uncertain  point  is  whether,  under  the  Naturalization  Act,  s.  7  a 
valid  certificate  of  naturalization  may  not  be  applied  for,  by  an 

^  See  definition  of  "  disability,"  p.  165,  ante. 
'  This  is  reproduced  in  Rule  31,  p.  180,  post. 
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infant,  who  has  otherwise  complied  with  the  conditions  laid  down 
in  that  section  and  reproduced  in  this  Eule.^ 

The  matters  which  require  consideration  are  the  conditions  of 
application  for  a  certificate  of  naturalization  ;  the  authority  of  the 
Secretary  of  State  as  to  granting  a  certificate ;  the  effect  of  a  duly 
obtained  certificate  ;  and,  lastly,  the  effect  of  an  unduly  obtained 
certificate. 

Conditions. — The  right  of  an  alien  to  apply  for  a  certificate  of 
naturalization  is  subject  to  the  following  conditions  : — 

The  alien  must,  within  the  time^  allowed  by  the  Secretary  of 
State,  have  ior  five  years  either  resided  in  the  United  Kingdom,  or 
been  in  the  service  of  the  Crown. 

The  alien  must  also  intend  when  naturalized  either  to  reside  in 
the  United  Kingdom,  or  to  serve  under  the  Crown. 

1.  S  is  a  French  citizen  who  has  resided  in  London  for  .the  last 
six  years,  and  intends  when  naturalized  to  reside  in  some  part  of 
Oreat  Britain  or  Ireland,  or  else  to  serve  the  Crown,  e.g.,  as  a 
consul  in  a  foreign  country.  8  may  apply  for  a  certificate  of 
naturalization. 

2.  S  is  a  French  citizen.  He  has  been  in  the  service  of  the 
Crown  as  British  consul  at  Boulogne  for  the  last  six  years.  He 
intends  when  naturalized  to  continue  his  service  as  consul.  <S  may 
apply  for  a  certificate. 

3.  (S  is  a  French  citizen,  of  the  age  of  22.  He  has  resided  in 
London  since  he  was  16.  He  intends  when  naturalized  to  reside 
in  London.     S  may  apply  for  a  certificate. 

4.  <S  is  a  French  citizen  who  has  resided  in  Jersey  for  ten 
years,  and  in  London  for  the  last  two  years.  He  intends  when 
naturalized  to  reside  in  London  as  a  clerk  in  the  Foreign  Office. 
He  has  no  right^  to  apply  for  a  certificate. 

5.  /S  is  a  French  citizen  who  has  resided  for  the  last  ten  years 
in  London  ;  he  intends  to  settle  as  a  merchant  in  Jersey.  8  has 
no  right  to  apply  for  a  certificate.  But  8  (semble)  would  have 
a  right  to  apply  if  he  intended  to  reside,  after  obtaining  it,  for 


'  It  is  understood  that  no  objection  will  now  be  taken  by  the  Secretary  of  State 
to  the  grant  of  a  certificate  of  naturalization  on  the  ground  of  the  infancy  of  the 
applicant,  provided  the  infant's  object  in  applying  is  to  qualify  for  admission  to 
the  army  or  navy. 

'  This  time  is  generally  eight  years,  but  note  that  the  Secretary  of  State  may  on 
any  special  occasion  allow  any  other  period  of  time  during  which  the  required 
residence  or  service  may  have  taken  place. 

3  See  definition  of  "  United  Kingdom,"  p.  68,  ante. 
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a  certain  time  {e.g.,  a  year)  in  the  United  Kingdom,  and  then  to 
reside  as  a  merchant  in  Jersey. 

Authority  of  Secretary  of  State.  The  Secretary  of  State,  being 
satisfied  with  the  evidence  produced  by  the  applicant  of  his 
residence  or  service,  may  in  his  discretion  grant  or  withhold  a 
certificate.  The  discretion  of  the  Secretary  of  State  is  absolute ;  no 
appeal  lies  from  his  decision.^ 

j8  is  a  French  citizen.  He  has  been  in  the  service  of  the  Crown 
as  British  consul  at  Boulogne  for  the  last  six  years.  He  intends 
when  naturalized  to  continue  his  service  as  consul.  He  applies  for 
a  certificate  of  naturalization,  and  gives  evidence  satisfying  the 
Secretary  of  State  of  the  above  facts.  The  Secretary  of  State, 
without  assigning  any  reason,  withholds  a  certificate.  S  has  no 
appeal  from  the  Secretary's  decision. 

Duly  obtained  certificate.  The  certificate  of  naturalization,  when 
granted,  produces  no  effect  until  the  applicant  has  taken  the  oath 
of  allegiance.  When  the  applicant  has  taken  the  oath  of  allegiance 
he  becomes  in  the  United  Kingdom  entitled  to  all  the  rights  and 
subject  to  all  the  obligations  of  a  natural-bom  British  subject. 

As  to  these  rights,  &c.  three  points  are  to  be  noted  : — 

First.  They  are  rights  "  within  the  United  Kingdom."  S,  who 
has  obtained  a  grant,  need  not  necessarily  have  aU  the  rights,  &c. 
of  a  British  subject  in  parts  of  the  British  dominions  outside  the 
United  Kingdom. 

Secondly.  The  grant  of  British  nationality  is  subject  to  the 
quabfieation  that  S,  who  has  obtained  it,  is  not  to  be  considered 
a  British  subject  in  the  country,  e.g.,  France,  to  which  he 
previously  belonged,  unless  he  has  ceased  to  be  a  French  citizen  by 
the  laws  of  France. 

Thirdly.  S  is,  in  regard  to  the  right  of  transmitting  British 
nationality  to  his  children,  in  the  position  of  a  "  naturalized,"  not 
of  a  "  natural-horn"  British  subject.^ 

Unduly  obtained  certificate.  An  applicant  for  a  certificate  of 
naturalization  may  conceivably  satisfy  the  Secretary  of  State  that 
he  has  fulfilled  a  condition  necessary  for  its  attainment,  e.g.,  five 
years'  residcDce  in  the  United  Kingdom,  without  having  in  reality 
fulfilled  it.  Suppose  that  an  alien,  who  has  thus  irregularly 
obtained  a  certificate,  thereupon  takes  the  oath  of  allegiance ;  is 

'  But  there  is  nothing  in  the  Act  to  prevent  reiterated  appUcations  for  a. 
■certificate. 

^  Compare  Rules  22,  23,  pp.  166,  168,  ante,  and  Rule  34,  p.  182,  post,  with 
comment  thereon,  post. 
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such  a  person  a  naturalized  British  subject?  The  answer  must 
(apparently)  be  in  the  affirmative.  The  fraud  by  which  the 
certificate  has  been  obtained  does  not  affect  its  validity.  The 
Secretary's  decision  is  conclusive,  and  the  law  provides  no  means 
of  annulling  or  revoking  the  certificate.' 

(^V)  Renunciation. 

Rule  26.^ — Any  British  subject  who  has  at  any  time 

before,  or  may  at  any  time  after,  the  12th  day  of  May, 

1870,*  when  in  any  foreign  state  and  not  under  any 

disability,  voluntaril}'^  become  naturalized  in  such  state, 

is,  from  and  after  the  time  of  his  so  having  become 

naturalized  in  such  foreign  state,  to  be  deemed  to  have 

ceased  to  be  a  British  subject  and  to  be  regarded  as  an 

alien. 

Comment. 

Under  this  Rule,  any  British  subject,  whether  he  be  a  natural- 
born  British  subject  or  a  naturalized  British  subject,  can,  if  he  is 
under  no  disability,  and  if  he  is  in  a  foreign  state,  by  the  simple 
process  of  being  naturalized  in  such  state,  cease  to  be  a  British 
subject  and  become  an  alien.  The  Rule  applies  only  to  a  person 
who  is  in  a  foreign  state.  It  does  not  apply  to  a  person  in  the 
British  dominions. 

This  Rule — and  the  same  remark  applies  to  every  other  Rule 
allowing  the  renunciation  or  loss  of  British  nationality — embodies 
a  principle  unknown  to  the  common  law,  which  was  introduced 
into  English  law  by  the  Naturalization  Act,  1870. 

Illustrations. 

1.  (S  is  an  Englishman  born  in  England.  He  goes  to  New 
York,  and  is  naturalized  as  an  American  citizen.  S  ceases  to  be 
a  British  subject  and  becomes  an  alien. 

'  If,  indeed,  a  married  woman  should,  by  representing  herself  as  a  widow  or 
a  feme  sole,  obtain  a  certificate  of  naturalization,  the  certificate  would,  it  is  submitted, 
be  a  nullity,  for  to  hold  it  valid  would  be  a  direct  contravention  of  the  Naturalization 
Act,  1870,  s.  10,  sub-8.  1.     See  Rule  31,  p.  180,  post. 

'  Naturalization  Act,  1870,  a.  6,  1st  paragraph.  Two  provisoes  are  omitted 
which  have  reference  to  resumption  of  British  nationality  within  two  years  after 
the  passing  of  the  Naturalization  Act,  1870,  by  a  British  subject  who,  though  he  has 
voluntarily  become  naturalized  in  a,  foreign  state,  desires  to  remain  a  British 
subject.     Note  retrospective  effect  of  Rule  6,  and  see  sect.  15. 

'  I.e.,  date  of  passing  of  the  Naturalization  Act,  1870. 
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2.  jS  is  a  natural-born  British  subject  residing  in  England. 
He  is  made  a  French  citizen  undfer  a  law  passed  by  the  French 
National  Assembly.     He  does  not  cease  to  be  a  British  subject. 

Rule  27.' — Where  the  Crown  has  entered  into  a 
convention  with  any  foreign  state  to  the  effect  that 
the  subjects  or  citizens  of  that  state  who  have  been 
naturalized  as  British  subjects  may  divest  themselves 
of  their  status  as  such  subjects,  it  may  be  declared,  by 
Order  in  Council,  that  such  convention  has  been  entered 
into  by  the  Crown  ;  and,  from  and  after  the  date  of  such 
Order  in  Council,  any  person  [not  being  under  any 
disability  (?)  and]^  being  originally  a  subject  or  citizen 
of  the  state  referred  to  in  such  Order,  who  has  been 
naturalized  as  a  British  subject,  may,  within  such  limit 
of  time  as  may  be  provided  in  the  convention,  make  a 
declaration  of  alienage,  and  from  and  after  the  date 
of  his  so  making  such  declaration  such  person  is  to  be 
regarded  as  an  alien,  and  as  a  subject  of  the  state  to 
which  he  originally  belonged  as  aforesaid. 

Comment. 

This  Eiule  is  practically  unimportant.  The  only  conventions 
which  have  as  yet  been  made  under  it  are  the  conventions  of  the 
13th  May,  1»70,  and  of  the  23rd  February,  1871,  respectively, 
between  the  Crown  and  the  United  States  of  America. 

Rule  28.^ — Any  person  who  by  reason  of  his  having 
been  bom  within  the  British  dominions*  is  a  natural- 

^  See  Naturalization  Act,  1870,  s.  3,  Ist  paragraph,  which  is  followed  with  slight 
verbal  alterations. 

'  Nothing  is  said  in  the  Naturalization  Act,  1870,  s.  3,  as  to  the  person  who 
makes  a  declaration  of  alienage  not  being  under  any  disability.  But  the  section  is 
(it  is  submitted)  certainly  not  meant  to  apply  either  to  a  married  woman,  an  infant, 
a  lunatic,  or  an  idiot. '  The  words  added  in  brackets  are  intended  to  give  the  effect 
of  the  section. 

'  Naturalization  Act,  1870,  s.  4  (part). 

*  See  definition  of  "  British  dominions,"  p.  68,  ante.  The  actual  words  of  s.  4 
are  "  dominions  of  Her  Majesty." 

The  reference  in  ».  4  to  full  age  is  omitted,  this  being  covered  by  words  "  not 
under  any  disability." 

D.  N 
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born  subject,  but  who  also  nt  the  time  of  his  birth 
became  under  the  law  of  any  foreign  state  a  subject  of 
such  state,  and  is  still  such  subject,  may,  if  not  under 
any  disability,  make  a  declaration  of  alienage,  and  from 
and  after  the  making  of  such  declaration  of  alienage 
sucb  person  ceases  to  be  a  British  subject,  i.e.,  becomes 
an  alien. 

Illustration. 

8  is  the  son  of  Italian  parents.  He  is  born  in  London.  He  is 
thus  a  natural-born  British  subject.^  He  is  also,  under  the  law  of 
Italy,  an  Italian  subject.  When  he  comes  of  age,  8  makes  a 
declaration  of  alienage.  He  thereby  ceases  to  be  a  British  subject, 
i.e.,  becomes  an  alien. 

Rule  29.^ — Ploj  person  who  is  born  out  of  the  British 
dominions,  of  a  father  being  a  British  subject,  may,  if 
not  under  any  disability,  make  a  declaration  of  alienage, 
and  from  and  after  the  making  of  such  declaration  ceases 
to  be  a  British  subject,  i.e.,  becomes  an  alien. 

Illustration. 

8  is  born  at  Naples.  A,  his  father,  is  an  Englishman  born  in 
England.  8,  who  is  thus  a  natural-born  British  subject,^  on 
coming  of  age  makes  a  declaration  of  alienage.  He  thereby  ceases 
to  be  a  British  subject,  i.e.,  becomes  an  alien. 

(m)  Resumption. 

Rule  30.* — Any  statutory  alien  [not  being  under  any 
disability  ?]  may,  on  performing  the  same  conditions 
and  adducing  the  same  evidence  as  is  required  under 

'  See  Rule  22,  p.  166,  ante. 

^  Naturalization  Act,  1870,  u.  4  (part).  The  reference  to  full  age  is  omitted  as 
unnecessary. 

'  See  Rule  23,  p.  168,  ante. 

*  The  Naturalization  Act,  1870,  s.  8,  slightly  curtailed.  See  also  s.  10,  sub-s.  (2), 
and  compare  definition  of  "  statutory  alien,"  Rule  20,  p.  16t,  ante.  The  importance 
of  this  is  that  the  term  ' '  statutory  alien ' '  applies  only  to  a  person  who  has  been 
a,  "  natural-bom"  British  subject. 
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Rule  25  in  the  case  of  an  alien  applying  for  a  certificate 
of  naturalization,'  apply  to  the  Secretary  of  State  for  a 
certificate  (hereinafter  referred  to  as  a  certificate  of  re- 
admission  to  British  nationality)  i-e-admitting  him  to  the 
status  of  a  British  subject.  The  Secretary  of  State  has 
the  same  discretion  as  to  the  giving  or  withholding  of 
the  certificate  as  in  the  case  of  a  certificate  of  naturaliza- 
tion, and  an  oath  of  allegiance  is  in  like  manner  required 
previously  to  the  issuing  of  the  certificate. 

A  statutory  alien  to  whom  a  certificate  of  re-admission 
to  British  nationality  has  been  granted,  from  the  date  of 
the  certificate  of  re-adraission,  but  not  in  respect  of  any 
previous  transaction,  resumes  his  position  as  a  British 
subject;  with  this  qualification,  that,  within  the  limits 
of  the  foreign  state  of  which  he  became  a  subject,  he  is 
not  to  be  deemed  to  be  a  British  subject  unless  he  has 
ceased  to  be  a  subject  of  that  foreign  state  according  to 
the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that 
effect. 

The  jurisdiction  exercisable  under  this  Rule  by  the 
Secretary  of  State  in  the  United  Kingdom  in  respect  of 
the  grant  of  a  certificate  of  re-admission  to  British 
nationality,  in  the  case  of  any  statutory  alien  being  in 
any  British  possession,  may  be  exercised  by  the  governor 
of  such  possession ;  and  residence  in  such  possession  is, 
in  the  case  of  such  person,  to  be  deemed  equivalent  to 
residence  in  the  United  Kingdom. 

Comment. 

Under  this   Rule   any  natural-born   British   subject  who  has 
become  a  statutory  alien ^  can,  subject  to  the  limitations  laid  down 


'  The  expresBion  in  the  Naturalization  Act,  1870,  a.  8,  is  certificate  of  "  nation, 
ality."     But  what  is  clearly  meant  is  a  certificate  of  naturalization. 

^  See  definition  of  "statutory  alien,"  Rule  20,  p.  165,  ante,  and  note  that  it 
includes  a  widow  who,  having  been  a  natural-born  British  subject,  has  become  an 
alien  in  consequence  of  her  marriage  with  an  alien.  See  Rules  31,  32,  post.  She 
may,  therefore,  during  widowhood  obtain  a  certificate  of  re- admission  to  British 
nationality  under  Rule  30.      Conf.  the  Naturalization  Act,  1870,  h.  8,  and  s.  10  (2). 
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in  the  Rule,  "resume"  his  position,  not  only  as  a  "  British  subject," 
but  also  as  a  natural-born  British  subject.  If  this  were  not  so,  the 
Eule^  would  be  superfluous,  since  a  statutory  alien  might,  like 
any  other  alien,  become  a  naturalized  British  subject  under 
Eule  25.2 

There  is  no  special  rule  as  to  the  resumption  of  British  nationahty 
by  a  naturalized  alien  who  has  lost  or  renounced  British  nationality. 
He  stands  apparently  in  the  same  position  as  an  alien  who  has 
never  been  a  British  subject. 

In  this  Rule  the  term  "  British  possession "  means  in  any 
colony,  plantation,  island,  or  settlement  within  the  British 
dominions,  but  not  within  the  United  Kingdom ;  and  the  word 
"  governor  "  includes  any  person  exercising  the  chief  authority  in 
a  British  possession.' 

Illastrations. 

1.  >S  is  a  natural-born  British  subject.  He  becomes  a  French 
citizen,  and  thereby  ceases  to  be  a  British  subject.''  He  has  resided 
for  the  last  six  years  either  in  Jamaica  or  in  London.  He  may 
apply  for  a  certificate  of  re-admission  to  British  nationality. 

2.  8  is  an  Englishwoman  born  in  England.  She  marries  a 
French  citizen,  and  thereby  becomes  a  statutory  alien. ^  After  the 
death  of  her  husband  she  returns  to  England,  and  resides  there 
unmarried  for  five  years.  She  may  apply  for  a  certificate  of  re- 
admission  to  British  nationality. 

II.  Acquisition,  Loss,  &c.,  by  Person  being  under 
Disability. 

(«')  Married  Woman. 

Rule  31,^ — A  married  woman  is  to  be  deemed  to  be  a 
subject  of  the  state  of  which,  her  husband  is  for  the  time 
being  a  subject. 

'  I.e.,  the  Naturalization  Act,  1870,  s.  8. 

'  See  p.  172,  ante,  and  tlie  Naturalization  Act,  1870,  s.  7.  The  conclusion,  in 
short,  that  a  statutory  alien,  on  obtaining'  a  certificate  of  re-admission  to  British 
nationality,  "resumes  his  position"  as  a  «a/MraZ-ior»  British  subject  results  from 
a  comparison  of  sects.  7  and  8  of  the  Naturalization  Act,  1870. 

5  Conf .  Naturalization  Act,  1870,  es.  8,  17. 

*  See  Rule  26,  p.  176,  ante. 
0  See  Kule  31. 

*  Naturalization  Act,  1870,  s.  10  (1).  Contrast  for  the  common  law  rule  which 
subsisted  till  7  &  8  Vict.  u.  C6  (1844),  Cookburn,  Nationahty,  pp.  11,  12. 
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Comment. 

This  Rule  embodies  a  complete  change  in  the  law  of  England. 
By  the  common  law  marriage  does  not  afEect  a  woman's  nationality. 
Now,  in  virtue  of  the  Naturalization  Act,  1870,  s.  10,  her 
nationality  varies  under  English  law  with  that  of  her  husband. 

Illustrations. 

1.  <S  is  a  Erenohwoman  born  in  France.  She  marries  a  British 
subject.     She  becomes  a  British  subject. 

2.  S  is  an  Englishwoman  born  in  England.  She  marries  a 
French  citizen  domiciled  in  London.  She  thereupon  is  deemed 
to  be  a  French  citizen,  and  becomes  a  statutory  alien.i 

Rule  32.^ — A  widow  continues  to  be  the  subject  of  the 
state  of  which  her  late  husband  was  at  his  death  a 
subject,  until  she  changes  her  nationality. 

Comment  and  Illustration. 

This  Rule  is  not,  in  so  many  words,  laid  down  in  the  Naturaliza- 
tion Act,  1870 ;  it  may,  however,  be  reasonably  deduced  from  the 
Naturalization  Act,  1870,  s.  10,  sub-ss.  (1)  and  (2). 

(S  is  a  natural-born  British  subject.  She  marries  a  French 
citizen  living  and  domiciled  in  England.  She  never  leaves 
England  till  his  death.  On  the  death  of  her  husband  she  remains 
a  French  citizen. 

Rule  33.^ — A  divorced  woman  continues  to  be  the 
subject  of  the  state  of  which  her  husband  was  a  subject 
immediately  before  or  at  the  moment  of  divorce,  until 
she  changes  her  nationality  (?). 

'  Under  French  law,  a  foreign  woman  who  marries  a  Frenchman  follows  the 
status  of  her  husband.  <S.,  therefore,  in  fact  becomes  on  her  marriage  a  French 
citizen.  Semble,  however,  she  would  under  the  Naturalization  Act,  1870,  be 
"  deemed  to  be  "  a  French  citizen  in  England  even  if  she  were  not  so  in  fact  under 
French  law. 

2  Compare  Naturalization  Act,  1870,  s.  10,  sub-ss.  (1)  and  (2).  See  Bloxam  v. 
Favre  (1883),  8  P.  D.  101 ;  (1884),  9  P.  D.  (0.  A.)  130. 

»  Compare  Rules  31,  32,  ante. 
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Comment. 


This  Rule  is  conjectural.  It  does  not  rest  on  any  direct  statutory 
authority ;  it  is  merely  an  inference  from  the  Naturalization  Act, 
1870,  s.  10,  sub-ss.  (1)  and  (2). 

Illustrations. 

1.  iS  is  an  Englishwoman  born  in  England.  She  marries  a 
French  citizen  domiciled  in  London.  They  are  divorced  by  the 
High  Court.     8  (semMle)  remains  a  French  subject. 

2.  S  is  a  Frenchwoman  born  in  France.  She  marries  a  British 
subject  residing  and  domiciled  in  France.  After  ten  years' 
continuous  residence  in  France  they  are  there  divorced.  S 
(semble)  remains  a  British  subject. 

(ti)  Infant. 

Rule  34.^ — Where  a  father,  or  a  mother  being  a 
widow,  has  obtained  a  certificate  of  naturalization  in  the 
United  Kingdom,  every  child  of  such  father  or  mother, 
who  during  infancy  has  become  resident  with  such  father 
or  mother  in  any  part  of  the  United  Kingdom,  or  with 
such  father  while  in  the  service  of  the  Crown  out  of  the 
United  Kingdom,^  is  to  be  deemed  to  be  a  naturalized 
British  subject. 

[This  Rule  applies  (semble)  to  children  born  out  of 
the  British  dominions  as  well  after  as  before  the  parent's 
naturalization.]  ^ 

Comment. 

The  naturalization  of  an  alien  does  not  of  itself,  and  in- 
dependently of  statute,  afEect  the  nationality  of  his  children,  and 
this  whether  they  are  bom  before  or  after  his  own  naturalization. 
If  they  are  born  within  the  British  dominions  they  are  natural- 
born  British  subjects,  without  any  reference  to  their  father's 
nationality.*      If  they   are  born   outside  the   British  dominions 

'  Naturalization  Act,  1870,  s.  10,  sub-s.  (.5). 
»  See  the  Naturalization  Act,  1895  (58  &  59  Viot.  o.  43),  as.  1,  2. 
^  These  words  are  not  in  the  Naturalization  Act,  1870,  but  are  added  to  give 
what  is  conceived  to  be  the  effect  of  sect.  10,  sub-s.  (5). 
*  See  Rule  22,  p.  166,  ante. 
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before  Ms  naturalization,  they  are  clearly  at  common  law  aliens, 
and,  if  they  are  so  born  after  his  naturalization,  they  are  also 
apparently  aliens.' 

The  Naturalization  Act,  1870,  s.  10,  sub-s.  (5),  which  Eule 
34  reproduces,  fixes  the  conditions  under  which  the  children 
of  a  natui'alized  British  subject^  may  themselves  become  British 
subjects.  This  enactment,  as  is  assumed  in  the  Eule,  applies  to 
children  born  as  well  before  as  after  the  parent's  naturalization. 

Conditions.  — ■  The  conditions  under  which  the  child  of  a 
naturalized  British  subject  becomes  himself  a  naturalized  British 
subject  are  two  : — 

First.  The  child  must  during  infancy  become  resident  in  some 
part  of  the  United  Kingdom,  or  in  some  country  out  of  the 
United  Kingdom  where  the  father  is  acting  in  the  service  of  the 
Crown. 

The  expression  "  during  infancy  "  is  ambiguous. 

It  cannot,  from  the  nature  of  things,  mean  the  whole  period  of 
infancy,  but  it  may  mean  either  the  whole  or  a  part  of  the  re- 
mainder of  the  child's  infancy.  If  it  means  a  part,  what  part  or 
proportion  of  the  child's  infancy  is  meant  ?  The  answer  (it  is 
submitted)  must  be  that  the  period  intended  is  indefinite,  and  that 
the  words  "  during  infancy "  mean  such  part  of  the  child's 
infancy  as  is  sufiicient  to  constitute  residence.  Still  the  words, 
taken  as  they  are  from  an  Act  of  Parliament,  are  deplorably 
vague.  The  difficulty  of  construing  them  is  increased  by  the 
consideration  that  "  infancy  "  is  not  a  term  of  Scotch  law,  though 
Scotland  is  part  of  the  United  Kingdom. 

Second.  The  residence  must  be  residence  with  the  parent  who 
has  obtained  a  certificate  of  naturahzation. 

What  circumstances  amount  to  residence  of  a  child  with  a 
parent  must  in  each  case  be  a  question  of  fact. 

'  This,  it  is  submitted,  is  the  effect  of  7  Anne,  u.  5,  ».  3  ;  4  Geo.  IX.  c.  21,  s.  1 ; 
l.S  &eo.  III.  c.  21,  taken  together  with  the  Naturaiization  Act,  1870,  s.  10.  Com- 
pare De  Geer  v.  Stone  (1882),  22  Ch.  D.  24.3.  The  position,  however,  as  to  nation- 
ality of  the  children  of  a  naturalized  alien,  who  after  his  naturalization  are  born 
out  of  the  British  dominions,  is  far  from  clear.  The  point  is  referred  to  but  not 
decided  by  In  re  Bourgoise  (1889),  41  Ch.  D.  (C.  A.)  310.  See,  especially,  judgment 
of  Cotton,  L.  J.,  p.  320,  and  of  Lindley,  L.  J.,  p.  321,  and  5  Law  Q.  Rev.  438. 
Westlake,  however,  contends  (p.  357)  that :  "  The  person  so  naturalized  [i.e.,  under 
"  the  Naturalization  Act,  1870,  s.  7]  is  capable  of  transmitting  the  British  character 
"  to  his  children  and  grandchildren  bom  abroad."  With  this  statement  I  am 
unable  to  agree. 

2  See  Rule  25,  p.  172,  ante. 
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Illustrations. 

In  the  following  illustrations,  ^  is  a  French  citizen  who  has 
obtained  a  grant  of  naturalization  under  the  Naturalization  Act, 
1870  ;  S  is  ^'s  son,  born  in  France. 

1.  <S  is  born  before  the  date  of  ^'s  naturalization  as  a  British 
subject,  at  which  date  8  is  two  years  old.  A  lives  in  London, 
and  <S  lives  with  him  till  (S  is  21  years  of  age.  S  is  a  naturalized 
British  subject. 

2.  The  circumstances  are  the  same  as  in  the  foregoing  illustra- 
tion, except  that  8  is  born  after  A  has  become  a  naturalized 
British  subject.     S  is  a  naturalized  British  subject. 

3.  At  the  time  when  A  becomes  a  naturahzed  British  subject 
<S  is  16  years  of  age,  and  has  not  hitherto  resided  in  the  United 
Kingdom.  From  the  time  A  becomes  a  British  subject,  8 
resides  with  A  in  London  till  he  attains  the  age  of  19,  and  then 
goes  to  reside  in  France,  where  he  lives  till  he  is  26.  8  {semble) 
is  a  naturalized  British  subject.^ 

4.  8,  at  the  time  of  ^'s  naturalization,  is  15  years  of  age; 
he  continues  living  in  France,  and  never  comes  to  the  United 
Kingdom  till  he  is  22  years  old.     8  is  not  a  British  subject. 

5.  8  is  born  after  ^'s  naturalization,  but  never  resides  in  the 
United  Kingdom  till  he  is  22  years  of  age.  8  {semble)  is  not  a 
British  subject.^ 

6.  8  being  born  before  ^'s  naturali^sation  lives  from  the  time 
of  such  naturalization  at  A's  house  in  Jersey  as  his  home  up  to 
the  time  of  8's  coming  of  age.  Jersey  is  not  part  of  the  United 
Kingdom.     8,  therefore,  is  not  a  British  subject. 

7.  A  after  his  naturalization  resides  in  France.  8,  who  is 
born  before  ^'s  naturalization,  is  at  that  time  15  years  old,  and 
lives  for  the  rest  of  his  infancy  as  a  clerk  in  London.  8  is  not  a 
British  subject,  for  8,  though  he  has  resided  in  the  Unittd 
Kingdom,  has  not  resided  there  with  A. 

8.  After  ^'s  naturalization,  and  during  the  rest  of  S's  infancy, 
A  lives  habitually  in  London,  and  8,  being  in  business  at  Glasgow, 
resides  there.  8  (sembk)  is  not  a  British  subject,  for  he  has  not 
resided  tcith  A  in  the  United  Kingdom.^ 

'  This  apparently  is  so,  for  S  has  resided  "  during  infancy  "  with  his  father  A 
in  the  United  Kingdom.  If,  however,  the  words  "  during  infancy"  mean  till  the 
period  of  infancy  hae  expired,  then  5'  is  not  a  British  subject. 

2  But  see  note  1,  p.  183,  ante. 

'  This  is  doubtful,  and  depends  on  the  meaning  of  the  words  "reside  with," 
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Rule  35.^ — Where  a  father  being  a  British  subject,  or 
a  mother  being  a  British  subject  and  a  widow,  becomes 
an  alien  under  any  of  the  foregoing  Rules, ^  every  child 
of  such  father  or  mother  who  during  infancy  has  become 
resident  in  the  country '  where  the  father  or  mother  is 
naturalized,  and  has,  according  to  the  laws  of  such 
country,  become  naturalized  therein,  is  to  be  deemed  to 
be  a  subject  of  the  state  of  which  the  father  or  mother 
has  become  a  subject,  and  not  a  British  subject. 

Comment. 

This  Rule  reproduces  in  substance  the  Naturalization  Act,  1870, 
s.  10,  sub-s.  (3). 

The  conditions  under  which  an  infant  becomes  an  alien  are 
three  : — 

First.  The  father,  or  the  mother  being  a  widow,  must  have 
become  an  alien,  and  have  become  naturalized  in  a  foreign  country. 

It  would  seem  that  the  mother  must  continue  a  widow  at  the 
moment  when  she  becomes  an  alien.  In  other  words,  the 
Naturalization  Act,  1870,  s.  10,  sub-s.  (3),  or,  what  is  the  same 
thing,  the  Rule  grounded  upon  it,  does  not,  it  is  submitted,  apply 
to  the  case  of  a  widow  who,  being  a  British  subject,  becomes  an 
alien  by  marriage  with  a  foreigner,  e.g.,  a  Frenchman.* 

which  may,  and  prohably  do,  mean  "have  a  home  with  the  parent,"  or  may  mean, 
though  they  probably  do  not  mean,  "  reside  in  the  United  Kingdom  "  at  the  same 
time  as  the  parent. 

'  Naturalization  Act,  1870,  s.  10,  sub-s.  (3). 

'  See  Rules  26 — 29,  pp.  176 — 178,  ante,  and  compare  Rule  31,  p.  180,  ante. 

'  In  the  Naturalization  Act,  1870,  a.  10,  sub-s.  (3),  no  distinction  appears  to  be 
drawn  between  '  'country  "  and  "  state."     See  pp.  67,  69  —71,  ante. 

*  This  conclusion,  which,  however,  is  not  certain,  rests  on  the  following 
grounds : — • 

(1)  The  widow  does  not  become  an  aheu  "  being  a  widow,"  but  after  she  has 
ceased  to  be  a  widow. 

(2)  She  possibly  does  not  become  an  alien  ' '  in  pursuance  of ' '  the  Naturalization 
Act,  1870.     The  words  "in  pursuance  of"  are  in  sect,  li),  sub-sect.  (3). 

(3)  Her  becoming  an  alien  under  the  Act  does  not  of  itself  involve  her  being 
"  naturalized  in  "  a  foreign  country,  and  sect.  10,  sub-sect.  (3)  (i.e..  Rule  35),  only 
applies  where  such  naturalization  takes  place. 

(4)  This  construction  of  the  enactment  is  confirmed  by  a  comparison  with 
the  Naturalization  Act,  1870,  s.  10,  sub-s.  (4),  which  is  reproduced  in  Rule  36, 
post. 
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Secondly.  The  child  must  become  "  during  infancy  "^  resident  in 
the  country  where  the  parent,  i.e.,  the  father,  or  the  mother  being 
a  widow,  is  naturalized.  Though  the  child  must  be  resident  in 
such  country,  he  need  not  be  resident  "with  the  parent." 

Thirdly.  The  child  must,  according  to  the  law  of  such  country, 
have  become  naturalized  therein. 


Illustrations. 

1.  8,  a  natural-born  British  subject,  is  the  child  of  A,  also  a 
natural-born  British  subject.  When  S  is  15,  A  is  living  in 
France,  and  becomes  a  French  citizen,  and  thereby  a  statutory 
alien.  ;S,  from  the  time  he  is  16  up  to  the  age  of  23,  lives  in 
France,  and  in  consequence  of  his  father's  naturalization  is,  under 
French  law,  a  French  citizen.^     S  is  an  alien. 

2.  ^  is  a  natural-born  British  subject.  Whilst  A  is  living  in 
France  he  becomes  a  naturalized  French  citizen,  and  therefore  a 
statutory  alien.  S,  A's  son,  is,  after  ^'s  naturalization,  born  in 
England.  8,  from  the  time  he  is  two  years  old  till  he  attains  the 
age  of  22,  lives  in  France.  8  is,  under  French  law,  a  French 
citizen.     8  (semble)  becomes  an  alien. ^ 

3.  (S  is  a  natural-bom  British  subject,  the  child  of  A,  also  a 
natural-born  British  subject.  When  8  is  15,  A  and  8  are 
living  in  Russia.  A  becomes  a  naturalized  Russian  subject,  and 
therefore  a  statutory  alien.  8  continues  living  in  Russia  till  the 
age  of  22.  8  is  not,  under  Russian  law,  a  Russian  subject.*  8 
remains  a  British  subject. 

4.  W  is  the  widow  of  an  Englishman  and  natui-al-born  British 
subject.  8  is  her  son,  age  15,  born  during  the  lifetime  of  her 
husband  W,  when  /S  is  15,  marries  a  French  citizen,  and  thereby 
becomes  an  alien.    8  lives  in  France  from  his  mother's  marriage 


'  See  p.  183,  ante. 

2  ' '  Children  under  age  of  a  father  or  of  a  mother  surviving  her  husband,  who 
"  becomes  naturalized  a  French  citizen,  become  French  citizens,  unless,  -within. 
"  the  year  after  their  attaining  majority,  they  decline  this  status."  See  French 
Nationality,  Law  of  June  26,  1889,  Art.  12,  cited  Pari.  Paper,  Mis.  No.  3  (1893), 
C.  7027,  p.  46. 

3  Whether  S'a  case  may  not  fall  within  Rule  22  (p.  166)  and  Rule  28  (p.  177), 
ante  ?  If  it  does  fall  under  these  Rules,  S  remains  a  British  subject  until  he  makes 
a  declaration  of  alienage. 

*  The  admission  to  Russian  allegiance  is  always  personal,  and  does  not  affect 
children,  whether  of  age  or  minors  previously  bom.  See  Pari.  Paper,  Mis.  No.  3 
(1893),  C.  7027,  p.  81,  b.  1015. 
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up  to  the  age  of  23.     S,  under  French  law,  is  a  French  citizen.^ 
S  (semble)  remains  a  British  subject.^ 

Rule  36.' — Where  a  father,  or  a  mother  being  a 
widow,  has  obtained  a  certificate  of  ry-admission  to 
British  nationality,  eyery  child,  of  such  father  or  mother, 
who  during  infancy  has  become  resident  in  the  British 
dominions  with  such  father  or  mother,  is  to  be  deemed 
to  have  resumed  the  position  of  a  British  subject  to  all 
intents. 

Illustrations. 

1.  ^  is  a  natural-born  British  subject.  8,  his  son,  is  born  in 
France.  Immediately  after  the  birth  of  8,  A,  who  is  living  in 
France,  becomes  a  naturalized  French  citizen,  and  thereby  an  alien.* 
8  (semble)  becomes,  under  French  law,  a  French  subject.  When 
S  is  16,  A,  who  has  been  living  for  five  years  with  8  in  England, 
is  re-admitted  to  British  nationality.'  S  lives  with  A  in  England 
till  the  age  of  22.     8  resumes  ^  the  position  of  a  British  subject. 

2.  ^  is  a  natural-born  British  subject.  He  becomes  naturalized 
in  France,  and  thereby  becomes  a  statutory  alien.  *S',  the  son  of 
A,  is  born  in  France  after  A  has  become  a  French  citizen.  8 
then  resides  with  A  in  London  until  8  attains  the  age  of  21.  A, 
when  8  is  of  the  age  of  18,  obtains  a  certificate  of  re-admission  to 
British  nationality.'  8  {semble)  thereupon  becomes  a  British* 
subject  (?). 

3.  W,  an  Enghshwoman,  marries  A,  also  a  natural-born  British 
subject.  <S  is  their  son.  After  the  birth  of  8,  A  being  in  a 
foreign  country,^  is  there  naturalized ;  and  8,  living  there  with  A, 
becomes  under  the  law  of  that  country  naturalized  therein.  A 
dies.     Thereupon   W,  his  widow,  and  8  reside  in  London.      W, 

-  See  Law  of  Nationality,  1889,  Art.  12,  cited  Pari.  Paper,  Mis.  No.  3  (1893), 
C.  7027,  p.  46. 

*  See  p.  185,  ante. 

"  Naturalization  Act,  o.  10,  eub-s.  (4). 

*  See  Rule  26,  p.  176,  ante. 
'  See  Rule  30,  p.  178,  ante. 

^  At  what  date  does  A  resume  Britisli  nationality  ?  Does  S  become  again  a 
natural-bom  British  subject  ? 

'  See  Rule  30,  p.  178,  ante. 

8  Whether  S,  who  has  never  been  a  British  subject,  can  be  "deemed  to  have 
"  resumed  "  the  position  of  a  British  subject  ? 

»  See  Rule  26,  p.  176,  ante. 
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when  ;S  is  19,  is  re-admitted  to  British  nationality. ^     S  resumes 
the  position  of  a  British  suhject. 

Rule  37. — Subject .  to  the  exceptions  hereinafter 
mentioned,  any  person  who  is  not  a, British  subject  under 
Rules  20  to  36,  is  an  alien. 

Comment. 

The  foregoing  Eules  state  the  circumstances  under  which  a 
person  is,  or  is  not,  a  British  subject  according  to  the  principles  of 
the  common  law,  as  modified  by  certain  general  statutes,  and 
especially  by  the  Naturalization  Act,  1870.  Any  one,  therefore, 
who  cannot  be  shown  to  be  either  a  natural-born  or  a  naturalized 
British  subject  under  some  one  or  more  of  these  Rules  is  prima 
facte  an  alien. 

These  Rules,  however,  are  not  exhaustive,  at  any  rate,  as  regards 
the  acquisition  of  British  nationality.  There  exist  more  than  one 
exceptional  method  under  which  British  nationality  rgay  be  or  may 
have  been  acquired.  These  exceptional  methods  of  acquisition,  of 
which  this  treatise  does  not  give  a  detailed  account,  form  the 
exceptions  to  Rule  37. 

Illustrations. 

1.  A  is  a  natural-born  British  subject  born  in  London.^  B, 
his  son,  born  at  Naples,^  is  a  natural-born  British  subject.  C,  the 
son  of  J3  and  grandson  of  A,  is  born  at  Naples,*  and  is  also  a 
natm-al-bom  British  subject.  S,  the  son  of  C  and  great-grandson 
of  ^,  is  born  at  Naples.     S  is  an  alien. ^ 

2.  A  is  an  Italian  subject.  8,  the  son  of  A,  is  bom  at  Naples 
in  1860.  In  1871  A  becomes  a  naturalized  British  subject  under 
Rule  25,  and  resides  permanently  in  England.  S  continues  to 
reside  in  Italy  till  he  is  22.  He  then  comes  to  live  with  his 
parents  in  London.     S  is  an  alien. ^    , 

3.  S  is  the  illegitimate  son  of  English  parents,  both  of  whom 

'  See  Rules  30,  31,  pp.  178—180,  antf. 
''  See  Rule  22,  p.  166,  ante. 
=  See  Rule  23,  p.  168,  ante. 

*  See  Rule  23,  p.  168,  ante. 

'  I.e.,  S  does  not  fall  within  either  Rule  22  or  Rule  23,  ante.     Compare  Se  Geer 
V.  Stone  (1882),  22  Ch.  D.  243. 

*  I.e.,  he  does  not  come  within  Rule  34,  p.  182,  ante,  since  he  has  not  resided  in 
the  United  Kingdom  during  infancy.  ' 


BRITISH  NATIONALITY.  189 

are  natural-born  British  subjects.      He  is  born  at  New  York.      S 
is  an  alien.' 

4.  S  is  tbe  illegitimate  son  of  French  citizens.  S  is  born  at 
Paris.  After  the  birth  of  S,  A,  his  father,  becomes  a  naturalized 
British  subject  in  accordance  with  Eule  25.  S  during  his  infancy 
Kves  with  A  in  London.     8  is  an  alien. ^ 

5.  <S  is  the  son  of  natural-born  British  parents  domiciled  at 
Amsterdam.  He  is  born  in  Holland,  before  the  marriage  of  his 
parents.  After  his  birth  his  parents,  being  still  domiciled  in 
Holland,  intermarry,  and  by  the  law  of  Holland  8  is  made 
legitimate.'     8  {semhle)  is  an  alien.^ 

6.  jS  is  the  son,  of  an  Italian  subject  married  to  an  English- 
woman who  was  a  natural-born  British  subject.  On  the  death  of 
&"s  father,  immediately  after  the  birth  of  8,  his  mother  returns 
with  8  to  England.  She  does  not  obtain  a  certificate  of  re- 
admission  to  British  nationality,  but  she  marries  an  Englishman 
as  her  second  husband.  8  resides  with  his  mother  in  England 
till  he  is  22.    •  8  is  {semhle)  an  alien.* 

7.  A  is  an  Englishman  born  in  England.  In  1860  he  is  in 
France,  and  is  under  French  law  made  a  naturalized  French 
citizen.  8,  his  son,  is  born  in  1865,  and  lives  in  France  till 
1894.  After  the  passing  of  the  Naturalization  Act,  1870,  A 
becomes  an  alien  as  from  1860.^  In  1871  A  is  re-admitted  to 
British  nationality.  8  has  not  made  any  declaration  of  alienage. 
Whether  8  is  an  alien  ? ' 

8.  ^  is  a  natural-born  British  subject.  In  1865,  A,  in 
France,  becomes  a  naturalized  French  citizen,  and  thereby,  in 
accordance  with  Rule  26,  becomes  after  .12th  May,  1870,  a 
statutory  alien.  In  1871,  A  is  re-admitted  to  British  nationality. 
8,  the  son  of  A,  is  born  in  France  immediately  after  ^'s  re- 

1  See  Sheddm  v.  Patrick  (1854),  1  Macq.  535. 

2  Ibid. 

3  See  Eule  137,  p.  479,  post. 

»  See  Sheddm  v.  Fatrici  (1854),  1  Maoq.  635,  612,  639,  640. 

5  Compare  Rule  31  and  Rule  34,  pp.  180,  182,  amte. 

"  See  Rule  26,  p.  176,  ante. 

'  5  at  his  birth  was  according  to  English  law  a  natural-born  British  subject, 
since  in  1860  A  could  not  renounce  British  nationality.  Whether  S  is  or  is 
not  a  British  subject  depends  upon  the  eflfeot  to  be  given  to  the  Naturalization 
Act,  1870,  B.  6,  which  is  embodied  in  Rule  26,  p.  176,  ante,  taken  with  th& 
Naturalization  Act,  1870,  o.  10,  sub-s.  (3),  which  is  embodied  ia  Rule  35,  p.  185 
ante. 
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admission  to  British  nationality,  and  lives  till  he  is  22  wholly 
in  Eranoe.     Whether  S  is  a  British  subject  ?     Semhle,  he  is.i 

9.  fF,  a  Prenohwoman  and  a  widow,  obtains  a  certificate  of 
naturalization.  She  resides  in  Jersey  in  the  service  of  the  Crown. 
S,  her  son,  who  at  the  time  of  her  naturalization  is  10  years  old, 
lives  with  her  in  Jersey  till  he  is  22.     8  is  an  alien.^ 

Exception  1. — Any  person  is  a  British  subject^  who  is 
made  so  by  virtue  of  letters  of  denization. 

Comment. 

The  Crown  has  still  power  to  grant  letters  of  denization,*  and 
a  denizen,  as  already  pointed  out,  is  within  our  definition  of  a 
British  subject.* 

Exception  2. — Any  person  is  a  British  subject  who   is 
naturalized  under  or  by  any  Act  of  Parliament. 

Comment. 

1.  A  person  may  still  be  naturalized  under  a  special 
Naturalization  Act.  He  then  becomes,  of  course,  a  naturalized 
British  subject.  The  exact  effect  of  the  Act,  e.g.,  how  far  it 
affects  past  transactions,  depends  upon  the  terms  of  the  particular 
enactment. 

2.  A  person  may  have  been  naturalized  under  some  earlier 
general  Naturalization  Act,  such  for  example  as  7  &  8  Vict.  c.  66. 

Exception  3. — Any  person  is   a   British   subject  within 
the  limits   of   any  British   possession,   i.e..^  of  any 

'  Compare  Rule  30,  p.  178,  ante. 

8  is  the  son  of  a  natural-born  British  subject,  ■who,  though  he  at  one  time 
lost  British  nationality,  has  "resumed'.'  his  position  as  a  British  subject  (see 
"the  NaturaHzatiou  Act,  1870,  o.  8),  and,  it  is  submitted,  has  therefore  become 
again  a  natural-bom  British  subject.     If  so,  S  comes  within  Rule  23. 

'  The  prOTisions  of  Rule  34,  as  to  residence  out  of  the  United  Kingdom  in  the 
service  of  the  Crown,  apply  only  where  the  father  of  the  infant  is  in  such  service. 
See  Naturalization  Act,  1895,  ss.  1,  2. 

'  For  meaning  of  "  British  subject,"  see  p.  164,  ante. 

*  "  Nothing  in  this  Act  contained  shall  affect  the  grant  of  letters  of  denization 
by  Her  Majesty."     Naturalization  Act,  1870',  s.  14. 

*  See  p.  164,  ante. 
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colony,  plantation,  island,  territory,  or  settlement 
in  the  British  dominions,^  who  is  naturalized  by 
any  law  duly  made  by  the  legislature  of  such 
possession. 

Comment. 

"  All  laws,  statutes,  and  ordinances  which  may  be  duly  made  hy 
"  the  legislature  of  any  British  possession  for  imparting  to  any 
"  person  the  privileges,  or  any  of  the  privileges,  of  naturalization, 
*'  to  be  enjoyed  by  such  person  within  the  limits  of  such  possession, 
"  shall  within  such  limits  have  the  authority  of  law,  but  shall  be 
"  subject  to  be  confirmed  or  disallowed  by  Her  Majesty  in  the 
"  same  manner,  and  subject  to  the  same  rules  in  and  subject  to 
"  which  Her  Majesty  has  power  to  confirm  or  disallow  any  other 
"  laws,  statutes,  or  ordinances  in  that  possession."^ 

'  "And  not  within  the  United  Kingdom."  See  Naturalization  Act,  1870, 
a.  17. 

2  The  Naturalization  Act,  1870,  d.  16. 
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BOOK   II. 

JURISDICTION. 

The  subject  of  Book  II.  is  Jurisdiction.^ 

The  Eules  contained  in  Book  II.  deal  with  two  different 
matters. 

The  first  matter  is  the  jurisdiction,  in  cases  which  contain  any 
foreign  element,^  of  the  High  Court  of  Justice. 

Under  this  head  are  to  be  considered  two  different  though  closely 
connected  questions.  The  first  is,  what  are,  according  to  English 
law,  the  limits  to  the  jurisdiction  of  the  High  Court  in  cases  which 
contain  any  foreign  element,  or,  in  other  words,  what  are  the  cases 
containing  a  foreign  element  which  the  High  Court  has,  according 
to  English  law,  a  right  to  determine  or  adjudicate  upon  ?  The 
second  question  is,  what  are,  as  far  as  English  Courts  can  decide 
the  matter,  the  extra-territorial  effects  of  the  exercise  of  jurisdiction 
by  the  High  Court  ? 

The  second  matter  is  the  jurisdiction  of  Foreign  Courts. 
Under  this  head  again  are  to  be  considered  two  different  though 
closely  connected  questions.     The  first  is,  what  are,  according  to 
English  law,  the  proper  limits  to  the  jurisdiction  of  foreign  Courts ; 
or,  in  other  words,  what  are  the  cases  which  the  Courts  of  a  foreign 
country  have,  according  to  English  law,  a  right  to  determine  or 
adjudicate  upon  ?    The  second  question  is,  under  what  circum- 
stances, and  how  far,  the  High  Court  will  give  effect  in  England 
to  the  exercise  of  jurisdiction  by  the  Courts  of  a  foreign  country ia 
the  form  either  of  judgments  or  otherwise ;  or,  in  other  words, 
what  is  the  effect  in  England  of  foreign  judgments,  or  of  foreign 
proceedings,   such  as   sentences   of  divorce,   or  adjudications  of 
bankruptcy,  which  resemble  judgments  ? 
Hence  Book  II.  is  divided  into  two  Parts. 

•  See  Intro,  pp.  2,  3,  40 — 68,  ante. 
''  See  Intro,  pp.  1,  2,  ante. 
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Jurisdiction  of  High  Court. — Part  I.^  deals  with  the  juris- 
diction of  the  High  Court.  The  Rules  contained  therein  define 
the  limits  within  which,  in  cases  containing  any  foreign  element, 
the  High  Court  can  exercise  jurisdiction;^  they  also  define  the 
extra-territorial  effect,  so  far  as  it  depends  on  English  law,  of 
the  exercise  of  jurisdiction  by  the  High  Court.^ 

The  word  "  jurisdiction "  is  throughout  this  Digest  used  as 
meaning  "  the  right  or  authority  of  a  Court "  ;  the  word  is  not 
therein  used  as  meaning  "  the  area  over  which  a  Court  has 
jurisdiction,"  i.e.,  over  which  it  has  authority  to  enforce  its 
judgments.  This  matter  deserves  attention,  since  the  term 
"jurisdiction"  is  more  often  than  not  used  in  English  text- 
books, judgments,  and  statutes  as  meaning  the  "  area  of  territory 
over  which  a  Court  has  jurisdiction."* 

Jurisdiction  of  Foreign  Courts. — Part  XL*  deals  with  the  juris- 
diction of  Foreign  Courts. 

The  Rules  contained  therein  define  the  cases  in  which  (according 
to  the  principles  recognised  by  English  law)  the  Courts  of  a  foreign 
country  have  a  right  to  exercise  jurisdiction,''  i.e.,  are  Courts  of 
competent  j  urisdiction . ' 

The  Rules  contained  in  Part  II.  also  define  the  effect  in 
England  of  the  exercise  of  jurisdiction  by  Foreign  Courts.* 

Inquiries,  however,   as  to  the  jurisdiction  properly  exercisable 

'  Chaps,  iv.  to  xi. 

^  See  ctaps.  i.  to  x. 

^  See  chaps,  x.,  xi. 

*  This  is  the  case,  for  instance,  in  the  E.  S.  C.  1883,  Ord.  XI.  i.  1.  This  rule 
is  in  substance  embodied  in  the  Exceptions  to  Rule  46,  post,  hut  in  these  Exceptions 
for  the  word  "jurisdiction"  is  substituted  "England,"  e.^.,  for  the  words  "land 
situate  within  the  jurisdiction  "  is  substituted  "  land  situate  in  England." 

For  a  contrast  between  the  two  meauings  of  the  word  "jurisdiction,"  compare 
In  re  Smith  (1876),  1  P.  D.  300,  301,  judgment  of  Sir  R.  Phillimore;  The  Vivar 
(1876),  2  P.  D.  (C.  A.)  29,  32  ;  Cookney  v.  Anderson  (1862),  31  Beav.  462,  462,  judg- 
ment of  RomiUy,  M.  R. ;  Tasselly.  Sullen,  [1892]  1  Q.  B.  321,  323,  judgment  of 
Coleridge,  C.  J. 

^  Chaps,  xii.  to  xviii. 

*  See  chaps,  xii.  to  xvi. 

'  See  as  to  Courts  of  competent  jurisdiction,  Intro,  p.  39,  note  3,  and  pp.  40,  41, 
ante,  and  Rule  79,  poit.  The  Courts,  be  it  noted,  of  countries  other  than  England, 
which  form  part  of  the  British  dominions  are,  for  most  purposes,  to  be  considered 
"foreign  "  Courts,  and  our  judges,  in  fixing  the  limits  of  the  jurisdiction  properly 
exercisable,  e.g.,  by  a  Victorian  Court,  will,  in  general,  deal  with  the  matter  exactly 
as  they  would  if  Victoria  were  a  foreign  country  in  the  ordinary  sense  of  the  term. 
As  to  meaning  of  "foreign,"  see  p.  71,  ante,  and  as  to  meaning  of  "British 
dominions,"  see  p.  68,  ante. 

*  See  chaps,  xvii.  and  xviii. 
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by  the  Ooiirts  of  a  foreign  country  and  its  effect  in  England 
always,  or  nearly  always,  come  before  English  judges  in  the 
form  of  inquiries  as  to  the  effect  to  be  given  in  England  to  a 
foreign  judgment,  or  to  some  proceeding  such  as  an  adjudication 
in  bankruptcy  which  partakes  to  a  certain  extent  of  the  nature 
of  a  judgment.  If  we  for  the  moment,  therefore,  give  a  wide 
sense  to  the  term  "  foreign  judgment,"  it  may  be  laid  down  with 
substantial  accuracy  that  Part  II.  treats  of  Foreign  Judgments. 
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Part  I, 

JURISDICTION  OF  THE  HIGH  COURT. 

OHAPTBE  IV. 

GENERAL  EULES  AS  TO  JURISDICTION. 

(A)   WHERE   JURISDICTION   DOES   NOT  EXIST. 

(«')  In  Respect  of  Persons. 

Rule  H8. — The  Court  has  (subject  to  the  exceptions 
hereinafter  mentioned)  no  jurisdiction^  to  entertain  an 
action^  or  other  proceeding  against — 

( 1 )  any  foreign  sovereign ;  ^ 

(2)  any    ambassador    or    other    diplomatic    agent* 

'  To  the  persons  enumerated  in  this  Rule  might,  from  one  point  of  view,  be 
lightly  added  the  Crown  itself,  since  an  action  cannot  be  brought  against  the 
Crown,  nor  can  an  action  in  rem  be  brought  against  any  ship  of  the  Koyal  Navy. 
But  the  Crown  is  purposely  omitted  because  proceedings  can  in  efEect  be  under 
certain  circumstances  brought  in  the  High  Court  against  the  Crown  in  the  form  of 
a,  petition  of  right  (see  especially,  Clode,  Petition  of  Right,  66,  67;  Com.  Dig., 
"Action,"  c.  1 ;  and  (among  other  cases)  Canterbury  v.  Attorney -General  (1843),  1 
Phillips,  306,  322;  Thomas  v.  The  Queen  (1874),  L.  E.  10  Q.  B.  31  ;  Sustomjee  v. 
The  Queen  (1876),  1  Q.  B.  D.  487  ;  2  Q.  B.  T>.  (C.  A.)  69  ;  Windsor  #  Annapolis 
Rail.  Co.  V.  The  Queen  (1886),  U  App.  Cas.  607  ;  Tobin  v.  The  Queen  (1864),  16  C.  B. 
(N.  S.)  310  ;  33  L.  J.  C.  P.  199),  and  this  work  is  not  concerned  with  the  technical 
rules  which  merely  govern  the  practice  of  the  High  Court. 

^  The  word  ' '  action ' '  has  in  these  Rules  the  meaning  given  it  by  the  Judicature 
Act,  1873  (36  &  37  Vict.  o.  66),  s.  100,  taken  together  with  R.  S.  C.  1883,  Ord.  I. 
r.  1. 

3  Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149.  The  Court  takes  judicial 
cognizance  not  only  of  the  status  but  also  of  the  boundaries  of  a  foreign  state,  and 
if  in  doubt  will  apply  for  informatiim  to  the  Secretary  of  State  for  Foreign  Affairs, 
whose  answer  is  conclusive.  Fosters.  Olobe  Venture  Syndicate,  [1900]  1  Ch.  811; 
Taylor  v.  Barclay  (1828),  2  Sim.  213  ;  29  R.  R.  82. 

*  See  Hall,  International  Law  (.5th  el.),  p.  172,  and  7  Anne,  u.  12. 
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representing  a  foreign  sovereign  and  accredited 
to  the  Crown  ;  ^ 
(3)  any   person   belonging    to    the    suite   of    such 
ambassador  or  diplomatic  agent.^ 
An  action  or  proceeding  against  the  property  of  any 
of  the  persons  enumerated  in  this  Rule  is,  for  the  purpose 
of    this   Rule,    an    action    or    proceeding   against   such 
person.^ 

Comment. 

(1)  Foreign  sovereign. — No  action  or  other  proceeding  can  be 
taken  in  the  Courts  of  this  country  against  a  foreign  sovereign,*  nor 
can  the  property  of  a  foreign  sovereign  be  seized  or  arrested.' 

(2)  An  ambassador,  8fc. — An  ambassador  or  other  diplomatic 
agent  accredited  to  the  Crown  by  a  foreign  state  cannot,  at  any 
rate  without  his  consent,^  be  made  defendant  here  in  an  action 
either  for  breach  of  contract  or,  it  would  seem,  for  tort,  nor  can  hi& 
property  be  seized.' 

The  Court,  however  [semble),  has  jurisdiction  over  an  ambassador 
or  diplomatic  agent  of  a  foreign  sovereign  who  is  not  accredited  to 
the  Crown,  but  is  in  England.* 


'  Parkinson  V.  Potter  (188.5),  16  Q.  B.  D.  152;  Taylor  v.  Best  (1854),  14  C.  B. 
487  ;  23  L.  J.  C.  P.  89  ;  Magdalena,  ^c.  Co.  v.  Martin  (1859),  2  B.  &  E.  94  ; 
Musurus  Bey  v.  Gadban,  [1894]  1  Q.  B.  533  ;   [1894]  2  Q.  B.  (0.  A.)  352. 

«  Parkinson  \.  Potter  (1885),  16  Q.  B.  D.  152  ;  Fisher  v.  Begrez  (1832),  1  Cr.  &  M. 
117  ;  Novella  v.  Toogood  (1823),  1  B.  &  C.  654,  562  ;  Macartney  v.  Garbuit  (1890),  24 
Q.  B.  D.  368  ;  Musurus  Bey  v.  Gadban,  [1894]  1  Q.  B.  533  ;  [1884]  2  Q.  B.  (C.  A.) 
352. 

3   The  Parlement  Beige  (1880),  5  P.  D.  (C.  A.)  197. 

*  Mighell  T.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149  ;  Musurus  Bey  t.  Gadban, 
[1894]  1  Q.  B.  533.  Compare  Duke  of  Brunswick  t.  King  of  Sanover  (1844),  6  Beav. 
1  ;  (1848),  2  H.  L.  C.  1  ;  Wadsworth  v.  Queen  of  Spain  (1851),  17  Q.  B.  171 ;  20. 
L.  J.  Q.  B.  488  !  Munden  v.  Duke  of  Brunswick  (1847),  10  Q.  B.  656 ;  16  L.  J. 
Q.  B.  300  ;  The  Jassy,  [1906]  P.  270. 

=  The  Parlement  Beige  (1880),  5  P.  D.  (C.  A.)  197.  Whether  the  privilege  of  a. 
sovereign,  not  to  be  sued  for  acts  done  in  his  private  capacity  whilst  a  sovereign, 
continues  after  he  has  ceased,  e.g.,  by  abdication,  to  be  a  sovereign?  Compare- 
Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149,  156,  judgment  of  Wills,  J.,, 
and  Musurus  Bey  v.  Gadban,  [1894]  1  Q.  B.  533. 

^  Compare  Exception  1,  p.  198,  post. 

'  Compare  Taylor  v.  Best  (1854),  14  0.  B.  487,  521,  522,  judgment  of  Jarvis,  0.  J., 
and  423 — 425,  judgment  of  Maule,  J.,  with  Magdalena  Co.  v.  Martin  (1859),  2 
E.  &  E.  94,  113,  114,  judgment  of  Court  commenting  upon  Taylor  v.  Best. 

8  But  see  an  opposite  opinion  expressed.  Nelson,  p.  403,  and  compare  New  Chile 
Co.  V.  Blanco  (1888),  4  Times  L.  E.  346.     This  case  only  decides  that  as  a  matter  of^ 
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(3)  Members  of  suite,  Sfc. — The  privilege  of  the  ambassador 
or  diplomatic  agent  extends  to  "  all  persons  associated  in  the  per- 
"  formance  of  the  duties  of  an  embassy  or  legation.  .  .  .  And  if  it 
"  be  once  ascertained  that  the  person  was  treated  at  the  embassy 
"  or  legation  as  a  member  of  the  same,  and  employed  from 
"  time  to  time  in  the  work  of  the  legation,  the  Court  will  not 
"  curiously  measure  the  quantum  of  the  services  either  required 
"  from  or  rendered  by  him.     But  the  service  must  be  hond  fide."  ' 

Thus  a  charge  (V affaires^  a  secretary,''  or  a  chorister  honA  fide 
employed  in  the  chapel  of  an  embassy,*  is  privileged.  But  the 
privilege  is  that  of  the  ambassador  or  diplomatic  agent.^ 

Illustrations. 

1.  X  is  a  foreign  sovereign.  X  while  on  a  visit  to  England 
incurs  debts.  The  Court  has  no  jurisdiction  to  entertain  an 
action  for  the  debts. ^ 

2.  X  is  a  foreign  sovereign.  He  is  living  in  England  incognito 
under  the  name  of  Y.  Whilst  in  England,  and  passing  as  a 
British  subject,  he  makes  a  promise  of  marriage  to  A,  an 
Englishwoman,  who  has  no  knowledge  that  X  is  a  foreign 
sovereign.  X  breaks  his  promise  of  marriage.  A  brings  an 
action  against  X,  who  pleads  that  he  is  a  sovereign.  The  Court 
has  no  jurisdiction  to  entertain  the  action.' 

3.  An  unarmed  packet  -  boat  belonging  to  the  King  of 
Belgium,  and  in  the  hands  of  officers  employed  by  him,  carries 
the  mails  from  Belgium  to  England.  The  ship  also  carries 
merchandise.  She  negligently  runs  down  an  English  boat  in 
Dover  Harbour.  The  Court  has  no  jurisdiction  to  entertain  an 
action  against  the  ship,  or  to  give  any  redress  whatever.^ 

discretion  the  Court  will  not  allow  service  of  a  writ  out  of  England  on  the  repre- 
sentative of  a  foreign  state  accredited  to  a  foreign  state. 

1  Nelson,  p.  400.     See  Farkimon  v.  Fatter  (1885),  16  Q.  B.  D.  152. 

«  Taylor  t.  Best  (1854),  14  C.  B.  487. 

3  Hopkins  v.  De  Eobeck  (1789),  3  T.  E.  79. 

*  Fisher  v.  Begren  (1832),  1  Or.  &  M.  U7 ;  2  L.  J.  Ex.  13. 

5  Compare  Hall  (oth  ed.),  pp.  172—185. 

'  See  Buke  of  Bnmswick  v.  King  of  Hanover  (1848),  2  H.  L.  C.  1  ;  Wadsworth  v. 
Queen  of  Spain  (1851),  17  Q.  B.  171 ;  20  L.  J.  Q.  B.  488.  Compare  Munden  v.  Buke 
of  Brunswick  (1847),  10  Q.  B.  656  ;  16  L.  J.  Q.  B.  300. 

'  Mighell  v.  The  Sultan  of  J  chore,  [1894]  1  Q.  B.  (C.  A.)  149. 

8  The  FarUment  Beige  (1880),  6  P.  D.  (C.  A.)  197.  See  The  Constitution  (1879),  4 
P.  D.  39.  These  cases  apparently  overrule  The  Charkieh  (1873),  L.  R.  4  A.  &  E. 
59,  120. 
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4.  X  is  the  ambassador  accredited  to  the  Crown  by  a  foreign 
state.  X  is  indebted  to  an  English  company  for  a  call  due  on 
shares.  The  Court  has  no  jurisdiction  to  entertain  an  action  for 
the  amount  of  the  call.^ 

5.  X  is  a  British  subject.  He  is  accredited  to  the  Crown  as 
Secretary  to  the  Chinese  Embassy.  His  household  furniture  in 
London  cannot  be  seized  for  the  non-payment  of  parochial  rates.  ^ 

6.  X  is  the  attache  of  a  foreign  embassy.  He  is  the  lessee  of  a 
dwelling-house  in  London.  An  action  is  brought  against  him  by 
the  lessor  for  the  non-payment  of  rent.  The  Court  has  no  juris- 
diction.' 

7.  X  is  ambassador  from  the  King  of  Italy  to  the  French 
Bepublic.  He  visits  England  and  incurs  debts  here,  for  which 
an  action  is  brought.     Semble,  the  Court  has  jurisdiction.* 

Exception  1, — The  Court  has  jurisdiction  to  entertain 
an  action  against  a  foreign  sovereign  or  (semble) 
an  ambassador,  diplomatic  agent,  or  other  person 
coming  within  the  terms  of  Rule  38  (2)  and 
(3),  if  such  foreign  sovereign,  ambassador,  or 
other  person,  having  appeared  before  the  Court 
voluntarily,  waives  his  privilege  and  submits  to 
the  jurisdiction  of  the  Court.^ 

Comment. 
A    foreign   sovereign  can  submit   to   the   jurisdiction    of   the 
Court. 

1  Magdalena  Go.  v.  Martin  (1859),  2  E.  &  E.  94  ;  28  L.  J.  Q.  B.  310 ;  Tayhr  v. 
Best  (1854),  14  0.  B.  487;  23  L.  J.  C.  P.  89. 

'  Macartnetj  v.  OarhUt  (1890),  24  Q.  B.  D.  368. 

»  See  Parkinson  v.  Potter  (1885),  16  Q.  B.  D.  152,  in  whichs  though  it  only  decides 
that  the  attache  is  not  liable  to  pay  rates  in  respect  of  the  house  which  he  occupies, 
lays  down  his  exemption  from  the  civil  jurisdiction  of  the  Courts  in  the  widest 
terms.     Compare  Musurus  Bey  T.  Gadban,  [1894]  1  Q.  B.  533. 

*  When  in  this  Digest,  or  in  any  Illustration,  it  is  stated  that  the  Court  "  has 
jurisdiction  "  or  "  has  no  jurisdiction,"  what  is  meant  is  that  the  Court  has  juris- 
diction or  has  no  jurisdiction  (as  the  case  may  be)  in  respect  of  the  matter  (e.g.,  to 
entertain  an  action)  to  which  the  particular  Rule,  Exception  or  Illustration  refers. 

6  See  MighellY.  Sultan  of  Johore,  [1894]  1  Q.  B.  (0.  A.)  149,  167,  160,  judgments 
of  Esher,  M.  R.,  and  of  Lopes,  D.  J. ;  Parkinson  v.  Potter  (1885),  16  Q.  B.  D.  152. 
But  conf.  Musurus  Bey  v.  Oadian,  [1894]  1  Q.  B.  533,  judgment  of  Wright,  J. 
This,  of  course,  is  an  application  of  Rule  42,  p.  1\\,  post,  but  is  more  conveniently 
treated  of  with  special  reference  to  Rule  38,  p.  196,  ante. 
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"  Suppose,"  asks  Maule,  J.,  "  a  foreign  sovereign  in  this 
"  country  were  desirous  to  have  some  question  decided  by  the 
"  Courts  of  this  Kingdom,  could  he  not  do  so  ?  "  '  This  question 
must  clearly  be  answered  in  the  affirmative. 

This  submission  must  be  an  unmistakable  election  to  submit 
to  the  Court's  jurisdiction,  and  must  take  place  at  the  time  when 
the  Court  is  about,  or  is  being  asked,  to  exercise  jurisdiction 
over  him.^ 

The  principles  applicable  to  submission  by  a  sovereign  to 
the  jurisdiction  of  the  Court  probably  apply  to  the  like  sub- 
mission by  an  ambassador,^  or  other  diplomatic  agent  accredited 
to  the  Crown. 

Question. — Has  the.  Court  jurisdiction  to  entertain  a  counter-claim 
against  a  foreign  sovereign  or  an  ambassador  ? 

The  answer  to  our  inquiry  is  this  :  A  sovereign  or  ambassador 
who  brings  an  action  in  the  High  Court  undoubtedly  submits 
himself  to  its  jurisdiction  in  regard  to  that  action,*  but  no  further. 
This  principle  decides  the  extent  to  which  the  Court  has  juris- 
diction to  entertain  a  counter-claim  against,  e.g.,  an  ambassador 
who  is  plaintiff  in  an  action.  If  the  counter-claim  is  really  a 
defence  to  the  action,  i.e.,  is  a  set-off,  or  something  in  the  nature 
of  a  set-off,  the  Court  has  a  right  to  entertain  it.  If  the  counter- 
claim is  really  a  cross-action,  the  Court  has  no  jurisdiction  to 
entertain  it. 


'    Taylor  v.  Best  (1854),  23  L.  J.  C.  P.  89,  93,  per  Maule,  J. 

2  Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149,  159,  judgment  of 
Esher,  M.  R.     Compare  Hall  (Sth  ed.),  pp.  174,  175,  n.  1. 

'  It  may,  however,  be  argued  that  an  action  can  under  no  circumstances  be 
maintained  in  England  against  an  ambassador,  &o.  ;  for  the  Diplomatic  Privileges 
Act,  1708  (7  Anne,  o.  12),  "  prohibits  and  makes  null  and  void  the  issue  of  any  writ 
"  or  process  against  an  ambassador,  and  not  merely  writs  or  processes  in  the  nature 
"  of  writs  of  execution."  Musurm  Bey  v.  Gadban,  [1894]  1  Q.  B.  533,  542,  per 
curiam,  compared  with  MagdaUna  Steam  Co.  v.  Martin  (1859),  2  E.  &  E.  94  ;  28 
L.  J.  Q.  B.  310.  The  suggested  argument  is  inoonHistent  with  Taylor  v.  Best  (1854), 
14  C.  B.  487.  (Compare,  especially.  Bid.,  522,  523,  judgment  of  Jervis,  C.  J.) 
But  it  is  strengthened  by  the  language  of  the  Court  in  Musurus  Bey  v.  Gadban, 
[1894]  2  Q.  B.  (C.  A.)  352,  357,  judgment  of  A.  L.  Smith,  L.  J.,  and  360—362, 
judgment  of  Davey,  L.  J. 

The  Statute  of  Limitations  does  not  run  against  a  diplomatic  agent  who  con- 
tracts a  debt  in  England  during  his  tenure  of  office,  nor  [semble)  for  a  reasonable 
time  after  the  end  of  such  tenure.  Musurus  Bey  v.  Gadban,  [1894]  1  Q.  B.  533; 
[1894]  2  Q.  B.  (C.  A.)  352. 

*  South  Africam  Republic  v.  La  Compagnie  Franco-Beige  du  Chemin  de  jb'er  du  Nord, 
[1898]  1  Ch.  190,  and  [1897]  2  Ch.  (C.  A.)  487.  Compare  Yorkshire  Tannery -r. 
Eglinton  Chemical  Co.  (1884),  34  L.  J.  Ch.  81,  83,  judgment  of  Pearson,  J. 


200  JUKISDICTION  OF  THE  HIGH  COUET. 

Illustrations. 

1.  X  is  a  foreign  sovereign.  Whilst  living  incognito  in  England 
under  the  name  of  Y,  he  incurs  debts  to  A,  who  brings  an  action 
against  X  under  his  proper  name  and  description.  X  accepts 
service  of  the  writ,  and  defends  the  action  on  its  merits.  In  the 
course  of  the  evidence  it  is  shown  that  X  is  a  foreign  sovereign. 
The  Court  has  jurisdiction.  ^ 

2.  X  is  an  ambassador  accredited  by  the  Czar  to  the  Crown. 
A  brings  an  action  against  X  for  an  alleged  debt  of  10/.  X 
accepts  service,  does  not  raise  the  defence  that  the  Court  has  no 
jurisdiction,  and  defends  the  case  on  the  merits.  Semble,  the  Court 
has  jurisdiction  (?).^ 

3.  ^  is  the  minister  of  the  French  Republic  accredited  to  the 
Crown.  A  brjngs  an  action  against  X  for  a  debt  of  100/.  X, 
in  his  counter-claim,  claims  100/.  due  to  him  as  a  debt  from 
A.  The  Court  {semble)  has  jurisdiction  to  entertain  the  counter- 
claim. 

4.  The  circumstances  are  the  same  as  in  Illustration  No.  2, 
except  that  X's  counter-claim  is  a  claim  for  damages  against  A 
in  respect  of  a  libel  by  A  upon  X.  The  Court  has  no  jurisdiction 
to  entertain  the  counter-claim.' 

Exception  2. — The  Court  has  jurisdiction  to  entertain  an 
action  against  a  person  belonging  to  the  suite  of  an 
ambassador  or  diplomatic  agent,  if  such  person 
engages  in  trade  (?). 

Comment. 

Under  the  Diplomatic  Privileges  Act,  1708  (7  Anne,  c.  12), 
s.  5,  it  is  provided  that  "  no  merchant  or  other  trader  whatsoever, 
"  within  the  description  of  any  of  the  statutes  against  bankrupts, 
"  who  hath  or  shall  put  himself  into  the  service  of  any  such 
"  ambassador  or  public  minister,  shall  have  or  take  any  benefit  by 
"  this  Act ;  "  and  apparently  the  result  is  that  the  privilege  of 


'  Compare  Mighell  v.  Sultan  of  Johore,  [1894]  1  Q.  B.  (0.  A.)  149,  169,  judg- 
ment of  Esher,  M.  E.  See,  however,  Imperial  Japanese  Government  v  F.  f  0.  Co., 
[1895]  A.  C.  644. 

^  See  note  3,  p.  199,  ante. 

^  See  South  African  Republic  v.  La  Compagnie  Franco-Beige  du  Chemin  de  Fer  du 
Nord,  [1898]  1  Oh   190,  and  [1897]  2  Oh.  (0.  A.)  487. 
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exemption  from  being  sued,  which  is  posses-sed  by  the  servant  of 
an  ambassador,  is  lost  by  the  circumstance  of  trading.^ 

(m)  In  Respect  of  Siihject-Mattcr. 

Rule  39. — Subject  to  the  exception  hereinafter  men- 
tioned, the  Court  has  no  jurisdiction  to  entertain  an 
action  for 

(1)  the  determination  of  the  title  to,  or  the  right 

to  the  possession  of,  any  immovable  situate 
out  of  England  (foreign  land^),  or 

(2)  the  recovery  of  damages  for  trespass    to  such 

immovable.^ 

Comment. 

This  Rule  is  now  well  established,  and,  whatever  be  its  historical 
origin, — a  matter  still  open  to  discussion, — is  on  the  whole  in  con- 
formity with  that  "  principle  of  effectiveness  "  which,  as  already 
explained,*  forbids  a  Court  to  give  judgments  which  it  cannot 
render  effective,  or  which  it  can  render  effective  only  by  interfering 
with  the  authority  of  a  foreign  sovereign  or  the  jurisdiction  of  a 
foreign  Court. 

As  to  clause  1. — The  principle  of  effectiveness  amply  justifies, 
even  though  it  may  not  historically  account  for,  the  refusal  of 
English  judges  to  adjudicate  upon  the  title  to,  or  the  right  to  the 
possession  of,  foreign  land. 

As  to  clause  2. — Respect  for  the  principle  of  effectiveness  does 
not,  it  may  be  said,  require  or  justify  the  refusal  on  the  part  of 
English  judges  to  entertain  actions  for  such  injuries  to  foreign 
land  as  admit  of  compensation  in  damages.  This  remark,  however, 
is  more  plausible  than  sound.     It  is  impossible  to  keep  an  action 

'  Compare  Hall  (5tli  ed.),  p.  178. 

2  Mostyn  T.  Fabrigaa  (1774),  Cowp.  161 ;  In  re  Hawthorne  (1883),  23  Ch.  D.  743  ; 
Companhia  de  Mo<;amUque  v.  British  S.  Africa  Co.,  [1892]  2  Q.  B.  (C.  A.)  358 
(especially  p.  413,  judgment  of  Fry,  L.  J.) ;  Boyse  v,  Coklough  (1854),  1  K.  &  J. 
124;  Pike\.  Eoare  (1763),  2  Eden,  182. 

See,  on  the  whole  subject  of  actions  in  respect  of  foreign  land,  Story,  ss.  554, 
5.56;  Foote  (3rd  ed.),  pp.  184—201;  Penny.  Baltimore  [11  oQ),  1  Ves.  444;  2  Wh. 
&  Tu.  (2nd  ed.)  767  ;  Mostyn  v.  Fahrigas  (1774),  1  Sm.  L.  Cas.  (9th  ed.)  628. 

'  British  S.  Africa,  Co.  v.  Companhia  de  Mogambique,  [1893]  A.  0.  602  ;  Doulson  v. 
Matthews  (1792),  4  T.  R.  503  ;  2  R.  R.  448. 

'  See  Intro.,  General  Principle  No.  III.,  p.  40,  ante. 
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for  trespass  to  land  free  from  questions  as  to  the  title  to  the  land ; 
and  injustice^  would  often  ensue  were  our  Courts  to  give  damages 
for  trespass  to  land  in  cases  in  which  they  could  not  deal  with  the 
right  to  the  ownership  or  the  possession  of  the  land.  The  refusal, 
therefore,  to  entertain  any  action  whatever  with  regard  to  forf^ign 
land  is,  whatever  its  origin,  a  legitimate  application  or  extension  of 
the  principle  of  effectiveness. 

This  Rule  does  not  prevent  the  Court  from  entertaining  an 
action  for  a  breach  of  contract,  whether  express  or  implied,  with 
regard  to  foreign  land,  and  hence  the  Court  may  sometimes 
entertain  actions  which  look  at  first  sight  very  like  proceedings  for 
damage  done  to  foreign  land,  or  to  a  foreign  immovable.  'I'hus  if 
X,  a  British  subject  domiciled  in  England,  becomes  tenant  of  a 
house  in  France,  it  may  well  be  an  express  or  implied  term  of  the 
contract  between  X  and  A,  his  landlord,  that  X  shall  make  good 
any  damage  caused  to  the  house  through  the  negligence  of  X. 
The  house  is  burnt  down  through  X's  negligence.  The  Court  has 
jurisdiction  to  entertain  an  action  by  A  against  X  for  the  damage 
done  to  the  house  through  X's  negligence,  i.e.,  for  breach  of 
contract. 

Illustrations. 

1.  A  brings  an  action  to  obtain  possession  of  lands  in  Canada. 
The  Court  has  no  jurisdiction.^ 

2.  The  title  to  a  house  at  Dresden  is  in  dispute  between  X  and 
A.  X  sells  the  house,  receives  part  of  the  purchase-money,  and 
takes  a  mortgage  for  the  balance.  X  and  A  are  both  in  England. 
A  brings  an  action  against  X  to  make  him  account  for  the 
purchase-money.     The  Court  has  no  jurisdiction.' 

3.  Action  by  A,  a  foreigner,  against  X,  a  foreigner,  and  against 
Y  ^  Co  ,  an.  English  company  formed  for  working  a  Russian  mine, 
to  restrain  the  English  company  from  paying  to  X  part  of  the 


'  Compare  British  S.  Africa  Oo.  v.  Companhia  de  Mozambique,  [1893]  A.  C.  602, 
625,  judgment  of  Hersohell,  C. 

2  Doulson  V.  Matthews  (1792),  i  T.  R.  503  ;  2  R.  R.  448  ;  RoberdeoM  v.  Rouse 
(1738),  1  Atk.  543.  Compare  General  Principle  No.  II.  (C),  p.  34,  ante.  We 
have  here  an  illustration  of  the  maxim  that  it  is  not  the  duty,  as  it  is  not  within 
the  power  of  an  English  Court  to  enforce  obedience  to  the  law  of  a  foreign  country 
in  such  foreign  country.  "Morocco  Bound,"  Syndicate,  Ltd.  v.  Marris,  [1895} 
1  Ch.  534. 

»  In  re  Hawthorne  (1883),  23  Ch.  D.  743.  Conf.  White  v.  Hall  (1806),  12  Ves. 
321. 
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profits  of  the  mine  which  A  claims  by  way  of  commission.     The 
Court  has  no  jurisdiction.^ 

4.  Action  by  ^  i^  Co.,  a  Portuguese  company,  against  X  8f  Co., 
an  English  company,  for  trespass  to  A  8f  Co.'s  land  in  South 
Africa.     The  Court  has  no  jurisdiction.^ 

5.  A  files  a  bill  for  discovery  to  obtain  inspection  of  documents 
in  X's  possession  in  England  in  aid  of  proceedings  about  to  be 
taken  for  recovery  of  land  in  India.  The  Court  has  no  jurisdic- 
tion.' 

Exception.^ — -Where  the  Court  has  jurisdiction  to  enter- 
tain an  action  against  a  person  under  eitlier 
Rule  45,^  or  under  any  of  the  Exceptions  to 
Rule  46/  the  Court  has  jurisdiction  to  entertain 
an  action  against  such  person  respecting  an  immov- 
able situate  out  of  England  (foreign  land),  on  the 
ground  of  either — 

(a)  a  contract  between  the  parties  to  the  action,  or 

(b)  an  equity  between  such  parties '' 
with  reference  to  such  immovable. 

'  Matthaei  v.  Galitzin  (1874),  L.  R.  18  Eq.  340. 

'•  A  foreigner  resident  abroad  cannot  bring  another  foreigner  into  this  Court 
"  respecting  property  with  which  this  Court  has  nothing  to  do.  This  Court  is 
"  not  to  be  made  a  vehicle  for  settling  disputes  arising  between  parties  resident 
"  abroad."  Ibid.,  pp.  348,  349,  per  Malins,  V.-C.  Semhle,  the  real  reason  is 
the  fact  of  the  property  being  abroad.  A,  an  alien,  may  certainly  sue  X,  an 
alien,  in  England  for  breach  of  contract.  Compare  Blake  v.  Blahe  (1870),  18  W.  R. 
944  ;  Cookney  v.  Anderson  (1862),  31  Beav.  462.  See,  also,  Whitaker  v.  Forbes 
(187.5),  1  C.  P.  D.  (C.  A.)  51.  But  contrast  Buenos  Ayres  Go.  v.  Northern  Rail.  Co. 
(1877),  2  Q.  B.  D.  210. 

'^  British  South  Africa  Co.  v.  Companhia  de  Mozambique,  [1893]  A.  C.  602. 

3  Seiner  v.  Marqtiis  of  Salisbury  (1876),  2  Ch.  D.  378. 

"You  cannot,  in  my  opinion,  maintain  a  suit  in  this  country  for  the  recovery  of 
"  land  in  the  colonies  or  a  foreign  country.  If,  then,  this  bill  is  for  discovery  in  aid 
"  of  a  suit  which  cannot  be  maintained  in  this  Court,  that  is,  if  the  plaintiflE  does  not 
"  show  a  title  to  sue,  he  shows  no  title  to  discovery."  Ibid.,  p.  385,  judgment  of 
Malins,  V.-C.  See  also  Norton  v.  Florence  Land,  ^c.  Co.  (1877),  7  Ch.  D.  332  ; 
Moor  V.  Anglo-Italian  Bank  (1879),  10  Ch.  D.  681. 

*  See,  as  to  this  anomalous  exercise  of  jurisdiction,  Westlake  (4th  ed.),  pp.  210 — 
214,  88.  172 — 174  ;  Foote,  chap,  vi.,  pp.  184 — 197  ;  and  for  its  application  to  an 
administration  action,  see  Ewing  v.  Orr-Ewing  (1883),  9  App.  Cas.  34  ;  Ewing  v. 
Orr-Ewing  (1885),  10  App.  Cas.  453. 

5  Seep.  2X1,  post. 

6  See  p.  222,  post. 

'  As  to  what  may  constitute  an  equity,  compare  illustrations,  pp.   206,  207, 
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Comment. 

The  principle  on  which  this  exception,  originally  derived  from 
the  practice  of  the  Court  of  Chancery,  rests,  is  that  though  the 
Court  has  no  jurisdiction  to  determine  rights  over  foreign  land, 
yet,  where  the  Court  has  jurisdiction  over  a  person  from  his  pre- 
sence in  England,  or  now  from  the  Court  having  jurisdiction  to 
serve  him  with  a  writ  or  notice  thereof  though  he  is  out  of  Eng- 
land,' the  Court  has  jurisdiction  to,  and  will  compel  him  to 
dispose  of,  or  otherwise  deal  with,  his  interest  in  foreign  land  so  as 
to  give  effect  to  obligations  which  he  has  incurred  with  regard  to 
the  land.  The  obligations  which  the  Court  will  thus  enforce  are 
not  easily  brought  under  any  one  definite  head.  Westlake  describes 
them  as  obligations  relating  to  immovables  which  arise  from,  or  as 
from,  a  person's  own  contract  or  tort.^  Poote  states  that  "the 
"  English  Courts,  acting  in  personam  and  not  in  rem,  will  make 


post;  and  contrast  Siclcs  t.  Powell  (1869),  L.  R.  4  Ch.  741,  and  Samson  v.  Harrison 
(1873),  L.  R.  8  Oh.  342.  As  to  equitable  interests  in  foreign  land,  and  how  far 
trusts  can  be  engrafted  upon  foreign  land,  see  Lewin  on  Trusts  (8th  ed.),  chap,  iv., 
paras.  4—  6,  pp.  48 — 50. 

1  Jenney  v.  Mackintosh  (1886),  33  Ch.  D.  595  ;  (1889),  W.  KT.  94  ;  Buder  y. 
Amsterdamaeh  Trustees  Kantoor,  [1902]  2  Ch.  132. 

"  It  is  argued,"  says  Byrne,  J.,  in  the  last  case,  "  that  there  is  no  precedent  or 
"  authority  for  the  exercise  of  the  jurisdiction  in  personam,  unless  against  persons 
"  actually  within  this  country,  and  that  to  allow  service  of  notice  of  writ  upon  a 
"  foreigner  resident  abroad,  and  then  to  act  in  personam  against  him,  would  in 
"  effect  be  to  enlarge  or  extend  the  jurisdiction  of  the  Court  in  a  manner  not 
' '  authorized  by  principle  or  authority 

"  In  the  present  case  the  service  is  authorized  by  the  terms  of  the  rule  I  have 
"  referred  to  [R.  S.  C,  Ord.  XI.  i.  1  (g)],  and  I  consider  that  to  allow  service  in 
"  accordance  with  that  rule  is  not  to  extend  jurisdiction,  but  to  enable  the  old 
"jurisdiction  to  be  exercised  in  a  case  where,  at  one  time,  it  could  not  have  been 
"  exercised  by  reason  of  defective  rules  of  procedure."  [1902]  2  Ch.  132,  142,  143. 
Compare  Bawtree  v.  Great  North- West  Central  Railway  (1898),  14  T.  L.  R.  448,  and 
see  as  to  Ord.  XI.  r.  1  (g).  Rule  46,  Exception  7,  p.  243,  post. 

The  original  jurisdiction  of  the  Court  of  Chancery  depended  upon  the  defendant 
being  in  England,  and  thus  within  the  jurisdiction  of  the  Court  in  a  way  which 
enabled  the  Court  to  compel  him  to,  e.y.,  perform  a  contract  with  regard  to  foreign 
land.  As  to  the  legitimacy  of  the  extension  of  the  Court's  jurisdiction  as  regards 
foreign  land  to  cases  in  which,  under  the  present  practice,  the  Court  can  serve  a 
person  with  a  writ  though  he  is  not  in  England,  some  doubt  may  be  felt.  See 
Foote  (3rd  ed.),  p.  187,  note  a.  But  the  authority  for  such  extension  seems  strong. 
The  oases  of  its  exercise  arise  mainly,  if  not  entirely,  under  Ord.  XI.  r.  1  (g). 
(Rule  46,  Exception  7.)  They  might  (sembU)  arise  in  some  other  cases,  e.g.,  under 
Ord.  XI.  r.  1  (c).     (Rule  46,  Exception  3,  p.  229,  post.) 

2  See  Westlake,  s.  172.  Compare  Eioing  v.  Orr-Ewing  (1883),  9  App.  Cas.  34, 
40,  language  of  Selborne,  C. 
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"  decrees,  upon  the  ground  of  a  contract  or  other  equity  subsisting 
"  between  the  parties,  respecting  property  situated  out  of  the 
"  jurisdiction,"^  />.,  out  of  England. 

This  anomalous  jurisdiction,  it  has  been  judicially  laid  down,  "  is 
'•  grounded,  like  all  other  jurisdiction  of  the  Court  [of  Chancery], 
"  not  upon  any  pretension  to  the  exercise  of  judicial  and  adminis- 
"  trative  rights  abroad,  but  on  the  circumstance  of  the  person  of 
"  the  party  on  whom  this  order  is  made  being  within  the  power 
"  of  the  Co'irt.  If  the  Court  can  command  him  to  bring  home 
"  goods  from  abroad,  or  to  assign  chattel  interests,  or  to  convey 
"  real  property  locally  situate  abroad ; — if,  for  instance,  as  in 
"  Peiin  V.  Lord  Baltimore,'''  it  can  decree  the  performance  of  an 
"  agreement  touching  the  boundary  of  a  province  in  North 
"  America,  or,  as  in  the  case  of  Toller  v.  Carteret,^  can  foreclose 
"  a  mortgage  in  the  Isle  of  Sark,  ...  in  precisely  the  like  manner 
"  it  can  restrain  the  party  being  within  the  limits  of  its  jurisdiction 
"  from  doing  anything  abroad,  whether  the  thing  forbidden  be  a 
"  conveyance  or  other  act  in  pais,  or  the  instituting  or  prosecution 
"  of  an  action  in  a  foreign  Court."* 

"  The  Courts  of  Equity  in  England  are,  and  always  have  been, 
"  Courts  of  conscience,  operating  in  personam  and  not  in  rem ;  and 
"  in  tbe  exercise  of  this  personal  jurisdiction  they  have  always 
"  been  accustomed  to  compel  the  performance  of  contracts  and 
"  trusts  as  to  subjects  which  were  not  either  locally  or  ratione 
"  domicilii  within  their  jurisdiction."^ 

This  indefinite  jurisdiction  is  exceptional,^  and  is  (substantially) 
confined  to  cases  in  which  there  is  either  a  contract  between  the 
parties,  or  something  of  the  nature  of  a  trust.' 

The  Court,  further,  will  not  make  a  decree  which  runs  contrary 
to  the  law  of  the  country  where  the  land  affected  is  situate.  "  If,, 
"  indeed,  the  law  of  the  country  where  the  land  is  situate  should 

1  See  Foote  (3rd  ed.),  185. 

2  1  Ves.  Sen.  444. 
J  2  Vem.  494. 

*  Lord  Fortarlington    v.  Soulby  (1804),    3   My.    &   K.    104,    108,   judgment    of" 
Brougham,  C. 

^  Ewing  t.  Orr-Ewing  (1883),  9  App.  Cas.  34,  40,  per  Selborne,  C. 

I*  See  for  example,  In  re  Hawthorne  (1883),  23  Ch.  D.  743  ;  Matthaei  v.  Galitzin 
(1874),  L.  R.  18  Eq.  340  ;  Norton  v.  Florence  Land  Co.  (1877),  7  Ch.  D.  332. 

■>  Kildare  v.  Eustace  (1686),  1  Vem.  419;  and  see  illustrations,  post.  "As  to^ 
"  lands  lying  in  a  foreign  country,  the  Court  will  enforce  natural  equities,  and 
"  compel  the  specific  performance  of  contracts,  provided  the  parties  he  within  the 
"  jurisdiction,  and  there  be  no  insuperable  obstacle  to  the  execution  of  the  decree." 
Lewin,  Law  of  Trusts  (8th  ed.),  p.  48. 
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^'  not  permit,  or  not  enable,  the  defendant  to  do  what  the  Court 
■"  might  otherwise  think  it  right  to  decree,  it  would  be  useless  and 
"  unjust  to  direct  him  to  do  the  act ;  but  when  there  is  no  such 
^'  impediment,  the  Ooiirts  of  this  country,  in  the  exercise  of  their 
'"  jurisdiction  over  contracts  made  here,  or  in  administering  equities 
"  between  parties  residing  here,  act  upon  their  own  rules,  and  are 
'"  not  influenced  by  any  consideration  of  what  the  effect  of  such 
"  contracts  might  be  in  the  country  where  the  lands  are  situate,  or 
"of  the  manner  in  which  the  Courts  of  such  countries  might  deal 
^'  with  such  equities."  1 

Illustrations. 

1.  X,  who  is  in  England,  has  executed  articles  of  agreement 
■with  A  in  England  with  reference  to  land  in  Canada.  A  brings 
an  action  against  X  for  specific  performance.  The  Court  has 
jurisdiction.'* 

2.  A  is  the  owner  of  an  estate  in  St.  Christopher,  West  Indies. 
X,  a  creditor  of  ^'s,  by  unfair  use  of  process  in  local  Courts, 
■causes  ^'s  estate  to  be  sold,  and  purchases  it.  X  is  in  England. 
The  Court  has  jurisdiction  to  decree  reconveyance  of  estate.' 

3.  A  decree  is  made  in  the  Court  directing  an  inquiry  to 
.ascertain  the  amount  of  the  mortgage  debt  due  on  lands  in  a 
West  Indian  Island  in  proceedings  for  redemption,  all  parties 
being  in  this  country.  The  Coui-t  has  jurisdiction  to  grant 
injunction  restraining  mortgagee  of  estate  from  proceeding  on  a 
bill  of  foreclosure  in  the  colonial  Court.* 

4.  A,  residing  in  England,  brings  an  action  against  X  and  Y, 
also  residing  in  England,  to  enforce  a  lien  on  land  in  Prussia. 
Semble,  that,  if  A  can  show  special  circumstances  arising  oat  of 
the  dealings  between  the  parties,  the  Court  may  have  jurisdiction 
to  entertain  the  action.* 

5.  X  mortgages  land  in  one  of  the   colonies  to  A.     X  is  in 

1  Ex  parte  Pollard  (1840),  Mont.  &  Ch.  239,  250;  4  Deacon,  27;  Westlake  (4th 
•«d.),  p.  210,  8.  172. 

'  See  Penn  v.  Baltimore  (1760),  1  Ves.  Sen.  444  ;  Tulloch  v.  Hartley  (1841),  1 
Y.  &  CoU.  111. 

■i  Cranstownv.  J'ohnston  {1196),  3  Ves.  170;  (1800),  5  Ves.  277.  See  Mereamtile 
Investment,  ^e.  Co.  v.  River  Plate  Co.,  [1892]  2  Ch.  303.  But  contrast  White  \. 
Sail  (1806),  12  Ves.  321.     See  Jackson  v.  Petrie  (1804),  10  Ves.  164. 

♦  Bechford  v.  Kemble  (1822),  1  S.  &  St.  7.  See  Booth  v.  Leycester  (1837),  1  Keen, 
^79  ;  Bunbury  v.  Bunbury  (1839),  1  Beav.  318. 

6  NorrisY.  Chamhres  (1861),  3  De  G.  P.  &  J.  583;  30  L.  J.  Ch.  285.  Conf. 
^Harrison  v.  Harrison  (1873),  L.  R.  8  Ch.  342. 
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England.     The  Court  has  jurisdiction  to  make  a  foreclosure  decree 
against  X.^ 

6.  The  Court  has  jurisdiction  to  take  accounts  between  A  and 
X,  tenants  of  foreign  land.     A  and  X  are  in  England.^ 

7.  A  brings  an  action  against  X,  who  is  in  England,  to  be 
relieved  of  a  charge  on  ^'s  land  in  Ireland,  which  charge  has  been 
obtained  by  fraud.     Semble,  the  Court  has  jurisdiction.' 

8.  A  brings  an  action  against  X,  Y  and  Z  to  enforce  against 
real  estate  in  Trinidad  the  trusts  of  a  creditor's  deed.  X,  Y  and 
Z  are  the  persons  in  whom  the  legal  estate  is  outstanding.  X 
and  Y  reside  in  England,  and  Z  resides  in  Trinidad.  The  Court 
has  jurisdiction  to  entertain  the  action  against  X  and  Y,  and  also 
against  Z,*  i.e.,  he  may  be  served  with  a  writ  in  Trinidad.* 

9.  A  brings  an  action  against  K,  who,  though  out  of  England, 
is  domiciled  or  ordinarily  resident  in  England,  to  be  relieved  of  a 
charge  on  ^'s  land  in  Ireland,  which  charge  has  been  obtained  by 
fraud.     Semble,  the  Court  has  jurisdiction.^ 

Rule  40.^ — The  Court  has  no  jurisdiction  to  entertain 
an  action  for  the  enforcement,  either  directly  or  indirectly, 
of  a  penal  law  of  a  foreign  country. 

Comment. 

"  The  common  law  considers  crimes  as  altogether  local,  and 
"  cognisable  and  punishable  exclusively  in  the  country  where  they 

1  Paffet  Y.  Ede  (1874),  L.  R.  18  Eq.  118.  Compare  Westlake  (4tli  ed.),  213,  214. 
See  Bechford\.  Kemhle  (1822),  1  S.  &  St.  7. 

^  Scott  V.  Nesbitt  (1808),  14  Ves.  438.  Compare  Carteret  t.  Fetty  (1676),  2  Swanst. 
323  (n.),  where  the  defendant  •vras  out  of  England. 

^  Arglasse  v.  Muschamp  (1682),  1  Vern.  75.  See  Kildare  t.  Emtace  (1686),  1  Vera. 
419;  Angus  v.  Angus  (1737),  West.  23;  Olarke  v.  Ormonde  (1821),  Jacob,  108. 
Conf.  Beckfordv.  Kemhle  (1822),  1  S.  &  St.  7  ;  Bimbury  v.  Bunhury  (1839),  1  Beav. 
318  ;    Tulloch  t.  HartUy  (1841),  1  Y.  &  Coll.  114. 

'  Jenney  v.  Mackintosh  (1886),  33  Ch.  D.  595  ;  Duder  ,v.  Amsterdamsch  Trustees 
Eantoor,  [1902]  2  Ch.  132. 

5  Under  R.  S.  C.  1883,  Ord.  XI.  r.  1  (g).  See  Exception  7  to  Rule  46,  p.  243, 
post. 

*  See  Duder -V.  Amsterdamsch  Trusters  Eantoor,  [1902]  2  Ch.  132;  Bawlree  v. 
Great  North-West  Central  Sailway  (1898),  14  T.  L.  R.  448;  R.  S.  C,  Ord.  XI. 
r.  1  (c) ;  and  Exception  3,  p.  229,  post. 

''  Story,  8S.  620—622;  Piggott  (2nd  ed.),  p.  209;  Folliotly.  Ogden  (1789),  1  H. 
BL  123;  2  R.  R.  736;  Huntington  v.  Attrill,  [1893]  A.  C.  150;  Wisconsin  v. 
JPelican  Co.  (1888),  127  U.  S.  265 ;  Suntington  v.  Attrill  (1892),  146  U.  S.  657. 
Compare  Intro.,  p.  36,  ante,  and  Rule  126,  p.  458,  post. 
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"  are  committed  .  .  .  The  same  doctrine  has  been  frequently 
"  recognised  in  America.  .  .  .  Chief  Justice  Marshall,  in 
"  delivering  the  opinion  of  the  Supreme  Court,  said  :  '  The  Courts 
"  of  no  country  execute  the  penal  laws  of  another.'  "^ 

"  The  rule  that  the  Courts  of  no  country  execute  the  penal  laws 
"  of  another  applies  not  only  to  prosecutions  and  sentences  for 
"  crimes  and  misdemeanours,  but  to  all  suits  in  favour  of  the 
"  State  for  the  recovery  of  pecuniary  penalties  for  any  violation 
"  of  statutes  for  the  protection  of  its  revenue,  or  other  municipal 
"  laws,  and  to  all  judgments  for  such  penalties.  If  this  were  not 
"  so,  all  that  would  be  necessary  to  give  ubiquitous  effect  to  a 
"  penal  law  would  be  to  put  the  claim  for  a  penalty  into  the  shape 
"  of  a  judgment."^ 

Hence  the  High  Court  cannot  entertain  either  an  action  for  the 
recovery  of  a  penalty  due  under  the  law  of  a  foreign  country,  or 
an  action  on  a  foreign  judgment  for  such  penalty.^ 

Question. —  What  is  a  penal  law  ?  The  application  of  Rule  40 
raises  the  difficult  question,  when  is  a  law  to  be  considered  a  penal 
law  ?  or,  what  is  really  the  same  inquiry  under  another  form,  when 
is  an  action  to  be  considered  a  penal  action  ? 

These  inquiries  are  to  be  answered  as  follows  :  A  "  penal  law  " 
is  strictly  and  properly  a  law  which  imposes  punishment  for  an 
offence  against  the  state ;  and  a  "  penal  action  "  is  a  proceeding  for 
the  recovery,  in  favour  of  the  state,  of  a  penalty  due  under  a  penal 
law.*  A  law,  on  the  other  hand,  is  not  a  penal  law  merely  because 
it  imposes  an  extraordinary  liability  on  a  wrong-doer,  in  favour  of 
the  person  wronged,  which  is  not  limited  to  the  damages  suffered 
by  him ;  and  an  action  for  enforcing  such  liability,  by  the  recovery 
of  the  penalty  due  to  the  person  wronged,  is  not  a  penal  action : 
the  essential  characteristic,  in  short,  of  a  penal  action  is  that  it 
should  be  an  action  on  behalf  of  the  government  or  the  community, 
and  not  an  action  for  remedying  a  wrong  done  to  an  individual.' 

'  See  Story,  8S,  620,  621,  citing  The  Antelope,  10  Wieat.  66,  123.  And  compare 
FoUiott  Y.  Offden  (1789),  1  H.  Bl.  123  ;  2  R.  R.  736  ;  Ogdm  v.  FoUiott  (1790),  3  T.  R. 
726  ;  Eafacl  v.  Verelst  (1775),  2  W.  Bl.  983. 

2  Wisconsin  v.  Pelican  Oo.  (1838),  127  U.  S.  265,  290,  per  curiam.  The  pas- 
sage is  cited  with  approval  not  only  by  the  Supreme  Court  in  Huntington  v.  Attrill 
(1892),  146  U.  S.  657,  671,  but  also  by  the  Privy  Council  in  Suntington  v.  Attrill, 
[1893]  A.  C.  160,  157. 

^  As  to  effect  of  foreign  judgments,  see  chap,  xvii.,  post,  and  especially  Exception 
(p.  414)  to  Rule  102,  post. 

^  Suntington  v.  Attrill  (1892),  146  U.  S.  667,  667,  opinion  of  Supreme  Court ; 
Huntington  v.  Attrill,  [1893]  A.  C.  loO,  166,  157,  judgment  of  Privy  Council. 

6  Ibid. 
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A  proceeding,  then,  in  order  to  come  within  Rule  40,  must  be  in  the 
nature  of  a  suit  in  favour  of  the  state  whose  law  has  been  infringed. 

Illustrations. 

1.  X  incurs  a  penalty  of  100/.  for  the  infringement  of  the  law 
of  a  foreign  country  prohibiting  the  sale  of  spirits.  The  penalty  is 
recoverable  in  the  Courts  of  the  foreign  country  in  an  action  for 
debt  brought  by  an  official  of  the  foreign  government.  X  is  in 
England.  The  proper  official  brings  an  action  in  the  High  Court 
for  the  recovery  of  the  100/.     The  Court  has  no  jurisdiction.^ 

2.  The  circumstances  are  the  same  as  in  Illustration  1,  except 
that  the  penalty  is  recoverable  under  the  law  of  the  foreign  country 
by  an  informer,  and  A,  the  informer,  brings  an  action  for  the 
recovery  of  the  100/.  due  from  X.     The  Court  has  no  jurisdiction.'^ 

3.  Under  the  law  of  an  American  State,  X,  the  treasurer  of  an 
insurance  company  in  the  State,  incurs  a  penalty,  amounting  in 
English  money  to  100/.,  for  not  making  certain  retm-ns  in  respect 
of  the  business  of  the  company.  The  penalty  is,  under  the  law  of 
the  State,  recoverable  by  a  State  official.  Half  the  penalty,  when 
recovered,  is  to  be  paid  by  him  into  the  State  treasury,  and  half  is 
to  be  retained  for  himself.  A,  the  State  official,  obtains  judgment 
against  X  iu  the  Court  of  the  American  State  for  the  100/.  X 
is  in  England.  A  brings  an  action  on  the  judgment  against  X. 
The  Court  has  no  jurisdiction.' 

4.  TJnder  the  law  of  New  York,  the  director  of  a  trading  cor- 
poration, who  signs  certain  certificates  with  regard  to  the  affairs  of 
the  corporation  knowing  such  certificates  to  be  false,  becomes  liable 
for  the  debts  of  the  corporation.  Under  this  law,  X,  a  director  of 
a  New  York  company,  becomes  liable  to  A,  a  creditor  for  a  debt 
due  from  the  company.  X  is  in  England.  A  brings  an  action 
against  X  for  the  debt.  Semble,  the  Court  is  not,  under  Rule  40, 
deprived  of  jurisdiction.* 

5.  The  circumstances  are  the  same  as  in  Illustration  4,  except 

'  Compare  ffuntington  v.  Attrill,  [1893]  A.  0.  160. 

^  Semble,  that  this  is  so,  even  though  the  penalty  goes  wholly  to  the  informer ; 
for  the  object  of  the  action  is  not  to  remedy  a  wrong  done  to  the  plaintiff,  but  to 
punish  the  defendant  for  violating  the  law  of  the  foreign  state.  Compare  Robinson 
V.  Currey  (1881),  7  Q.  B.  D.  (C.  A.)  46S,  and  Saunders  v.  Wiel,  [1892]  2  Q.  B. 
(C.  A.)  321.     See  Wisconsin  v.  Pelican  Co.  (1888),  127  U.  S.  265. 

^  See  Wisconsin  v.  Felioan  Co.  (1888),  127  U.  S.  265. 

'  Huntington  v.  Attrill,  [1893]  A.  C.  150.  It  is,  of  course,  possible  that  the 
jurisdiction  of  the  Court  may  be  excluded  under  some  other  Bule  in  this  Digest. 

D.  !■ 
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that  A  has  recovered  judgment  in  the  Court  of  New  York  for  the 
penalty,  and  brings  an  action  against  X  in  England  on  the 
judgment.  Semble,  the  Court  is  not,  under  Eule  40,  deprived  of 
jurisdiction.^ 


(B)  WHEEE  JURISDICTION  EXISTS. 
(«')  In  Respect  of  Persons. 

Rule  41.^ — Subject  to  Rule  88,  and  to  the  exception 
hereinafter  mentioned,  no  class  of  persons  is,  as  such, 
excluded  or  exempt  from  the  jurisdiction  of  the  Court, 
«.e.,  any  person  may  be  a  party  to  an  action  or  other  legal 
proceeding  in  the  Court. 

Comment. 

The  High  Court,  subject  to  the  very  slight  limitations  referred 
to  in  our  Rule,  is  open  to  persons  of  every  description.  No  one  is, 
on  account  of  his  mere  position  or  status,  precluded  from  being 
plaintiff  in  an  action,  or  from  taking  legal  proceedings  ia  the 
Court.  Nor,  again,  is  any  one,  on  account  of  his  mere  position  or 
status,  exempt  from  the  liability  to  be  made  defendant  in  an 
action,  or,  speaking  generally,  to  have  legal  proceedings  taken 
against  him  in  the  High  Court.  In  this  matter,  a  British 
subject  and  an  alien,'  a  natural  person  and  a  corporation,*  an 
infant,  a  married  woman,  a  peer,  and  (subject,  of  course,  to  the 
effect  of   Rule  38)    a   foreign   sovereign,*  stand  in   exactly  the 


'  Euntington  v.  Attrill,  [1893]  A.  C.  160.  This  case  throws  light  on  the  nature 
of  a  "  penal  law." 

'  Compare  Dicey,  Parties  to  an  Action,  pp.  1 — 4  ;  Phillips  v.  Eyre  (1870),  L.  E. 
6  Q.  B.  1,  28,  judgment  of  Court  delivered  hy  WiUes,  J.  Compare,  especially, 
Illustrations  to  Rule  46,  post. 

'  Se  la  Vega  v.  Viamna  (1830),  1  B.  &  Ad.  284 ;  Melan  v.  Duke  de  Mtzjames 
(1797),  1  B.  &  P.  138  ;   Worms  v.  De  Valdor  (1880),  49  L.  J.  Ch.  261. 

*  Magdalena  Co.  v.  Ma/rtin  (1869),  2  E.  &  E.  94  ;  Carron  Co.  v.  Maclarm  (1855), 
6  H.  L.  C.  416  ;   Westman.  v.  Aktiebolaget,  ^c.  (1876),  1  Ex.  D.  237. 

«  Emperor  of  Austria  v.  Day  (1861),  30  L.  J.  Ch.  690 ;  3  De  G.  F.  &  J.  217 ; 
United  States  T.  Frioleau  (1865),  2  H.  &  M.  559  ;  Republic  of  Peru  v.  Dreyfus  (1888), 
38  Ch.  D.  348.  There  is  no  rule  that  the  monarch  or  other  titular  head  of  a  foreign 
state  is  the  only  person  who  can  sue  here  in  respect  of  the  pubUo  property  or 
interest  of  that  state ;  and  sembley  that  an  action  on  a  cotLtract  made  in  a  foreign 
country  with  a  foreign  government  can  be  brought  on  behalf  of  that  government 
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same  position.     No  foreigner  is,  as  such,  required  even  to  give 
jsecurity  for  costs.^ 

Exception. — The  Court  has  no  jurisdiction  during  the 
continuance  of  war  to  entertain  an  action  brought 
by  an  alien  enemy,  unless  he  is  living  here  under 
the  license  or  protection  of  the  Crown.^ 

The  term  "  alien  enemy  "  includes  any  British 
subject  or  citizen  of  a  neutral  state  voluntarily 
residing  during  a  v?ar  with  Great  Britain  in  a 
hostile  country.* 

Rule  42/ — The  Court  has  jurisdiction  in  an  action* 
over  any  person  who  has  by  his  conduct  precluded 
himself  from  objecting  to  the  jurisdiction  of  the  Court. 

Comment. 

A  person  who  would  not  otherwise  be  subject  to  the  juris- 
•diction  of  the  Court  may  preclude  himself  by  his  own  conduct 

by  any  person  with  whom  the  contract  is  made  under  the  law  of  such  foreign 
■country.     ITuquierdo  v.  Clydebank  Engineering,  ^e.  Co.,  [1902]  A.  C.  524. 

'  The  Court  can,  it  is  true,  in  its  discretion  compel  a  plaintiff,  who  is  perma- 
nently residing  out  of  England,  to  give  security  for  costs,  but  this  can  be  done 
in  the  case  of  a  British  subject  no  less  than  in  that  of  an  alien. 

2  Wells  V.  Willimm  (1697),  1  Salk.  46  ;  Le  Bret  v.  Fapillon  (1804),  4  East,  502 ; 
7  R.  R.  618  ;  Alcinous  v.  Nigreu  (1854),  4  E.  &  B.  217  ;  24  L.  J.  Q.  B.  19  ;  Antoine 
V.  Morshead  (1815),  6  Taunt.  237  ;  Daubuz  v.  Morshead  (1815),  6  Taunt.  332.  But 
the  Court  has  jurisdiction  after  the  restoration  of  peace  to  entertain  an  action  by  an 
alien  who  was  an  enemy  during  the  war  in  respect  of  a,  contract  made  before  the 
commencement  of  the  war.  Jamon  v.  Driefontein  Consolidated  Mines,  Ltd.,  [1902] 
A.  C.  484. 

'  See,  as  to  disabilities  of  an  alien  enemy,  Dicey,  Parties  to  Action,  pp.  3,  4. 

It  may  be  suggested  that  to  this  exception  should  be  added  another,  viz. ,  that 
the  Court  has  no  jurisdiction  to  entertain  an  action  brought  by  the  Crown.  But 
though  the  Crown  cannot  bring  an  action,  the  Crown  can  take  proceedings  ia  the 
High  Coiirt  by  information,  &c.,  e.g.,  for  recovery  of  debts ;  and  with  the  technical 
rules  as  to  practice,  except  in  so  far  as  they  determine  the  jurisdiction  of  the  Court, 
this  Digest  is  not  concerned. 

*  This  Role  is  manifestly  a  mere  application  of  General  Principle  No.  IV., 
p.  44,  anU.  See  JBoyle  v.  Sacker  (1888),  39  Ch.  D.  (0.  A.)  249  ;  Tharsis  Sulphur 
Co.  V.  l,a  Soeiete  des  Metaux  (1889),  58  L.  J.  Q.  B.  435  (action  in  personam). 
See  further,  p.  261,  note  2,  post. 

*  The  word  "  action  "  does  not  include  a  suit  for  divorce.  See  Rule  49,  p.  261, 
post;    and  as   to    Zycklinski    v.    Zycklinski    (1862),  2  Sw.   &  Tr.  420;  31    L.  J. 

_.P.  &  M.  37,  see  Armitage  v.  Att.-Gen.,  [1906]  P.  136,  140. 
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from  objecting  to  its  jurisdiction,  and  thus  give  the  Court  au 
authority  over  him  which,  but  for  his  submission,  it  would  not 
possess. '^ 

This  submission  may  take  place  in  various  ways.  A  defendant 
in  an  action,  who  does  not  at  the  right  stage  take  objection  to  the 
jurisdiction  of  the  Court,  but  defends  his  case  upon  the  merits^ 
submits  to  its  authority.  So,  again,  does  a  person  who,  though 
he  would  not  be  otherwise  liable  to  the  Court's  jurisdiction,  has 
made  it  part  of  a  contract  that  questions  arising  under  the 
contract  shall  be  decided  by  the  Court.  A  person,  further,  who- 
comes  before  the  Court  as  a  plaintiff  in  general  gives  the  Court 
jurisdiction  to  entertaiu  a  counter-claim,  or,  in  other  words,, 
a  cross-action,  against  him.^  Whether  a  person  has  or  has  not 
submitted  to  the  jurisdiction  of  the  Court  depends  upon  the 
circumstances  of  the  case  ;  but  the  Court,  as  regards  its  own 
jurisdiction,  though  not  invariably  as  regards  the  jurisdiction  of 
foreign  Courts,  maintains  the  principle  that  submission  gives 
jurisdiction. 

In  the  application  of  this  principle  two  things  must  be  borne 
in  mind. 

The  first  is  that  the  principle  is  applicable  only  to  actions  or 
to  proceedings,  which  are  strictly  of  the  nature  of  an  action. 
The  second  is  that  submission  can  give  the  Court  jurisdiction 
only  to  the  extent  of  removing  objections  thereto  which  ar& 
purely  personal  to  the  party  submitting,  as,  for  example,  the- 
objection,  in  the  case  of  a  defendant,  that  he  has  not  been  duly 
served  with  a  writ ;  submission  cannot  give  the  Court  jurisdiction 
to  entertain  an  action  or  other  proceeding  which  in  itself  lies^ 
beyond  the  competence  or  authority  of  the  Court.'  Hence  the- 
principle  does  not  apply  to  a  suit  for  divorce.* 

'  See  Intro.,  General  Principle  No.  IV.,  p.  44,  ante;  and  compare,  for  an 
example  of  such  submission,  Exception  1  to  Rule  38,  p.  198,  ante. 

2  See  Yorkshire  Tannery  v.  Eglinton  Go.  (1884),  54  L.  J.  Ch.  81,  83,  judgment  of 
Pearson,  J. 

'  Light  is  thro-wn,  as  to  the  limits  within  which  consent  or  submission  can  give 
jurisdiction,  by  cases  on  prohibition,  such  as  Farquharson  t.  Morgan,  [1894]  1  Q.  B. 
(0.  A.)  5.^2  ;  Mayor  of  London  v.  Cox  (1867),  L.  R.  2  H.  L.  239  ;  Broad  v.  Perkins 
(1888),  21   Q.  B.  D.  (C.  A.)  533  ;  Buggin  v.  Bennett  (1767),  4  Burr.  2036. 

'  Oompaxe  Armitage'v,  Att.-Gen.,  [1906]  P.  Ii5,  140,  judgment  of  Sir  J.  GoreE 
Barnes,  which  in  efBeot,  and  rightly,  it  is  submitted,  overrules  Zycklinski  t.. 
Zyeklinski  (1862),  2  Sw.  &  Tr.  420.     See  p.  261,  post. 
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Illustrations. 


1.  A  brings  an  action  against  X,  who  has  not  been  duly  served 
"with  a  writ.  X  takes  no  objection  to  the  jurisdiction  of  the  Court 
on  accoimt  of  want  of  due  service,  but  defends  himself  on  the  merits 
of  his  case.  The  Court  has  jurisdiction  to  entertain  an  action 
against  X. 

2.  A  brings  an  action  against  X,  who  makes  a  counter-claim 
against  A  in  respect  of  damages  due  from  ^  to  X  for  breach  of  a 
contract  made  between  A  and  X  in  France,  and  to  be  performed 
wholly  in  France.  -4  is  a  French  subject  domiciled  in  France  and 
has  never  been  in  England.  If  X  had  brought  an  action  against 
A  for  the  breach  of  contract,  A  might  have  objected  to  the  juris- 
diction of  the  Court,  ^'s  submission  {semble)  gives  the  Court 
jurisdiction  to  entertain  the  counter-claim. ^ 

'i.  X  is  a  French  company  incorporated  according  to  French  law 
and  carrying  on  business  at  Paris,  where  is  the  company's  principal 
office.  X  has  no  place  of  business  in  the  United  Kingdom.  A  is 
a  copper  company  with  registered  office  at  Glasgow,  carrying  on 
business  at  Newcastle-on-Tyne.  There  is  a  contract  between  A 
and  X  whereby  A  agrees  to  sell,  and  X  agrees  to  purchase, 
copper.  It  is  part  of  the  contract  that  it  should  be  construed 
according  to  English  law,  and  that  JV  of  London  should  be  agent 
of  X,  "  on  whom  any  writ  or  other  legal  process  arising  out  of  the 
"  contract  might  be  served."  X  refuses  to  accept  copper,  or  to  pay 
for  the  same.  A  brings  action  for  breach  of  contract.  Writ 
served  on  If.     The  Court  has  jurisdiction.^ 

4.  X  is  a  Russian  subject,  residing  at  Odessa,  but  carrying  on 
business  in  London.  Action  by  A  and  £,  a  London  firm,  for  the 
delivery  of  certain  goods  to  A  and  £  by  X,  and  for  an  injunction 
to  restrain  X  from  dealing  with  goods.  X  is  not  in  England. 
Leave  is  obtained  ex  parte  for  service  of  writ  on  N,  X's  solicitor. 
X  appears  by  counsel  and  files  affidavits,  and  the  case  is  argued  on 
its  merits  ;  objection  is  then  taken  against  order  allowing  substituted 
service.     The  Court  has  jurisdiction.^ 

'  See  Yorkshire  Tannery  v.  Mglinton  Co.  (1884),  64  L.  J.  Ch.  81. 

'  Tharais  Sulphwr  Co.  v.  La  Societe  des  Metaux  (1889),  68  L.  3.  Q.  B.  D.  435. 
Note  that  the  jurisdiction  arises  from  the  contract,  and  is  independent  of  the 
Rules  of  Court  contained  in  Ord.  XI.  r.  1.  Contrast  British  Wagon  Co.  y.  Gray, 
[1896]  1  Q.  B.  (C.  A.)  35. 

'  BoyU  V.  Sacker  (1888),  39  Oh.  D.  (C.  A.)  249.  The  ground  of  jurisdiction  is 
that  the  defendant,  having  appeared  and  argued  the  case  on  the  merits,  cannot 
then  take  objection  to  the  service. 
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5.  Action  by  A  and  B,  owners  of  British  ship  the  Kildmia, 
against  the  Gemma,  a  foreign  ship,  of  which  X  and  Y  are  owners, 
for  damages  caused  bj  collision  in  the  Thames  between  the  Gemma 
and  the  Kildona.  X  and  Y  enter  appearance,  and  the  Gemma  is 
released  on  bail.  Judgment  against  X  and  Y.  Having  appeared, 
they  are  personally  liable  to  pay  the  amount  of  judgment.^ 

6.  W,  a,  wife,  petitions  for  divorce  from  S,  her  husband. 
Neither  W  nor  S  are  domiciled  in  England,  fi"  appears  abso- 
lutely and  not  under  protest,  and  obtains  further  time  to  make  an 
answer.     The  Court  has  no  jurisdiction  to  grant  a  divorce.^ 


(ii)  In  Respect  of  Subject-Matter. 

Rule  43.^ — The  Court  has  jurisdiction  to  entertain 
proceedings  for  the  determination  of  any  right  over,  or  in 
respect  of, 

(1)  any  immovable, 

(2)  any  movable, 
situate  in  England. 

This  Rule  must  be  read  subject  to  the  Rules  governing 
the  jurisdiction  of  the  Court  in  particular  kinds  of  action 
or  proceedings. 

Comment. 

This  Rule  is  of  the  most  general  description.  All  that  it  asserts 
is  the  jurisdiction  of  the  Court  in  respect  of  all  property,  whether 
immovable  or  movable,  situate  in  England.  How  far,  if  at  aU,  the 
exercise  of  this  authority  is  restricted  by  the  Eules  governing  the 
jurisdiction  of  the  Court  in  any  particular  kind  of  action,  e.g.,  an 
action  in  personam  or  an  action  in  rem,  must  be  gathered  from  such 
Eules.* 

The  jurisdiction  of  the  Court  as  regards  English  immovables, 
e.g.,  land  or  houses,  is,  as  contrasted  with  the  jurisdiction  of  any 


1  The  Gemma,  [1899]  P.  285. 

2  Armitage  v.  Alt. -Gen.,  [1906]  P.  135;  Sinclair's  Divorce  Bill,  [1897]  A.  0. 
469. 

*  Territorial  iuriadiotion  "exists  always  as  to  land  within  the  territory,  and  it 
"  may  be  exercised  over  movables  within  the  territory."  Sirdar  Gurdyal  Singh  v. 
Sujah  ofFaridkote,  [1894]  A.  0.  670,  6%^,  per  curiam. 

*  See  chaps,  v.  to  ix.,  Rules  46 — 65,  post. 
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foreign  1  Court,  exclusive.^  Our  Rule  applies  [inter  alia)  to  any 
question  as  to  the  title  to  English  land,  whether  it  be  freehold  or 
leasehold  (and  therefore  personal  property^),  under  a  will  or  under 
an  intestacy :  such  a  question  must  be  determinable  by  the  High 
Court,  and  cannot  be  determined  by  any  foreign  Court. 

The  jurisdiction  of  the  Court  as  regards  movables,  i.e.,  goods  or 
ohoses'in  action,  in  England,  is,  as  compared  with  the  jurisdiction 
of  foreign  Courts,  not  exclusive.  There  are  many  cases  in  which 
the  title  to  movables,  even  when  situate  in  England,  may  be 
decided  either  by  the  High  Court  or  by  a  foreign  Court ;  thus  the 
right  to  succeed  to  the  movables  in  England  of  a  person  who  has 
died  domiciled  in  France  may  be  decided  either  by  the  High  Court 
or  by  the  French  Courts.  The  decision,  indeed,  belongs  preferably 
to  the  French  Courts,  and  when  given  by  a  French  Court  will  in 
general  be  held  conclusive  by  our  Com-ts.* 

Illustrations, 

1.  T,  a  Frenchman  domiciled  in  France,  dies  intestate  leaving 
leasehold  property  in  England.  The  Court  has  exclusive  juris- 
diction to  determine  whether  A,  T's  heir  under  the  law  of  France, 
is  or  is  not  entitled  to  succeed  to  the  leaseholds.^ 

2.  T,  an  Englishman  domiciled  in  France,  dies  intestate  leaving 
money  and  stock-in-trade  in  England.  The  Court  has  jurisdiction 
to  determine  whether  A,  T's  son,  is  or  is  not  entitled  to  succeed 
to  money  and  stock-in-trade.®  But  the  French  Courts  have  also 
jurisdiction  to  decide  the  matter.' 

Rule   44. — Subject   to   Rules   38   to   40,    the   Court 
exercises — 

(1)  Jurisdiction  in  actions  in  personam  ;^ 

'  The  Rules  in  this  Digest  have,  it  must  constantly  be  borne  in  mind,  nothing  to 
do  with  the  relative  jurisdiction  of  the  High  Court  and  other  English  Courts. 

•'  See,  as  to  Principle  of  Effectiveness,  Intro.,  G-eneral  Principle  No.  III.,  p.  40, 
ante. 

'  As  to  real  property  and  personal  property,  see  pp.  75 — 77,  ante. 

*  See  Rules  65  and  90,  post,  and  £wing  v.  Orr-Ewing  (1885),  10  App.  Cas.  453, 
502,503,  language  of  Lord  Selbome;  Doglioniy.  Crispin  (1866),  L.  R.  1  H.  L. 
301. 

5  See  Rule  141,  post,  as  to  the  question  being  determinable  by  the  lex  situs. 

6  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1 ;  31  L.  J.  Ch.  402. 

'  See  Rules  90,  108,  and  182,  post,  as  to  the  decision  being  governed  by  the  leu 
domicilii  of  T,  i.e.,  by  the  law  of  France. 

8  See  chap,  v..  Rules  45,  46,  pp.  217,  222,  post. 
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(2)  Admiralty  jurisdiction  in  rem ;^ 

(3)  Divorce  jurisdiction,  and  jurisdiction  in  relation 

to  validity  of  marriage  and  to  legitimacy ;  ^ 

(4)  Jurisdiction  in  bankruptcy ;  ^ 

(5)  Jurisdiction   in   matters  of   administration  and 

succession ;  * 
to  the  extent,  and  subject  to  the  limitations,  hereinafter 
stated  in  the  Rules®  having  reference  to  each  kind  of 
jurisdiction. 

^  See  chap,  vi.,  Rule  47,  p.  251,  post. 
'  See  chap,  yii.,  Rules  48  to  52,  pp.  266 — 2^\,post. 
'  See  chap,  -viii.,  Rules  53  to  61,  pp.  277 — ZOO,  post. 
*  See  chap,  ix.,  Rules  62  to  65,  pp.  303— 318,  ^os<. 
'  Including,  of  course,  the  Exceptions  thereto. 
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CHAPTER  V. 
JURISDICTION   IN   ACTIONS  IN  PERSONAM. 

Rule   45.' — When   the   defendant   in    an    action    in 

personam  is,  at   the  time  for   the    service    of   the   writ, 

in  England,^  the    Court   has   jurisdiction   in    respect  of 

any  cause  of   action,   in    whatever  country  such  cause 

of  action  arises. 

Comment. 

That  this  Rule  may  apply,  two  conditions  must  be  fulfilled. 

First.   The  action  must  he  an  action  in  personam. 

An  action  in  personam  may  be  defined  positively,  though 
perhaps  for  the  purpose  of  this  Digest  a  httle  too  narrowly, 
as  an  action  against  a  person  with  a  view  to  enforce  the  doing 
by  him  of  some  particular  thing,  e.g.,  the  payment  of  damages 
for  a  breach  of  contract  or  for  a  tort ;  under  this  head  come 
inter  alia  every  common-law  action,  whether  on  contract  or  for 
tori,  and  also  every  equitable  proceeding,  the  object  of  which  is 
to  compel  the  doing  or  the  not  doiag  of  a  particular  thing,  as, 
e.g.,  the  specific  performance  of  a  contract.  An  action  in 
personam  may  be  negatively,  and,  for  the  purpose  of  this  Digest, 
somewhat  more  extensively  described  as  any  action  which  is  not 
an  admiralty  action  in  rem,  a  probate  action,  or  an  administration 
action.' 

It  may  be  well,  though  hardly  necessary,  to  add  that  an  action 


'  Westlake,  pp.  232— 246;  Story,  chap.  xiv.  ;  Foote,  pp.  342-357,  483—487; 
Ex  parte  Pascal  (1876),  1  Ch.  D.  (C.  A.)  509,  610  ;  Jackson  v.  Spittall  (1870),  L.  R. 
5  C.  P.  542,  549  ;  and  American  cases,  Peabody  v.  Hamilton,  106  Mass.  217  ;  Moberts 
Y.  Knights,  7  Alien  (Mass.),  449.  Compare  Fry  v.  Moore  (1889),  23  Q.  B.  D.  (C.  A.) 
395.  As  to  power  of  Court  to  stay  an  action,  see  Logan  v.  Bank  of  Scotland,  [1906] 
I  K.  B.  (C.  A.)  141. 

^  See  as  to  meaning  of  "  England,"  p.  71,  OMle. 

^  Compare  Rule  65,  and  comment  tiiereon,  p.  318,  post. 
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in  personam  does  not  include  any  proceeding  which  is  not  in 
strictness  an  "  action  "  at  all,  such  as  a  proceeding  for  divorce,, 
or  for  a  declaration  of  nullity  of  marriage  or  of  legitimacy,  or 
a  proceeding  in  bankruptcy. 

Secondly.  At  the  time  for  the  service  of  the  urit,   the   defendant 
must  be  in  England. 

Every  action  in  the  High  Court  nove  commences  with  the  issue 
of  a  writ  of  summons,^  which  is  in  effect  a  written  command  from 
the  Crown  to  the  defendant  to  enter  an  appearance  in  the  action  ;; 
and  the  service  of  the  writ,  or  something  equivalent  thereto,^  is 
absolutely  essential  as  the  foundation  of  the  Court's  jurisdiction. 
Where  a  writ  cannot  legally  be  served  upon  a  defendant,  the 
Court  can  exercise  no  Jurisdiction  over  him.  In  an  action  in 
personam  the  converse  of  this  statement  holds  good,  and  wherever 
a  defendant  can  be  legally  served  with  a  writ,  there  the  Court, 
on  service  being  effected,  has  jurisdiction  to  entertain  an  action 
against  him.  Hence,  in  an  action  in  personam,  the  rules  as  to- 
the  legal  service  of  a  writ  define  the  limits  of  the  Court's  juris- 
diction.^ Now,  a  defendant  who  is  in  England  can  always,  on 
the  plaintiff's  taking  proper  steps,  be  legally  served  with  a  writ. 
The  service  should  be  personal,  but  if  personal  service  cannot  be 
effected,  the  Court  may  allow  substituted  or  other  service.*  In 
other  words,  the  Court  has  jurisdiction  to  entertain  an  action 
in  personam  against  any  defendant  who  is  in  England  at  the  time 
for  the  service  of  the  writ. 

A  foreign  corporation,  though  having  its  head  office  abroad,  is 
present  in  England  and  liable  to  be  served  with  a  writ  there  ^  if  it 
has  an  office  or  any  place  in  England  where  its  business  is  carried 
on  through  its  agent,  and  this  is  so  though  the  place  does  not 
amount  to  an  office,  e.g.,  is  a  stand  at  the  Crystal  Palace  and  the 

I  SeeR.  S.'C,  Ord.  I.  r.  1. 

^  E.g.,  an  undertaking  in  writing  to  accept  service,  and  the  entering  of  an 
appearance  under  Ord.  IX.  i.  1,  which  is  itsel[  a  mere  illustration  of  Rule  42, 
p.  211,  ante,  as  to  the  effect  of  submission.  See  further,  as  to  service  of  writ, 
Orda.  IX.,  X.,  and  XI. 

3  See  Reinemam  v.  Hale,  [1891]  2  Q.  B.  83,  86,  87,  judgment  of  Cave,  J.  This 
is  not  so  in  all  actions.  In  a  probate  action,  for  example,  it  is  always  possible, 
with  the  leave  of  the  Court,  to  effect  service  on  a  defendant  (Ord.  XI.  r.  3),  but  the- 
Court  may  nevertheless  not  have  jurisdiction.  So  in  a  proceeding  for  divorce, 
which,  though  not  an  action,  partakes  in  some  respects  of  the  nature  of  an  action,, 
service  of  a  petition  or  citation  is  not  decisive  of  the  Court's  jurisdiction,  which 
depends  at  bottom  on  the  doinicil  of  the  parties.    See  Rules  48,  49,  pp.  256 — 261,  post-.. 

*  See  Ord.  IX.  r.  2. 

5  Under  Ord.  IX.  r.  8. 
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business  is  carried  on  merely  for  a  limited  time.'  From  the  fact 
that  any  person  who  is  in  England  is  liable  to  be  served  with  a 
writ,  and  that  a  foreign  corporation  can  be  present  in  England 
only  through  its  agents,  it  follows  that  a  corporation  may  be 
treated  for  the  pui-pose  of  service  of  a  writ  as  present  in  England 
where  an  ordinary  individual  could  not  be  so  treated,  or,  in  other 
words,  that  the  Ci)urt  can  exercise  jurisdiction  over  a  foreign  cor- 
poration where  it  could  not  exercise  jurisdiction  over  an  individual 
residing  out  of  England.  Tdus  X  <^  Co.,  a  corporation  residing 
in  Paris  where  its  business  is  carried  on,  does  for  a  few  days 
occupy  a  stand  at  the  Crystal  Palace,  where  N,  their  agent, 
explains  the  working  of  the  articles  offered  there  for  sale.  X  ^ 
Co.  is,  whilst  the  business  is  so  carried  on,  present  in  England  and 
liable  to  be  served  with  a  writ  there.  But  Y,  a  Frenchman  living 
in  France,  wheie  he  carries  on  businesr^,  pursues  exactly  the  same 
course  as  the  corporation,  that  is,  he  does  not  come  to  England,  but 
he  employs  an  agent  for  a  few  days  to  occupy  a  stand  at  the 
Crystal  Palace  and  sell  F's  goods  there.  He  cannot  be  served 
with  a  writ  there,  and  in  action  service  must  be  made  upon  him, 
if  at  all,  as  upon  a  defendant  out  of  England.^ 

If  the  conditions  laid  down  in  Rule  45  are  fulfilled,  the  Court 
has  the  most  extensive  jurisdiction  in  respect  of  causes  of  action  of 
every  kind.  Hence  our  tribunals  have  been  said  "  to  be  more 
"  open  to  admit  actions  founded  upon  foreign  transactions  than 
"  those  of  any  other  European  country."'  They  in  general 
exercise,  as  already  pointed  out,  no  jurisdiction  with  respect  to 
matters  relating  to  foreign  land.''  But,  "  so  far  as  relates  to  the 
"  question  of  j  urisdiction,  we  apprehend,"  it  has  been  laid  down, 
"  that  the  superior  Courts  of  England  did  not  decline  jurisdictwn 
"  in  the  case  of  any  transitory  cause  of  action,  whether  between 
"  British  subjects  or  foreigners,  resident  at  home  or  abroad,  or 
"  whether  any  or  every  fact  necessary  to  be  proved,  in  order  to 

'  La  Bourgogm,  [1899]  A.  0.  431,  and  Dunlop  Pneumatic  Tyre  Co.  v.  Actim- 
Geaellsehaft  fiir  Motor  und  Motorfuhrzeughau  vorm.  Cudell  S;  Co.,  [1902]  1  K.  B. 
(C.  A.)  342. 

^  I.e.,  Tinder  Ord.  XI.  r.  1,  or  Exceptions  1 — 7  to  Rule  46,  pp.  225 — 243,  post. 
If  in  the  case  of  La  Bourgogne,  [1899]  A.  C.  431,  the  ship  had  been  owned  by  a 
private  owner  rei-ident  in  France  instead  of  by  a  French  corporation  it  would ,  setnble, 
have  been  impossible  to  serve  a  writ  upon  the  owner. 

'  Fhillips  V.  JEyre  (1870),  L.  R.  6  Q.  B.  1,  28,  per  curiam.  Compare  Western 
BarikM.  Ferez,  [1891]  1  Q.  B.  (C.  A.)  304,  309,  311,  judgment  of  Esher,  M.  R., 
pp.  316,  317  ;  judgment  of  Boweu,  L.  J. 

«  See  Rule  39,  p.  201,  ante. 
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*'  establish  either  the  plaintiff's  or  the  defendant's  ease,  arose  at 
"  home  or  abroad.  Though  every  fact  arose  abroad,  and  the 
"  dispute  was  between  foreigners,  yet  the  Courts,  we  apprehend, 
*'  would  clearly  entertain  and  determine  the  cause,  if  in  its  nature 
"  transitory,  and  if  the  process  of  the  Court  had  been  brought  to 
"  bear  against  the  defendant  by  service  of  a  writ  on  him  where 
"  present  in  England ;  "  ^  and  what  was  true  of  the  Superior  Courts 
in  1870  holds  good  now  of  the  High  Court. 

Illustrations. 

1 .  X  incurs  a  debt  to  A  in  France.  A  brings  an  action  against 
X^  for  the  debt.  The  Court  has  jurisdiction  to  entertain  the 
action.' 

2.  X  executes  at  Calcutta  a  bond  in  favour  of  A.  A  brings 
an  action  against  X  on  the  bond.     The  Court  has  jurisdiction.* 

3.  X,  a  Frenchman,  makes  a  contract  in  France  with  A  for 
the  delivery  of  goods  by  X  to  A  in  Paris.  A  brings  an  action 
against  X  for  not  delivering  the  goods.  The  Court  has  jurisdic- 
tion.* 

4.  A  has  brought  an  action  in  France  against  X,  a  French 
citizen  residing  in  France,  for  a  debt  incurred  there  by  X  to  A, 
and  has  obtained  a  judgment  against  X.  A  brings  an  action 
against  X  on  the  judgment.     The  Court  has  jurisdiction.^ 

5.  X  assaults  A  in  France.  A  brings  an  action  against  X  for 
the  assault.     The  Court  has  jurisdiction.' 

6.  X  in  Jamaica  wrongfully  imprisons  A.  A  brings  an  action 
for  false  imprisonment  against  X.     The  Court  has  jurisdiction.* 

7.  A  8f  £  are  an  English  company  owning  a  submarine 
telegraph  between  England  and  France.  X  is  a  Swedish  subject, 
the  owner  of  a  Swedish  ship.  X's  ship,  through  the  negligence  of 
the  captain  and  sailors,  strikes  against  and  injures  the  telegraphic 
cable.     The  damage  is  done  on  the  high  seas,  more  than  three 


1  Jackson  v.  Spittall  (1870),  L.  R.  5  C.  P.  542,  549. 

^  In  all  these  illuetrations  to  Rule  45,  it  is  of  course  assumed  that  Z  is  in 
!England  at  the  time  for  the  service  of  the  writ. 

3  Be  la  Vega  v.  Vianna  (1830),  1  B.  &  Ad.  284. 

«  Alliance  Bank  of  Simla  v.  Carey  (1880),  S  C.  P.  D.  429. 

"  Compare  Roberts  v.  Knights,  7  Allen,  449  (Am.). 

6  Compare  Godard  v.  Gray  (1870),  L.  R.  6  Q.  B.  139,  and  SeUbsby  v.  Westenhoh 
(1870),  L.  R.  6Q.  B.  165. 

'  Scott  V.  Seymour  (1862),  1  H.  &  C.  219  ;  31  L.  J.  Ex.  467  ;  32  L.  J.  Ex.  61. 

8  Phillips  V.  Myre  (1869),  L.  R.  4  Q.  B.  226 ;  (1870)  L.  R.  6  Q.  B.  1. 
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miles   from   land.      A    brings   an   action   against   X    to    obtain 
compensation  for  the  damage.     The  Court  has  jurisdiction.^ 

8.  X  8f  Y  are  Spanish  subjects,  the  owners  of  a  Spanish  ship, 
which  on  the  high  seas  comes  into  collision  with  a  British  ship 
belonging  to  ^,  a  British  subject.  A  brings  an  action  against  X 
(^  Y  for  damage  caused  to  the  ship.     The  Court  has  jurisdiction.^ 

9.  X,  an  Italian  subject  carrying  on  business  in  England,  is 
owner  of  an  Italian  ship.  X's  ship  comes  on  the  high  seas  into 
collision  with  a  British  ship,  and  causes  the  death  of  M,  one  of 
the  crew  of  such  ship.  A,  the  representative  of  M,  brings  an 
action  against  X  to  recover  damages  for  the  death  of  M.  The 
Court  has  jurisdiction  (?).^ 

10.  X  ^  Y  are  British  subjects,  and  the  owners  of  a  British 
ship.  The  ship,  when  on  the  high  seas,  comes  into  collision,  through 
the  negligence  of  her  crew,  with  a  Norwegian  ship,  and  thereby 
causes  the  death  of  M,  a  Norwegian  seaman,  on  bpard  the 
Norwegian  ship.  A,  the  representative  of  M,  brings  an  action, 
under  the  Fatal  Accidents  Acts,  1846  and  1864,  against  X  8f  Y 
for  damages.     The  Court  has  jurisdiction.* 

11.  The  Atjeh,  a  Dutch  ship,  comes  into  collision  on  the  high 
seas  with  the  Kroon-Prins,  another  Dutch  ship,  through  the 
negligence  of  the  crew  of  the  Atjeh.  The  owner  of  the  Atjeh, 
X,  is  in  England.     A,  the  owner  of  the  Kroon-Prins,  brings  an 


1  Subtnarine  Telegraph  Co.  v.  Dickson  (1864),  15  C.  B.  N.  S.  759  ;  33  L.  J.  C.  P. 
139. 

^  Compare  The  Chartered  Bank  of  India  v.  Netherlands  Navigation  Co.  (188H), 
10  Q.  B.  D.  (G.  A.)  521 ;  The  Leon  (1881),  6  P.  D  148  ;  Re  flmith  (1876),  1  P.  D. 
300.  In  the  last  case  the  action,  it  is  true,  could  not  be  maintained,  but  this  was 
owing-  to  tlie  impossibility  of  effecting  service  on  the  defendants  in  England. 

3  See  The  Guldfaxe  (1868),  L.  R.  2  A.  &  E.  325;  The  Beta  (1869),  L.  R.  2 
P.  C.  447  ;  The  Explorer  (1870),  L.  R.  3  A.  &  E.  289.  Compare,  however,  The 
Framonia  [187 Tj,  2  P.  D.  (C.  A.)  163,  with  i7ai-ns  v.  Owners  of  Franconia  (1877), 
2  C.  P.  D.  173,  and  Seward  y.  Vera  Cruz  (1884),  10  App.  Cas.  59. 

"  It  is  not  necessary  to  decide  whether — assuming,  of  course,  that  no  technical 
"  difficulty  arises  as  to  the  service  of  proceedings — the  action  could  be  maintained 
"  in  the  English  Courts,  the  death  occurring  through  negligence  in  a  collision 
"  upon  the  high  seas,  where  both  parties  were  foreigners,  or  where  the  wrongdoers 
' '  were  foreigners  and  the  sufferers  English.  My  present  opinion  is  that  an  action 
"  could  be  maintained,  but  I  desire  to  be  understood  as  not  expressing,  as  it  is  not 
' '  necessary  to  express,  a  decided  opinion  upon  this  point.  Here  the  plaintiff  seeks 
"  to  enforce  her  claim  against  an  English  subject,  and  I  cannot  see  why  she  should 
"  not  do  so."  Davidsson  v.  Sill,  [1901]  2  K.  B.  606,  614,  615,  judgment  of 
Kennedy,  J. 

*  Davidsson  v.  Hill,  [1901]  2  K.  B.  606  ;  The  Explorer  (1870),  L.  R.  3  A.  &  E. 
289  ;  Ada-m  v.  British  and  Foreign  Steamship  Co.,  [1898]  2  Q.  B.  430,  not  followed. 


222  JURISDICTION  OF  THE  HIGH  COURT. 

action  against  X  for  the  damage  done  by  the  Atjeh  to  the  Kroon- 
Prins.     The  Oourt  has  jurisdiction.^ 

12.  A  steamer  belonging  to  A  renders  salvage  services  to  a  ship 
on  the  high  seas  belonging  to  X  and  T.  A  brings  an  action  in 
personam  against  X  and  T  for  the  services  rendered.  The  Court 
has  jurisdiction.^ 

V6.  A,  an  American  citizen,  brings  an  action  against  X,  an 
American  citizen,  for  a  libel  published  by  X  of  ^  in  New  York. 
The  Court  has  jurisdiction.^ 

RuLK  46.* — When  the  defendant  in  an  action  in 
personam  is,  at  the  time  for  the  service®  of  the  writ,  not  in 
England,  the  Court  has  (subject  to  the  exceptions  herein- 
after mentioned)  no  jurisdiction  to  entertain  the  action. 

Comment. 

When  it  is  not  legally  allowable  to  serve  a  defendant  with  a 
"writ,  the  Court  (as  already  pointed  out)^  has  no  jurisdiction  to 

'  See  The  Chartered  Bank  of  India  v.  Netherlands  Navigation  Co.  (1883),  10  Q.  B.  D. 
(C.  A.)  .521,  especially  judgment  of  Brett,  L.  J.,  536,  637  ;  The  Leon  (1881),  6 
P.  D.  148. 

2  The  Elton,  [1891]  P.  263. 

»  See  Field  v.  Bennett  (1886),  56  L.  J.  Q.  B.  D.  89.  In  this  case  the  defendant, 
Bennett,  was  not  in  England.  If  he  had  been,  there  'vrould  have  been  no  difficulty 
in  ma'ntaining  an  action  against  him  for  a  libel,  ■whether  published  in  England  or 
the  United  States.     See  Eules  177—179,  pp.  645—647,  post. 

^  See,  e.g.,  In  re  Busfield  (1886),  32  Ch.  D.  (C.  A.)  123,  131,  judgment  of  Cotton, 
L.  J. ;  Jackson  v.  Spittall  (1870),  L.  E.  6  C.  P.  542  ;  R.  S.  C.  Ord.  XI.  r.  1  ;  In  re 
Eager  (1882),  22  Ch.  D.  (C.  A.)  86. 

^  When  a  writ  for  service  in  England  has  been  issued  against  a  defendant,  who 
(beiug  a  British  subject)  is,  at  the  time  of  the  issue,  in  England,  and  the  defendant 
^fter  the  writ  has  come  to  his  knowledge  has,  before  due  service  of  the  writ,  left 
England,  though  not,  it  may  be,  for  the  purpose  of  avoiding  service,  the  Court 
may  [semble)  make  an  order  for  substituted  service  of  the  writ  under  Ord.  IX.  r.  2, 
provided  that  the  circumstances  of  the  case  show  that  it  would  be  just  to  make 
such  an  order.  Jay  v.  Budd,  [1898]  1  Q.  B.  (C.  A.)  12,  16,  18;  and  compare 
Western  Suburban  %  Notting  Hill  Building  Society  v.  Rucklidge,  [1905]  2  Ch.  472. 
If  this  be  so,  the  Court  may,  under  the  conditions  mentioned,  in  effect  exercise 
jurisdiction  over  a  defendant  who  is  in  England  at  the  time  of  the  issue  of  the  writ, 
as  though  he  were  in  England  at  the  time  of  the  service  of  the  writ.  But  the 
circumstances  of  Jay  v.  Budd  are  very  peculiar,  and  the  power  to  allow  service  on  a 
defendant  out  of  England  otherwise  than  under  Ord.  XI.  i.  1,  or  Ord.  XLVIIIa. 
I.  1,  i.e.,  under  the  Exceptions  to  Rule  46,  is  open  to  some  doubt.  See  Wilding  v. 
Bean,  [1891]  1  Q.  B.  (C.  A.)  100;  Fryv.  Moore  (1889),  23  Q.  B.  D.  (C.  A.)  395, 
397,  399,  judgments  of  Lindley  and  Lopes,  L.  JJ.  ;  Field  v.  Bennett  (1886),  56 
L.  J.  Q.  B.  89 ;  Sillyard  v.  Smith  (1887),  36  W.  E.  7. 

«  See  p.  218,  ante. 
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•entertain  an  action  against  him  ;  every  restriction,  therefore,  on  the 
legal  possibility  of  serving  a  defendant  with  a  writ,  is  in  substance 
a  restriction  on  the  Com-t's  jurisdiction,  and  is  treated  as  such  in 
this  work. 

But  at  common  law^  a  writ  could  never  be  served  on  a  defendant 
when  out  of  England,^  and  in  an  action  in  personam  this  common- 
law  doctrine  is  still  (subject  to  definite  though  wide  exceptions) 
maintained  ;  or,  in  other  words,  the  Court  has,  as  a  rule,  no  juris- 
'•diction  to  entertain  an  action  in  /lersonani  against  a  defendant  who, 
^t  the  time  for  service  of  the  writ,  is  in  a  foreign  country. 

This  common-law  principle  has  been  modified  by  Rules  of  Court' 
made  under  statutory  authority  by  the  judges,  and  in  very  many 
■actions  (perhaps,  numerically,  in  the  majority  of  actions)  service* 
can  be  effected  on,  i.e.,  the  Court  exerts  jurisdiction  over,  a 
■defendant  who  is  out  of  England ;  these  cases  form  the  eight 
Exceptions  to  our  Rule.  The  Rule  and  the  Exceptions,  taken 
together,  constitute,  what  has  hitherto  hardly  existed,  a  body  of 
principles  defining,  in  actions  in  personam,  the  extra-territorial 
jurisdiction  of  the  Court. 

As  to  the  general  character  of  these  Exceptions,  the  following 
points  should  be  noted. 

First.  They  aU  arise  under  Rules  of  Court,  and  all  but  Excep- 
tion 8^  arise  under  Rules  of  Court,  1883,  Ord.  XI.  r.  1. 

Secondly.  The  Exceptions  are  exhaustive ;  they  are  intended 
to  embody  the  effect  on  the  jurisdiction  of  the  Court  of  all  the 
Rules  of  Court  having  reference  to  service  in  an  action  in  personam 
on  a  defendant  who  is  out  of  England;*  and  such  Rules  of 
■Court  are    themselves    exhaustive,   the  practice   of    the    Courts, 

'  See  as  to  proceedings  by  means  of  outlawry  and  distringas,  Jackson  v.  Spittall 
(1870),  L.  K.  5  C.  P.  542  ;  3  Blaokstone,  pp.  280  and  xvii.  ;  First  Keport  of  Com- 
missioners for  InqTiiring  into  the  Process,  &c.  of  the  Superior  Courts  of  Common 
Law  (1851),  pp.  4— 7  ;  and  compare  2  Spenoe,  Jurisdiction  of  the  Courts  of 
■Chancery,  p.  7,  note  («),  for  service  of  writs  of  subpoena  in  suits  instituted  here  on 
parties  living  out  of  England,  and  Q-eneral  Orders  of  8th  May,  1845,  Order  32. 

■'  See  In  re  Bmjield  (1886),  32  Ch.  D.  (C.  A.)  123,  131,  judgment  of  Cotton,  L.  J. 

3  See  especially,  K.  S.  0.  Ord.  XI.  r.  1. 

*  The  service  may  be  service  of  the  notice  of  a  writ.  "  When  the  defendant  is 
"  neither  a  British  subject  nor  in  British  dominions,  notice  of  the  writ,  and  not  the 
"  writ  itself,  is  to  be  served  upon  him."  Ord.  XI.  r.  6.  But  for  our  present 
purpose  service  of  notice  is  equivalent  to  service  of  a  writ. 

°  This  Exception  arises  under  Ord.  XLVIIIa.  r.  1. 

»  Compare,  however,  note  5,  p.  222,  ante,  as  to  substituted  service  on  defendant 
•out  of  England,  and  note  at  end  of  this  chapter,  as  to  Third  Party  Procedure. 
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the  jurisdiction  whereof  is  transferred  to  the  High  Court,  being,, 
except  where  it  is  expressly  kept  alive,"^  ohsolete.^ 

Thirdly.  There  is  an  essential  difference  hetween  the  jurisdiction 
exercised  by  the  Court  when  the  defendant  in  an  action  is  in 
England  and  the  jurisdiction  exercised  by  the  Court  when  the- 
defendant  is  not  in  England,  i.e.,  when  an  action  comes  within 
the  Exceptions  to  Rule  46.  When  the  defendant  is  in  England^ 
the  jurisdiction  of  the  Court  is  not  discretionary ; '  the  plaintiff 
has  a  right  to  demand*  that  if  it  exist  it  shall  be  exercised.  When 
the  defendant  is  not  in  England,  the  jurisdiction  of  the  Court  is 
to  a  certain  extent  discretionary,  for  the  Court  may,  if  it  see  fit,. 
in  general*  decline  to  allow  the  service®  or  even  the  issue  of  the 
writ,^  and  thus  decline  to  exercise  its  jurisdiction.* 

Fourthly.  An  action  may  fall  at  the  same  time  within  more- 
than  one  of  these  Exceptions.^  Thus  an  action  for  the  breach  of 
a  contract  to  be  performed  in  England  falls  within  Exception  5, 
but  if  the  contract  be  a  contract  affecting  land  in  England,  th& 
action  falls  also  within  Exception  2.  This  may  be  a  matter  of 
consequence,  since  under  Exception  2  the  jurisdiction  of  the  Court 
is  not,  whilst  under  Exception  5  the  jurisdiction  of  the  Court  is, 
affected  by  the  Scotch  or  Irish  domicil  or  residence  of  the  defendant. 


>  See,  e.g.,  as  to  divorce,  Ord.  LXVIII.  i.  1  (d). 

2  In  re  Bmfield  (1886),  32  Ch.  D.  (C.  A.)  123,  131,  judgment  of  Cotton,  L.  J. ;. 
In  re  Eager  (1882),  22  Ch.  D.  (C.  A.)  86;  Cresswell  v.  Barker  (1879),  11  Ch.  D. 
(C.  A.)  601,  603,  judgment  of  James,  L.  J. 

^  At  any  rate,  where  personal  service  can  be  effected.  As  to  substituted  service^ 
see  R.  S.  C.  Ord.  IX.  r.  2. 

*  Subject,  however,  to  the  right  of  the  Court  to  stay  an  action  where  the  not 
staying  it  would  work  injustice.  See  Logan  v.  Bank  of  Scotland  (No.  2),  [1906}^ 
1  K.  B.  (C.  A.)  141  ;  and  chap.  :s..,post. 

^  But  note  that  the  jurisdiction  of  the  Court  is  not  discretionary  in  oases, 
falling  under  Exception  8.     See  p.  247,  post. 

«  Ord.  XI.  r.  1. 

'   Ord.  II.  r.  4.     Conf.  The  W.  A.  Sholten  (1887),  13  P.  D.  8. 

8  Great  Aiistralian  Co.  t.  Martin  (1877),  5  Ch.  D.  (C.  A.)  1  (decided  under 
E.  S.  C.  1875) ;  Societe  Qenerale  de  Faris  v.  Dreyfus  Bros.  (1887),  37  Ch.  D.  (C.  A.) 
215,  especially  judgment  of  Lindley,  L.  J.,  pp.  224,  226.  Compare  Call  r. 
Oppenheim  (188o),  1  Times  L.  R.  622.  See  also  R.  S.  C.  Ord.  XI.  i.  2,  as  to 
the  mode  in  which  the  discretion  of  the  Court  is  to  be  exercised  when  leave  is 
asked  to  serve  a  writ  in  Scotland  or  in  Ireland.  Woods  v.  Melnnes  (1878),  4  C.  P.  D. 
67;  Williams  Y.  Cartwright,  [1895]  1  Q.  B.  (C.  A.)  142;  Ex  parte  McPhail  (1879), 
12  Ch.  D.  632  ;  Tottenham  v.  Barry  (1879),  12  Ch.  D.  797  ;  Marshall  v.  Marshall 
(1888),  38  Ch.  D.  (C.  A.)  330  ;  Kinahan  v.  Kinahan  (1890),  45  Ch.  D.  78 ;  In  re 
Burland's  Trade  Mark  (1889),  41  Ch.  D.  542. 

9  TassellY.  Eallen,  [1892]  1  Q.  B.  321,  323—325,  judgment  of  Coleridge,  C.  J. 
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Illustrations. 

1.  X  incurs  a  debt  to  A  at  Paris  for  goods  delivered  to 
X  and  to  be  paid  for  by  X  in  Paris.  X  is  in  Paris.  A 
brings  an  action  against  X  The  Court  has  no  jurisdiction  to 
entertain  the  action. 

2.  X  publishes  in  England  a  libel  of  A  who  is  resident  in 
England.  X  is  in  France.  A  brings  an  action  against  X  for 
the  libel.     The  Oom-t  has  no  jurisdiction.' 

3.  X  enters  into  a  contract  in  England  with  A  for  the  carriage 
of  goods  by  X  for  A  from  Havre  to  the  Mauritius.  X  is  in 
Paris.  A  brings  an  action  against  X  for  non-delivery  of  the 
goods.     The  Court  has  no  jurisdiction.^ 

4.  X,  an  Englishman,  once  domiciled  and  ordinarily  resident  in 
England,  has  acquired  a  domicil  and  ordinary  residence  in  France. 
He  incurs  at  Paris  a  debt  to  A,  payable  in  France,  and  also  assaults 
A  in  Paris.  X  is  in  France.  A  brings  an  action  against  X  for 
the  debt  and  for  the  assault.     The  Court  has  no  jurisdiction.^ 

Exception  1.* — The  Court  has  jurisdiction  to  entertain 
an  action  against  a  defendant  who  is  not  in 
England,  whenever  the  whole  subject-matter  of 
the  action  is  land  situate  in  England  (with  or 
without  rents  or  profits). 

Comment  and  Illustrations. 

This  Exception  applies  where  the  whole  subject-matter  of  the 
action  is  land  in  England. 

1.  A  brings  an  action  against  X  for  the  recovery  of  land  in 

'  Be  Bernales  v.  Bennett  (1891),  10  Times  L.  R.  419  ;  Be  Bernales  v.  New  York 
HeraU,  [1893]  2  Q.  B.  (C.  A.)  97  (u.) 

'  Note  that  the  contract  is  not  to  be  performed  in  England,  nor  is  it  broken  in 
England,  and  therefore  does  not  fall  within  Exception  4. 

^  This  case  does  not  fall  within  Exception  3,  as  to  which  see  p.  229,  post.  The 
fact  that  X  was  once  domioOed  or  ordinarily  resident  in  England  does  not  give  the 
Court  jurisdiction. 

*  R.  S.  C.  Ord.  XI.  r.  1  (a).  The  first  seren  Exceptions  to  this  Rule  correspond 
with,  and  with  slight  verbal  alterations  reproduce,  the  seven  cases  (a)  to  (g)  in 
which,  under  Ord.  XI.  i.  1,  "service  out  of  the  jurisdiction  [i.e.,  out  of  England] 
"  of  a  writ  of  summons,  or  notice  of  a  writ  of  summons,  may  be  allowed  by  the 
"  Court  ora  judge."  R.  S.  C.  Ord.  Xi.  r.  1.  See  App.,  Note  10,  "  Service  of  Writ 
out  of  England." 

D.  Q 
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Middlesex  (ejectment).     X  is  in  France.     The  Court  has  juris- 
diction. 

2.  A  brings  an  action  against  X  for  the  recovery  of  land  in 
Middlesex,  and  for  mesne  profits.     The  Court  has  jurisdiction.' 

Exception  2.^ — The  Court  has  jurisdiction^  whenever  any 
act,  deed  [will^],  contract,  obligation,  or  liability- 
affecting  land  or  hereditaments  situate  in  England 
is  sought  to  be  construed,  rectified,  set  aside,  or 
enforced  in  the  action. 

Comment. 

This  Exception  applies  to  any  action  in  respect  of  any  matter 
affecting  English  land. 

The  terms,  however,  of  the  Exception  give  rise  to  more  than 
one  difficulty. 

When,  for  example,  does  a  contract,  obligation,  or  liability 
"  affect  land  "  ?  It  has  been  held,  on  the  one  hand,  that  an  action 
by  an  outgoing  tenant  of  a  farm  in  Yorkshire  to  recover  from  his 
landlord  compensation  for  tenant  right,  according  to  the  custom 
of  the  country,  was  an  action  in  which  a  contract,  obligation,  or 
liability  "  affecting "  land  was  sought  to  be  enforced,  and  that 
the  action  was  therefore  within  Exception  2.^  It  has  been  held, 
on  the  other  hand,  that  an  action  to  recover  rent  due  on  a  lease  of 
land  in  England  was  not  an  action  to  enforce  a  contract,  obligation, 
or  liability  "  affecting  "  land,  and  that  the  action,  therefore,  was 
not  within  Exception  2,^  and  the  law  was  in  this  instance  thus  laid 
down  :  — 

1  See  Agnew  v.  Us/ier  (1884),  14  Q.  B.  D.  78,  79,  language  of  Lord  Coleridge, 
O.J. 

2  Ord.  XI.  r.  1  (b). 

^  Viz.,  to  entertain  an  action  against  a  defendant  who  is  not  in  England.  In 
the  illustrations  to  all  these  Exceptions  it  is  assumed  that  the  defendant  is  not 
in  England.  If  he  were  in  England,  Rule  46  would  have  no  application.  See 
Rule  45,  p.  217,  ante. 

'  This  apparently  refers  to  an  administration  action.  See  Rule  64,  pout,  and 
comment  thereon. 

s  Kaye  v.  Sutherland  (1887),  20  Q.  B.  D.  147. 

0  Agnew  v.  Usher  (1884),  14  Q.  B.  D.  78.  So  held  by  Q.  B.  D. ;  but  the 
judgment  of  the  Q.  B.  D.  setting  aside  the  service  of  a  writ  on  the  defendant, 
though  affirmed  by  the  Court  of  Appeal,  was  affirmed  on  grounds  which  made 
it  unnecessary  to  decide  whether  the  contract  or  obligation  affected  land.  See 
51  L.  T.  N.  S.  752  (C.  A.). 
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"  I  think  the  more  reasonable  oonstruotion  of  [Exception  2]  is 
"  to  limit  it  to  any  legal  proceedings — to  use  the  largest  and  most 
"  vague  term — in  which  English  land  is,  according  to  the  words 
"  of  [Exception  2],  to  be  affected.  There,  as  the  thing  to  be 
"  affected  is  in  English  jurisdiction  and  is  not  in  Scotch  juris- 
"  diction,  recourse  should  be  had  to  the  English  forum.  I  do  not 
"  pretend  to  give  a  complete  or  exhaustive  account  of  all  the 
"  possible  proceedings  '  affecting  land  '  which  are  probably  within 
"  [Exception  2]  ;  but,  according  to  the  ordinary  rules  of  construc- 
"  tion  and  legal  phraseology,  an  action  to  obtain  payment  of  rent 
"  certainly  is  not  an  action  to  enforce  any  '  act,  deed,  or  will,' 
"  and  I  do  not  think  it  is  to  enforce  any  '  contract,  obligation,  or 
"  '  liability  fl./fectojg' land  within  the  jui-isdiction.' "^  But  it  has 
been  said  that  the  judgment  from  which  this  quotation  is  taken 
amounted  to  no  more  "  than  that  the  action  was  brought  for  money 
"  due,  and  should  be  brought  as  a  personal  action  in  the  forum  of 
"  the  defendant,"^  and  that  "the  decision  of  the  Court  only  came 
"  to  this,  that  an  action  against  the  assignee  of  a  lease  for  rent  due 
"  was  not  within  "^  Exception  2.* 

It  is  therefore  impossible  to  lay  down  with  any  precision  what 
are  the  cases  in  which  land  is  "  affected "  within  the  terms  of 
Exception  2.  Any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  within 
sect.  4  of  the  Statute  of  Frauds,  it  may  be  assumed,  affects  lands  ; 
and  an  action  to  enforce  such  contract  or  sale,  assuming  the  land 
to  be  in  England,  comes  within  Exception  2. 

What,  again,  is  the  exact  meaning  of  the  terms  "  enforced  in  an 
action  "  ?  The  suggestion  has  been  made  that  they  were  intended 
to  limit  Exception  2  to  actions  for  specific  performance.  "As  I 
"  read  those  words,  '  sought  to  be  enforced  in  the  action,' "  says 
A.  L.  Smith,  J.,  "they  seem  to  mean  'specifically  performed.'"^ 
But  this  suggestion  cannot,  it  is  conceived,  be  accepted  as  sound. 
"  I  should  hesitate,"  it  has  been  said  by  Mr.  Justice  Charles,  "to 
"  narrow  the  operation  of  [Exception  2]  by  holding  that  it  only 
"  applied  where  specific  performance  of  some  contract  or  obligation 
•"  was  sought."^ 

'  Ajinew  V.  Usher  (1S84),  14  Q.  B.  D.  78,  80,  judgment  of  Coleridge,  C.  J. 
«  A'aye  v.   Sutherland  (1887),  20   Q.   B.   D.   147,   151,  judgment  of  Charles,   J. 
See  Tassell  v.  Ealien,  [1892]  1  Q.  B.  321. 

3  ma. 

*  I.e.,  of  Rules  of  Court,  1883,  Ord.  XI.  i-.  1  (b). 

*  Affnew  V.  Usher  (1884),  14  Q.  B.  D.  78,  81,  judgment  of  A.  L.  Smith,  J. 

*  Kaye  v.  Sutherland  (1887),  20  Q.  B.  D.  147,  151. 

Ci2 
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Illustrations. 

1.  ^  is  an  outgoing  tenant  of  a  farm  in  Yorkshire,  of  which  X 
is  landlord.  X  resides  in  Scotland.  A  brings  an  action  against 
X  to  recover  compensation  for  tenant  right,  according  to  the 
custom  of  the  country.     The  Court  has  jurisdiction. ^ 

2.  A  brings  an  action  against  X  for  breach  of  a  contract  to  give 
up  the  possession  of  a  house  in  London  to  A.^  Setnble,  the  Court 
has  jurisdiction. 

3.  A  brings  an  action  against  X  for  breach  of  a  contract  for 
sale  of  a  business,  as  a  brickyard,  accompanied  with  possession  of 
the  premises  where  it  is  carried  on.'  Semble,  the  Court  has 
jurisdiction. 

4.  A  brings  an  action  against  X  for  the  breach  of  a  contract 
for  the  sale  of  a  growing  crop  of  grass,  being  a  natural  and  per- 
manent crop  not  within  the  description  of  emblements  or  fructus 
indusfrialfs}     Semble,  the  Court  has  jurisdiction.^ 

5.  A  brings  an  action  against  X  to  enforce  specific  performance 
of  a  contract  for  the  sale  by  X  to  A,  or  for  the  lease  by  X  to  A, 
of  a  house  in  London.     The  Court  has  jurisdiction. 

6.  A  brings  an  action  against  X  for  the  rectification  of  a  con- 
tract for  the  sale  by  ^  to  X  of  land  in  Middlesex.  The  Court 
has  jurisdiction. 

7.  A  brings  an  action  against  X,  the  assignee  of  a  lease  of  a 
house  in  Middlesex,  for  breach  of  covenant  to  repair.  X  is 
resident  in  Scotland.  The  action  is  one  in  which  a  contract  or 
liability  affecting  land  in  England  is  sought  to  be  enforced.  The 
Court  has  jurisdiction.* 

8.  A  brings  an  action  against  X,  domiciled  in  Scotland,  for 
one  quarter's  rent  of  a  house  at  Liverpool,  held  under  a  lease  for 
ten  years.  A  claims  the  rent  from  X  as  assignee  of  the  lease. 
X  alleges  that  the  assignment  was  to  secure  a  debt,  and  that  he 

'  Xaye  v.  Sutherland  (1887),  20  Q.  B.  D.   147,  compared  with  Agnew  T.  Xlsher 
(1884),  14  Q.  B.  D.  78  ;  51  L.  T.  N.  S.  576  (0.  A.)  762. 
=  Eelly  T.  Webster  (1852),  12  C.  B.  283  ;  21  L.  J.  C.  P.  163. 
3  Smart  v.  Sarding  (1855),  15  C.  B.  652  ;  24  L.  J.  C.  P.  76. 

*  Croshj  V.  Wadsworth  (1805),  6  East,  602  ;  8  R.  E.  566  ;  Carrington  v.  Roots 
(1837),  2  M.  &  W.  248. 

*  These  last  three  illustrations  are  merely  examples  of  actions  on  contracts 
■within  the  fourth  section  of  the  Statute  of  Frauds,  and  therefore  (it  is  submitted) 
within  Exception  2. 

8  Tassell  v.  Hallen,  [1892]  1  Q.  B.  321. 
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never  signed  or  accepted  the  assignment,  or  entered  into  possession. 
The  Court  has  (sfiinble)  no  jurisdiction  uuder  this  Exception.^ 

9.  X  in  Ireland  makes  a  statement,  in  the  nature  of  slander  of 
title,  in  respect  of  land  owned  by  A  in  England.  A  brings  an 
action  against  X.     The  Court  has  no  jurisdiction.^ 

Exception  3.^ — The  Court  has  jurisdiction  whenever  any 
relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  in  England. 

Comment. 

The  extent  of  this  Exception  depends  upon  the  meaning  of  the 
term  "relief."  It  might  conceivably  be  used  as  meaning  such 
relief  as,  before  the  Judicature  Act  came  into  operation,  was  obtain- 
able in  a  Court  of  equity,  and  was  not  obtainable  at  common  law. 
It  is,  however,  apparently  used  in  the  widest  sense,  and  includes 
the  recovery  of  a  debt,  or  of  damages  in  an  action  for  breach  of  con- 
tract or  tort.*  If  this  be  so,  the  expression  "  whenever  any  relief  is 
sought"  is  almost  equivalent  to  "whenever  any  action  is  brought." 
Hence  domicil  or  ordinary  residence  in  England  is  of  itself  a 
ground  of  jurisdiction  against  a  defendant  who  might  otherwise, 
on  account  of  his  absence  from  England,  be  exempt  from  the 
jurisdiction  of  the  Court.^ 

The  expression  "  domiciled  or  ordinarily  resident "  recurs  in 
Exception  5,  and  also,  in  a  slightly  different  form,  in  Rule  55, 
post.^ 

1  Agnew  V.  Usher  (1884),  14  Q.  B.  D  78,  afarm.  d  51  L.  T.  (N.  S.)  (0.  A.)  752. 

2  Casei/  T.  Arnott  (1876),  2  C.  P.  D.  24.  Where,  under  the  illustrations  of  a 
particular  Exception,  it  is  stated  that  "  the  Court  has  no  jurisdiction,"  the  mean- 
ing is  that  the  Court  has  not  jurisdiction  under  that  particular  Exception. 

»  Ord.  XI.  r.  1  (o). 

*  See  Sadady.  Bruce  (1892),  8  T.  L.  R.  409,  and  the  very  wide  meaning  given 
to  the  term  "relief  "  in  the  Petitions  of  Right  Act,  1860  (23  &  24  Viet.  .;.  34),  s.  16. 

*  In  an  earlier  edition  it  was  argued  that  the  term  "relief"  in  Exception  3 
[i.e.,  Ord.  XI.  i.  1  (c))  ought  to  receive  a  narrower  interpretation  and  be  taken  to 
mean  such  relief  as  used  to»be  obtainable  in  a  Court  of  equity  and  was  not  obtain- 
able in  a  Court  of  common  law.  But  the  Court  does  not  appear  to  have  in  fact 
afBxed  this  narrower  interpretation  to  the  term  "relief."  It  should,  however,  be 
noticed  that  if  the  term  ' '  relief ' '  be  used  in  its  widest  and  popular  sense,  the  Excep- 
tion under  consideration  (Ord.  XI.  i'.  1  (c) )  may  certainly,  in  many  cases,  immensely 
widen  the  jurisdiction  of  the  Court.     See  Illustrations,  p.  231,  post. 

*  Rule  55,  p.  283,  is  grounded  on  the  Bankruptcy  Act,  1883,  s.  6,  sub-s.  1  (d), 
and,  to  a  great  extent,  defines  the  Umits  of  the  Court's  jurisdiction  in  matters  of 
bankruptcy. 
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It  is  of  importance,  therefore,  to  note  the  distinction  between 
"domicil"'  and  "residence;"^  and  to  bear  in  mind'that  the 
words  "  domicil  "  and  "  domiciled,"  when  employed  in  a  Rule  of 
Court  or  an  Act  of  Parliament,  are  to  be  taken  in  their  strict 
technical  sense.' 

A  man's  domicil  is  the  country  which  is  considered  by  law  to  be 
his  permanent  home*  What  is  a  man's  domicil  is,  therefore,  a 
matter  of  law  to  be  determined  by  strictly  technical  rules.'  It 
may  be  either  a  domicil  of  choice  ^  or  a  domicil  of  origin ;'  hence, 
under  conceivable  circumstances,  it  may  happen  that  the  jm'is- 
diction  of  the  Court  under  Exception  3,  as  under  Exception  5, 
depends  on  the  answer  to  the  question  whether  the  defendant's 
father  was  or  was  not  domiciled  in  England  at  the  time  of  the 
defendant's  birth.  A  man's  residence,  on  the  other  hand,  is  the 
place  or  country  where  he  in  fact  is  habitually  present.*  Where 
it  is  that  a  man  is  ordinarily  resident  is  a  matter  with  which  legal 
rules  have  nothing  to  do,  and  which  must  be  ascertained  in  the 
same  way  as  any  other  physical  fact.  A  man,  again,  may  be 
domiciled  in  one  country,  e.g.,  France,  and  may  be  ordinarily 
resident  in  another,  e.g.,  England.  No  man  can  be  domiciled  in 
more  countries  than  one,'  but  there  exists  at  any  rate  a  possibility 
of  a  person  having  an  ordinary  residence  in  at  least  two  countries. 
This  would  be  so  if  a  man  were,  as  a  regular  habit,  to  pass  half 
of  every  year  in  England  and  half  in  France.^"  "  Ordinary  resi- 
dence "  means  something  more  than  mere  temporary  presence  in 
England,  though  exactly  what  amount  of  presence  in  England 
amounts  to  "  ordinary  residence  "  is  a  matter  which  scarcely  admits 
of  exact  definition.^' 

'  See  chap,  ii.,  p.  82,  ante. 

'  See  p.  83,  note  1,  mite. 

3  Ex  parte  Cunningham  (1884),  13  Q.  B.  D.  (C.  A.)  418  ;  In  re  Eecqnard  (1889), 
24  Q.  B.  D.  (C.  A.)  71. 

»  See  definition  of  "  domicil,"  pp.  68,  72,  82,  ante. 

»  See  Rules  1—18,  pp.  82—144,  ante. 

'  See  p.  108,  ante. 

'  See  p.  104,  ante. 

^  See  chap,  ii.,  p.  83,  note  1,  ante. 

9  See  Rule  3,  p.  98,  ante. 

'"  See  In  re  Norris  (1888),  4  Times  L.  R.  452  ;  Ex  parte  JSeequard  (1889),  24 
Q.  B.  D.  (0.  A.)  71.  Compare  E.  S.  C.  1883,  Ord.  XI.  r.  1  (c),  (d),  and  (e),  and 
Bankruptcy  Act,  1883,  s.  6,  8ul)-s.  1  (d).  Modem  legislation  exhibits  a  tendency 
to  base  jurisdiction  on  domicil  or  ordinary  residence.  See  Ex  pa>-te  Cunningham 
(1884),  13  Q.  B.  D.  (C.  A.)  418  ;  Ex  parte  Barne  (1886),  16  Q.  B.  D.  (C.  A.)  622. 

"  Compare  Ex  parte  Gutierrez  (1879),  11  Ch.  D.  (C.  A.)  298  ;  Ex  parte  Eecquari 
(1889),  24  Q.  B.  D.  (C.  A.)  71. 
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Illustrations. 

1.  '/',  a  testator,  dies  domiciled  in  Ireland.  X,  T's  executor,  is 
domiciled  in  England,  but  is  residing  in  Ireland.  A,  a  legatee, 
brings  an  action  against  X  for  the  improper  investment  of  money 
received  under  T's  will.     The  Court  has  jurisdiction.' 

2.  A  brings  an  action  against  X  for  the  rectification  of  a 
contract  made  between  X  and  A.  X  is  domiciled  in  England, 
but  is  in  France.     The  Court  has  jurisdiction. 

3.  X,  an  Englishman,  domiciled  or  ordinarily  resident  in 
England,  makes  a  promise  of  it  atriage  to  A,  a  Greek  woman, 
born  in  Syria.  X  goes  abroad.  A  brings  an  action  for  breach 
of  promise  of  marriage.     The  Court  has  jurisdiction.^ 

4.  X  is  domiciled  in  England.  X  enters  into  a  contract  with 
A,  to  be  performed  in'  France.  A  brings  an  action  against  X 
for  breach  of  contract.     The  Court  has  jurisdiction.^ 

5.  X's  domicil  of  origin,  which  he  has  never  abandoned,  is 
Scotch.  He  is  ordinarily  resident  in  England,  where  he  has  a 
house  and  carries  on  business.  He  is  absent  in  France.  He  has 
incurred  in  England  a  debt  to  A  of  1,000/.  A  brings  an  action 
for  the  debt      The  Court  (semblp)  has  jurisdiction.* 

6.  X,  domiciled  or  ordinarily  resident  in  England,  assaults  A 
in  France.  A  brings  an  action  for  the  assault.  The  Court  has 
jurisdiction. 

1  See  Savvey  v.  Bougherty  (1»87),  66  L.  T.  322. 

■•  Radad  v.  Bruce  (1892),  8  Times  L.  R.  409.  If  this  case  is  rightly  decided,  the 
Court  certainly  can  allow  the  service  of  a,  writ,  i.e.,  has  jurisdiction.  The  service 
was  allowed  by  the  Divisional  Court,  not  on  the  ground  that  the  contract  was  to  be 
performed  in  England,  i.e.,  came  within  Ord.  XI.  r.  1  (e)  (Exception  h),  but  on  the 
ground  that  it  came  within  Ord.  XI.  r.  1  (o)  (Exceptions).  And  on  this  very 
ground  it  was  laid  down  that  the  judge  could  not  inquire  into  the  existence  of 
prima  facie  evidence  of  a  cause  of  action.  "  There  was,  however,  the  alternative 
"  case  of  a  defendant  domiciled  or  resident  within  the  jurisdiction  [«.«.,  in  England], 
"  and  he  thought  the  judge  in  such  a  case  was  not  warranted  in  inquiring  into  the 
"  cause  of  action.  There  was,  it  appeared,  a  claim  which  could  be  maintained  in 
"  the  Courts  of  this  country  against  a  person  ordinarily  resident  in  this  country  ; 
"  and  on  the  plaintiff  stating  that  ske  had  a  cause  of  action  against  such  a  person, 
"  she  was  entitled,  without  more,  to  have  a  writ  of  summons  for  service  upon  him 
"  out  of  the  jurisdiction"  {i.e.,  out  of  England).     Ibid.,  p.  410,  per  Cave,  J. 

*  Compare /(/««s  v.  Scottish  Insurance  Co.  (1886),  17  Q.  B.  D.  421.  In  that  case 
the  action  could  not  be  maintained,  but  the  reason  was  that  the  defendant  was  held 
by  the  Court  not  to  be  ordinarily  resident  or  domiciled  in  England.  See  as  to 
domicil  of  companies,  Kule  19,  p.  160,  ante. 

^  In  other  words,  Exception  3  (Ord.  XI.  r.  1  (o) )  does  in  the  circumstances  over- 
ride Exception  S  (Ord.  XI.  r.  1  (e) ).  Compare  Jones  v.  Scotliih  Insurance  Co.  (1886), 
17  Q.  B.  D.  421,  where  apparently  the  Court  would  have  allowed  service  of  a 
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7.  X,  domiciled  in  England,  assaults  A  in  London.  He  is  in 
France,  where  he  is  ordinarily  resident.  A  brings  an  action  for 
the  assault.     The  Court  has  Jurisdiction. 

Exception  4.' — The  Court  has  jurisdiction  whenever  the 
action  is  for  the  execution  (as  to  property  situate  in 
England)^  of  the  trusts  of  any  written  instrument  of 
which  the  person  to  be  served  with  a  writ  (defendant) 
is  a  trustee,  which  ought  to  be  executed  according 
to  the  law  of  England. 

Comment. 

1.  The  property  to  which  the  trust  to  be  executed  applies  must 
be  "property  which  is  actually  situate  [in  England],'  and  not 
"  simply  property  which  ought  to  be,  or  if  the  trusts  were  duly 
"  executed  would  be,  so  situate."  * 

2.  The  property  must  be  situate  in  England  at  the  time  when 
an  application  is  made  to  the  Coui-t  for  leave  to  serve  a  writ  on  the 
defendant  out  of  England. 

Referring  to  Ord.  XI.  r.  1  (d),  on  which  Exception  4  is 
grounded,  Stirling,  J.,  has  said  :  "  The  rule  does  not  in  terms 
"  define  the  period  at  which  the  property  is  to  be  situate  [in 
"  England],  but,  seeing  that  the  rule  relates  to  service,  and  that 


■writ  against  a  Scotch  company  having  its  chief  place  of  business  in  Scotland  in  an 
action  on  a,  contract  made  in  England  if  it  could  h  ve  heen  made  out  that  the 
company  was  domiciled  or  ordinarily  resident  in  England. 

'  Ord.  XI.  I.  1  (d).  The  part  of  the  Order  which  refers  to  an  administration 
action  is  omitted.  This  omitted  part  gives  the  Court  jurisdiction  where  the 
■defendant  is  out  of  England,  whenever  "the  action  is  for  the  administration  of 
"the  personal  estate  of  any  deceased  person  who  at  the  time  of  his  death  was 
*'  domiciled  within  the  jurisdiction  "  {i.e.,  in  England). 

^  As  to  the  extent  to  which  equitable  interests  in  foreign  property  can  exist,  see 
Lewin,  Law  of  Trusts  (8th  ed.),  pp.  48 — 50. 

'  "  Situate  "  means  locally  situate,  and  the  local  situation  of  personal  property 
must,  it  is  conceived,  be  in  the  main  decided  in  accordance  with  the  rules  for 
fixing  the  situation  of  personal  property  for  the  purpose  of  testamentary  juris- 
diction. (See  chap,  ix.,  comment  on  Bule  63,  post.)  Thus  a  debt,  it  is  submitted, 
is  situate  in  the  country  where  the  debtor  resides.  But  some  of  the  niceties  as 
to  the  local  situation  of  personal  property  which  originate  in  the  practice  of  the 
Ecclesiastical  Courts  in  regard  to  the  grant  of  administration  will  not,  it  is 
submitted,  be  applied  for  determining  the  situation  of  property  as  regards  the 
execution  of  a  trust. 

*   Winter  v.  Winter,  [1894]  1  Ch.  421,  423,  judgment  of  Stirling,  J. 
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"  the  language  with  which  I  am  dealing  imposes  a  condition  on  the 
"  fulfilment  of  which  the  propriety  of  the  service  depends,  I  think 
"  the  period  to  be  regarded  must  be  when  leave  to  effect  service  is 
"  given."  1 

'i.  The  trust  must  be  one  which  ought  to  be  executed  according 
to  the  law  of  England. 

Illustrations. 

1.  iV"  by  deed  conveys  leasehold  and  freehold  property  in 
England  to  X  and  Y  in  trust,  on  the  death  of  iV  to  sell  the  same 
and  pay  the  proceeds  to  A  and  £.  A  and  £  bring  an  action 
against  X  and  Y  to  have  the  trust  executed.  The  Court  has 
jurisdiction. 

2.  X  is  sole  trustee  of  a  settlement  executed  March,  IS''  6. 
"Under  the  trusts  of  the  settlement,  A  is  beneficially  entitled  to  a 
sum  of  consols.  Before  Ist  May,  1893,  X  sells  the  consols  and 
leaves  England,  and  has  not  returned  there.  There  is  no  other 
property  in  England  which  is  subject  to  the  trusts  of  the  settle- 
ment. The  Court  has  no  jurisdiction^  to  entertain  an  action  by  A 
for  execution  of  the  trusts  of  settlement. 

3.  X  is  sole  trustee  of  a  settlement  made  in  Scotland,  and  to  be 
executed  in  accordance  with  the  law  of  Scotland.  A  is,  under  the 
settlement,  entitled  to  a  share  in  money  which  is  in  England.  X 
is  in  Scotland.  Tbe  Court  has  (semble)  no  jurisdiction  to  entertain 
an  action  by  A  for  the  execution  of  tbe  trust. 

Exception  5.^ — The  Court  has  jurisdiction  whenever  the 
action  is  founded  on  any  breach,  or  alleged  breach, 
in  Eng-land,  of  any  contract,  wherever  made,  which, 
according  to  the  terms  thereof,    ought  to  be  per- 

1  Winter  T.  Winter,  [1894]  1  Ch.  421,  423,  judgment  of  Stirling,  J.,  who  add«, 
however:  "Though,  if  property  were  found  [in  England]  when  service  was 
"  actually  effected,  or,  at  the  latest,  when  such  an  application  as  the  present  is 
"  made  {i.e.,  an  application  to  set  aside  the  order  giving  the  plaintiff  liberty  to 
"  issue  the  writ  for  service  out  of  the  jurisdiction],  the  Court  may  possibly  take 
"  that  circumstance  into  consideration."  Ibid.  In  other  words,  the  Court  may 
possibly  hold  that  it  has  jurisdiction  over  the  defendant  if  property  has  come 
into  England  at  a  later  period  in  the  proceedings  than  the  moment  when  leave 
to  effect  service  was  given,  but  before  application  was  made  to  set  aside  the  writ. 

2  Winters.  Winter,  [1894]  1  Ch.  421. 

^  Ord.  XI.  I.  1  (e).  The  Exception  does  not  apply  to  an  action  for  enforcement 
of  charging  order  under  the  Judgments  Act,  1838  (1  &  2  Vict.  o.  UO),  ss.  14,  15, 
and  Ord.  XL VI.  r.  1.     See  Kokhmcmn  v.  Meurice,  [1903]  1  K.  B.  (C.  A.)  534. 
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formed  in  England,  unless  the  defendant  is  domiciled 
or  ordinarily  resident  in  Scotland  or  Ireland. 

Comment. 

Subject  to  the  proviso  with  reference  to  persons  ordinarily 
resident  or  domiciled  *  in  Scotland  or  Ireland,  the  Court  has 
jurisdiction  to  entertain  an  action  for  a  breach  in  England  of  any 
contract,  wherever  made,  which  according  to  the  terms  thereof 
ought  to  be  performed-  in  England.^ 

The  jurisdiction  of  the  Court  under  this  Exception  depends  then 
upon  two  conditions : — 

1st  Condition. — The  breach  in  England  of  the  contract  on  which 
an  action  is  brought.  The  contract  may  be  made  anywhere,  but 
it  is  essential  that  the  breach  should  take  place  in  England.  It  is 
sometimes  not  easy  to  determine  the  country  in  which  a  contract 
is  broken.  This  difficulty  is  apt  to  arise  where  the  breach  of  a 
contract,  e.g.,  the  wrongful  dismissal  of  ^  by  X  from  X's 
service,  or  the  announcement  by  X  that  he  does  not  intend  to 
perform  his  contract  with  A,  takes  place  by  letter.  In  these 
circumstances  the  breach,  it  has  been  decided,  is  committed  in  the 
country  where  the  letter  is  posted  by  X,  e.g.,  Germany,  and  not 
in  the  country,  e.g.,  England,  where  it  is  received  by  A.'^ 

2nd  Condition. — The  contract  sued  upon  must  be  one  which 
according  to  the  terms  thereof  ought  to  be  performed  in  England. 
It  is  not  necessary  that  the  contract  should  state  in  so  many 
words  that  it  is  to  be  performed  in  England.  It  is  enough  if 
from  the  nature  of  the  contract  and  the  circumstances  of  the  case 
it  clearly  appears  that  the  contract  ought  to  be  performed  in 
England.  "  The  question  we  have  to  consider  is  this ".  what 
"  is  the  meaning  of  '  which,  according  to  the  terms  thereof,  ought 


'  As  to  effect  of  these  words,  see  pp.  229,  230,  ante. 

-  This  cornea  near  to  the  possession  by  the  Court  of  jurisdiction  ia  respect  of  any 
contract  to  be  performed  in  England,  for  in  general,  though  by  no  means  always, 
the  breach  of  a  contract  which  is  to  be  performed  in  a  particular  country  must 
take  place  in  that  country.  Still,  this  is  not  invariably  the  case.  X  agrees  in 
Germany  to  employ  A  in  England.  X  posts  a  letter  in  Germany  in  which  he, 
without  lawful  cause,  dismisses  A,  or  announces  that  he  will  not  employ  A.  This 
is  a  breach  iu  Germany,  and  not  in  England,  of  a  contract  to  be  performed  in 
England.  Holland  v.  Bennett,  [1902]  1  K.  B.  (C.  A.)  867  ;  Eamilton  v.  Barr  (1886), 
18  L.  R.  Ir.  297  ;   Cooper  y.  Knight  (1901),  17  T.  L.  R.  299. 

3  Hamilton  t.  Barr  (1886),  18  L.  R.  Ir.  297  ;  Holland  y.  Bennett,  [1902]  1  K.  B. 
(C.  A.)  867  ;  Mutzenbecher  v.  La  Asegaradora  Espanola,  [1906]  1  K.  B.  (C.  A.)  254. 
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"  'to  be  performed  within  the  jurisdiction'?  [i.e.,  in  England]. 
"  It  was  said  by  the  appellant  to  mean  that  it  must  be  an  express 
"  term  of  the  contract  that  it  should  be  perfonned  within  the 
"  United  Kingdom.^  In  my  opinion,  that  is  not  the  true  con- 
"  struction.  The  difficulty  arises  from  the  words  '  according  to 
"  the  terms  thereof ; '  but  in  my  opinion  those  words  mean,  that 
"  you  must  look  at  the  contract  and  at  the  facts  which  existed  at 
"  the  time  when  the  contract  was  made,  and  then  determine 
"  whether,  having  regard  to  the  terms,  the  contract  was  one  which 
"  ought  to  be  performed  within  the  jurisdiction  [in  England], 
"  and  do  not  mean  that  there  must  be  an  express  provision  that 
"  the  contract  is  to  be  performed  within  the  jurisdiction  "  [in 
England]. 2 

x^or  is  it  necessary  that  the  whole  of  the  contract  should  be 
performable  in  England.  It  is  sufficient  if  some  part  of  the 
contract  is  to  be  performed  in  England,  and  if  there  is  a  breach 
of  that  part  of  it  in  England.^  Thus  it  is  enough  if  X  is  bound 
to  pay  A  in  England  for  some  service  done  by  A  out  of  Englaml, 
and  declines  to  make  the  payment.* 

Does  the  Court  acquire  jurisdiction  under  this  Exception  from 
the  fact  that  the  part  of  a  contract  to  be  performed  by  A,  the 
plaintiff,  ought  to  be  performed  in  England  and,  let  us  assume, 
has  been  performed,  whilst  the  part  of  the  contract  to  be  per- 
formed by  X,  the  defendant,  and  which  X  has  broken,  may  be 
performed  either  in  England  or  elsewhere.^  To  this  inquiry  no 
authoritative  answer  has  been  given,  but  it  is  submitted  that  the 
words  "  ought  to  be  performed  "  mean  ought  to  be  performed  by 
the  defendant,  i.e.,  by  the  person  charged  with  the  breach  of 
contract.* 

Unless  both  of  the  above  conditions  are  fulfilled,  Exception  5 
does  not  apply.  The  Court  has  under  this  Exception  no  juris- 
diction over  X  in  respect  of  any  contract  which  either  has  not  been 
broken  in  England  or  ought  not  to  be  performed  in  England.' 

'  Should  he,  semble,  "England."  The  words  "within  the  jurisdiction"  do  not 
mean,  e.^.,  in  Scotland  or  Ireland. 

2  Reynolds  v.  CoUmcm  (1887-),  36  Ch.  D.  (C.  A.)  453,  464,  per  Cotton,  L.  J.  See 
Mobey  v.  Snae/ell  Mining  Co.  (1887),  20  Q.  B.  D.  152  ;  Sein  v.  Stein,  [1892]  1  Q  B. 
(C.  A.)  753,  757,  judgment  of  Lindley,  L.  J. 

3  Rein  Y.  Stein,  [1892]  1  Q.  B.  (C.  A.)  753,  757,  judgment  of  Lindley,  L.  J. 

*  Rohei/  V.  Snaefell  Mining  Co.  (1887),  20  Q.  B.  D.  152. 

*  Mutzenbeeher  v.  La  Aseguradora  Espanola,  [1906]  1  K.  B.  (C.  A.)  254. 
6  See  Rein  v.  Stein.  [1892]  1  Q.  B.  (C.  A.)  753. 

'  The  Mder,  [1893]  P.  (C.  A.)  119;  Sollmd  v.  Bennett,  [1902]  1  K.  B.  (C.  A.) 
867. 
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The  Court  has  not,  under  this  Exception,  jurisdiction  ^  to 
entertain  an  action  against  any  person  domiciled  or  ordinarily 
reiiident  ^  in  Scotland  or  Ireland. 

Illustrations. 

1.  A,  an  American  residing  in  England,  brings  an  action 
against  X,  an  American  residing  in  America,  to  enforce  a  con- 
tract made  in  England  to  transfer  to  A  shares  in  an  English 
company.  Neither  X  nor  A  is  domiciled  in  England.  The 
Court  has  jurisdiction.^ 

2.  A,  a  merchant  in  England,  consigns  to  X,  a  German 
subject,  carrying  on  business  in  Germany,  goods  for  sale  in 
Germany.  There  is  no  express  stipulation  as  to  the  place  of 
payment  for  the  goods,  but  according  to  the  course  of  business 
in  similar  transactions  between  X  and  A,  payment  would  be 
made  in  England.  A  brings  an  action  against  X  for  the  price 
of  the  goods.     The  Court  has  jurisdiction.* 

?>.  A  is  an  engineer  carrying  on  business  at  Lincoln. 
X  ^  Co.  are  a  company  carrying  on  business  and  domiciled  in 
the  Isle  of  Man.  A  contracts  to  deliver  machinery  at  the  mine 
oi  X  8f  Co.  in  Man,  and  to  set  it  up  to  their  satisfaction  at  the 
price  of  6,000/.  A  brings  an  action  for  the  price.  The  Court 
has  jurisdiction.' 

4.  X,  a  merchant  at  New  York,  contracts  to  supply  goods 
to  A,  a  merchant  in  London,  on  certain  terms.  On  arrival  of 
goods  in  London  they  are  defective  and  not  in  accordance  with 
contract.  The  defects  are  not  due  to  the  voyage.  A  brings  an 
action  against  X  for  breach  of  contract.  The  Court  has  juris- 
diction.^ 

1  See  Agnew  v.  Usher  (1884),  14  Q.  B.  D.  78;  Km/e  v.  Sutherland  (1887),  20 
Q.  B.  D.  147. 

^  As  to  the  dietiDOtion  between  domioil  and  residence,  see  pp.  229,  230,  ante. 

3  Reynolds  v.  Coleman  (1887),  36  Ch.  D.  (C.  A.)  463. 

*  Seinv.  Stein,  [1892]  1  Q.  B.  (0.  A.)  753. 

^  Roiey  v.  Snaefell  Mining  Co.  (1887),  20  Q.  B.  D,  152.  The  ground  of  jurisdio- 
tion  is  that  it  must  be  taken  to  be  a  term  of  the  contract  that  payment  should  be 
made  in  England.  If  A  were  not  m  England,  X  f  Co.  could  not,  under  Excep- 
tion 6,  maintain  an  action  against  him  there  for  non-delivery  of  goods.  But  they 
might  probably  under  Exception  3.  Contrast  Bell  v.  Antwerp,  ^e.  Line,  [1891] 
1  Q.  B.  (0.  A.)  103. 

"  Barrou-  ^r.  Myers  (1888),  52  J.  P.  345  ;  4  Times  L.  B.  441.  Sembk,  on  ground 
that  breach  was  continuing,  hut  surely  non-delivery  in  England  of  goods  according 
to  sample  is  distinctly  a  breach  in  England.  Compare  Gray  v.  Press  Association 
(1887),  22  L.  R.Ir.  (C.  A.)  1. 
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5.  A  leases  land  in  Middlesex  to  X  and  brings  an  action 
against  X  for  the  rent.     The  Com-t  has  jurisdiction.^ 

6.  X,  a  French  citizen  residing  in  Prance,  buys  goods  in 
London  from  A,  who  brings  an  action  for  the  price  of  the 
goods.     The  Court  has  jurisdiction.^ 

7.  A,  a  merchant  in  England,  sells  goods  to  X  (^  Co., 
resident  out  of  England.  Under  the  terms  of  the  contract,  and 
the  special  circumstances  of  the  case,  it  may  be  inferred  that 
payment  for  the  goods  was  to  be  made  in  England.  A  brings 
an  action  for  the  price  of  the  goods.      The  Court  has  jurisdiction.* 

8.  X,  a  timber  merchant  residing  in  Sweden,  contracts  with 
A,  in  Sweden,  to  sell  and  deliver  goods  in  England  to  A,  the 
goods  to  be  at  the  risk  of  X  until  delivered  to  ^.  A  brings 
action  against  X  for  non-delivery.     The  Court  has  jurisdiction.^ 

9.  X  (^  Co.,  an  Indian  firm,  make  a  contract  with  A  at 
Bombay  to  work  certain  mines  in  India  as  a  joint  adventure, 
in  which  X  Sf  Co.  are  to  find  the  capital,  A  to  acquire  the 
mining  rights,  and  each  partner  to  take  one  half  of  the  profits. 
X  8f  Co.  afterwards  go  into  liquidation  in  India,  and  their  pro- 
perty is  vested  in  Y,  a  trustee  residing  at  Bombay.  Y,  through 
an  agent  in  England,  enters  there  into  a  contract  for  the  sale  of  the 
mining  rights  to  a  pm'chaser  without  mention  of  ^'s  rights.  A 
brings  an  action  against  X  8f  Co.  and  Y,  claiming  a  declaration 
that  under  the  original  agreement  he  is  entitled  to  half  the  profits 
of  the  mining  adventure,  &c.,  and  an  injunction  to  restrain 
X  <^  Co.  and  Y  from  carrying  agreement  with  purchaser  in 
England  into  effect.     The  Court  has  jurisdiction.^ 

10.  A,  a  manufacturer  in  Lancashire,  supplies  machinery  to  X 


'  See  Agnew  y.  Usher  (1884),  14  Q.  B.  D.  78.  In  the  particular  case  there  was  a 
want  of  jurisdiction  because  X  was  domiciled  in  Scotland,  and  came,  therefore, 
within  the  proviso.     Semble,  otherwise  there  would  have  been  jurisdiction. 

2  See  Eewition  v.  Fabre  (1888),  21  Q.  B.  I).  6.  Sembk,  that  in  this  case  the  error 
committed  by  the  plaintiff  was  service  of  a  writ  instead  of  notice,  but  that  the 
Court  had  jurisdiction. 

^  Duval  V.  Gam,  [1904]  2  K.  B.  (C.  A.)  685.  But  see  Comber  v.  Leyland,  [1898] 
A.  C.  524. 

*  Aliter  if  the  goods  were  to  be  delivered  to  ^  in  Sweden.  Compare  Wancke 
V.  Wingreen  (1889),  68  L.J.  Q.  B.  D.  519.  See,  also,  Sarris  y.  Fleming  (1879), 
13  Ch.  D.  208. 

*  The  ground  is,  that  the  later  contract  made  in  England  constitutes  a  breach 
in  England  of  the  contract  made  with  the  plaintiff  abroad.     Compare  Harris  v. 
Fleming  (1879),   13  Ch.  D.  208,  which,  though  decided  under  the  Rules  of  1876 
seems,  as  far  as  concerns  the  point  given  in  the  illustration,  applicable  to  the  Rules 
of  Court,  1883. 
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an  Italian  living  in  Italy.  The  contract  for  the  supply  of  the 
machinpry  is  made  in  England,  and  payment  is  to  take  place  in 
England.  The  machinery  is  not  paid  for.  A  hrings  an  action 
against  X,  who  is  in  Italy,  for  the  price.  Setnble.  the  Court  has 
jurisdiction. 1 

1 1 .  An  agreement  between  A,  an  insurance  agent  in  London, 
and  X  8f  Co.,  a  Spanish  insurance  company  domiciled  at  Teneriffe, 
that  X  8f  Co.  shall  employ  A  as  their  exclusive  representative  for 
a  period  of  five  years  in  England  and  elsewhere.  At  the  end  of 
•one  year  X  8f  Co.  send  iV,  their  general  agent,  to  England,  with 
authority  to  revoke  the  agreement.  iV"  revokes  it  by  notice  in 
writing,  sent  to  A  through  the  post,  to  ^'s  place  of  business  in 
London.  A  brings  an  action  against  X  8f  Co.  for  breach  of 
contract.     The  Court  has  jurisdiction. ^ 

12.  A  Sf  Co.,  residing  in  the  Isle  of  Man,  undertake  to  build 
there  a  house  for  X,  an  Englishman  living  in  London.  X  is  to 
pay  A  Sf  Co.  1,000/.  for  their  work,  and  payment  is  to  be  made  in 
London.  X,  by  letter  posted  in  London,  directed  to  A  8f  Co.  in 
the  Isle  of  Man,  repudiates  all  liability  under  the  contract,  and 
goes  to  France.  A  8f  Co.  bring  an  action  against  X.  The  Court 
{semble)  has  jurisdiction.' 

13.  X  contracts  in  England  with  A  for  the  delivery  at  New 
York  of  cotton  lying  at  Bombay.  The  cotton  is  not  delivered. 
A  brings  an  action  against  X     The  Court  has  no  jurisdiction.^ 

1  But  oonf.  Bohon  v.  Festi,  [1891]  2  Q.  B.  (0.  A.)  92. 

^  Mutzenbecher  v.  La  Aseguradora  Espanola,  [1906]  1  K.  B.  (C.  A.)  254.  The 
agreement  was  clearly  brohen  in  London,  the  letter  of  dismissal  being  posted  in 
London.  The  difficulty  is  to  show  that  X  ^-  Co.  committed  n  breach  of  contract 
■which  ought  to  be  performed  by  them  in  England.  The  Court  held  that  "  the 
"  agretment  by  [X  ^  Co."]  was  to  employ  \_A']  as  their  exclusive  repi'esentatiye  in 
"  England  for  five  years.  Such  an  agreement  must  involve  at  least  this— an 
■"  undertaking  on  their  part  that  they  will  do  nothing  in  England  to  prevent  \_A'\ 
"  from  fulfilling  [his]  contract,  and  will  do  all  things  necessary  in  England  to 
^'  enable  [^]  to  perform  [his]  part  of  the  contiact.  If  this  is  so  [i  ^-  Co.]  have 
"  not  done  that  which  they  agreed  to  do,  because  notice  was  given,  by  their  autho- 
*'  rity,  declaring  the  agreement  of  agency  to  be  void  from  the  date  of  the  notice. 
"  That  notice  appears  to  have  been  addressed  from  the  office  of  [-X^  Co.'s]  solicitors  in 
"  London,  and  to  have  been  enclosed  in  a  letter  from  [X  §  Co."]  to  {A'].  Therefore 
"  [i  ^  Co.'\  have  not  done  that  which  they  agreed  to  do,  for,  in  England,  they 
"  have  put  an  end  to  the  agreement."  P.  261,  judgment  of  Sir  J.  Gorell  Barnes, 
President. 

'  The  part  of  the  contract  to  be  performed  by  X  ought  to  be  performed  in 
England.     Compare  Sobey  v.  Snaefell  Mining  Co.  (1887),  20  Q.  B.  D.  152. 

*  The  contract,  though  made  in  England,  was  not  to  be  performed  in  England, 
and  no  breach  took  place  in  England.  The  Court  would  have  had  jurisdiction 
under  R.  S.  C.  1876,  Ord.  XI.  i.  1. 
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14.  X  contracts  in  India  with  A  to  deliver  cotton  of  a  certain 
quality  to  A  in  Scotland.  The  cotton  is  not  delivered.  The  non- 
delivery of  the  cotton,  which  A  could  have  used  in  his  manu- 
factory in  England,  or  could  have  sold  in  England  in  performance 
of  a  contract  with  iV",  causes  A  damage  in  England.  A  hrings 
an  action  against  X  for  non-delivery.  The  Court  has  no  juris- 
diction.^ 

15.  A  agrees  at  Paris  with  X,  a  French  wine  merchant  residing 
in  France,  to  act  for  X  as  commission  agent  in  England.  A 
returns  to  England.  X,  being  dissatisfied  with  A,  writes  and 
posts  a  letter  in  France  wrongfully  dismissing  A.  A  hrings  an 
action  against  X  for  wrongful  dismissal.  Semble,  the  Court  has  no 
jurisdiction.^ 

16.  ^,  in  England,  sells  goods  to  X,  residing  in  France.  It  is 
part  of  the  terms  of  the  contract  that  the  goods  shall  be  paid  for  at 
Paris.  X  does  not  pay.  A  brings  an  action  for  the  price.  The 
Court  has  no  jurisdiction.' 

17.  X  carries  on  business  in  Brazil,  and  there  contracts  with 
A  8f  Co.  to  sell  goods  sent  to  him  hy  A  8c  Co.,  and  to  remit  the 
proceeds  to  England  in  first-class  bills.  X  sells  the  goods,  and 
keeps  the  proceeds.  Action  hy  A  ^  Co.  for  breach  of  contract. 
The  Court  has  no  jurisdiction.* 

18.  A  German  ship  owned  by  X  <^  Co.,  Germans,  is  stranded 
within  three  miles  of  the  English  coast.  An  agreement  through  the 
master  with  two  foreign  salvage  companies,  A  and  B,  that  they 
will  do  their  best  to  convey  the  ship  to  England  against  a  salvage 
reward  of  50  per  cent,  of  property.  The  amount  to  be  paid  to  A 
within  ten  days  after  salvage.  No  place  of  payment  is  specified. 
Action  by  A  and  B  for  salvage  money.  The  Court  has  no  juris- 
diction.' 

'  Compare  Shearman  v.  Mndlay  (1883),  32  W.  R.  122. 

2  Hnmilton  v.  Barr  (1886),  18  L.  R.  Ir.  (0.  A.)  297.  The  decision  rests  on  the 
ground  that  the  dismissal,  i.e.,  the  breach  of  contract,  took  place  in  the  country 
where  the  letter  was  posted.     But  whether  this  is  so  ? 

3  See  Thomas  v.  Duchess  of  Hamilton  (1886),  17  Q.  B.  D.  (C.  A.)  592.  But  note 
that  actions  which  do  not  come  within  Exception  5  might  perhaps  come  under 
Exception  3,  on  account  of  the  residence  or  domicil  of  the  defendant.  See  also 
Mm-itz  V.  Stephan  (1888),  W.  N.  147. 

*  Comber  v.  Leyland,  [1898]  A.  0.  524.  The  contract  could  all  be  performed 
abroad.  No  writ  therefore  could  be  issued  here  for  service  out  of  England  in  an 
action  either  for  breach  of  contract  or  for  money  had  and  received.  Contrast  Duval 
V.  Gans,  [1904]  2  K.  B.  (C.  A.)  685. 

*  The  Eider,  [1893]  P.  (C.  A.)  119.  As  no  obligation  to  pay  salvage  money  in 
England,  no  breach  of  contract  in  England . 
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19.  A  is  employed  by  X,  an  alien  residfnt  in  France,  as 
correspondent  of  a  London  newspaper  of  which  X  is  proprietor. 
X  gives  notice  of  dismissal  to  ^  by  a  letter  written  and  po.=ted  at 
Naples,  and  directed  to  A  in  England.  A  brings  an  action  for 
wrongful  dismissal.     The  Court  has  no  jurisdiction.^ 

20.  X  agrees  in  Germany  with  A  to  act  as  ^'s  secretary  for 
five  years  in  England,  and  A  agrees  to  pay  X  iOOl.  a  year  in 
England.  X  whilst  in  Germany  posts  a  letter  to  A,  refusing  to 
enter  into  ^'s  service.  A  brings  an  action  against  X  for  breach 
of  contract.     Whether  the  Court  has  jurisdiction  ?  ^ 

21.  A  Sf  Co.,  residing  in  the  Isle  of  Man,  undertake  to  build 
there  a  house  for  X,  an  Englishman  living  in  London.  X  is  to 
pay  A  Sf  Co.  1,000^.  for  their  work,  and  payment  is  to  be  made  in 
the  Isle  of  Man.  X,  by  letter,  posted  in  London,  directed  to 
A  Sf  Co.  in  the  Isle  of  Man,  repudiates  all  liability  under  the  con- 
tract, and  goes  to  France.  A  8f  Co.  bring  an  action  against  X. 
The  Court  has  no  jurisdiction.' 

22.  ASf  Co.,  German  bankers  carrying  on  business  in  Germany, 
claim,  as  against  X,  resident  in  Germany,  a  declaration  that  they 
are  entitled  to  a  charge  on  certain  policies  of  life  assurance  deposited 
with  them,  and  that  the  said  charge  might  be  enforced  by  fore- 
closure.    The  Court  has  no  jurisdiction.* 

23.  A  brings  an  action  against  X  for  non-payment  of  rent  due 
under  a  lease  of  land  in  England.  X  is  domiciled  or  ordinarily 
resident  in  Scotland.     The  Court  has  no  jurisdiction.* 

24.  A  is  the  outgoing  tenant  of  a  farm  in  Yorkshire.  He 
brings  an  action  against  X,  his  landlord,  who  is  ordinarily  resi- 
dent in  Scotland,  to  recover  compensation  for  tenant  right,  accord- 
iug  to  the  custom  of  the  country.     The  Court  has  no  jurisdiction.* 

'  Holland  v.  Bennett,  [1902]  1  K.  B.  (C.  A.)  867.  As  the  breach,  if  any,  is 
committed,  at  the  place  where  the  letter  is  posted,  the  breach  does  not  take  place  in 
England.  See  Hamilton  v.  Barr  (1888),  18  L.  E,.  Ir.  297  ;  Mayer  v.  Claretie  (1890), 
7  T.  L.  R.  4.  Contrast  Mutzenbeeher  v.  La  Aseguradora  Mspanola,  [1906]  1  K.  B. 
(C.  A.)  254,  and  Cooper  v.  Knight  (1901),  17  T.  L.  E.  299. 

^  Semble,  the  breach  of  contract  takes  place  in  Germany  and  not  in  England. 

^  The  breach  of  the  contract  takes  place  in  England,  but  no  part  of  the  contract 
ought  to  be  performed  in  England.  Coutrast  Robey  v.  Snaefell  Mining  Co.  (1887), 
20  Q.  B.  D.  152. 

*  Deutsche  National  Bank  y.  Paul,  [1898]  1  Ch.  283,  i.e.,  has  no  jurisdiction  under 
Exception  5,  or  Ord.  X[.  r.  1  (e).  The  action  is  not  an  action  for  a  breach  of 
contract. 

6  Agnew  v.  Usher  (1884),  14  Q.  B.  D.  78. 

^  But  has  jurisdiction  under  Exception  2  (p.  226,  ante).  Kayev.  Sutherland  (1887), 
20  Q.  B.  D.  147. 
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25.  A  brings  an  action  against  X  for  breach  of  a  contract  to 
deliver  goods  to  ^  in  London.  X  is  a  Scotchman,  who  more  often 
than  not  resides  in  England,  but  X's  domicil  of  origin  is  Scotch 
and  he  has  never  lost  his  Scotch  domicil.  The  Court  has  no  juris- 
diction.^ 

26.  A  brings  an  action  against  X  8f  Co.  for  breach  of  contract. 
X  (^  Co.  have  registered  office  in  Scotland,  but  also  carry  on 
business  in  England.     The  Court  has  no  jurisdiction.^ 

27.  X  is  an  Englishman  whose  domicil  is  English,  but  who 
ordiaarily  resides  in  Scotland.  A  brings  an  action  against  X  for 
a  debt  incurred  and  payable  in  England.  The  Court  has  no  juris- 
diction.' 

28.  X  is  an  Englishwoman,  married  to  a  Scotchman,  who  is 
domiciled  and  habitually  lives  in  Scotland.  X  is  separated  from 
her  husband  and  is  settled  in  England,  but  is  in  France.  A  brings 
an  action  against  X  for  a  debt  incurred  and  payable  in  London. 
The  Court  has  (semble)  no  jurisdiction.* 

Exeeption  6.^ — The  Court  has  jurisdiction  whenever  any 
injunction  is  sought  as  to  anything  to  be  done  in 
England,  or  any  nuisance  in  England  is  sought  to  be 

■  Whether  the  Court  has  jurisdiction  under  Exception  3?  See  Lenders  v.  An- 
4eraon  (1883),  12  Q.  B.  D.  50. 

'  See  WatMns  v.  Scottish  Imperial  Co.  (1889),  23  Q.  B.  D.  285;  and  compare 
».  S.  C.  1883,  Ord.  IX.  I.  8,  and  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ».  62. 

"  Undoubtedly  there  is  hardship  in  making  the  plaintiflc  sue  in  the  Scotch 
"  Courts,  but  there  is  an  insurmountable  difficulty  in  the  way  of  her  suing  n 
"  England.  The  defendants  are  a  corporation  carrying  on  business  both  in 
■"  Scotland  and  England,  but  their  registered  office  is  in  Scotland,  and  they  are 
"  or'iinarily  resident  in  that  country.  We  are  bound  by  the  language  of  the 
"rules,  and  their  clear  meaning  is  that  Scotchmen  and  Irishmen  cannot  be 
"  sued  in  England,  if  they  are  domiciled  or  ordinarily  resident  in  Scotland  or 
-"  Ireland;  and  the  effect  of  s.  62  of  the  Companies  Act,  1862,  which  provides 
^'  for  service  upon  companies  generally,  and  which  is  expressly  preserved  by 
"  Ord.  IX.  1-.  8,  makes  the  principle  of  these  rules  applicable  to  Scotch  and 
■"  Irish  corporations."     23  Q.  B.  D.,  p.  286,  judgment  of  Mathew,  J. 

Contrast  the  position  of  a  foreign  company  which  is  not  a  Scotch  or  an  Irish 
company.  Haggin  v.  The  Comptoir  £Jiseompte  de  Paris  (1889),  23  Q.  B.  D.  (C.  A.) 
319. 

3  Whether  the  Court  has  jurisdiction  under  Exception  3?  See  pp.  229  and  231, 
note  2,  ante 

*  Ibid.  It  is  clear  that  X  is  domiciled  in  Scotland.  See  Dolphin  v.  Roiins  (1859), 
7  H.  L.  C.  39ii,  and  Rule  9,  Sab-Rule  2,  p.  132,  ante. 

Note  that  Exception  5  does  not  apply  to  any  action  which  is  not  in  strictness  an 
action  for  breach  of  contract.     Deutsche  National  Bank  v.  Paul,  [1898]  1  Ch.  283. 

»  Ord.  XI.  I.  1  (f). 

D.  ^ 
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prevented  or  removed,  whether  damages  are  or  are 
not  sought  in  respect  thereof. 

Comment. 
The  injunction  sought  for  should  have  reference  to  something- 
to  be  done  in  England,  or  to  a  nuisance  in  England.^ 

Illustrations. 

1.  X,  resident  in  Dublin,  sends  cards  to  -4  in  London,  through, 
the  post-office  and  otherwise,  containing  libellous  and  defamatory 
matter.  A  brings  an  action  claiming  an  injunction  to  restrain  X 
from  sending  such  post-cards,  and  also  claiming  damages.  The 
Court  has  jurisdiction.^ 

2.  X  8f  Co.  carry  on  business  in  Scotland,  having  a  registered 
office  in  Glasgow.  X  ^  Co.  at  Manchester  infringe  ^'s  trade- 
mark. A  brings  an  action  to  restrain  infringement.  The  Oom-t 
has  jurisdiction.^ 

3.  A  is  the  patentee  of  a  particular  kind  of  watch-case.  X,  in 
Glasgow,  sells  watch-cases  of  the  patented  kind  in  Scotland,  and 
also  in  England,  and  particularly  in  Liverpool  and  in  Manchester. 
X  also,  in  answer  to  applications  by  customers  in  England,  sends 
the  patented  watch-cases  to  England  in  return  for  payment  in 
Scotland.  A  brings  an  action  against  X  for  infringement  of 
patent,  and  to  obtain  injunction  against  infringement  of  patent 
by  X  in  England.     The  Court  has  jurisdiction.* 

4.  X  resides  in  Scotland,  and  there  contracts  with  A  8f  Co., 
an  English  company,  to  perform  certain  services  in  the  Transvaal 
at  a  salary.  He  goes  to  the  Transvaal,  but  returns  thence  before 
he  has  fuUy  performed  his  contract.  A  8f  Co.  refuse  to  pay  X 
part  of  salary  which  he  claims.  X  threatens  a  petition  for  the 
winding-up  oi  A  8f  Co.  A  8f  Co.  bring  an  action  against  X, 
claiming  (1)  rescission  of  contract,  (2)  return  of  moneys  paid,. 
(3)  injunction  to  restrain  X  from  presenting  petition.  The  Court 
has  jurisdiction.^ 


1  Compare  In  re  De  Penny,  [1891]  2  Ch.  63. 

2  Tozier  v.  Sawkins  (1885),  15  Q.  B.  D.  650  ;  (C.  A.)  680. 

*  In  re  JBurlmd's  Trade  Mark  (1889),   41   Ch.  D.    542.      Compare  Marshall  v. 
Marshall  (1888),  38  Ch.  D.  (C.  A.)  330. 

*  Speokhart  v.  Campbell  (1884),  W.  N.  24.     Compare  In  re  Burland's  Trade  Mark 
(1889),  41  Ch.  D.  642  ;  and  Einahan  v.  Einahan  (1890),  45  Ch.  D.  78. 

»  Lisbon  Berlyn  Gold  Fields  v-.  Heddle  (188S),  52  L.  T.  796.     Semble,  that  the 
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5.  iV,  a  trader  in  England,  orders  goods  from  X,  a  foreign 
manufacturer  in  Switzerland.  X  addresses  the  goods  to  iV  in 
England  and  delivers  them  to  the  Swiss  post-office  by  which  they 
are  forwarded  to  England.  The  goods  are  manufactured  by  X 
according  to  an  invention  protected  by  an  English  patent.  An 
action  by  A,  the  patentee,  against  X  claiming  an  injunction 
against  infringement  of  patent.     The  Court  has  no  jurisdiction. ^ 

Exception  1  ? — Whenever  any  person  out  of  England  is 
a  necessary  or  proper  party  to  an  action  properly 
brought  against  some  other  person  duly  served  with 
a  writ  in  England,  the  Court  has  jurisdiction  to 
entertain  an  action  against  such  tirst  mentioned 
person  as  a  co-defendant  in  the  action. 

Comment. 

It  may  be  necessary  or  proper  that  a  plaintiff,  A,  should  make 
not  only  one  person,  X,  but  also  some  other  person,  Y,  defendant 
in  an  action.  This  is  so,  for  example,  where  X  and  Y  are  joint 
debtors,  or  where  A  has  a  claim,  alternatively,  either  against  X  or 
Y.  Under  these  circumstances,  one  of  the  defendants,  X,  may 
be  in  England  and  be  duly  served  with  a  writ,  whilst  the  other 
defendant,  Y,  may  be  out  of  England,  so  that  it  is  impossible  to 
effect  service  on  him  in  England.  This  is  the  state  of  things  to 
which  Exception  7  applies. 

In  order  that  under  these  circumstances  the  Court  may  have 
jurisdiction  within  Exception  7,  three  conditions  must  be  fulfilled : — 

Fird.  There  must  be  an  action  properly  brought  against  X,  the 
original  defendant.  By  "properly  brought"  is  meant  that  it  is 
brought  against  X  as  a  principal  or  substantial  defendant.  He 
must  not  be,  that  is  to  say,  a  person  against  whom  the  action  is 


claim  for  an  injunction  gets  rid  of  the  exception  as  to  Scotland.  See  In  re  De  Fenny, 
[1891]  2  Oh.  63. 

'  The  Bale  and  delivery  of  the  goods  by  i  was  complete  on  their  being  delivered 
to  the  post-office  in  Switzerland.  Nothing  was  done  by  X  in  England  for  which 
A  had  a  right  of  action.  Badische  Anilin  und  Soda  Fahrik  v.  Bash  Chemioal  Works, 
Bindschedler,  [1898]  A.  C.  200.  Aliter  if  X  had  brought  the  goods  to  England 
and  there  sold  them?  Semble,  in  the  particular  case,  that  (1)  there  was  neither  a 
right  of  action  against  X  if  (e.g.)  he  had  appeared  before  the  Court,  nor  (2)  a  right  to 
serve  him  with  process  out  of  England. 

^  Compare  the  language  of  Ord.  XI.  i.  1  (g). 

r2 
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brought  for  the  sake  of  giving  the  Court  jurisdiction  over  his 
co-defendant,  Y.^ 

The  original  action  may  be  an  action  for  a  tort.^ 

Secondly.  X  must  be  duly  served  with  the  writ  in  England. 

It  would  appear  to  follow  that  Exception  7  has  no  application 
either  where  all  the  defendants,  or  none  of  the  defendants,  in  an 
action,  are  in  England.  It  is  applicable,  in  other  words,  only 
where  one  at  least  of  the  defendants  is  in  England  and  one  at 
least  of  the  defendants  is  uot  in  England.'  Hence,  where  Excep- 
tion 7  applies,  the  Court  may  have  jurisdiction  to  entertain  an 
action  against  a  person  over  whom,  if  the  action  had  been  brought 
against  him  alone,  the  Court  would  have  had  no  jurisdiction.* 

Thirdly.  Y,  who  is  out  of  England,  must  be  either  a  necessary 
or  proper  party  to  the  action, 

'  See,  especially,  Yorkshire  Tannery  v.  Eglinton  Co.  (1884),  64  L.  J.  Ch.  81. 
''  I  think,"  says  Pearson,  J.,  "  that  if  I  hadsuohi  an  application  [i.e.,  an  application 
"  to  allow,  under  Ord.  XI.  r.  1  (g),  service  of  a  writ  on  a  defendant  in  Scotland] 
"  before  me,  I  should  reqidre  it  to  be  shown  that  the  person  .  .  .  served  within 
"  the  jurisdiction  [i.e.,  the  original  defendant,  X]  was  either  the  principal 
"  defendant,  or  at  least  as  much  a  substantial  defeudant  as  the  person  sought 
"  to  be  served  out  of  the  jurisdiction.  I  cannot  think  that  it  is  the  intention 
"  of  this  Rule  of  Court  to  bring  into  this  country  an  action  which  was  properly 
"  a  Scotch  action,  simply  because  some  person  who  had  some  trifling  interest  in 
' '  the  matters  in  dispute,  and  who  was  not  a  principal  defendant,  was  made  a  def en- 
"  dant  and  was  resident  here.  I  think  that  the  Order  means  that  where  there  is 
' '  a  proper  English  action,  in  which  the  party  substantially  sued  is  resident  here, 
"  and  in  which  some  other  party  [F]  who  is  out  of  the  jurisdiction  is  sued  in 
"  respect  of  some  trifling  claim,  then  that  person  [J]  may  be  served  out  of  the 
"  jurisdiction."  Ibid.,  p.  83.  See  and  compare  Tasselly.  Sallen,  [1892]  1  Q.  B. 
321 ;   Collins  v.  North  British,  ^c.  Ins.  Co.,  [1894]  3  Ch.  228. 

In  order  to  appreciate  the  bearing  of  Mr.  Justice  Pearson's  language,  it  must 
be  remembered  that  the  question  actually  before  the  Court  is  the  technical 
question  whether  leave  should  be  granted  to  serve  a  writ  out  of  England  under 
Ord.  XI.  r.  1  (g) ;  that  this,  however,  involves  a  question  of  jurisdiction,  and  that 
Exception  7  is  based  on  Ord.  XI.  i.  1  (g).  There  does  not,  it  must  be  added, 
appear  to  be  authority  for  the  suggestion  that  the  interest  of  T  in  the  matters 
in  dispute  need  be  trifling.  See  also  Wilted  v.  Galbraith,  [1893]  1  Q.  B.  (C.  A.) 
677  ;  and  Deutsche  National  Bank  v.  Paul,  [1898]  1  Ch.  283. 

2  Croft  V.  King,  [1893]  1  Q.  B.  419  ;  Williams  v.  Cartwright,  [1895]  1  Q.  B. 
(C.  A.)  142. 

'  Whether  it  may  apply  where  both  defendants  are  out  of  England,  but  one 
of  them,  X,  is  served  with  a  writ  out  of  England  under  some  other  clause  of 
Ord.  XI.,  e.g.,  under  clause  (o)  (Exception  3)  as  a  person  domiciled  in  England? 
The  words  of  Ord.  XI.  r.  1  (g)  seem  to  show  that  this  question  must  be  answered 
in  the  negative,  for  in  the  supposed  case  the  original  defendant,  X,  is  not  served 
within  the  jurisdiction.  But  see  Harvey  v.  Dougherty  (1887),  56  L.  T.  322,  where 
a  contrary  opinion  seems  to  be  expressed  or  implied. 

*  Williams  y.  Cartwright,  [1895]  1  Q.  B.  (C.  A.)  142,  145,  judgment  of  Esher,  M.R. ; 
and  p.  148,  judgment  of  Rigby,  L.  J. 
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The  question  whether  F  is  a  proper  party  to  an  action  against 
X  depends  on  this :  Supposing  both  X  and  Y  had  been  in 
England,  would  they  both  have  been  proper  parties  to  the  action  ? 
If  they  would,  and  only  one  of  them,  X,  is  in  this  country,  then, 
under  our  Exception,  the  Court  has  jurisdiction  to  entertain  an 
action  against  the  other,  Y,  just  as  if  he  had  been  in  this  country.^ 

"  If  a  person  is  mixed  up  in  a  transaction  carried  out  in  this 
"  country  by  English  subjects,  I  see  no  reason  why  he  should  not 
"  be  dealt  with,  for  the  purpose  of  service  of  process,  as  if  he  was 
"  amenable  to  the  jurisdiction  of  the  Courts  here.  If  he  does  not 
"  choose  to  submit  to  the  jurisdiction  he  must  take  his  chances,  and 
"  no  remedy  will  be  effective  against  him  unless  he  has  properiy 
"  in  this  country.  I  see  no  particular  hardship  in  saying  that  he 
"  must  come  to  the  Courts  of  this  country  if  he  wishes  to  defend 
"  himself." 2 

Exception  7  applies  to  a  defendant  domiciled  or  ordinarily 
resident  in  Scotland  ^  or  Ireland. 

Illustrations. 

1.  X,  on  instructions  from  K,  enters,  as  agent  for  Y,  into  a 
contract  with  A.  The  contract  is  made  in  London,  and  is  to  be 
performed  out  of  England.  Y  repudiates  the  contract.  A  brings 
an  action  against  X,  who  is  in  England,  for  breach  of  warranty 
that  X  was  authorised  to  contract  for  Y,  who  is  in  Austria,  and 
has  an  alternative  claim  against  F  if  X  was  authorised  to  contract 
for  him.  The  Court  has  jurisdiction  to  entertain  an  action  against 
F  as  co-defendant  with  X.* 

2.  A  brings  an  action  against  X  and  F  for  breach  of  agree- 
ment   to    convey   to   A   their    respective   shares  in    partnership 


»  See  Massei/  v.  Seynes  (1888),  21  Q.  B.  D.  (C.  A.)  330,  338,  judgment  of 
Esher,  M.  R.  ;  Duder  v.  Amsterdamsch  Trustees  Eantoor,  [1902]  2  Oh.  132  ;  The 
Duo  D'Aitmale,  [19u3]  P.  (C.  A.)  18. 

■■'  21  Q.  B.  D.,  p.  33i,  judgment  of  Wills,  J. 

'  See  The  Washburn,  ^c.  Co.  ..  The  Ounard  Co.  ^  Parkes  (1889),  6  Times  L.  E. 
592,  judgment  of  Stirling,  J.  ;  Massey  v.  Eeynes  (188S),  21  Q.  B.  D.  (0.  A.) 
330,  with  which  contrast  language  of  Grove,  J.,  and  Huddleaton,  B.,  in  Speller  v. 
Brutol  Co.  (1884),  13  Q.  B.  D.  96,  98,  99.  But  see  Harvey  v.  Dougherty  (1887), 
66L.  T   322. 

*  Massey  v.  Seyms  (1888),  21  Q.  B.  D.  (0.  A.)  330.  Note  that  if  the  action 
had  been  against  ¥  alone,  the  Court  would  not  have  had  jurisdiction.  In  other 
words,  the  Court  may  have  jurisdiction  under  Ord.  XI.  r.  1  (g)  where  it  would 
not  have  jurisdiction  under  Ord.  XI.  i.  1  (e).  See  Indigo  Co.  v.  Ogilvy,  [1891]  2  Ch. 
(C.  A.)  31. 
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formerly  carried  on  by  A,  X,  and  Y.  X  is  served  with  a  writ 
in  England.  Y  is  in  the  United  States.  Z  is  a  necessary  or 
proper  party  to  the  action.     The  Court  has  j  urisdiction.i 

3.  A  8f  Co.,  an  American  company,  own  a  patent  for  barhed 
wire.  Y,  carrying  on  business  in  Ireland,  buys  from  iV",  in 
America,  wire  which  is  an  infringement  oi  A  8f  Go's  patent. 
X  8f  Co.,  a  steamship  company,  carry  the  wire  for  Y  and  land  it 
at  Liverpool  for  trans-shipment  to  Y  in  Ireland.  X  8f  Co.  are 
an  English  company.  A  d^  Co.  bring  an  action  against  X  8f  Co. 
to  obtain  injunction  against  their  dealing  with  the  wire.  Appli- 
cation for  leave  to  add  Y  and  serve  Y  with  writ  and  notice  in 
Ireland.     The  Court  has  jurisdiction.^ 

4.  A  brings  an  action  of  deceit  against  X  and  Y  in  respect  of 
a  fraud  jointly  committed  by  them  in  Loudon.  X  is  in  England. 
Y  is  domiciled  and  resident  in  Scotland.  X  has  been  served  with 
the  writ,  and  F  is  a  necessary  and  proper  party  to  the  action. 
The  Court  has  jurisdiction.' 

5.  A  brings  an  action  against  X,  residing  in  England,  and 
against  Y,  domiciled  or  ordinarily  residing  in  Scotland.  Before 
Xis  served  with  the  writ,  A  applies  for  leave  to  serve  the  writ  on 
iFin  Scotland.     The  Court  has  no  jurisdiction.* 

6.  N,  who  carries  on  business  in  London,  deposits  policies  of  life 
insurance  with  A  (^  Co.,  a  German  bank,  as  security  for  advances 
made  to  him.  N  afterwards  creates  a  second  charge  on  same 
policies  in  favour  of  Y,  who  resides  in  Grermany.  A  Sf  Co.  sub- 
sequently acquire  the  equity  of  redemption  in  the  policies  and 
transfer  it  to  X,  resident  in  England,  as  trustee  for  A  8f  Co. 
An  action  for  foreclosure  is  then  brought  against  Xhj  A  8[  Co., 
who  then  apply  for  leave  to  add  Y  as  defendant  and  serve  notice 
of  writ  on  Y  in  Germany.     The  Court  has  no  jurisdiction.^ 


'  Lightowkr  v.  Lightowler  (1884),  W.  N.  8.  "The  person  whom  it  is  sought  to 
"  serve  is  resident  out  of  the  jurisdiction  [i.e.,  out  of  England]  ;  and  the  action, 
"  as  against  him,  is  founded  on  a  breach  of  contract  by  him  out  of  the  jurisdic- 
"  tion  [i.e.,  out  of  England].  But  it  is  stated  that  [X],  the  other  defendant, 
"  has  been  duly  served  within  the  jurisdiction  [in  England]  ;  and,  as  this  is  a 
"  partnership  matter,  I  think  that  [T]  is  a  necessary  or  proper  party."  Ibid., 
judgment  of  Butt,  J. 

Note  that  T,  had  the  action  been  brought  against  him  alone,  could  not  have 
been  served  out  of  England. 

*  Washburn,  ^c.  Co.  v.  Cunard  Co.  ^  Parkes  (1889),  5  Times  L.  K.  592. 
3   Williams  v.  Oartwright,  [1895]  1  Q.  B.  (C.  A.)  142. 

*  See  The  Yorkshire  Tannery  v.  Eglinton  Co.  (1884),  64  L.  J.  Ch.  81. 

^  Deutsche  National  Bank  v.  Paul,  [1898]  1  Ch.  283.    No  actual  relief  -rcas  claimed 
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Exception  8.' — The  Court  has  jurisdiction  to  entertain  an 
action  against  any  two  or  more  persons  being  liable 
as  co-partners,  and  carrying  on  business  in  England, 
when  sued  in  the  name  of  the  firm  (if  any)  of  which 
such  persons  were  co-partners  at  the  time  of  the 
accruing  of  the  cause  of  action. 

Comment. 

This  Exception  is  grounded  on  Ord.  XLYIIIa.  rule  X? 

The  Order  appears  indeed  at  first  sight  to  do  little  more  than 
allow  and  regulate  "  actions  by  and  against  firms  and  persons 
carrying  on  business  in  names  other  than  their  own,"  and  not  to 
touch  the  extent  of  the  Court's  jurisdiction.  But  Ord.  XLVIIIa. 
rule  1  has  in  reality  a  wider  effect,  at  any  rate  as  regards  actions 
against  partnerships,  than  this,  and  in  such  actions  may  extend 
the  jurisdiction  of  the  Court  over  defendants  who  are  absent  from 
England.  For  the  Order  provides,  in  actions  against  a  firm 
carrying  on  business  in  England  in  a  firm  name,  a  mode  of  serving 
the  writ  at  the  firm's  place  of  business  in  England  which  is 
applicable  whether  the  members  of  the  partnership  be  in  England 
or  not.  Hence,  in  actions  within  Ord.  XLYIIIa.  rule  1  (i.e.. 
Exception  8),  the  Court  has,  in  eflteet,  jurisdiction  to  entertain 
actions  against  persons  who  are  not  resident  in  England.^ 

As  to  this  Exception,  the  foUo'ving  points  deserve  notice. 
(1)  Exception  8  applies  only  to  partners  carrying  on  business  in 
England,  and  carrying  it  on  under  a  firm  name.* 

against  X,  who  was  therefore  not  properly  made  a  defendant,  but  should  have 
been  joined  as  co-plaintiff.  The  action  therefore  was  not  properly  brought 
against  X.     Hence  Exception  7  does  not  apply. 

'  R.  S.  C.  June,  1891,  Ord.  XLVIIIa.  rr.  1,  3  ;  Worcester,  ^e.  Banking  Co.  v. 
Firbank,  [1894]  1  Q.  B.  (C.  A.)  784.  Compare  Grant  t.  Anderson,  [1892]  1  Q.  B. 
(C.  A.)  108  ;  Rmselly.  Gambefort  (1889),  23  Q.  B.  D.  (C.  A.)  526,  which,  however, 
was  decided  under  repealed  Ord.  IX.  r.  6. 

^  "  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners,  and  carry- 
"  ing  on  business  within  the  jurisdiction,  may  sue  or  be  sued  in  the  name  of  the 
"  respective  firms,  if  any,  of  which  such  persons  were  co-partners  at  the  time  of 
"  the  accruing  of  the  cause  of  action ;  and  any  party  to  an  action  may  in  such  case 
"  apply  by  summons  to  a  judge  for  a  statement  of  the  names  and  addresses  of  the 
"  persons  who  were,  at  the  time  of  the  accruing  of  the  cause  of  action,  co-partners 
"  in  any  such  firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or  other- 
"  wise,  as  the  judge  may  direct."     Ord.  XLVIIIa.  r.  1. 

'  As  to  connection  between  rules  as  to  the  service  of  a  writ  and  the  jurisdiction 
of  the  Court,  see  Heinemamn  v.  Sale,  [1891]  2  Q.  B.  83,  86,  87,  judgment  of 
€ave,  J.,  and  pp.  218,  222,  223,  ante. 

*  See  note  2,  supra. 
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(2)  Exception  8  extends  to  a  firm,  all  or  any  of  whom  are 
foreigners  or  aliens.  "  If  the  firm  carries  on  business  [in  England], 
'•  then,  whether  it  is  an  English  or  a  foreign  firm,  and  whether  it 
"  also  carries  on  business  in  a  colony  or  abroad  or  not,  a  writ  may 
"  be  issued  against  the  partners  in  the  firm  name  without  leave, 
•'  under  Ord.  XLVIIIa.  r.  1,"^  i.e.,  Exception  8  applies. 

(3)  Under  Exception  8,  the  JTirisdiction  of  the  Court  is  not 
discretionary,  for  the  writ  may  be  served  by  the  plaintiff  in  the 
way  directed  by  the  Order  without  leave  of  the  Court.^ 

(4)  Exception  8  extends  to  oases  which  may  not  fall  within 
any  of  the  foregoing  seven  Exceptions.' 

Question. — Has  the  Court  jurisdiction  in  cases  not  falling  within 
Exceptions  1  to  7  {i.e.,  not  falling  within  Ord.  XI.  rule  1)  to 
eutertain  an  action  against  an  individual  who  is  not  in  England, 
but  who  carries  on  business  in  England  in  a  name  or  style  other 
than  his  own  name  ? 

This  inquiry  is  suggested  by  the  very  wide  terms  of  Ord. 
XLYIIIa.  rule  11,  which  runs  as  follows:  "Any  person 
"  carrying  on  business  within  the  jurisdiction  in  a  name  or 
"  style  other  than  his  own  name  may  be  sued  in  such  name  or 
"  style,  as  if  it  were  a  firm  name ;  and,  so  far  as  the  nature  of 
"  the  case  will  permit,  all  rules  relating  to  proceedings  against 
"  firms  shall  apply." 

The  inquiry  must  be  answered  in  the  negative.  If  the 
defendant  is  not  in  England,  whether  he  be,  e.g.,  a  Frenchman,* 
a  domiciled  Scotchman,  or  (it  is  submitted)  an  Englishman,  the 
jurisdiction  of  the  Court  is  not  extended  by  his  use  in  England 
of  a  trade  name.  In  such  circumstances,  "  A  person  desiriQg  to 
"  proceed  against  a  single  person,  if  he  is  a  foreigner  or  a  Scots- 
"  man  [or  an  Englishman],  must  go  under  Ord.  XI.  [i.e.,  under 
"  Exceptions  1  to  7],  and  cannot  proceed  under  Ord.  XLVIIIa. 

'  Worcester,  ^c.  Banking  Co.  \.  Firbmk,  [1894]  1  Q.  B.  (0.  A.)  784,  788,  judgment 
of  Esher,  M.  E. ;  and  p.  790,  judgment  of  Davey,  L.  J.,  dissenting  from  opinion 
of  Coleridge,  C.  .T.,  and  "Wright,  J.,  in  Grant  \.  Anderson,  [1892]  1  Q.  B.  108  ;  and 
contrast  Western  National  Bank,  ^c.  Co.  of  New  York  v.  Perez,  [1891]  1  Q.  B.  (C.  A.) 
304,  and  Indigo  Co.  v.  Ogihy,  [1891]  2  Ch.  (C.  A.)  31,  decided  before  Ord.  XLVIIU. 
r.  1,  came  into  force. 

^  Ibid.  But  the  service  must  he  effected  exactly  in  the  way  presorihed  by 
Ord.  XLVIIIa.  i.  3. 

'  Note  that,  in  an  action  against  a  firm  in  the  firm  name,  execution  can  as  a 
rule,  as  regards  partners  who  are  not  in  England,  issue  only  against  the  property 
of  the  partnership  which  is  in  England  (Ord.  XLVIIIa.  r.  8),  and  not  against  the 
property  of  such  absent  partners  which  is  not  property  of  the  partnership. 

«  St.  Oobain,  %e.  Co.  v.  Soyermanti's  Agency,  [1893]  2  Q.  B.  (C.  A.)  96. 
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"  rule  11,"'  i.e.,  under  Exception  8.     That  is  the  substance  and 
principle  of  the  thing. 

Illustrations. 

1.  Y  and  Z  cany  on  business  in  London  under  the  firm  name 
oi  X  6f  Co.  A  brings  an  action  against  X  ^  Go.  for  the  breach 
of  a  contract  made  by  X  ^r  Go.  with  A  to  carry  goods  for  A 
from  France  to  America.  Y  and  Z  are  neither  of  them  in 
England.     The  Court  has  jurisdiction  to  entertain  the  action.^ 

2.  Y  and  Z  are  residing  in  Natal.  They  carry  on  business 
under  the  firm  name  of  X  (^  Co.  both  in  Natal  and  in  England. 
A  sues  X  ^  Co.  upon  a  promissory  note  made  by  Y  and  Z 
in  Cape  Town  and  payable  at  their  London  office,  and  A  issues 
a  writ  against  them  in  the  name  of  X  (^  Go.  The  Court  has 
jurisdiction  to  entertain  the  action.' 

'  Maclver  v.  Burns,  [1895]  2  Oh.  (C.  A.)  630,  635,  per  Lindley,  L.  J. 

There  is,  however,  some  difSoulty  in  reconciling  St.  Gobain,  ^c.  Co.  v.  Eoyer- 
mann's  Agency,  [1893]  2  Q.  B.  (C.  A.)  96,  and  Maclver  v.  Burns,  interpreting 
Ord.  XLVIIIa.  r.  11,  with  Worcester,  ^c.  Banking  Co.  v.  Firhank,  [1894]  1  Q.  B. 
(C.  A.)  784,  interpreting  Ord.  XLVIIIa.  r.  1. 

"•=  See  Worcester,  %c.  Banking  Co.  v.  Firbank,  [1894]  1  Q.  B.  (C.  A.)  784.  It 
would  apparently  have  made  no  difference  if  Y  and  Z  had  been  aliens,  e.g., 
Frenchmen,  carrying  on  business  both  in  France  and  in  England.  Ibid.,  pp.  787, 
788,  judgment  of  Esher,  M.  E. 

»  md. 
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NOTE. 

Third  Party  Pbocbdure.— E.  S.  C.  Ord.  XVI.  rr.  48—55.  Where 
a  defendant  in  an  action  claims  to  be  entitled  either  to  contribution  or 
to  indemnity  against  any  person  not  a  party  to  the  action  (called  here- 
inafter a  third  party),  the  Court  may  in  its  discretion  issue  a  notice  to 
be  served  on  the  third  party,  and  thus  exercise  jurisdiction,  in  the 
manner  provided  by  Ord.  XVI.  rr.  48 — 65,  over  such  third  party.  For 
the  procedure  in  such  case,  the  object  of  which  is  to  enable  a  defendant 
in  an  action  to  establish  conveniently  his  claim  to  contribution  or 
indemnity  against  a  third  party  who  may  not  be  a  party  to  the  action, 
the  reader  is  referred  to  the  Rules  of  Court,  and  works  on  practice. 
See,  as  to  nature  of  claim,  Edison,  Sfc.  Co.  v.  Holland  (1889),  41  Ch.  D. 
(C.  A.)  28  ;  Eden  v.  Weardale,  Sfc.  Co.  (1887),  35  Ch.  D.  (C.  A.)  287  ; 
Johnston  v.  Salvage  Association  (1887),  19  Q.  B.  D.  (C.  A.)  458  ;  Speller 
V.  Bristol  Steam  Co.  (1884),  13  Q.  B.  D.  (0.  A.)  96.  What  is  to  be 
noted  as  regards  the  jurisdiction  of  the  Court  is,  that  its  exercise  is 
discretionary ;  that,  within  the  limits  laid  down  by  Ord.  XVI. 
rr.  48 — 55,  it  can  be  exercised  over  a  third  party  who  is  not  in 
England,  subject,  however,  to  this  limitation,  that  it  cannot  be 
exercised  in  regard  to  a  third  party  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland,  when,  if  he  were  a  defendant,  the  Court  would 
not  have  jurisdiction  over  him,  i.e.,  in  cases  solely  within  Exception  5. 
Ord.  XI.  r.  1  (e).  "The  principle  ....  of  the  Swansea  Case  still 
"  applies;  and  the  effect  of  the  decision  in  that  case,  when  read  along 
"  with  Ord.  XI.  r.  1  (e)  [i.e..  Exception  5,  p.  233,  ante'],  amounts  to 
"  this,  that,  wherever  the  action  is  founded  on  a  breach  [in  England] 
"  of  a  contract  which,  according  to  the  terms  thereof,  ought  to  be 
"  performed  [in  England],  the  Court  may  aUow  service  of  a  third 
"  party  notice  out  [of  England],  unless  the  third  party  is  domiciled  or 
"  ordinarily  resident  in  Scotland  or  Ireland."  Duhout,  Sfc.  Co.  v. 
Macpherson  (1889),  23  Q.  B.  D.  340,  342,  judgment  of  A.  L.  Smith,  J. 
Compare  Swansea  Shipping  Co.  v.  Duncan  (1876),  1  Q.  B.  D.  (C.  A.) 
644. 

Third  party  procedure  which  originates  in  the  Judicature  Act,  1873, 
s.  24,  sub-s.  3,  is,  as  regards  service  out  of  England  of  a  third  party 
notice  issued  by  a  defendant  under  E.  S.  0.  Ord.  XVI.  r.  48,  governed 
by  Ord.  XI.  r;  1,  so  that  a  defendant  can  obtain  leave  to  serve  such 
notice  on  a  third  party  out  of  England  only  when  the  subject-matter 
of  his  claim  falls  under  one  or  other  of  the  specific  cases  enumerated 
in  Ord.  XI.  r.  1  (see  Eule  46,  Exceptions  1  to  7)  in  which  service  of  a 
writ  out  of  England  will  be  allowed.  McCheane  v.  Gyles,  [1902] 
1  Ch.  (0.  A.)  287. 
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CHAPTEE  VI. 

ADMIRALTY  JURISDICTION  IN  REM} 

RuLK  47.^ — The  Court  has  jurisdiction  to  entertain  an 
action  in  rem  against  any  ship,  or  res  (such  as  cargo)  con- 
nected with  a  ship,  if 

(1)  the  action  is  an  admiralty  action  ;  and 

(2)  the  ship  or  res  is  in  England, **  or  within  three 

miles  of  the  coast  of  England, 
and  not  otherwise. 

Comment. 

All  actions  in  the  Courts  of  common  law,  at  any  rate  after  the 
passing  of  the  C.  L.  P.  Act,  1852,  were,  as  all  the  actions  in  the 
Xing's  Bench  Division  of  the  High  Court  now  are,  proceedings 
in  personam^  The  only  strict  action  in  rem  now  existing  under 
English  law  is  the  action  which  used  to  belong  exclusively  to  the 
■Court  of  Admiralty,  and  now  is  properly  brought  in  the  Admiralty 

'  See  Williams  &  Bruce,  Treatise  on  the  Jurisdiotion,  &o.  of  English  Courts  in 
Admiralty  Actions  (3rd  ed.),  Intro.,  and  Part  I.,  Jurisdiction  in  Admiralty, 
■chaps,  i.  to  ix.,  pp.  1 — 221.  It  is  not  the  object  of  Rule  47  to  give  detailed  infor- 
mation on  admiralty  jurisdiction,  or  concerning  the  kinds  of  actions  which  may  be 
•considered  admiralty  causes  or  actions.  The  object  of  the  Rule  is  simply  to  state 
the  extension  of  the  Court's  admiralty  jurisdiction  in  rem.  For  further  details, 
the  reader  is  referred  to  the  Admiralty  Practice,  by  Williams  &  Bruce,  and  also 
to  the  Admiralty  Court  Act,  1840  (3  &  4  Vict.  c.  6.5),  and  the  Admiralty  Court 
Act,  1861  (24  Vict.  c.  10).  See  further,  App.,  Note  11,  "List  of  Admiralty 
•Claims."  See  also,  as  to  principle  governing  jurisdiction  of  Court  as  regards 
judgments  in  rem.  General  Principle  No.  III.,  Intro.,  p.  40,  ante. 

^  See  Williams  &  Bruce,  p.  249,  and  Part  II.,  chap.  i.  ;  but  as  to  ship  on  her 
Toyage,  see  Borjesson  v.  Oarlherg  (1878),  3  App.  Cas.  1316. 

^  For  meaning  of  "England,"  see  pp.  68,  71,  72,  ante. 

»  See  Coitrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  427,  428,  429,  opinion  of 
Blackburn,  J.  The  C.  L.  P.  Act,  1852,  abolished  real  actions  which  were  actions 
in  rem.  Whether  the  action  of  ejectment  may  not  be  considered  in  effect  an  action 
in  rem  appears  an  open  question. 
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Division  of  the  High  Court  against  a  ship  or  other  res,  such  as 
cargo  or  freight,  connected  with  a  ship.  Its  object  is  to  satisfy  the 
claim  of  the  plaintiff  against  the  res  by  the  transfer,  sale,  or  other 
mode  of  dealing  with  the  res.  The  foundation  of  this  action  in  rem 
is  the  arrest  of  the  ship,  or  other  res,  and  this  arrest  cannot  take 
place  unless  the  ship,  or  other  res,  is  either  in  England  or  in 
'■  English  waters,"  which  means  within  three  miles  of  the  coast  of 
England.^ 

The  conditions,  therefore,  under  which  the  Court  has  jurisdiction 
to  entertain  an  action  in  rem  are  two  : — 

First.  The  action  must  be  an  "  admiralty  action." 
An  admiralty  action  (which  used  to  be  called  a  cause)  may  be 
described  in  general  terms  as  an  action  which,  immediately  before 
the  coming  into  force  of  the  Judicature  Act,  1873,  could  be  brought 
in  the  Court  of  Admiralty,  or,  in  other  words,  was  based  on  a 
cause  of  action  or  claim  which  was  within  the  jurisdiction  of  the 
Court  of  Admiralty.  The  jurisdiction  of  the  Court  of  Admiralty 
in  civil  matters  depended  at  that  date  partly  on  its  original 
jui-isdiotion,  but  mainly  on  statutory  enactments,  and  especially 
on  the  Admiralty  Court  Act,  1840  (3  &  4  Vict.  c.  65),  and  the 
Admiralty  Court  Act,  1861  (24  Vict.  c.  10).  An  admiralty  action 
or  cause  always  had  reference  to  shipping,  or  to  contracts  or 
transactions  more  or  less  closely  connected  with  shipping.  Every 
claim,  in  short,  which  the  Court  of  Admii-alty  had  jurisdiction 
to  entertain,  had  to  a  certain  extent  a  maritime  character. 
Examples  of  such  claims  are  claims  depending  on  questions 
arising  between  the  co-owners  touching  the  ownership,  possession, 
employment  and  earnings  of  any  ship  registered  at  any  port 
in  England ;  ^  claims  to  enforce  bottomry  bonds ; '  claims  for 
damage  done  or  received  by  any  British  or  foreign  ship ;  *  claims 
for  salvage,  and  the  like.  To  give  a  definition  covering  all,  and 
no  more  than  all,  the  claims  in  respect  of  which  the  Court  of 

'  Williams  &  Bruce  (Srd  ed.),  p.  261.  ''The  warrant  [for  the  arrest]  maybe 
"  served  anywhere  within  the  jurisdiction,  that  is,  in  England  or  Wales,  or  within 
"  three  miles  of  the  coast."  Ibid.  See  Borjesson  v.  Carlberg  (1878),  3  App.  Gas. 
1316.  Compare  TA«  Nautik,  [1895]  P.  121.  Of  course  a  ship  might  be  arrested 
when  in  a  Scotch,  or  Manx,  or  Jersey  port,  &o.  But  sach  arrest  would  be  beyond 
the  territorial  limits  of  the  High  Court's  jurisdiction,  and  would  not  give  that 
Court  the  right  to  entertain  an  action  against  the  ship. 

''  See  Williams  &  Bruce,  pp.  27—36,  and  Admiralty  Court  Act,  1861  (24  Vict, 
c.  10),  s.  8. 

•*  Williams  &  Bruce,  pp.  47 — 72. 

*  Ibid.,  pp.  71—113  ;  3  &  4  Vict.  c.  65,  s.  6  ;  24  Vict.  o.  10,  s.  7.  Conf. .  M.  S. 
Act,  1894  (57  &  58  Vict.  o.  60),  s.  688. 
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Admiralty  had  jurisdiotion  is,  it  is  conceived,  hardly  possible, 
and,  for  the  purpose  of  this  work  at  any  rate,  unnecessary.  They 
must,  in  any  case,  he  arrived  at  hy  a  process  of  enumeration 
rather  than  of  definition.  All  that  need  here  he  insisted  upon 
is,  that  an  admiralty  action  is  an  action  in  respect  of  a  claim 
or  matter  over  which  the  Court  of  Admiralty  had  jurisdiction 
until  that  jurisdiction  was  transferred  hy  the  Judicature  Att, 
1873,  to  the  High  Court,  and  that  such  a  claim  was  always  of 
a  more  or  less  maritime  character.^ 

Secondly.  The  ship  or  other  res  must  be  in  England,  or  in 
English  waters. 

It  should,  however,  further  be  remarked  that  the  admiralty 
jurisdiction  of  the  High  Court  may  he  exercised  either  by  pro- 
ceedings in  rem  or  hy  proceedings  in  personam ;  the  plaintiff,  that 
is  to  say,  may  in  most  instances,  at  his  option,  bring  an  action 
either^  in  rem,  against  the  ship  or  other  res,  or  in  personam  against 
the  owner  of  or  other  person  interested  in  the  ship  or  res,  or  both 
in  rem  against  the  ship  and  in  personam  against  the  owner  or  such 
other  person.' 

^  See  for  an  enumeration  of,  at  any  rate,  the  principal  claims  in  respect  of  which 
proceedings  oonld  he  maintained  in  the  Court  of  Admiralty,  App,,  Note  11,  "  List 
of  Admiralty  Claims."  It  may  be  well  to  note  that  the  question  whether  an 
admiralty  action  lies,  and  therefore  whether  the  Court  has  jurisdiction  to  give 
judgment  in  rem,  may  often  depend  on  the  precise  terms  of  some  provision  in  the 
Admiralty  Court  Act,  1840,  or  the  Admiralty  Court  Act,  1861. 

^  See  Admiralty  Court  Act,  1861,  b.  35,  and  Williams  &  Bruce,  pp.  249,  321. 

^  Action  in  rem, — judgment  in  rem, — maritime  lien.  These  three  things,  which 
are  sometimes  confused  together,  should  he  carefully  distinguished. 

1 .  An  action  in  rem  is  a  proceeding  to  determine  the  right  to,  or  disposition  of, 
a.  thing  under  the  control  of  a  Court.  The  only  proceeding  in  rem  now  existing 
under  English  law  is,  as  already  pointed  out,  an  action  in  rem  in  the  Admiralty 
Division. 

2.  A  judgment  in  rem  is  a  judgment  whereby  a  Court  adjudicates  upon  the  title 
to,  or  the  right  to  the  possession  of,  property  within  the  control  of  the  Court. 
Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  428  ;  Story,  o.  492. 

An  action  in  rem  does  not  of  necessity  lead  to  a  judgment  in  rem.     A  brings  an 
action  against  a  ship  for  wages  due  to  him  as  a  sailor.     X,  the  shipowner,  appears 
and  pleads  to  the  action.     The  action  may  end,  not  in  a  judgment  in  rem  against 
the  ship,   but  in  a  judgment   in  personam  against  X,  condemning  him  to   pay 
e.g.,  WOl.  and  costs  to  A. 

3.  A  maritime  Ken  is  the  right  which  a  person  has  to  the  satisfaction  of  a  given 
claim  against  a  ship  in  whosoever's  hands  the  ship  may  be.  Such  a  lien  binds  the 
ship,  not  only  when  in  the  hands  of  the  owner  on  whose  behalf  a  debt  or  other 
obligation  has  been  contracted,  but  also  when  in  the  hands  of  any  person  whom- 
soever. A  maritime  lien  can  be  enforced  only  by  proceedings  in  an  admiralty  action 
in  rem.  One  instance  of  a  maritime  lien  is  this  :  if  A  obtains  a  judgment  in  rem 
against  a  ship  in  a  foreign  country,  e.g.,  Prance,  he  can,  on  the  ship  reaching  an 
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The  Com-t  has  no  jurisdiction  to  entertain  an  action  against  a 
ship  or  other  res  unless  hoth  the  conditions  of  Eule  47  are  ful- 
filled, i.e.,  unless  the  action  is  an  admiralty  action  and  the  ship 
or  res  is  in  England  or  in  English  waters. 

Illustrations.^ 

1.  A  co-ownership  action  is  brought  by  A  against  a  ship 
registered  at  the  port  of  Liverpool.     The  Court  has  jurisdiction.^ 

2.  ^  is  the  indorsee  of  a  bottomry  bond  granted  in  Portugal 
by  the  master  of  an  Italian  ship,  The  Gaetano,  on  the  ship,  and 
her  cargo  on  board.  A  brings  an  action  in  rem  against  The 
Graetano.     The  Court  has  jurisdiction.' 

3.  A  British  ship,  The  Clara  Killam,  casts  anchor  near  the 
South  Foreland.  Her  anchor  gets  foul  of  a  submarine  telegraph 
cable.  Under  the  master's  direction,  the  cable  is  cut  in  order  to 
free  the  anchor.  The  owners  of  the  cable  bring  an  action  against 
The  Clara  Killam  in  respect  of  the  injury  to  the  cable.  The  Court 
has  jurisdiction.* 

4.  A  and  B  save  the  lives  of  the  passengers  and  crew  of  a 
British  ship  off  the  coast  of  France.  A  and  B  bring  an  action 
of  salvage  against  the  ship,  claiming  more  than  300^.  The  Court 
has  jurisdiction. * 

5.  A  brings  an  action  against  The  Yera  Cruz  for  loss  of  Hfe 
of  H,  the  husband,  and  N,  the  son  of  A,  in  consequence  of  the 
negligence  of  the  master  and  crew  of  The  Vera  Cruz.  The  action 
is  brought  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93.  The 
Court  has  no  jurisdiction  to  entertain  the  action,  or.  semble.  anv 
other  action  in  rem,  for  the  loss  of  life.* 


Euglish  port,  bring  an  action  against  the  ship  for  the  amount  of  the  judgment, 
whoever  be  the  person  who  is  then  owner  of  the  ship.  (The  City  of  Mecca  (1881), 
0  P.  D.  (C.  A.)  106,  and  Rule  W&,  post.  See,  as  to  maritime  Ken,  Northcote  v. 
Owners  of  Senrich  Bjorn  (1886),  11  App.  Cas.  270,  especially  276,  judgment  of  Lord 
Watson,  and  compare  The  Bold  Buccleugh  (1851),  7  Moore,  P.  C.  267.)  With  a 
maritime  lien  the  Rules  in  this  chapter  have  no  concern. 

'  In  all  the  illustrations  of  this  Rule  it  is  assumed,  unless  otherwise  stated,  that 
the  ship  is  in  an  English  port  or  in  English  waters. 

^  See  24  Vict.  u.  10,  b.  8  ;  Williams  &  Bruce,  p.  33. 

3  The  Gaetano  (1881),  7  P.  D.  1  (C.  A.)  137. 

*  The  Clara  Killam  (1870),  L.  R.  3  A.  &  E.  161  ;  Admiralty  Court  Act,  1861 
(24  Vict.  0.  10),  8.  7.     Compare  The  Griefswald  (1839),  Swabey,  430. 

*  24  Vict.  c.  10,  s.  9 ;  M.  S.  Act,  1894  (.57  &  58  Vict.  c.  60),  ss.  544,  547. 

«  The  Vera  Cruz  (1884),  10  App.  Cas.  59  ;  The  Circe,  [1906]  P.  1.  The  reason 
is,  that  neither  under  Lord  Campbell's  Act,  nor  otherwise,  is  an  action  for  loss  of 
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6.  A  and  £  save  the  lives  of  the  passengers  of  a  British  ship 
off  the  ooast  of  France.  The  ship  is  in  Port  Douglas,  in  the  Isle 
of  Man.  A  and  B  have  a  claim  for  500/.  salvage.  The  Court 
has  no  jurisdiction  to  entertain  an  action  by  A  and  £  for  salvage 
against  the  ship.^ 

life  an  admiralty  action.     See  24  Vict.  c.  10,  se.  7,  35.     Contrast  The  Clara  Kiliam 
(1870),  L.  R.  3  A.  &  E.  161 ;  The  Sylph  (1867),  L  R.  2  A.  &  E.  24. 

'  The  ship  is  not  in  England  or  in  English  waters.  See  WiBiams  &  Bruce 
p.  261, 
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CHAPTER  VII. 

JUEISDIOTION  IN  RESPECT  OP  DIVORCE  — 
DECLARATION  OF  NULLITY  OF  MARRIAGE— 
AND  DECLARATION  OF  LEGITIMACY. 

I.  DIVOECE." 
(A)  Where  Court  has  Jurisdiction. 

Rule  48. — The  Court  has  jurisdiction  to  entertain 
proceedings  for  the  dissolution  of  the  marriage  of  any 
parties  domiciled  in  England  at  the  commencement  of 
the  proceedings.^ 

This  jurisdiction  is  not  affected  by — 

(1)  the  residence  of  the  parties,^  or 

(2)  the  allegiance  of  the  parties/  or 

(3)  the  domicil  of  the  parties  at  the  time  of   the 

marriage/  or 
(4  /  the  place  of  the  marriage/  or  - 
(5)  the  place  where  the  offence  in  respect  of  which 

divorce  is  sought,  is  committed.'' 

'  Westlate  (4th  ed.),  pp.  82—96  ;  Foote  (3rd  ed.),  pp.  111—124  ;  Story,  ss.  200— 
■230  b ;  Wharton,  ss.  204 — 239  a.  See,  as  to  jurisdiction  in  diTorce  and  its  connection 
■with  domicil,  Suh-Rule  to  Greneral  Principle  No.  III.,  Intro.,  p.  43,  ante. 

2  Wihon  V.  Wilson  (1872),  L.  R.  2  P.  &  D.  435;  Gouldei-  v.  Goulder,  [1892] 
P.  240 ;  61  L.  J.  P.  &  D.  1 17  ;  Le  Memrier  v.  Le  Mesurier,  [1895]  A.  C.  517. 

3  See  Goulder  v.  Goulder,  [1892]  P.  240;  61  L.  J.  P.  D.  117;  Dolphin  v.  Mobins 
(1859),  7H.  L.  C.  390 

*  Niboyet  v.  Niboijet  (1878),  4  P.  D.  (C.  A.)  1. 

*  Wilson  V.  Wilson  (1872),  L.  R.  2  P.  &  D.  435.  Compare  Haroey  v.  Farnie 
(1882),  8  App.  Gas.  43,  and  Turner  v.  Thompson  (1888),  13  P.  D.  37. 

«  Ibid.,  and  Baiclifv.  Satclif  {1859),  1  Sw.  &  Tr.  467. 

'  Sbid.  Since  the  "  citation, ' '  ■which  corresponds  -with  the  ■writ  in  an  action,  may  be 
served  out  of  England,  the  jurisdiction  of  the  Court  is  not  afiected  hy  the  absence 
-of  the  respondent  from  England  during  the  proceedings  for  divorce. 
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In  this  Digest  the  term  "marriage"  means  the 
voluntary  union  for  life  of  one  man  and  one  woman  to 
the  exclusion  of  all  others.^ 

Comment  and  Illustrations. 

The  principle  now  in  the  main  adopted  by  English  Courts^  is, 
that  jurisdiction  in  matters  of  divorce  depends  upon  domicil,  or, 
in  other  words,  that  the  question  whether  parties  to  a  marriag© 
ought  to  be  divorced  is  one  which  concerns  the  authorities  of  the 
country  where  they  live  and  have  their  legal  home,  and  that,  there- 
fore, the  Courts  of  the  country  where  the  parties  are  so  living,  i.e., 
are  domiciled,  at  the  time  of  the  demand  for  a  divorce,  are  the 
Courts  to  which  in  general  ought  to  be  refeiTed  the  question 
whether  the  marriage  between  the  parties  should  or  should  not  be 
dissolved. 

"  It  is,"  says  a  high  judicial  authority,  "  the  strong  inclination 
"  of  my  own  opinion  that  the  only  fair  and  satisfactory  rule  to 
"  adopt  on  this  matter  of  jurisdiction  is  to  insist  upon  the  parties  in 
"  all  cases  referring  their  matrimonial  difEerences  to  the  Courts  of 
"  the  country  in  which  they  are  domiciled.  Different  communities 
"  have  different  views  and  laws  respecting  matrimonial  obligations, 
"  and  a  different  estimate  of  the  causes  which  should  justify 
"  divorce.  It  is  both  just  and  reasonable,  therefore,  that  the 
"  differences  of  married  people  should  be  adjusted  in  accordance 
"  with  the  laws  of  the  community  to  which  they  belong,  and  dealt 
"  with  by  the  tribunals  which  alone  can  administer  those  laws.  An 
"  honest  adherence  to  this  principle,  moreover,  will  preclude  the 
"  scandal  which  arises  when  a  man  and  woman  are  held  to  be  man 
"  and  wife  in  one  country,  and  strangers  in  another."  ' 

'  For  this  definition  of  the  term  "marriage,"  see  Syde  v.  Hyde  (1866),  L.  E.. 
1  P.  &  D.  130  ;  Brinkley  v.  Attorney-General  (1890),  15  P.  D.  76. 

^  They  at  one  time  inclined  towards  the  quite  different  principle  that  the  right 
to  divorce  depended  upon  the  terms  of  the  marriage  contract,  and,  therefore,  upon 
the  law  under  which  the  marriage  was  celebrated,  and  hence  held  that  the  juris- 
diction in  matters  of  divorce  belonged  exclusively  to  the  Courts  of  the  country 
under  the  law  of  which  the  marriage  took  place,  which  was  in  the  great  majority 
of  instances  (if  not  always)  the  country  where  the  marriage  was  celebrated.  See 
Tovey  v.  Lindsay  (1813),  1  Dow.  117 ;  Lolley'a  Case  (1812),  2  01.  &  P.  567 ;  McCarthy 
T.  De  Gaix  (1812),  2  01.  &  F.  568  ;  App.,  Note  12,  "  Theories  of  Divorce,"  and  App., 
Note  13,  "Effect  of  Foreign  Divorce  on  English  Marriage."  Niboyet  ■<!.  Niboyet 
(1878),  4  P.  D.  (0.  A.)  1  (now  in  effect  overruled  by  Le  Mesurier  v.  Le  Mesurier 
[1895]  A.  C.  517)  made  it  hard  to  determine  the  principle  adopted  by  the  High 
Court. 
3  WiUm  V.  WiUon  (1872),  L.  R.  2  P.  &  D.  435,  442,  judgment  of  Lord  Penzance- 

D.  S 
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"It  seems,"  says  Lord  Justice  Brett,  "that  the  only  Court 
"  which,  on  principle,  ought  to  entertain  the  question  of  altering 
"  the  relation  in  any  respect  between  parties  admitted  to  be  mar- 
"  ried,  or  the  status  of  either  of  such  parties  arising  from  their 
"  being  married,  on  account  of  some  act  which  by  law  is  treated  as 
"  a  matrimonial  offence,  is  a  Court  of  the  country  in  which  they 
"  are  domiciled  at  the  time  of  the  institution  of  the  suit.  If 
"  this  be  a  correct  proposition,  it  follows  that  the  Court  must  be  a 
"  Court  of  the  country  in  which  the  husband  is  at  the  time 
"  domiciled,  because  it  is  incontestable  that  the  domicil  of  the  wife, 
"  so  long  as  she  is  a  wife,  is  the  domicil  which  her  husband  selects 
"  for  himself,  and  at  the  commencenient  of  the  suit  she  is  ex 
"  hypotheni  —still  a  wife."  ' 

Hence  the  Court  has  jurisdiction  to  grant  a  divorce  in  any  case, 
without  exception,  where  the  domicil  of  the  parties  {i.e.,  in  effect  of 
the  husband)  is  English  at  the  commencement  of  the  proceedings 
for  divorce. 

S  and  W  are  married  in  India.  Adultery  is  committed  by  W 
in  India.  H,  being  domiciled  in  England,  institutes  a  suit  for 
divorce  against  W.  The  Court  has  jurisdiction  to  grant  a 
divorce.^ 

H  and  W  are  a  Scotch  husband  and  wife  domiciled  in  Scotland, 
who  have  married  in  Scotland.  W,  during  the  continuance  of  the 
Scotch  domicil,  commits  adultery  in  Scotland.  H  afterwards 
acquires  an  English  domicil,  and  then  applies  to  the  English 
Court  for  a  divorce.  At  the  time  of  the  application,  and  through- 
out the  proceedings,  W,  the  wife,  is  in  fact  resident  in  Scotland. 
In  prior  proceedings  before  the  Scotch  Courts  by  W  against  M, 
these  Courts  held  that  J  was  domiciled  in  Scotland.  H  has,  as 
a  matter  of  fact,  in  the  judgment  of  the  High  Court,  acquired 
an  English  domicil.  The  Court  has  jurisdiction  to  pronounce  a 
divorce  between  H  and  W.^ 

Of  the  various  other  circumstances  which  might  be  thought 

This  statement  of  the  law  is  in  conformity  with  the  expressions  of  Lord  Westbury 
in  Shaw  v.  Gould  (1868),  L.  R.  3  H.  L.  55,  85. 

1  Niboyet  v.  Niboyet  (1878),  4  P.  D.  1,  13,  14,  judgment  of  Brett,  L.  J.;  Le 
Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517. 

2  Eatcliffy.  Satclif  (1859),  1  Sw.  &  Tr.  467. 

3  Wilson  V.  Wilson  (1872),  L.  R.  2  P.  &  D.  435.  If  it  be  borne  in  mind  that 
Scotland  and  Ireland  are,  as  regards  divorce,  to  be  considered  foreign  countries 
(Yeherton  v.  Yeherton  (1859),  1  Sw.  &  Tr.  574,  586),  it  will  be  seen  that  the  decision 
in  Wilson  v.  Wilson  supports  to  the  full  the  doctrine  that  the  Court  has  jurisdiction 
over  all  persons  domiciled  in  England. 
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material,  none  are,  it  is  conceived,  of  importance  as  limiting  ^  the 
jurisdiction  of  the  Court. 

As  to  residence. — Residence,  as  contrasted  with  domicil,^  is 
•certainly  unimportant.  H  and  W  are  domiciled  in  England,  but 
reside  in  Fiance.  W  commits  adultery  in  Paris.  H,  though 
residing  abroad,  can  obtain  a  divorce  from  the  Court.' 

As  to  allegiance. — This  is  the  tie  by  which  a  person  is  connected 
with  a  state  *  as  being  a  subject  of  the  sovereign  of  such  state ;  and 
it  might  be  thought  that  as  a  person's  connection  with  a  particular 
political  society  depends  upon  his  allegiance,  or  in  more  popular 
language,  his  nationality,  jurisdiction  to  declare  whether  a  given 
person  is  to  be  considered  married  or  unmarried  would  belong  to 
the  Courts  of  the  state  or  nation  of  which  he  is  a  member  or  citizen. 
This,  however,  is  not  the  view  of  English  tribunals.  In  perfect 
eonsistency  with  the  view  that  civil,  as  contrasted  with  political, 
status  depends  upon  domicil,  they  hold  that  the  jurisdiction  of  an 
English  Court  to  grant  a  divorce  is  not  affected  by  the  allegiance 
of  the  pai'ties.  H  and  W  are  French  subjects  domiciled  at 
Manchester,  where  W  commits  adultery.  The  Court  has  juris- 
diction to  grant  a  divorce.^ 

As  to  domicil,  ^c. — That  the  domicil  of  the  parties  at  the  time 
of  the  marriage,  the  place  of  the  marriage,  or  the  place  where  the 
offence,  in  respect  of  which  divorce  is  sought,  was  committed,  has 
no  effect  in  limiting  the  jurisdiction  of  the  Court  is  certain.^ 

Whatever  be,  at  the  time  of  a  marriage,  the  domicil  of  the  parties 
thereto,  or  the  country  where  the  marriage  is  celebrated,  the  Court 
has  no  jurisdiction  to  entertain  proceedings  for  a  dissolution  of  the 
marriage  for  any  offence  which  is  not  a  ground  for  divorce  under 
the  law  of  England.' 

H  and  W,  a  Scotchman  and  Scotchwoman,  are,  when  domiciled 
in  Scotland,  married  at  Edinburgh.     They  afterwards  acquire  an 

'  Some  of  them  may  be  of  importance  as  giving  jurisdiction. 

2  See  Dolphin  v.  Robins  (1869),  7  H.  L.  C.  .390,  406,  for  expressions  of  Lord 
-Chelmsford  contrasting  residence  and  domicil,  and  p.  83,  note  1,  ante. 

3  See  GouUer  v.  Goulder,  [1892]  P.  240  ;  61  L.  J.  P.  &  D.  117  ;  Gillis  v.  Gillis 
(1874),  8  Ir.  R.  Eq.  597. 

*■  For  difference  between  "  state  "  and  "  country,"  see  pp.  67,  69 — ^71,  ante. 

^  Niboyet  v.  Niboyet  (1878),  4  P.  D.  1.  In  this  case  no  objection  seems  to  have 
been  made  to  the  divorce  on  the  ground  of  the  husband  being  a  French  citizen,  and 
the  mere  fact  of  a  foreign  allegiance  does  not  appear  in  any  reported  case  to  have 
been  treated  by  the  Court  as  a  ground  for  declining  jurisdiction. 

«  Wilson  V.  Wilson  (1872),  L.  R.  2  P.  &  D.  435,  is  sufacieut,  without  other 
authorities,  to  establish  this.     See  EatcliffY.  Jiatclif  {1859),  I  Sw.  &  Tr.  467. 

'  For  meaning  of  "law  of  England,"  see  p.  79,  ante.  • 

£=  9. 
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English  domicil.  H  obstinately  deserts  W  for  more  than  four 
years.  Under  the  law  of  Scotland,  such  desertion  is  a  cause  for 
divorce.  The  Court  has  no  jurisdiction  to  entertain  proceedings, 
by  W  for  a  dissolution  of  the  marriage,  desertion  not  being  in 
itself  a  ground  for  divorce  under  the  law  of  England. 

Proviso. — Meaning  of  term  "  marriage." — By  the  term  "marriage  " 
is  meant  in  these  Rules  marriage  as  understood  in  Christendom,  i.e., 
"  the  voluntary  union  for  life  of  one  man  and  one  woman  to  the 
"  exclusion  of  all  others."  ^  Hence  Rule  48  has  no  application  to 
connections  which,  though  called  marriages,  either  are  not  intended 
to  be  for  life,  or  are  made  with  a  view  to  polygamy.  To  what 
extent  the  law  of  England  will  recognise  rights,  e.g.,  of  inheritance, 
depending  upon  the  institution  of  polygamy,  is  doubtful ;  but  it  is 
clear  that  the  Rule  in  question  does  not  apply  to  polygamous 
marriages.^  It  has  been  laid  down  that "  it  would  be  extraordinary 
"  if  a  marriage  in  its  essence  polygamous  should  be  treated  as  a 
"  good  marriage  in  this  country.  Different  incidents  of  minor 
"  importance  attach  to  the  contract  of  marriage  in  different 
"  countries  in  Christendom,  but  in  all  countries  in  Christendom  the 
"  parties  to  that  contract  agree  to  cohabit  with  each  other  alone. 
"  It  is  inconsistent  with  marriage,  as  understood  in  Christendom^ 
"  that  the  husband  should  have  more  than  one  wife."'  And,  on 
the  principle  that  "  the  law  of  this  country  is  adapted  to  the 
"  Christian  marriage,  and  ...  is  wholly  inapplicable  to 
"  polygamy,"*  the  Divorce  Court  has  refused  even  to  dissolve  a 
marriage  made  in  Utah,  according  to  Mormon  rites,  with  the 
intention  to  contract  a  Mormon  marriage.* 

'  See  Byde  v.  Byde  (1866),  L.  R.  1  P.  &  D.  130,  133,  per  Lord  Penzance;. 
Brinkley  v.  Attorney-General  (1890),  15  P.  D.  76,  78,  79,  80,  judgment  of  Sir  J. 
Hannen.  A  marriage,  though  made  between  persons  who  are  not  Chiistians, 
e.g.,  Japanese,  is  a  valid  marriage  according  to  English  law  if,  under  Japanese 
law,  one  man  unites  himself  to  one  woman  for  life  to  the  exclusion  of  all  others. 
But  a  union  formed  between  a  man  and  a  woman  in  a  foreign  country  is  not  a  valid 
marriage,  according  to  J)nglish  law,  unless  it  be  the  voluntary  union  for  life  of  one 
man  and  one  woman  to  the  exclusion  of  all  others.  In  re  Bethell  (1888),  38  Ch.  D. 
220.     But  conf.  Grewal  v.  Cfrewal  (Sikh  Marriage  Case)  (1907),  Times,  Aug.  1. 

^  This  is  in  reality  only  one  instance  of  the  principle  that  the  rules  of  (so-called), 
private  international  law  apply  only  amongst  civilized  states.  These  rules  assume 
a  certain  similarity  among  the  laws  and  institutions  existing  in  the  states  where 
they  are  to  be  applied.     See  Intro.,  pp.  30,  31,  ante. 

J  Syde  V.  Hyde  (1866),  L.  R.  1  P.  &  D.  130,  132,  per  Lord  Penzance. 

«  Hyde  v.  Hyde  (1866),  L.  E.  1  P.  &  D.  130,  135.  See  Warrender  v.  Warrender 
(1835),  2  CI.  &  F.  488,  531,  for  language  of  Lord  Brougham  ;  Ardaseer  Cursetjee  v. 
Ferozehoye  (1866),  10  Moore,  P.  C.  375,  418. 

5  Ibidt 
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The  Court,  nevertheless,  did  "not  profess  to  decide  upon  the 
"  rights  of  succession  or  legitimacy  which  it  might  be  proper  to 
"  accord  to  the  issue  of  polygamous  unions,  nor  upon  the  rights  or 
"  obligations  in  relation  to  third  persons  which  people  living  under 
*'  the  sanction  of  such  unions  may  have  created  for  themselves." 
All  that  was  decided  is,  that,  "  as  between  each  other,  they  are  not 
*'  entitled  to  the  remedies,  the  adjudication,  or  the  relief  of  the 
"  matrimonial  law  of  England." ' 

(Bj  Where  Court  has  no  Jurisdiction. 

Rule  49.^ — Subject  to  the  possible  exception  herein- 
after mentioned,  the  Court  has  no  jurisdiction  to  enter- 
tain proceedings  for  the  dissolution  of  the  marriage  of 
any  parties  not  domiciled  in  England  at  the  commence- 
ment of  the  proceedings.^ 

Comment  and  Illustrations. 

This  Eiule  is  certainly  in  conformity  with  the  general  run  of  the 
authorities. 

There  is,  it  is  submitted  (subject  always  to  the  possible  exception 


1  Hyde  \.  Hyde  (1866),  L.  E.  1  P.  &  D.  130,  138,  per  Lord  Penzance. 

2  TelveHon  v.  Tehertm  (1859),  29  L.  J.  P.  &  M.  34  ;  1  8w.  &  Tr.  574  ;  Le  Sueur 
T.  Le  Sueur  (1876),  1  P.  D.  139.  Contrast  Niboyet  v.  Nihoyet  (1878),  4  P.  D  (C.  A.) 
1,  which,  howoTOr,  is  disapproved  of  by  the  Privy  Council  in  Le  Mesurier  v. 
Le  Mesurier,  [1895]  A.  C.  517. 

'  In  the  first  edition  of  this  work  (p.  276)  it  was  stated,  on  the  authority  of 
ZyeklimU  v.  ZycMimU  (1862),  2  Sw.  &  Tr.  420,  and  Callwell  v.  Callu'ell  (1860), 
3  Sw.  &  Tr.  259,  that  the  appearance  absolutely  and  without  protest  of  the 
respondent  might  give  the  Court  jurisdiction  where  the  parties  to  proceedings 
for  divorce  were  not  domiciled  in  England,  But  the  decisions  cited  can  not  he 
justified  on  principle,  and  their  authority  is  invalidated  by  the  language  of  the 
Court  in  Armitage  v.  Att.-Gen.,  [1906]  P.  135,  140  :— "  Mr.  GiUig,  being  domiciled 
"  in  the  State  of  New  York,  was  served  in  England,  and  entered  an  action  [in  the 
"  state  of  South  Dakota]  by  cross- claim.  In  a  sense,  therefore,  he  submitted  to 
"  the  jurisdiction  of  the  Dakota  Court.  But,  according  to  the  view  which  we 
"  entertain  here,  that  action  by  him  would  have  been  absolutely  nugatory  unless 
"  the  Court  in  Dakota  had  jurisdiction.  There  is  a  passage  in  Mr.  Dicey' s 
"  book  .  .  .  [see  Conflict  of  Laws  (1st  ed.),  p.  276]  where  a  contrary  view  is 
"  expressed,  and  where  he  appears  to  think  that  a  party,  by  appearing  and 
"  pleading,  may  give  the  Court  jurisdiction.  ,  .  .  That,  I  think,  is  not  in 
"  accordance  with  the  law  of  this  country.  In  fact,  I  myself  have  so  held,  and  I 
"  dismissed  a  suit  some  years  ago  on  the  petitioner's  own  evidence."  Ibid.,  p.  140, 
judgment  of  Sir  J.  GoreU  Barnes,  P.  See  also  Hm/nea  v.  Haynes,  Times,  Nov.  3, 
1896. 


262  JURISDICTION  OF  THE  HIGH  COUET. 

hereinafter  mentioned),  no  valid  ground  for  maintaining  that 
residence,  not  amounting  to  domicil,  gives  the  Court  jurisdiction. 
In  a  case  where  all  the  authorities  were  considered '  the  law  has 
thus  heen  laid  down  by  the  Privy  Council: — 

"  Their  Lordships  have  in  these  circumstances,  and  upon  these 
"  considerations,  come  to  the  conclusion  that,  according  to  inter- 
"  national  law,  the  domicil  for  the  time  being  of  the  married  pair 
"  affords  the  only  true  test  of  jurisdiction  to  dissolve  their  marriage. 
"  They  concur,  without  reservation,  in  the  views  expressed  by 
"  Lord  Penzance  ^  in  Wilson  v.  JFiVsow,^  which  were  obviously  meant 
"  to  refer,  not  to  questions  arising  in  regard  to  the  mutual  rights 
"  of  married  persons,  but  to  jurisdiction  in  the  matter  of  divorce."* 

Their  Lordships  no  doubt  used  these  words  in  a  ease  which  had 
reference  to  the  divorce  jurisdiction  of  a  foreign  Court,  but  they 
obviously  intended  their  language  to  be  of  general  application. 
They  pointedly  dissented  from  Niboyet  v.  Niboyet,^  in  which  the 
majority  of  the  Court  of  Appeal  held  that  residence  short  of 
domicil  might  give  the  Divorce  Com-t  jurisdiction.  Nor  can  it 
seriously  be  doubted  that  the  principle  maintained  by  the  Privy 
Council  would  now  be  followed  by  the  House  of  Lords,  and  that 
English  Courts  do  not  recognise  the  existence  of  a  matrimonial 
home  or  a  matrimonial  domicil,  i.e.,  of  residence  falling  short  of  a 
real  domicil  as  the  foundation  of  divorce  jurisdiction.  ' 

1.  H  and  W,  his  wife,  are  domiciled  in  Ireland.  W,  who  is 
resident  in  England,  institutes  proceedings  for  divorce  against  M, 
who  appears  under  protest.  The  Court  has  no  jurisdiction  to  grant 
a  divorce.® 

2.  H,  a  French  citizen,  marries  W,  an  Englishwoman,  at 
Gibraltar.  H  and  W  have  resided  for  some  years  in  England, 
but  H  resides  there  as  French  Consul  and  admittedly  retains  his 
French  domicil  of  origin,  not  having  acquired  an  English  domicil. 
W  presents  a  petition  for  divorce  on  the  ground  of  adultery 
committed  in  England  and  desertion.  H  appears  under  protest 
and  objects  to  the  jurisdiction.  The  Court  has  no  jurisdiction  to 
grant  a  divorce.' 

'  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517. 

'  See  these  words  cited  p.  257,  ante. 

3  (1872),  L.  R.  2  P.  &  D.  435,  442. 

^  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517,  540,  per  Lord  Watson. 

5  (1878),  4  P.  B.  (C.  A.)  1. 

'  See  Le  Memrier  v.  Le  Mesurier,  [1895]  A.  C.  517. 

'  Mboi/et  V.  Mboi/et  (1878),   4  P.  D.  (C.  A.)  1.     This  was  the  judgment  of  the 
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Exception. — In  the  following  circumstances,   that   is  to 
say:— 

(1)  Where  a  husband  has 

(a)  deserted  his  wife ;   or 

(b)  so  conducted  himself  towards  her  that 

she  is  justified  in  living  apart  from 
him ;  and 

(2)  the  parties  have  up  to  the  time  of  such 

desertion  or  justification  been  domiciled  in 
England ;  and 

(3)  the  husband  has  after  such  time  acquired  a 

domicil  in  a  foreign  country,  but  the  wife 
has  continued  resident  in  England ; 

the  Court  (semble)  has  on  the  petition  of  the  wife, 

jurisdiction  to  grant  a  divorce/ 

Comment. 

"  The  Court  does  not  now  pronounce  a  decree  of  dissolution 
"  where  the  parties  are  not  domiciled  in  this  country,  except  in 
"  favour  of  a  wife  deserted  by  her  husband,  or  whose  husband 
"  has  so  conducted  himself  towards  her  that  she  is  justified  in 
"  living  apart  from  him,  and  who,  up  to  the  time  when  she  was 
"  deserted  or  began  so  to  be  [justified^],  was  domiciled  with  her 
"  husband  in  this  country  ;  in  which  case,  without  necessarily  re- 
"  sorting  to  the  American  doctrine  that  in  such  circumstances  a 
"  wife  may  acquire  a  domicil  of  her  own  in  the  country  of  the 
"  matrimonial  home,  it  is  considered  that,  in  order  to  meet  the 
"  injustice  which  might  be  done  by  compelling  a  wife  to  follow 
"  her  husband  from  country  to  country,  he  cannot  be  allowed  to 
"  assert  for  the  purposes  of  the  suit  that  he  has  ceased  to  be 
"  domiciled  in  this  country."' 

Court  of  Probate,  which  was  overruled  by  the  majority  of  the  Court  of  Appeal, 
dissentients  Brett,  L.  J. ;  but  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517,  has  in 
effect,  though  not  technically,  overrtiled  the  judgment  of  the  Court  of  Appeal  in 
Niboyet  \.  Niboyet,  and  supports  the  principle  laid  down  by  the  Probate  Division 
in  that  case. 

'  Armytage  v.  Armytage,  [1898]  P.  178,  185  ;  Niboyet  v.  Niboyet  (1878),  4  P.  D. 
(C.  A.)  1,  14,  judgment  of  Brett,  L.  J.  ;  Westlake  (4th  ed.),  pp.  86,  87. 

2  See  Westlake  (4th  ed.),  p.  86.     Conf.  Ogden  v.  Ogden,  [1908]  P.  (C.  A.)  46. 

'  Armytage  v.  Armytage,  [1898]  P.  178,  186,  judgment  of  Sir  J.  Gorell  Barnes. 
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"  The  case  of  an  adulterous  husband  deserting  his  wife  hy 
■"  leaving  the  country  of  his  domicil  and  assuming  to  domicile 
"  himself  in  another,  might  seem  to  raise  an  intolerable  injustice  ; 
"  but  we  cannot  help  thinking  that  in  such  case,  if  sued  by  his  wife 
■"  in  the  country  in  which  he  had  left  her,  he  could  not  be  heard  to 
"  allege  that  that  was  not  still  the  place  of  his  married  home,  i.e., 
"  for  the  purpose  of  that  suit,  of  his  domicil."^ 

These  weighty  dicia  are  the  true  authority  for  an  exception 
which  seems  reasonable,  but  cannot  be  decisively  supported  by 
any  reported  case,^  and  must  (it  is  submitted)  be  limited  to  cases 
which  precisely  come  within  the  terms  of  the  exception. 

Illustrations. 

1 .  S  and  W,  his  wife,  are  domiciled  in  England,  and  continue 
so  domiciled  up  to  the  time  when  H  deserts  W,  and  then  acquires 
or  resumes  a  domicil  in  New  York.  W  continues  resident  in 
England,  and  presents  a  petition  for  divorce.  The  Court  has 
jurisdiction  to  grant  a  divorce.^ 

2.  The  ease  is  the  same  as  the  foregoing,  except  that  S,  instead 
of  deserting  W.  treats  W,  whilst  they  are  still  domiciled  in 
England,  in  a  way  which  justifies  W  in  living  apart  from  H, 
and  W  does  in  consequence  leave  H's  house,  and  live  apart  from 
him.  On  the  petition  of  W,  the  Court  has  jurisdiction  to  grant 
a  divorce.* 

3.  H  and  W  are  married  in  Jersey,  where  they  are  domiciled. 
S  deserts  W,  and  goes  to  reside  in  the  United  States.  W 
acquires  a  permanent  residence  in  England,  where  ff  had  never 
been  domiciled.  W  presents  a  petition  for  divorce  on  the  ground 
of  desertion  and  adultery.     The  Court  has  no  jurisdiction.^ 

4.  JI  and  W  are  domiciled  in  England.  S  deserts  W  and 
goes  to  New  York,  where  he  acquires  a  domicil.  W  leaves 
England  and  takes  up  a  permanent  residence  in  France.  W 
presents  a  petition  for  divorce.     The  Court  has  no  jurisdiction.* 

'  mioyet  T.  Mhoyet  (1878),  4  P.  D.  (C.  A.)  1,  14,  judgment  of  Brett,  L.  J. 

*  Santo  Teodoro  v.  Santo  Teodoro  (1876),  5  P.  D.  79,  goes  too  far,  as  it  decides 
■what  can  now  hardly  be  upheld,  that  where  the  domiril  of  the  parties  has  been 
throughout  foreign,  the  Court  has  jurisdiction  to  grant  divorce  to  a  wife  who 
continues  to  reside  in  England  though  the  husband  has  left  it. 

'  Conf.  Armytage  v.  Armytage,  [1898]  P.  178. 

*  Ibid. 

»  Le  Sueur  v.  Le  Sueur  (1876),  1  P.  D.  139. 

*  ^has  neither  domicil  nor  residence  in  England. 
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Judicial  Separation  and  Restitution  of  Gonjugal  Rights. 

Rule  .50. — The  Court  has  jurisdiction  to  entertain  a 
suit  for  judicial  separation  or  for  the  restitution  of 
conjugal  rights  when  both  the  parties  thereto  are  at  the 
commencement  of  the  suit  resident  in  England.^ 

Provided  that — 

(1)  the  residence  need  not  amount  to  domicil,  but 

must  be  more  permanent  than  mere  presence 
in  England  on  a  visit  or  on  a  journey  ;  ^ 

(2)  the  residence  in   England   of  one  only  of  the 

parties  (sembk)  is  not  sufficient  to  give  juris- 
diction.^ 

Comment. 

The  jurisdiction  of  the  Court  in  matters  matrimonial,  other  than 
proceedings  to  obtain  a  divorce  a  vinculo  is  determined  in  accord- 
ance with  the  principles  and  rules  on  which  the  Ecclesiastical  Courts 
acted  prior  to  1858,*  whence  it  follows  that  jurisdiction  to  entertain 
a  suit  for  judicial  separation  (the  equivalent  of  divorce  a  mensd 
et  thoro)  or  for  the  restitution  of  conjugal  rights'  depends  upon  the 
more  or  less  permanent  residence  of  the  parties,  and  not  upon  their 
being  domiciled  in  England.  "  Can  there  he  any  doubt,"  asked 
James,  L.  J.,  "  that  before  the  English  Act  of  Parliament  trans- 
"  f erring  the  jurisdiction  in  matrimonial  causes,  from  the  Church 
"  and  her  Courts  to  the  Sovereign  and  her  Court,  the  injured  wife 
"  could  have  cited  the  adulterous  husband  before  the  bishop,  and 
"  have  asked  either  for  a  restitution  of  conjugal  rights  or  for  a 


'  See  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  i;.  85),  b.  22;  Niboyet  v. 
Nihoyet  (1878),  4  P.  D.  (C.  A.)  1,  4—7  (judgment  of  James,  L.  J.),  which,  except 
as  regards  divorce  a  rinculo  [sembk),  is  good  law.  Ze  Mesurier  w.  Le  Mesurier, 
[1895]  A.  C.  517,  531  ;   Armytage  v.  Armytage,  [1898]  P.  178,  186. 

2  Niboyet  \.  Niboyet  (1878),  4  P.  D.  (C.  A.)  1,  5. 

3  Westlake,  p.  89,  citing  Firebrace  v.  Firebriwe  (1878),  4  P.  D.  63,  68. 

*  "  In  all  suits  and  proceedings,  other  than  proceedings  to  dissolve  any  marriage 
"  [i.e.,  to  obtain  divorce  a  vinculo'],  the  .  .  .  Court  shall  proceed  and  act  and  give 
"  relief  on  principles  and  rules  which  in  the  opinion  of  the  said  Court  shall  be 
"  as  nearly  as  may  be  conformable  to  the  principles  and  rules  on  which  the 
"  Ecclesiastical  Courts  have  heretofore  acted  and  given  relief,  but  subject  to 
"  the  provisions  herein  contained  and  to  the  Rules  and  Orders  under  this  Act." 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict,  c  85),  o.  22. 

*  See,  however.  Matrimonial  Causes  Act,  1884  (47  &  48  Vict.  o.  68). 
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"  divorce  a  mensd  et  thoro,  and  in  either  case  for  proper  alimony  P 
"  The  jurisdiction  of  the  Court  Christian  was  a  jurisdiction  over 
"  Christians,  who,  in  theory,  by  virtue  of  their  baptism,  became 
"  members  of  the  one  Catholic  and  Apostolic  Church.  The  Church 
"  and  its  jurisdiction  had  nothing  to  do  with  the  original  nationality 
"  or  acquired  domicils  of  the  parties,  using  the  word  domicil  in  the 
"  sense  of  the  secular  domicH,  viz.,  the  domicil  affecting  the  secular 
"  rights,  obligations,  and  status  of  the  party.  Residence,  as  distinct 
"  from  casual  presence  on  a  visit  or  in  itinere,  no  doubt  was  an 
"  important  element ;  but  that  residence  had  no  connection  with, 
"  and  little  analogy  to,  that  which  we  now  understand  when  we 
"  endeavour  to  solve,  what  has  been  found  so  often  very  difficult  of 
"  solution,  the  question  of  a  person's  domicil." ' 

"  There  are  unquestionably  other  remedies  for  matrimonial 
"  misconduct,  short  of  dissolution,  which,  according  to  the  rules  of 
"  the  jus  gentium,  may  be  administered  by  the  Courts  of  the 
"  country  in  which  spouses,  domiciled  elsewhens  are  for  the  time 
"  resident.  If,  for  instance,  a  husband  deserts  his  wife,  although 
"  their  residence  be  of  a  temporary  character,  these  Courts  may 
"  compel  him  to  aliment  her ;  and,  in  cases  where  the  residence  is 
"  of  a  more  permanent  character,  and  the  husband  treats  his  wife 
"  with  such  a  degree  of  cruelty  as  to  render  her  continuance  in  his 
"  society  intolerable,  the  weight  of  opinion  among  international 
"  jurists  and  the  general  practice  is  to  the  effect  that  the  Courts  of 
"  the  residence  are  warranted  in  giving  the  remedy  of  judicial 
"  separation,  without  reference  to  the  domicil  of  the  parties."^ 

"  It  may,  I  think,"  said  Sir  J.  Gorell  Barnes,  "  be  safely  laid 
"  down  that  the  Ecclesiastical  Courts  would  formerly,  and  this 
"  Court  will  now,  interfere  to  protect  a  wife  against  the  cruelty 
"  of  her  husband,  both  being  within  the  jurisdiction  [in  England], 
"  when  the  necessities  of  the  case  require  such  intervention.  I 
"  therefore  hold  that  this  Court  has  jurisdiction  to  entertain  this 
"  suit,"  i.e.,  a  suit  for  judicial  separation.' 

It  should  be  borne  in  mind  that,  in  order  that  this  rule  should 
apply,  the  residence  of  the  parties  in  England  must  be  more  or  less 
permanent  and  must  be  the  residpnce  of  both  the  parties. 

Question. — In  a  suit  for  judicial  separation  or  for  the  restitution 


1  Nibeyety.  Niboyet  (1878),  4  P.  D.  (C.  A.)  1,  4,  5,  per  James,  L.  J. 

2  Le  Mesurier  v.   Le  Memrier,   [1895]  A.  C.   517,   526,  527,  per  Lord  Watson. 
Conf.  Arniytage  v.  Armytage,  [1898]  P.  178,  188,  189. 

'  Armytage  v.  Armytage,  [1898]  P.  178,  197,  judgment  of  Sir  J.  Gorell  Barnes,  J. 
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of  conjugal  rights,  does  the  English  domicil  of  the  parties  who  are 
not  resident  in  England  give  the  Court  jurisdiction  ? 

This  question  must  (it  is  submitted)  be  answered  in  the  negative. 
The  jurisdiction  of  the  Court  is  the  jurisdiction  of  the  old 
Ecclesiastical  Courts,  and  this  jurisdiction  {semble)  had  no  con- 
nection with  domicil  except  in  so  far  as  domicil  might  in  many 
instances  in  fact  involve  residence  in  England. 

Illustrations. 

1.  A  marriage  is  celebrated  at  Gibraltar  between  H,  a  French- 
man, domiciled  in  France,  and  W,  an  Englishwoman,  domiciled 
in  England.  They  reside  for  several  years  in  England,  but  H, 
being  a  consul  for  France,  retains  his  French  domicil  of  origin. 
While  they  are  residing  in  England  W  brings  a  suit  for  judicial 
separation.     The  Court  has  jurisdiction  to  entertain  the  suit ' 

2.  H  and  W  are  domiciled  in  Australia.  Owing  to  cruelty 
committed  by  H  whilst  they  are  travelling  in  Italy,  W,  his  wife, 
seeks  the  protection  of  her  parents  in  England,  and  establishes  a 
home  for  herself  and  her  children  in  this  country.  He  follows 
her  here  and  requires  her  to  return  with  the  children,  which, 
owing  to  her  apprehension  of  a  repetition  of  the  cruelty,  she  is 
afraid  to  do.  Whilst  both  H  and  W  are  residing  in  England, 
W  commences  a  suit  for  judicial  separation.  The  Court  has 
jurisdiction.^ 

3.  Sis  a  domiciled  Frenchman.  He  marries  in  France  W, 
a  domiciled  Frenchwoman.  They  become  permanently  resident, 
though  they  do  not  acquire  a  domicil,  in  England.  S  deserts  W. 
She  brings  a  suit  for  the  restitution  of  conjugal  rights.  The  Court 
has  jurisdiction.' 

4.  H,  a  Frenchman,  and  W  his  wife,  are  married  in  France. 
They  spend  a  month  at  the  seaside  in  England.  W  brings  a  suit 
whilst  they  are  both  in  England  for  judicial  separation.  The 
Court  has  no  jurisdiction.* 

'  See  Niboyet  v.  Niboyet  (1878),  4  P.  D.  (C.  A.)  1,  where  the  suit  was,  however, 
for  divorce  a  vinculo.  It  seems,  however,  admitted  that  on  the  ground  stated  by 
James,  L.  J.,  the  Court  would  have  had  jorisdiotion  to  maintain  a  suit  for  judicial 
separation. 

^  Armytage  v.  Armytage,  [1898]  P.  178. 

'  It  seems  clear  on  the  authorities  cited,  p.  265,  note  1,  ante,  that  the  jurisdiction 
of  the  Court  is  the  same  in  a  suit  for  the  restitution  of  conjugal  rights  as  in  a  suit 
for  judicial  separation,  but  in  both  cases  (semble)  the  Court  has  discretion  as  to 
whether  it  will  exercise  its  authority. 

*  See  Niboyet  v.  Niboyet  (1878),  4  P.  D.  (C.  A.)  1. 
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5.  H  and  W,  his  wife,  who  before  marriage  was  a  domiciled 
Englishwoman,  marry  and  are  domiciled  in  Australia.  W,  owing 
to  cruelty  committed  by  H,  who  continues  to  reside  in  Australia, 
seeks  the  protection  of  her  parents  in  England,  and  establishes 
there  a  home  for  herself  and  her  children.  W  brings  a  suit  for 
judicial  separation.     Semble,  the  Court  has  no  jurisdiction.^ 

6.  IT  is  domiciled  in  Australia,  where  he  marries  W.  They 
come  to  England,  but  do  not  acquire  an  English  domicil.  S 
returns  to  Australia.  W  remains  in  England.  She  commences 
a  suit  for  the  restitution  of  conjugal  rights.  Semble,  the  Court 
has  no  jurisdiction.^ 

7.  H  is  born  in  France.  His  father  is  an  Englishman  born 
and  domiciled  in  England.  H  has  never  given  up  his  EngUsh 
domicil  of  origin.  He  marries  in  France  an  Englishwoman 
domiciled  in  Englau'l.  On  account  of  fi^'s  ill-treatment  she 
leaves  France  and  makes  a  home  for  herself  in  England.  M 
remains  in  France.  She  brings  a  suit  for  the  restitution  of 
conjugal  rights      The  Court,  semble,  has  no  jurisdiction. 

II.  DEOLAEATION  OF  NULLITY  OF  MAEEIAGE. 

Rule  51. — The  Court  has  jurisdiction  to  entertain  a 
suit  for  the  declaration  of  the  nullity  of  any  existing 
marriage^ — 

(1)  where  the  marriage  was  celebrated  in  England/ 

or 

(2)  where   the  respondent  is  resident  in  England, 

not  on  a  visit  as  a  traveller,  and  not  having 
taken  up  that  residence  for  the  purpose  of 
the  suit.^ 

'  Contrast  Armytage  v.  Armytage,  [1898]  P.  178,  where  the  facts  are  pretty  much 
the  same,  except  that  B"  is  in  England ;  and  see  Firebrace  v.  Firebrace  (1878), 
4  P.  D.  63. 

2  Firebrace  v.  Firebrace  (1878),  4  P.  D.  63,  68. 

'  A  suit  for  declaration  of  nullity  cannot  he  entertained  after  a  decree  of  sepa- 
ration hy  reason  of  adultery  (Guest  v.  Shipley  (1820),  2  Hagg.  Const.  321),  or 
after  the  death  of  one  of  the  parties  (A.  v.  B.  (1868),  L.  E.  1  P.  &  D.  659;,  nor 
{semble)  after  a  divorce  of  the  parties. 

*  The  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  o.  85),  o.  6 ;  Simonin  t. 
Malhic  (1860),  2  Sw.  &  Tr.  67  ;  Sottomayor  v.  J)e  Barros  (1877),  3  P.  D.  (C.  A.)  1 ; 
mboyet  V.  Niboyet  (1878),  4  P.  D.  (C.  A.)  1,  17,  judgment  of  Brett,  L.  J. ;  Linke  v. 

Van  Aerde  (1894),  10  Times  L.  R.  426.     Conf.  Ogden  v.  Ogden,  [1908]  P.  (C.  A.)  46. 

*  Westlake,  p.  89,  a.  49,  citing  Williams  v.  Dormer  (1852),  2  Eoh.  505.  Conf. 
Jtoberts  V.  Brennan,  [1902]  P.  143. 
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Comment. 

Jurisdiction  to  entertain  a  suit  for  the  declaration  of  the  nullity 
of  a  maiTiage,  and  to  pronounce  it  a  nullity,  does  not  depend  on 
the  domiciP  of  the  parties,  but  is  given  to  the  Court  either  by  the 
place  where  the  marriage  is  celebrated,^  or  by  the  place  where  the 
respondent  is  more  or  less  permanently  resident. 

The  Court  may  adjudicate  upon  the  validity  of  a  marriage 
celebrated  in  England,  i.e.,  upon  the  question  whether  a  marriage 
has  or  has  not  been  in  fact  contracted,  without  impugning  the 
doctrine  that  a  marriage  admitted  to  be  valid  can  be  dissolved 
only  by  the  Courts  of  the  country  where  the  parties  are  domiciled 
at  the  time  of  the  commencement  of  the  proceedings  for  a  divorce. 
DomicH,  indeed,  cannot  be  the  test  of  jurisdiction,  for  the  domicil 
of  the  woman  may  depend  on  the  very  point  demanding  decision, 
viz.,  the  vaKdity  of  the  marriage.' 

The  law  has  been  thus  laid  down  in  a  case  in  which  the  Court 
was  asked  to  pronounce  a  decree  of  nullity  where  both  the  parties 
were  aliens,  and  neither  of  them  was  domiciled  in  England  at  the 
time  when  the  suit  was  brought,  but  the  marriage  was  celebrated 
in  England :  — 

"  The  marriage  contract  was  entered  into  here,  and  on  that 
"  ground  this  Court  was  asked  to  deal  with  it.  In  Simonin  v. 
"  Mallac*  the  parties  to  the  maniage  were  domiciled  French 
"  people ;  but  the  marriage  was  celebrated  here,  and  the  judge 
"  held  that  he  had  jurisdiction  to  deal  with  the   contract.     In 

'  Mhoyet  v.  Niboyet  (1878),  4  P.  D.  (0.  A.)  1,  9,  judgment  of  James,  L.  J.  But 
see  Johnson  v.  Cooke  (1898),  2  Ir.  Rep.  Q.  B.  D.  130,  where  the  Irish  Court  seems 
to  have  held  that  jurisdiction  depended  upon  the  domioil  of  the  husband.  The 
case  was  a  peculiar  one,  because  W,  the  petitioner,  who  married  Sm  England, 
asked  for  a  declaration  of  nullity  by  the  Irish  Court  on  the  ground  that,  at  the 
time  of  the  alleged  marriage  in  India,  as  well  as  at  the  time  of  the  petition,  iV, 
whom  Hha.i  married  in  Ireland,  was  still  alive. 

2  Simonin  v.  Mallac  (1860),  2  Sw.  &  Tr.  67 ;  29  L.  J.  P.  &  M.  97.  "Westlake, 
however,  holds  that  jurisdiction  in  this  instance  depends  upon  residence.  ' '  The 
"  jurisdiction,"  he  writes,  "  of  the  English  Court  in  suits  for  a  declaration  of  nullity 
"  of  marriage,  or  in  respect  of  jactitation  of  marriage,  is  sufficiently  founded  by 
"  the  defendant's  being  resident  in  England,  not  on  a  visit  or  as  a  traveller,  and 
"  not  having  taken  up  that  residence  for  the  purpose  of  the  suit."  Westlake 
(4th  ed.),  p.  89.  Compare  p.  326.  He  cites  Williams  v.  Dormer  (1852),  2  Rob. 
505.  The  case  is,  however,  not  quite  decisive,  and  is  hardly  consistent  with 
Simonin  Y.  Mallac. 

*  This  jurisdiction  forms  an  exception  to  the  ordinary  principle  as  to  the  criterion 
of  jurisdiction.     See  Intro.,  General  Principle  No.  III.  p.  40,  ante. 

4  (1860),  2  Sw.  &  Tr.  67. 
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"  Soltomayor  v.  De  Barros}  the  parties  were  Portuguese,  and  not 
"  resident  or  domiciled  here,  but  the  case  was  decided  here.  In 
"  Nihoyet  v.  Nihoyet^  the  Master  of  the  Rolls*  said  that  the 
"  principles  of  dissolution  of  marriage  did  not  apply  to  nullity 
■"  suits,  and  that  in  these  suits  the  validity  of  the  ceremony  was 
*'  to  be  determined  according  to  the  law  of  the  place  in  which 
"  it  was  celebrated.  The  jurisdiction  of  this  Court  to  deal  with 
"  the  question  of  the  validity  of  the  marriage  of  the  parties  to 
"  the  present  suit  was  therefore  clear."  * 

A  marriage  duly  solemnised  abroad  under  and  in  accordance 
with  the  provisions  of  the  Foreign  Marriage  Acts  is  to  be  con- 
sidered, for  the  pm-pose  of  giving  the  Court  jurisdiction,  as  a 
marriage  solemnised  in  England.* 

The  Court  may  also  adjudicate  upon  the  validity  of  a  marriage 
where  the  respondent  is  more  or  less  permanently  resident  in 
England. 

Illustrations. 

1.  ZT,  a  Frenchman,  and  W,  a  Frenchwoman,  domiciled  in 
France,  are  married  in  London  in  accordance  with  all  the  for- 
malities required  by  English  law,  but  without  the  consents 
required  by  French  law.  The  marriage  is  declared  a  nuUity  by 
a  French  Court.  W,  when  residing  in  England,  petitions  to 
have  the  marriage  declared  a  nullity.  H.  is  in  Italy,  and 
though  summoned  does  not  appear.  The  Court  has  juris- 
diction to  entertain  a  suit  for  the  declaration  of  the  nullity  of 
the  marriage,  i.e.,  to  determine  whether  the  marriage  is  valid.* 

2.  S^  is  a  Dutchman  and  W  a  Dutchwoman.  They  are  married 
in  England.  At  that  time  they  are  both  probably  domiciled  in 
England.  At  the  time  of  the  marriage  between  H  and  W,  H 
is,  in  fact,  married  to  another  woman  then  living.  Afterwards 
and  during  the  lifetime  of  H,  W  marries  N,  who  is  domiciled  in 
a  foreign  country.  W  brings  a  suit  for  a  declaration  of  the  nullity 
of  the  marriage  with  n.  Neither  W  nor  H  is  then  domiciled  in 
England.  The  Court  has  jurisdiction  to  entertain  the  suit,  i.e.,  to 
determine  whether  the  marriage  is  valid.' 

fV  (1877),  3  P.  D.  (C.  A.)  1. 

2  (1878),  4  P.  D.  (C.  A.)  1. 

'  Brett,  L.  J. 

*  Linke  v.  Van  Aerde  (1894),  10  Times  L.  R.  426,  judgment  of  Gorell  Barnes,  J. 

6  Hay  V.  Northcote,  [1900]  2  Ch.  262 ;  Simonin  v.  Mallae  (1860),  2  Sw.  &  Tr.  67. 

«  Simonin  v.  Mallae  (1860),  2  Sw.  &  Tr.  67  ;  29  L.  J.  P.  &  M.  97  ;  Zinke  v.  ran 
Aerde  (1894),  10  Times  L.  R.  426. 

'  Linke  v.  Van  Aerde  (1894),  10  Times  L.  E.  426. 
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3.  H,  a  Frenohman,  domiciled  in  France,  marries  W,  an 
Englishwoman,  domiciled  in  England.  The  marriage  is 
solemnised  before  the  British  Consul  at  Bordeaux  under  and 
in  accordance  with  the  Foreign  Man-iage  Act,  1892.  It  is 
declared  invalid  by  a  French  Court.  The  English  Court  has 
jurisdiction  to  entertain  a  suit  for  a  declaration  of  nullity,  i.e., 
to  determine  whether  the  marriage  is  valid.^ 

4.  ^  is  a  Frenchman  who  has  married  W,  a  Frenchwoman, 
in  France.  H,  though  not  domiciled,  is  permanently  resident  in 
England.  W  brings  a  suit  for  a  declaration  of  nullity.  The 
Court  (semhk)  has  jurisdiction  to  entertain  the  suit. 

5.  S,  a  British  subject,  is  married  to  W,  a  British  subject,  in 
the  Isle  of  Man.  JI  was  then  and  afterwards  domiciled 
in  Ireland.  W  [and  IT]  are  resident  in  England.  W  ascertains 
that  at  the  time  of  her  marriage  with  IT  he  had  been  duly 
married  to  iV  at  Liverpool,  who  was  then  and  still  is  living.  W 
brings  a  suit  for  declaration  of  nullity.  Semble,  the  Court  has 
jurisdiction  to  entertain  the  suit.^ 


III.  DECLAEATION  OF  LEGITIMACY. 
Rule  52.^ 

(1)  Any  natural-born  British  subject,  or  any  person 
whose  right  to  be  deemed  a  natural-born 
British  subject  depends  wholly  or  in  part  on 
his  legitimacy,  or  on  the  validity  of  a  mar- 
riage, being  domiciled  in  England  or  Ireland, 
or  claiming  any  real  or  personal  estate* 
situate  in  England,  may  apply  by  petition  to 
the  Court,  praying  the  Court  for  a  decree 
declaring  that  the  petitioner  is  the  legitimate 
child  of  his  parents,  and  that  the  marriage 
of  his  father  and  mother,  or  of  his  grand- 
father and  grandmother,   was  a  valid  mar- 

'  Sai/  v.  Northcote,  [1900]  2  Ch.  262. 

2  Roberts  t.  Sretman,  [1902]  P.  143  ;  but  conf.  observations  of  Westlake,  p.  89. 
■Compare  Johnton  v.  Cooke,  [1898]  2  Ir.  R.  Q.  B.  D.  130. 

''  Legitimacy  Declaration  Act,  1858  (21  &  22  Vict.  c.  93),  ss.  1,  2,  8. 

*  But  whether  in  this  case  "  persona]  estate  "  is  not  to  be  confined  to  interest  in 
JandP 
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riage,  or  for  a  decree  declaring  either  of  the 
matters  aforesaid;  and  any  sucli  subject  or 
person,  being  so  domiciled  or  claiming  as 
aforesaid,  may  in  like  manner  apply  to  the 
Court  for  a  decree  declaring  that  his  marriage 
was,  or  is,  a  valid  marriage ;  and  the  Com-t 
has  jurisdiction  to  hear  and  determine  such 
application,  and  to  make  such  decree  declara- 
tory of  the  legitimacy  or  illegitimacy  of  such 
person,  or  of  the  validity  or  invalidity  of 
such  marriage,  as  to  the  Court  may  seem 
just ;  and  such  decree,  except  as  hereinafter 
mentioned,  is  binding  to  all  intents  and  pur- 
poses on  the  Crown,  and  on  all  persons 
whomsoever. 

(2)  Any  person,  being  so  domiciled  or  claiming  as 

aforesaid,  may  apply  by  petition  to  the  Court 
for  a  decree  declaratory  of  his  right  to  be 
deemed  a  natural-born  British  subject,  and 
the  Court  has  jurisdiction  to  hear  and  deter- 
mine such  application,  and  to  make  such 
decree  thereon  as  to  the  Court  may  seem 
j  ust ;  and  where  such  application  as  last 
aforesaid  is  made  by  the  person  making  such 
application  as  herein  mentioned  for  a  decree 
declaring  his  legitimacy  or  the  validity  of  a 
marriage,  both  applications  may  be  included 
in  the  same  petition ;  and  every  decree  made 
by  the  Court,  except  as  hereinafter  men- 
tioned, is  valid  and  binding  to  all  intents 
and  purposes  upon  the  Crown  and  all  persons 
whomsoever.^ 

(3)  The  decree  of  the  Court  does  not  in  any  case 

prejudice  any  person,  unless  such  person  has 
been  cited  or  made  a  party  to  the  proceed- 

'  Legitimacy  Declaration  Act,  1858  (21  &  22  Vict.  u.  93),  o.  2. 
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ings,  or  is  the  heir-at-law  or  next  of  kin,  or 
other  real  or  personal  representative  of,  or 
derives  title  under  or  through,  a  person  so 
cited  or  made  a  party  ;  nor  shall  such  sen- 
tence or  decree  of  the  Court  prejudice  any 
person,  if  subsequently  proved  to  have  been 
obtained  by  fraud  or  collusion.^ 

Comment. 

Conditions  of  Juyisdiction. — The  jiirisdiotion  of  the  Court  depends 
upon  the  petitioner  fulfilling  certain  conditions : — 

1.  He  must  be  a  natural-horn  British  subject,^  or  a  person 
claiming  to  be  a  natural- born  British  subject ;  and  it  is  doubtful 
whether,  in  spite  of  the  wide  terms  of  the  Naturalization  Act, 
1870,  s.  7,^  an  alien  to  whom  a  certificate  of  naturalization  is 
granted  is  a  natural-born  British  subject  within  Rule  51.* 

2.  The  petitioner  must  at  the  time  of  presenting  his  petition 
either  be  domiciled  in  England  or  Ireland,  or  claim  real  or  personal 
estate  in  England.^ 

The  words  "  real  or  personal  estate  "  probably  mean  land  or 
immovables.  The  term  "  personal  estate "  can  hardly  in  this 
connection  include  goods  or  choses  in  action. 

He  does  not  fulfil  the  requirements  of  our  Bule  if  he  is  domiciled 
out  of  England  and  Ireland  {e.g.,  in  the  Isle  of  Man),  unless  he 
claims  property  in  England.  It  will  not  bring  him  within  it  if, 
when  domiciled,  e.g.,  in  Scotland,  he  claims  property  in  Ireland. 

While  the  petitioner's  domicil  may  be  either  English  or  Irish 
the  estate  claimed  must  be  in  England. 


'  The  Legitimacy  Declaration  Act,  1858,  s.  8.  This  Rule  in  substance  repeats 
sects.  1,  2  and  8  of  the  Legitimacy  Declaration  Act,  1858,  with  one  or  two 
verbal  alterations  intended  simply  to  make  it  read  as  a  Rule.  It  is  to  be  noted 
that  the  Court  referred  to  in  the  Act  is  the  Court  for  Divorce  and  Matrimonial 
Causes.  But  the  original  iurisdiction  of  this  Court  has  been  transferred  to  the 
High  Court  (see  Judicature  Act,  1873,  ss.  3,  4,  16),  and  is  in  effect  exercised 
by  the  Probate,  Divorce  and  Admiralty  Division  of  the  High  Court.     Ibid.,  s.  31. 

As  to  Ireland,  see  the  Legitimacy  Declaration  Act  (Ireland),  1868  (31  Vict. 
c.  20) ;  and  as  to  Scotland,  see  Maokay,  Manual  of  Practice  of  the  Court  of  Session, 
p.  379,  and  the  Legitimacy  Declaration  Act,  1858,  s.  9. 

'^  As  to  natural-bom  British  subjects,  see  pp.  164,  166—172,  ante. 

3  See  Rule  25,  p.  172,  ante. 

*  I.e.,  within  the  Legitimacy  Declaration  Act,  1858. 

5  21  &  22  Vict.  c.  93,  ss.  1  and  2. 
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3.  He  must  petition  the  Court  to  declare  one  or  any  of  the  fol- 
lowing things : — 

(a)  The  legitimacy  of  the  petitioner. 

(h)  The  validity  of  the  petitioner's  own  marriage. 

(c)  The  validity  of  the  marriage  of  the  petitioner's  parents 

or  grandparents. 

(d)  The  petitioner's  right  to  be  a  natural-born  British  subject. 

Nature  of  Jurisdiction. — When  the  above  conditions  are  fulfilled  ^ 
(and  not  otherwise),  the  Court  has  jurisdiction  to  declare — 

(i)  The  legitimacy  or  the  illegitimacy  of  the  petitioner. 
(ii)  The  validity  or  invalidity   of    any  marriage  which    the 

Court  is  petitioned  to  declare  valid, 
(iii)  That  the  petitioner  has,  or  has  not,  a  right  to  be  deemed 
a  natural-bom  British  subject. 

This  jurisdiction  applies  as  well  to  past  as  to  existing  marriages, 
and  is  a  totally  difEerent  thing  from  the  authority  inherited  by  the 
Court  from  the  Ecclesiastical  Courts  to  entertain  a  suit  for  the 
declaration  of  the  nullity  of  an  existing  marriage.^  A  petitioner 
cannot,  under  Rule  52  {i.e.,  under  Legitimacy  Declaration  Act, 
1858),  pray  to  have  a  marriage  declared  invalid,  or  any  person 
declared  illegitimate,  or  not  a  British  subject,  though  the  decree  of 
the  Court  may  declare  invalid  a  marriage  which  it  is  asked 
to  declare  valid,  and,  when  asked  to  declare  the  legitimacy  or  the 
British  nationality  of  the  petitioner,  may  declare  that  he  is 
illegitimate,  or  is  not  a  natural-born  British  subject.' 

The  decree  of  the  Court  is  prima  facie  valid,  and  binding  to 
all  intents  and  purposes  upon  all  persons  whomsoever,  includiQg 
the  Crown ;  but  if  certain  persons  interested  in  the  decree  are 
not  cited,  neither  they  nor  their  representatives  are  prejudiced 
thereby,^  and  the  decree  is,  like  other  judgments,  ineffective  {i.e.,  it 
does  not  prejudice  any  person),  if  proved  to  have  been  obtained  by 
fraud  or  collusion.^ 


1  Compare  Mamel  v.  Attorney-General  (1877),  2  P.  D.  265;  (1879),  4  P.  D. 
232;  Scott  Y.  Attorney- General  (1886),  11  P.  D.  128;  Brinkley  v.  Attorney- General 
(1890),  15  P.  D.  76. 

2  See  Rule  51,  p.  268,  ante. 

3  21  &  22  Vict.  c.  93,  o.  1. 

*  See  Rule  52,  clause  3,  p.  272,  ante;  and  21  &  22  Vict.  o.  93,  8.  8. 

*  Ibid.  ;  and  see,  as  to  effect  of  foreign  judgments  in  England,  chap,  xvii., 
especially  Rule  93,  p.  397,  post ;  and  compare  generally,  as  to  due  acquisition  of 
rights,  Intro.,  General  Principle  No.  I.,  p.  23,  ante. 
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Illustrations. 

1.  ^,  a  natural-born  British  subject  domiciled  in  England, 
marries  first  at  Cape  Town,  and  then  in  London,  iV,  who  has  been 
divorced  at  Oape  Town  from  her  husband  for  adultery  with  A. 
The  validity  of  either  marriage  under  the  law  of  Cape  Town  is 
doubtful.  A  petitions  to  have  his  marriage,  with  iV  declared 
valid.     The  Court  has  jurisdiction. ^ 

2.  A,  a  natural-born  British  subject  whose  domicil  is  Irish,  is 
for  a  time  settled  in  Japan,  and  there  marries  a  Japanese  woman 
according  to  forms  required  by  Japanese  law.  A  petitions  for  a 
declaration  that  his  marriage  is  valid.     The  Court  has  jurisdiction.  ^ 

3.  A  is  a  natural-born  British  subject  domiciled  in  France,  and 
claiming  a  freehold  estate  in  Middlesex.  .  A  petitions  to  have 
himself  declared  the  legitimate  son  of  his  parents,  or  to  have  the 
marriage  in  France  of  his  parents  declared  valid.  The  Court  has 
jurisdiction. 

4.  A.  is  bom,  and  is  domiciled,  in  France,  and  has  lived  in 
France  till  the  age  of  22.  ^'s  father  was  also  born  in  France. 
^'s  paternal  grandfather  was  an  Englishman  born  in  England, 
who  married,  or  is  alleged  to  have  married,  ^'s  grandmother  at 
Paris.  A  claims  a  freehold  estate  in  Middlesex.  A  petitions  to 
have  the  marriage  of  his  grandfather  and  grandmother  declared 
valid.     The  Court  has  jurisdiction.' 

5.  The  circumstances  are  the  same  as  in  Illustration  No.  4, 
except  that  A  petitions  to  be  declared  a  natural-born  British 
subject.     The  Court  has  jurisdiction.* 

6.  A  is  a  Frenchman  who  has  become  a  naturalized  British 
subject  under  the  Naturalization  Act,  1870;  he  is  domiciled  in 
England ;  he  petitions  to  have  it  declared  that  he  is  the  legitimate 
child  of  his  parents.     Semble,  the  Court  has  jurisdiction.^ 

'  Scott  V.  Attorney- General  (1886),  11  P.  D.  128. 

2  Brinkley  y.  Attorney-General  (1890),  15  P.  D.  76. 

'  This  case  is  certainly  within  the  words  of  the  Legitimacy  Declaration  Act, 
1858,  s.  2.  Now,  however,  that  an  alien  can  take,  acquire,  hold  and  dispose  of 
real  or  personal  property  of  any  description  in  the  United  Kingdom  (Naturalization 
Act,  1870,  s.  2),  it  appears  to  a  certain  extent  an  anomaly  that  a  claim  to  real 
estate  in  England  should  be  a  sufficient  ground  to  give  the  Court  jurisdiction  to 
-declare  the  claimant  a  British  subject. 

*  Ihid. 

"  Whether  the  Court  has  jarisdiction  or  not  depends  upon  the  answer  to  the 
question  whether  the  effect  of  the  Naturalization  Act,  1870,  s.  7,  is  to  make  the 
petitioner  a  natural-bom  British  subject  within  the  meaning  of  21  &  22  Vict. 
•c.  9.3,  o.  1.     See  Eule  25,  p.  172,  ante. 

t2 
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7.  ^  is  a  natural-born  British  subject  domiciled  in  France.  He 
claims  to  succeed,  as  next  of  kin,  to  goods  situate  in  England.  He 
petitions  to  have  himself  declared  the  legitimate  son  of  his  parents. 
Semble,  the  Court  has  no  jurisdiction.^ 

8.  ^  is  a  natural-born  British  subject.  He  is  domiciled  in 
Scotland.  He  claims  real  estate  in  Ireland.  He  petitions  to  be 
declared  the  legitimate  child  of  his  parents.  The  Court  has  no 
jurisdiction.^ 

9.  A,  a  natural-born  British  subject  domiciled  in  England,, 
petitions  the  Court  for  a  declaration  that  he  is  his  father's  heir  at 
law.     The  Court  has  no  jurisdiction.' 

10.  A  alleges  in  his  petition  that  the  marriage  of  the  petitioner's 
grandfather  with  the  petitioner's  grandmother  is  a  valid  marriage, 
and  that  he  is  entitled  to  succeed  to  a  baronetcy.  The  Court  has 
no  jurisdiction  to  adjudicate  upon  a  claim  to  a  title  of  honour.* 

'  "Whether  the  Court  has  jurisdiction  depends  on  the  meaning  of  the  term 
"  personal  estate  "  in  Eule  52,  i.e.,  in  21  &  22  Vict.  u.  93,  b.  1. 

^  The  petitioner  is  neither  domiciled  in  England  nor  in  Ireland,  nor  does  he- 
claim  real  or  personal  estate  in  England. 

3  Mmsel  T.  dttorney  General  (1877),  2  P.  D.  265  ;   (1879),  i  P.  D.  232. 

*  Frederick  v.  Attorney-General  (1874),  L.  E.  3  P.  &  D.  196. 
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CHAPTER  VIII. 

JURISDICTION  IN  BANKRUPTCY  AND  IN  REGARD 
TO  WINDING-UP  OF  COMPANIES. 

I.  BANKRUPTCY.^ 
(A)  Where  Court  has  no  Jurisdiction. 

Rule  53. — The  Court  has  no  jurisdiction  to  adjudge 
bankrupt  any  debtor  who  has  not  committed  an  act  of 
bankruptcy  within  the  terms  of  Rule  59. 

The  term  "the  Court,'"  in  this  Rule  and  in  Rules  64 
to  59,  means  a  Court  having  jurisdiction  in  bankruptcy, 
under  the  Bankruptcy  Act,  1883,^  and  includes 

(1)  the  High  Court,  and 

(2)  any  County  Court  having  jurisdiction  in  bank- 

ruptcy under  the  said  Act.* 

Comment. 

An  "  act  of  bankruptcy  "  is  one  of  the  series  of  acts  enumerated 
in  Rule  59,  the  commission  of  which  by  a  debtor  is  evidence  of  his 

'  See  the  Bankraptoy  Act,  1883  (46  &  47  Vict.  c.  52),  as.  4,  6,  7,  20,  92,  93, 
168  ;  the  Bankruptcy  Act,  1890,  s.  1  ;  Bankruptcy  Rules,  1883,  r.  148  ;  Baldwin, 
Law  of  Bankruptcy  (9th  ed.),  pp.  1  —  151;  Westlake  (4th  ed.),  pp.  157—163; 
Nelson,  163—166. 

It  is  not  the  aim  of  these  Rules  to  enumerate  all  the  circumstances  under  which 
the  jurisdiction  of  the  Court  depends,  and  still  less  to  state  generally  the  law 
of  bankruptcy ;  these  Rules,  further,  do  not  state  what  are  the  circumstances 
under  which  bankruptcy  proceedings  should  be  taken  in  the  High  Court  or  in 
the  County  Court  respectively.  All  the  English  bankruptcy  Courts  are,  for 
the  purpose  of  these  Rules,  treated  as  if  they  were  one  Court.  The  object  of 
these  Rules  in  regard  to  bankruptcy  is  to  show  how  far  the  jurisdiction  of 
the  High  Court  or  any  other  English  bankruptcy  Court  is  or  is  not  afEected 
in  a  given  case  by  the  case  containing  some  foreign  element,  e.g.,  by  the  debtor 
being  an  alien  domiciled  abroad,  or  by  his  debts  having  been  incurred  abroad. 

^  It  is  convenient,  for  the  purpose  of  Rules  53 — 69,  to  thus  extend  the  meaning 
of  the  term  "  Court."     See  p.  67,  ante. 

3  46  &  47  Vict.  c.  52,  s.  168. 

*  Ihid.,  s.  92. 
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insolvency.  The  existence  of  the  Oourt's  jurisdiction  to  entertain 
bankruptcy  proceedings  against  any  debtor  arises  from  the  com- 
mission by  him  of  an  act  of  bankruptcy.^  The  Court,  therefore, 
cannot  possibly  have  any  bankruptcy  jurisdiction  over  a  debtor 
who  has  not  committed  an  act  of  bankruptcy. 

Illustrations. 

1.  X  is  domiciled  in  a  foreign  country.  X  has  contracted 
debts  in  England,  and  files  in  a  Court  of  such  foreign  country  a 
declaration  of  his  inability  to  pay  his  debts.  A,  an  English 
creditor,  treats  this  a&  an  act  of  bankruptcy,  and  presents  a  bank- 
ruptcy petition  against  X.  But  the  alleged  act  of  bankruptcy  is 
one  which  can  be  committed  only  in  England.^  The  Court  has 
no  jurisdiction  to  entertain  the  petition,  or  to  adjudge  X  a 
bankrupt. 

2.  X,  a  Portuguese  subject  domiciled  in  Portugal,  contracts  a 
debt  to  A  in  England.  A  brings  an  action  against  X  for  the 
debt,  and  serves  X  with  a  writ.  X,  in  consequence,  leaves 
England  for  Portugal.  A  presents  a  bankruptcy  petition  against 
X.  The  alleged  act  of  bankruptcy  is  that  X  has  departed  out  of 
England  with  intent  to  defeat  his  creditors.'  The  mere  return  by 
X  to  his  own  country  is  not  such  an  act  of  bankruptcy.  The 
Court  has  no  jurisdiction.* 

3..  The  case  is  the  same  as  in  Illustration  No.  2,  except  that  the 
alleged  act  of  bankruptcy  is  the  remaining  out  of  England,  namely, 
in  Portugal,  by  X  with  intent  to  defeat  his  creditors.  X  being 
an  alien  domiciled  in  Portugal,  his  being  there  is  not  such  an  act 
of  bankruptcy.     The  Court  has  no  jurisdiction.* 

Rule  54.^ — The  Court  has  no  jurisdiction  to  adjudge 

'  Ex  parte  Crispin  (1873),  L.  R.  8  Oh.  374. 

'  See  Rule  59,  clause  (f),  p.  294,  post. 

'  See  Rule  59,  clause  (d),  p.  294,  post. 

«  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374. 

=  IHd. 

«  Ex  parte  Blain  (1879),  12  Ch.  D.  (C.  A.)  522;  In  re  Pearson,  [1892]  2  Q.  B. 
(C.  A.)  263.     And  see  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374. 

Whether  the  Court  may,  subject  to  the  effect  of  Rule  55,  have  jurisdiction 
to  adjudge  bankrupt,  in  respect  of  an  act  of  bankruptcy  committed  out  of 
England,  an  alien  who  is  not  domiciled  in  England,  but  is  there  at  the  time  of 
the  presentation  of  the  bankruptcy  petition  ?  Contrast  the  language  of  Mellish, 
Xi.  J.,  in  Ex  parte  Crispin,  with  the  language  of  Brett,  L.  J.,  in  Ex  parte  Blain. 
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bankrupt  any  debtor  who  is  not  a  debtor  subject  to  the 
English  bankruptcy  law. 

A  debtor  is  not  "  a  debtor  subject  to  the  English  bank- 
ruptcy law  "  unless  he  either — 

( 1 )  commits  an  act  of  bankruptcy  in  England,  or, 

(2)  being  a  British  subject  [or  (semble)  being  domi- 

ciled in  England],  commits  an  act  of  bank- 
ruptcy out  of  England. 

Comment. 

An  act  of  bankruptcy  can  be  committed  only  by  a  "debtor." 
The  word  "debtor,"  however,  is  a  very  wide  one  and  must 
receive  some  qualification ;  for  since  the  jurisdiction  of  the  Court 
depends  on  the  commission  of  an  act  of  bankruptcy  by  a  debtor, 
"  unless  we  put  some  limit  on  the  word  '  debtor,'  it  will  come  to 
"  this,  that  any  man  who  has  never  been  in  England,  a  subject  of 
"  a  foreign  state,  can  be  made  a  bankrupt  in  England  because  in  a 
"  foreign  state  he  has  done  a  certain  act." ' 

The  true  interpretation  of  the  general  word  "debtor,"  in  the 
Bankruptcy  Act,  is  a  debtor  subject  to  the  English  bankruptcy 
law.  "Sect.  4  of  the  Act  of  1883  [which  Eule  59  in  effect 
"  repeats]  relates  only  to  debtors  who  are  subject,  either  by  birth 
"  and  natural  allegiance  or  by  temporary  residence,  to  the  English 
"  law."  ^  "  The  whole  question  is  governed  by  the  broad,  general, 
"  universal  principle  that  English  legislation,  unless  the  contrary 
"  is  expressly  enacted,  or  so  plainly  implied  as  to  make  it  the  duty 
"  of  an  English  Court  to  give  effect  to  an  English  statute,  is 
"  applicable  only  to  English  subjects,  or  to  foreigners  who  by 
"  coming  into  this  country,  whether  for  a  long  or  a  short  time, 
"  have  made  themselves  during  that  time  subject  to  English  juris- 
"  diction." '     "  The  governing  principle  is,  that  all  legislation  is 

>  &  parte  Blain  (1879),  12  Ch.  D.  (0.  A.)  522,  531,  judgment  of  Cotton,  L.  J. 
Though  Ex  parte  Blain  is  decided  under  the  Bankruptcy  Act,  1869  (32  &  33  Vict. 
c.  71),  the  principle  of  it  applies  to  the  Bankruptcy  Act,  1883.  See  In  re  Pearson, 
[1892]  2  Q.  B.  (C.  A.)  263. 

Note,  however,  that  the  words  of  Cotton,  L.  J.,  refer  to  an  Act  which  did  not 
contain  any  provision  corresponding  to  the  Bankruptcy  Act,.  1883,  o.  6  (d),  which 
is  reproduced  in  Eide  65,  p.  283,  post. 

2  J»  re  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263,  268,  judgment  of  Fry,  L.  J. 

3  Ex  parte  BMn  (1879),  12  Ch.  D.  (C.  A.)  522,  526,  judgment  of  James,  L.  J., 
cited  In  re  Pearson,  p.  268,  in  judgment  of  Fry,  L.  J. 
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"  primA  facie  territorial,  that  is  to  say,  that  the  legislation  of  any 
"  country  binds  its  own  subjects,  and  the  subjects  of  other 
"  countries  who  for  the  time  bring  themselves  within  the  allegi- 
"  anee  of  the  legislating  power."  ^ 

"  It  must  be  borne  in  mind  that  bankruptcy  is  a  very  serious 
"  matter.  It  alters  the  status  of  the  bankrupt.  This  cannot  be 
"  overlooked  or  forgotten  when  we  are  dealing  with  foreigners, 
"  who  are  not  subject  to  our  jurisdiction.  What  authority  or 
"  right  has  the  Court  to  alter  in  this  way  the  status  of  foreigners 
"  who  are  not  subject  to  our  jurisdiction?  If  Parliament  had 
"  conferred  this  power  in  express  words,  then,  of  course,  the  Court 
"  would  be  bound  to  exercise  it.  But  the  decisions  go  to  this 
"  extent,  and  rightly,  I  think,  in  principle,  that,  unless  Parliament 
*'  has  conferred  upon  the  Court  that  power  in  language  which  is 
"  unmistakeable,  the  Court  is  not  to  assume  that  Parliament 
"  intended  to  do  that  which  might  so  seriously  affect  foreigners  ■ 
"  who  are  not  resident  here,  and  might  give  offence  to  foreign 
"  Grovernments.  Unless  Parliament  has  used  such  plain  terms  as 
"  show  that  they  really  intended  us  to  do  that,  we  ought  not  to 
"  do  it.  That  is  the  principle  which  underlies  the  decisions  in 
■"  Ex  parte  Blain  and  In  re  Pearwn."^ 

In  other  words,  the  debtor  to  whom  the  bankruptcy  law  applies 
must  be  a  debtor  subject  to  the  law  of  England.' 

The  term,  however,  "  debtor  subject  to  the  English  bankruptcy 
law,"  or  "  debtor  subject  to  the  law  of  England,"  is  vague,  and 
itself  needs  explanation.  Its  meaning  is  defined,  or  at  any  rate 
limited,  by  clauses  1  and  2  of  our  Rule. 

1.  Any  debtor  who  (whether  a  British  subject  or  an  alien, 
whether  domiciled  in  England  or  elsewhere)  commits  an  act  of 
bankruptcy  in  England  is  a  debtor  subject  to  the  English  bank- 
ruptcy law.* 

'  Ex  parte  Blain,  p.  528,  judgment  of  Brett,  L.  J.,  cited  In  re  Pearson,  p.  268, 
judgment  of  Fry,  L   J. 

2  In  re  A.  £.  ^  Co.,  [1900]  1  Q.  B.  (C.  A.)  541,  544,  545,  per  Lindley,  M.  E. 

3  See  In  re  Fearson,  [1892]  2  Q.  B.  (C.  A.)  263,  268,  judgment  of  Fry,  L.  J. 

*  Ex  poA-te  Crispin  (1873),  L.  E.  8  Ch.  374,  Z1S,  per  curiam  (Compare  Ex  parte 
Blain  (1879),  12  Ch.  D.  (0.  A.)  522,  528,  judgment  of  Brett,  L.  J.)  Note 
particularly  that  in  Ex  parte  Crispin  the  debtor  was  a  Portuguese  subject  domiciled 
in  Portugal,  and  was  in  Lisbon  when  the  bankruptcy  petition  was  presented. 
The  debt  was  incurred  in  Kngland,  but  Ex  parte  Pascal  (1876),  1  Ch.  D.  (C.  A.) 
509,  shows  that  this  was  immaterial.  The  sole  basis  of  jurisdiction  was,  therefore, 
the  commission  of  an  act  of  bankruptcy  in  England.  It  seems,  then,  clear  that 
■though  the  requirements  of  the  Bankruptcy  Act,  1883,  o.  6  (1)  (d),  would  make 
it  impossible  now  to  bring  the  debtor  in  Ex  parte  Crispin  within  the  Bankruptcy 
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"  The  English  Legislature  has  a  right  to  make  a  bankruptcy 
"  statute  which  shall  bind  all  its  own  subjects,  and  any  foreigner 
"  who  for  the  time  is  in  England,  and  does  something  there  which 
"  the  statute  forbids.  As  long  as  he  is  in  England  he  is  under 
"  the  allegiance  of  the  Queen  of  England,  and  in  the  power  of 
"  the  English  Legislature.  Therefore  it  has  been  held^  [under 
"  the  Bankruptcy  Act,  1869],  that  if  a  foreigner,  though  not 
"  domiciled  or  permanently  resident  in  this  country,  comes  into 
"  England,  and  does  or  omits  to  do  some  act  in  England  which  the 
"  English  Legislature  has  declared  to  be  an  act  of  bankruptcy, 
"  then,  by  reason  of  that  act  of  bankruptcy  done  or  suffered  in 
"  England,  he  may  be  made  a  bankrupt  in  England."^ 

"  It  was  argued,"  said  MeUish,  L.  J.,  "  that  the  word  '  debtor  ' 
"  must  be  confined  to  debtors  subject  to  the  laws  of  England,  and 
"  that  as  the  appellant  was  a  foreigner  [viz.,  a  Portuguese  domi- 
^'  ciled  in  Portugal],  and  had  left  England  before  a  petition  was 
"  presented  against  him,  he  had  ceased  to  be  subject  to  the  laws  of 
"  England,  and  no  petition  could  be  presented  against  him.  We 
"  agree  that  the  word  '  debtor  '  must  be  construed  to  mean  '  debtor 
"  properly  subject  to  the  laws  of  England  ; '  but  we  are  of  opinion 
"  that  it  is  the  act  of  bankruptcy,  and  not  the  petition,  which  gives 
"  jurisdiction  to  the  Court  of  Bankruptcy,  and  that  if  a  foreigner 
"  comes  to  England,  and  contracts  debts  in  England,  and  commits 
"  an  act  of  bankruptcy  in  England,  he  thereby  gives  the  Court  of 
■"  bankruptcy  jurisdiction  over  him,"'  i.e.,  becomes  a  debtor  subject 
to  the  English  bankruptcy  law.* 

Act,  yet  that  he  ia  a  debtor  within  sect.  4.  The  principle  of  Ex  parte  Crispin, 
in  short,  still  holds  good,  and  the  words  of  Mellish,  L.  J.,  in  Ex  parte  Pascal 
(1876),  1  Ch.  D.  (C.  A.)  509,  512,  "It  was  decided  in  Ex  parte  Crispin  that 
"  if  a  foreigner  comes  to  England  and  contracts  debts,  and  commits  an  act  of 
"  bankruptcy  in  England,  he  can  be  adjudicated  a  bankrupt,"  are  to  be  taken 
in  their  fuU  width,  and  apply  to  an  alien  who  is  not  in  England  when  the 
petition  is  presented.  But  they  must,  of  course,  be  taken  subject  to  the  effect 
of  the  Bankruptcy  Act,  1883,  o.  6  (d),  i.e.,  of  Rule  55,  post. 

1  See  Ex  parte  Fascal  (1876),  1  Ch.  D.  (C.  A.)  509. 

2  Ex  parte  Blain  (1879),  12  Ch.  D.  (C.  A.)  522,  528,  judgment  of  Brett,  L.  J. 
Such  a  foreigner  could  not  in  general  be  made  a  bankrupt  under  the  Bankruptcy 
Act,  1883,  as  he  would  probably  not  fulfil  the  requirements  of  the  Bankruptcy  Act, 
1883,  s.  6  (d),  embodied  in  Rule  55,  post.  StUl,  he  would  be  a  debtor  subject  to  the 
English  bankruptcy  law,  and  therefore  liable  to  be  made  a  bankrupt  if  he  satisfied  the 
requirements  of  Riile  55,  e.g.,  by  having  ordinarily  resided  in  England  within  a 
year  before  the  presentation  of  the  petition. 

3  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374,  379,  per  curiam.  This  case  was 
■decided  under  the  Bankruptcy  Act,  1869.     See  note  4,  p.  ■.:  80,  amte,  and  Rule  55,  post. 

*  Compare  Rule  57  as  to  jurisdiction  to  make  a  debtor  bankrupt  on  his  own  petition. 
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2.  Any  debtor  who,  being  a  British  subject  [or  (seinble)  who, 
being  domiciled  in  England],  commits  an  act  of  bankruptcy  out 
of  England,  is  a  debtor  subject  to  the  English  bankruptcy  law.  ^ 

It  is  pretty  clear  that  the  word  "  debtor  "  includes  a  British 
subject  who  commits  an  act  of  bankruptcy  out  of  England.  "As 
"  regards  an  Englishman,  a  subject  of  the  British  Crown,  it  is  not 
"  necessary,"  says  Cotton,  L.  J.,  "  that  he  should  be  here,  if  he 
"  has  done  that  which  the  Act  of  Parliament  says  shall  give  juris- 
"  diction,  because  he  is  bound  by  the  Act  by  reason  of  his  being  a 
"  British  subject ;  "^  for  "  the  English  Legislature  has  a  right  to 
"  make  a  bankruptcy  statute  which  shall  bind  all  its  own  subjects,. 
"  and  any  foreigner  who  for  the  time  is  in  England  and  does 
"  something  there  which  the  statute  forbids."  ' 

It  appears  probable  further,  though  not  certain,  that  the  same 
principle  applies  to  an  alien  domiciled  in  England. 

"  All  the  authorities,"  says  Brett,  L.  J.,  "  have  held  that  it  is 
"  necessary  that  the  act  of  bankruptcy  should  have  been  committed 
"  in  England,  if  the  person  against  whom  the  statute  is  invoked  is 
"  a  foi'eigner  who  is  not  domiciled  in  England."*  These  words 
suggest  the  conclusion  that  an  alien  who  is  domiciled  in  England 
is  a  "  debtor  "  under  the  Bankruptcy  Act,  even  though  the  act  of 
bankruptcy  is  committed  in  a  foreign  country. 

The  terms  of  Rule  54  are  simply  negative.  The  Court  has  no 
jurisdiction  to  adjudicate  bankrupt  any  debtor  who  is  not  a  debtor 
subject  to  the  English  bankruptcy  law  within  the  terms  of  that 
Rule.  But  it  is  not  the  case  that  the  Court  has  jm'isdiction  to 
adjudicate  bankrupt  every  debtor  who  is  a  debtor  subject  to  the 
English  bankruptcy  law.^ 

Illustrations. 

1.  X,  a  Portuguese  domiciled  in  Portugal,  contracts  debts  in 
England,  where  he  has  within  a  year  before  the  presentation  of  a 
bankruptcy  petition  had  a  place  of  business.  He  is  not  in  England,. 
and  has  committed  an  act  of  bankruptcy  out  of  England.  The 
Court  has  no  jurisdiction." 

1  Ex  parte  Blain  (1879),  12  Oh.  D.  (C.  A.)  522,  528,  532. 

^  Ibid.,  p.  532,  judgment  of  Cotton,  L.  J. 

^  Ibid.,  p.  528,  judgment  of  Brett,  L.  J. 

4  Ibid. 

*  See,  especially,  Rule  55,  and  compare  In  re  Pearson,  [1892]  2  Q.  B.  (C.  A.} 
263. 

6  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374  ;  Ex  parte  Slain  (1879),  12  Oh.  D. 
(C.  A.)  522  :  In  re  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263. 
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2.  X  and  Y,  American  citizens,  resident  in  America,  have  not 
come  to  England,  but  they  have  in  England  a  place  of  business 
■which  they  carry  on  through  their  agent  N,  and  they  have 
property  in  England.  They,  through  iV,  incur  debts  in  England 
to  A,  a  creditor,  resident  in  England.  They  then  execute  in  the 
United  States  a  deed  of  assignment  of  all  their  property  to  T,  in 
trust,  to  pay  their  debts.  A  presents  a  petition  for  receiving 
order.     The  Court  has  no  jurisdiction. ^ 

3.  X,  an  alien,  incurs  a  debt  in  England.  He  then  goes  to  and 
resides  in  France.  He  returns  for  a  temporary  purpose  to  England. 
He  there  commits  an  act  of  bankruptcy.  The  jurisdiction  of  the 
Court  is  not  excluded  by  Rule  54,^  i.e.,  X  is  a  debtor  subject  to 
the  law  of  England. 

Rule  55.'' — The  Court  has  no  jurisdiction  (at  any  rate 
on  a  bankruptcy  petition  being  presented  by  a  creditor) 
to  adjudge  banki-upt  any  debtor  unless  the  debtor  either — 

(1)  at  the  time  of  the  presentation  of  the  petition 

is  domiciled  in  England,"*  or 

(2)  within  a  year  before  the  date  of  the  presenta- 

tion of  the  petition  has  ordinarily  resided,  or 

had  a  dwelling-house  or  place  of  business,  in 

England.^ 

Provided  that  where  there  is  jurisdiction  to  commit  a 

judgment  debtor  under  the  Debtors  Act,  1869,  s.  5,  the 

Court  has  jurisdiction  even  though  he  is  an  alien,  and — 

'  Cooke  V.  Charles  A.  Vogeler  Co.,  [L901]  A.  C.  102  ;  same  case  as  In  re  A.  B.  ^ 
Co.,  [1900]  1  Q.  B.  (G.  A.)  541.  The  want  of  jurisdiction  rests  ou  two  grounds : — 
(1)  That  the  person  attempted  to  be  made  bankrupt  is  not  a  debtor  subject  to  the 
English  bankruptcy  law  ;  (2)  That  ' '  an  act  of  bankruptcy  must  be  a  personal  act 
or  default,  and  it  cannot  be  committed  through  an  agent,  nor  by  a  firm  as  such." 
Cooke  T.  Charles  Vogeler  Co.,  [1901]  A.  C.  109,  judgment  of  Halsbury,  Ch. 

^  It  may  be  excluded  under  Rule  56. 

'  Bankruptcy  Act,  1883,  s.  6  (d). 

*  Expm-te  Cmningham  (1884),  13  Q.  B.  D.  (C.  A.)  418. 

5  In  re  Becqiiard  (1889),  24  Q.  B.  D.  (C.  A.)  71,  with  which  compare  Ex  parte 
Breull  (1880),  16  Ch.  D.  (C.  A.)  484,  and  In  re  Williams  (1873),  L.  R.  8  Ch.  690, 
■which  are  decided  under  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  s.  59; 
Bankruptcy  Rules,  1870,  rr.  17,  61.  As  to  meaning  of  words  "  carry  on  business," 
under  Mayor's  Court  Extension  Act,  1857  (20  &  21  Vict.  c.  clvii.),  s.  12,  see 
Lewis  y.  Graham  (1888),  20  Q.  B.  D.  780;  Graham  v.  Lewis  (1888),  22  Q.  B.  D. 
(C.  A.)  1. 
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(a)  is  not  domiciled  in  England,  and 

(b)  has  not  ordinarily  resided,  or  had  a  dwelling- 

house  or  place  of  business,  in  England.^ 

Comment. 

A  debtor  may  be  made  a  bankrupt  either  on  the  petition  of  a 
creditor  or  on  the  petition  of  the  debtor  himself.^ 

The  Court  has  (at  any  rate  on  the  petition  of  a  creditor')  no 
bankruptcy  jurisdiction  over  any  debtor  who,  as  to  local  connection 
with  England,  does  not  fulfil  one  or  more  of  the  conditions  laid 
down  in  Eule  55.* 

These  conditions  may,  any  or  all  of  them,  be  fulfilled  at  the 
same  time.  They  are,  however,  entirely  distinct,  and,  as  far  as 
Rule  55  goes,  the  jurisdiction  of  the  Court  is  not  excluded  if  the 
debtor  fulfils  any  one  of  them. 

As  to  domicil  and  ordinary  residence. — The  term  "  domiciled  "  is 
in  this  rule  used  in  its  strict  technical  sense,'  and  the  burden  of 
proving  what  is  a  debtor's  domicil  lies  prima  facie  upon  the 
creditor.^  The  difference  between  "  domicil  "  and  "  ordinary  resi- 
dence," and  therefore  the  meaning  of  the  words  "  ordinarily 
resided,"  has  been  already  treated  of.'  It  is  of  great  importance, 
however,  to  bear  in  mind  that  a  debtor  may  be  domiciled  where  he 
does  not  reside,  and  may  ordinarily  reside  where  he  is  not  domi- 
ciled, and  that  "ordinary  residence"'  means  more  than  mere 
temporary  presence  in  England.^ 

As  to  dwelling-house. — The  word  "  dwelling-house  "  is  not  to  be 
taken  in  a  very  strict  sense.  It  includes,  for  example,  rooms  which 
a  person  has  taken  as  lodgings  in  a  house  of  which  part  is  retained 
by  his  landlord. 

'  See  Bankruptcy  Act,  1883,  s.  103,  eub-a.  5  ;  Inre  Clark,  [1896]  2  Q.  B.  (C.  A.) 
476;  [1898]  1  Q.  B.  (0.  A.)  20. 

2  See  Bankruptcy  Act,  1883,  as.  5 — 8,  and  Rules  56,  57,  post. 
"  Compare  Eule  57,  and  comment  thereon,  p.  291,  post. 

*  Bankruptcy  Act,  1883,  a.  6  (d). 

*  Ex  parte  Cunningham  (1884),  13  Q.  B.  D.  (C.  A.)  418;  Ex  parte  Langworthy 
(1887),  STimeaL.  R.  644. 

6  Ex  parte  Barne  (1886),  16  Q.  B.  D.  (C.  A.)  522. 

'  See  pp.  229,  230,  ante. 

»  Goni.  Bradford  V.  Young  {i8S5),i9Ch.'D.  {C.  A.)  6 i7,a.ni  In  re  Patience  {1S85), 
29  Ch.  D.  976. 

'  Compare  Ex  parte  Gutierrez  (1879),  11  Ch.  D.  (C.  A.)  298,  and  In  re  Hecquard 
(1889),  24  Q.  B.  D.  (C.  A.)  71  ;  and  see  p.  83,  note  1,  and  contrast  Rule  83,  Case  1, 
p.  361,  post. 
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The  debtor  must,  however,  have  exclusive  possession  of  the 
rooms  ;i  and  as  a  person  may  "  ordinarily  reside  "  in  England,  e.g., 
at  different  hotels  for  a  year,  without  having  a  dwelling-house 
there,  so  he  may  (it  is  submitted)  have  a  dwelling-house  in  England 
without  ordinarily  residing  there.  X,  for  example,  is  an  English 
nobleman  domiciled  in  France.  He  has  a  house  of  his  own  in 
London,  and  keeps  servants  in  it,  so  that  he  can  at  any  moment 
inhabit  it.  He  has  lived  there  for  only  three  days,  or  not  at  all, 
during  a  year.  He  has  not  during  that  year  "  ordinarily  resided  " 
in  London,  but  he  has,  it  would  seem,  had  a  dwelling-house 
there.^ 

As  to  place  of  business. — This,  again,  is  a  different  thing  from 
a  dwelling-house.  A  man  may  have  a  place  of  business  at  an  hotel 
if  he  keeps  a  room  and  transacts  business  there,  even  though  he 
never  sleeps  or  resides  at  the  hotel  ;^  and  possibly,  if  X  keeps  a 
place  of  business  in  London  occupied  only  by  an  agent,  this  may 
suffice  to  render  X  in  so  far  liable  to  the  bankruptcy  jurisdiction 
of  the  Court.* 

A  distinction  between  "  domicil "  and  the  other  kinds  of  local 
connection  which  are  conditions  of  jurisdiction  in  bankruptcy 
should  be  noted.  The  debtor  must  possess  an  English  domicil  at 
the  time  when  the  petition  is  presented.  He  must  "  ordinarily 
reside,"  or  have  a  "  dwelling-house,"  &c.,  not  at  the  time  of  the 
presentation  of  the  petition,  but  at  some  period  within  the  year  {not, 
he  it  observed,  for  the  year)  before  the  date  when  the  petition  is  pre- 
sented. This  difference  may  be  thus  exemplified :  A  bankruptcy 
petition  is  presented  against  X  on  the  1st  January,  1896.  He 
was  domiciled  in  England  up  to  the  1st  July,  1895,  but  since  that 
date  has  acquired  a  French  domicil.  The  Coxirt  has  no  jurisdiction. 
A  petition  is  presented  against  Y  on  the  1st  January,  189fi.  At 
that  date  he  is  and  has  been  residing  for  nearly  six  months  in 
France,  but  up  to  and  during  June,  1895,  he  was  ordinarily  residing 
in  England.     In  this  case  the  Court  has  jurisdiction. 

The  terms   of  Rule   55,  as  of   the  enactment  on  which  it  is 


1  In  re  Heequard  (1889),  24  Q.  B.  D.  (0.  A.)  71. 

2  See  J«  re  Nordmfelt,  [1895]  1  Q.  B.  (C.  A.)  151.  Hence  it  -would  seem  that 
a  man  who  has  never  for  years  actually  resided  in  England  may  possibly  be  held  to 
have  a  dwelling-house  there,  as  where  X,  who  had  not  been  in  England  for  five 
years,  keeps  his  house  in  London,  in  which  he  had  once  resided,  in  such  a  condition 
as  to  servants,  furniture,  &c.,  that  he  could  at  any  moment  live  there.    Ibid. 

3  See  In  re  Eecquard  (1889),  24  Q.  B.  D.  (0.  A.)  71. 

*  But  see  Ex  parte  Blain  {1879),  12  Oh.  D.  (C.  A.)  522. 
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grounded,^  are  purely  negative.  They  determine  certain  cases  in 
which  the  Court  has  no  jurisdiction ;  they  do  not  determine  the 
cases  in  which  the  Coui't  has  jurisdiction.^ 

An  to  thu  proviso. — This  proviso  applies  to  cases  in  which  the 
jurisdiction  of  the  Court  would  otherwise  he  excluded  hy  Eule  55. 
In  order  that  the  proviso  may  apply  the  following  conditions  must 
exist :  — 

(1)  The   debtor   must  be   a   debtor   subject  to  the  law  of 

England.^ 

(2)  The  creditor  must  make  application  to  the  Court  for  the 

debtor's  committal  to  prison  under  the  Debtors  Act, 
1869,  s.  5. 

(3)  The  case  must  be  one  in  which  the  Court  has  power  to 

commit. 
In  these  circumstances  the  Court  may,  instead  of  committing 
the  debtor,  decline  to  commit  the  debtor,  and  instead  exercise  its 
bankruptcy  jurisdiction  and  make  a  receiving  order  against  the 
debtor  under  which  the  Court  has  jurisdiction  to  adjudge  him 
bankrupt. 

Illustrations. 

1.  X's  domicil  of  origin  is  Scotch.*  He  has  left  Scotland,  but 
bas  not  acquired  a  domicil  of  choice  elsewhere.  He  owes  debt^  to 
creditors  in  England,  and  is  staying  for  a  few  days  at  an  hotel  in 
London  on  his  way  to  France.  A  presents  a  bankruptcy  petition 
against  X.  The  Court  has  no  jurisdiction  to  adjudge  X  a  bank- 
rupt.^ 

2.  X  is  not  domiciled  in  England,  but  during  the  whole  of  lt<94 
he  resides  in  London.  On  the  1st  January,  1895,  he  ceases  to 
reside  in  England  and  goes  and  resides  in  France,  and  from  that 

'  Bankruptcy  Act,  1883,  o.  6,  sub-8.  .1  (d). 

^  ' '  We  are  asked  to  say  that  in  any  case  to  which  the  negative  words  of  ...  . 
*'  [the  Bankruptcy  Act,  1883,  s.  6,  enb-s.  1  (d)]  do  not  apply  the  Court  has  juris- 
^ '  diction.  I  think  such  a  conclusion  would'  be  monstrous.  The  negative  words  of 
' '  sect.  6  do  not  imply,  that,  in  every  case  to  which  they  do  not  apply,  the  law  of 
"  bankruptcy  applies."  In  re  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263,  2o9,  judgment 
■of  Fry,  L.  J.  This  case  also  shows  that  Ex  parte  Slain  (1879),  12  Ch.  D.  (C.  A.) 
622,  applies  to  the  Act  of  1883. 

s  In  re  Clark,  [1896]  2  Q.  B.  (C.  A.)  476. 

*  See  as  to  doniioil  of  choice  and  domicil  of  origin,  pp.  103 — 119,  ante. 

'  Compare  Ex  parte  Cunningham  (1884),  13  Q.  B.  D.  (C.  A.)  418  ;  In  re  Seoquard 
(1889),  24  Q.  B.  D.  (C.  A.)  71.  It  is  assumed  in  these  illustrations  that  the  debtor 
luas  comnutted  an  act  of  bankruptcy  in  Bngland. 
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■date  has  no  place  of  business  in  England.  On  the  2nd  January, 
1896,  A,  a  creditor,  presents  a  bankruptcy  petition  against  X. 
The  Court  has  no  jurisdiction. ^ 

•1  X  is  not  domiciled  in  England,  and  has  never  had  a  place  of 
business  in  England.  During  the  whole  of  the  year  1894  he 
ordinarily  resides  in  London.  On  the  1st  of  January,  1896,  he 
ceases  to  reside  in  London  and  settles  in  France  where  he  acquires 
a  domicil.  During  the  course  of  1895,  he  occasionally  visits 
London,  staying  at  an  hotel  or  with  friends  for  a  few  days  at  a 
time.  On  the  2nd  January,  1896,  A,  a  creditor,  presents  a  bank- 
ruptcy petition  against  X.     The  Court  has  no  jurisdiction.^ 

4.  X  is  an  Englishman,  but  is  not  domiciled  in  England.  He 
has  never  been  ordinarily  resident  in  England,  or  had  a  dwelling- 
house  or  place  of  business  there.  He  is  in  England  for  a  tempo- 
rary purpose,  and  staying  for  a  short  time  at  an  hotel  in  London. 
He  contracts  in  England  a  debt  to  A  of  1,000/.  He  makes  in 
London  a  conveyance  of  his  property  to  a  trustee  for  the  benefit 
of  his  creditors  generally.  A  presents  a  bankruptcy  petition 
against  X.     The  Court  has  no  jurisdiction.^ 

5.  X  is  an  alien.  He  incurs  a  debt  in  England  to  A,  who 
recovers  judgment  in  England  against  him  for  1,000/.  In  1906 
A  is  residing  in  Erance,  and  has  not  ordinarily  resided  or  had  a 
dwelling-house  or  place  of  business  in  England  within  the  preced- 
ing year.  He  returns  to  England  in  order  to  pay  a  short  visit  to 
a  friend.  The  Court  has,  in  the  circumstances,  jurisdiction  to 
commit  him  to  prison  as  a  judgment  debtor  under  the  Debtors 
Act,  1869  (32  &  33  Yict.  c.  62),  s.  5.  The  Court  has  jurisdiction 
to  adjudge  X  a  bankrupt.* 

>  See  note  5,  p.  286. 
X,  though  he  has  been  in  England  during  the  year,  has  not  ordinarily  resided 
or  had  a  dwelling-house  or  place  of  business  in  England. 

'  This  appears  strictly  to  follow  from  the  Bankruptcy  Act,  1883,  s.  6,  sub-s.  1  (d). 
■Contrast  Ex  parte  Faseal{W6),  1  Ch  D.-(C.  A.)  509,  decided  under  the  Bankruptcy 
Act,  1869. 

'  This  is  an  illustration  of  the  proviso,  and  is  the  result  of  the  combined  effect 
of  the  Debtors  .Act,  1869,  s.  5,  and  the  Bankruptcy  Act,  1883,  s.  103,  sub-s.  5. 
■Compare  In  re  Clark,  [1896]  2  Q.  B.  {C.  A.)  476 ;  [1898]  1  Q.  B.  (C.  A.)  20,  which 
in  effect  decides  two  things  :  (I)  That  an  alien  who  has  incurred  a  debt  in  England 
and  then  goes  abroad,  leaving  the  debt  unpaid,  becomes  on  returning  to  England 
a  debtor  subject  to  the  English  bankruptcy  law.  (2)  That  where  a  Court  has  a 
right  to  commit  a  judgment  debtor  under  the  Debtors  Act,  1869,  s.  5,  it  has  also 
jurisdiction  to  make  him  a  bankrupt  even  though,  under  the  Bankruptcy  Act 
1883,  s.  6,  sub-s.  1  (d),  a  petition  in  bankruptcy  could  not  be  presented  against 
iim.     Compare  Westlake,  p.  158. 
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(B)  Where  Court  has  Jurisdiction. 
(a)    On  Creditor's  Petition. 

Rule  56.^ — Subject  to  the  effect  of  Rules  54  and  55, 
the  Court,  on  a  bankruptcy  petition  being  presented  by 
a  creditor,  has  jurisdiction  to  adjudge  bankrupt  any 
debtor  (being  otherwise  liable  to  be  adjudged  bankrupt)* 
who  has  committed  the  act  of  bankruptcy  on  which  the 
petition  is  grounded  within  three  months  before  the 
presentation  of  the  petition. 

The  jurisdiction  of  the  Court  is  not  affected 

(1)  by  the  fact  that  the  debt  owing  to  the  petition- 

ing creditor  was  not  contracted  in  England,* 
or 

(2)  by  the  absence  of  the  debtor  from  England  at 

the  time  of  the  presentation  of  the  petition,* 
or 

(3)  by  the  fact  that  either  the  creditor  or  the  debtor 

is  an  alien.^ 

Comment. 

The  exercise  of  the  Court's  bankruptcy  jurisdiction  is  to  a  certain 
extent  discretionary.  The  Court  may,  on  the  petition  of  a  creditor 
or  of  a  debtor,  decline  to  exercise  jiirisdiction  which  it  undoubtedly 
possesses.  Such  refusal,  for  example,  may  be  based  on  the  ground 
that  the  debtor  has  been  made  bankrupt  in  another  country,*  or 

'  See  Bankruptcy  Act,  1883,  ss.  4,  6,  and  20. 

^  There  are  other  conditions  as  to  the  jarisdiction  of  the  Court  with  which  these 
Rnles  are  not  concerned,  viz. ,  that  the  debt  owing  to  the  petitioning  creditor  or 
cieditors  must  amount  to  fifty  pounds ;  that  it  must  be  a  liquidated  sum  payable 
immediately  or  at  some  future  time  (see  Bankruptcy  Act,  1883,  b.  6).  Nor  are 
these  Rules  concerned  either  with  the  steps  which  must  be  taken  before  a  debtor 
can  be  adjudged  bankrupt  (see  Bankruptcy  Act,  1883,  s.  20),  or  with  the  question 
whether  proceedings  should  be  taken  in  the  High  Court  or  in  a  County  Court. 
(Bankruptcy  Act,  1883,  ss.  92,  99.) 

3  See  Baldwin,  9th  ed.,  pp.  61,  62 ;  Bx  parte  Pascal  (1876),  1  Ch.  D.  (C.  A.)  S09, 
512,  613,  judgment  of  James,  L.  J. 

*  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374.     See  Bankruptcy  Rules,  18S3,  r.  148. 

5  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374. 

"  Ex  parte  Robinson  (1883),  22  Ch.  D.  (C.  A.)  816.  Compare  Ex  parte  McCulhch 
(1880),  14  Ch.  D.  (C.  A.)  716. 
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generally  on  the  existence  of  "  any  of  those  eqtiitable  considerations 
"  which  have  induced  the  Court  ...  to  say  that,  although  the 
"  legal  requisites  to  an  adjudication  were  in  all  respects  perfect,  it 
"  was  not  equitable  that  the  bankruptcy  should  proceed."^  "  It  is 
"  not  necessary,"  says  Lord  Justice  James,  "  for  us  to  say  that  in 
"  every  ease  the  words  of  [the  Bankruptcy  Act,  1869],  section  8,^ 
"  '  shall  be  adjudged  bankrupt,'^  make  the  adjudication  so  clearly 
"  i;x  dehito  justitm  that  the  Court  has  no  discretion  in  the  matter. 
"  The  Chief  Judge  has  pointed  out  that,  notwithstanding  those 
"  words,  the  Court  retains  its  old  jurisdiction  to  refuse  to  make  a 
"  man  bankrupt  for  an  improper  purpose,  and  to  annul  an 
"  adjudication  when  the  justice  and  the  convenience  of  the  case 
"  require  it."  * 

The  jurisdiction  of  the  Court  is,  as  already  pointed  out,  based, 
not  on  the  petition,  but  on  the  commission  of  an  act  of  bankruptcy 
by  a  debtor  subject  to  the  English  bankruptcy  law.^  Some 
circumstances,  therefore,  such  for  example  as  the  place  where  the 
debt  is  contracted,  which  might  prima  facie  appear  to  affect  the 
jurisdiction  of  the  Court,  are  irrelevant.  These  circumstances  are 
enumerated  in  clauses  1  to  3  of  our  Rule. 

But  though  the  fact  that  the  debtor  or  the  creditor  is  an  alien 
does  not,  if  an  act  of  bankruptcy  has  been  committed,  affect  the 
jurisdiction  of  the  Court,  the  nationality,  or  even  the  residence,  of 
the  debtor  may  affect  the  question  whether  the  debtor  has  committed 
an  act  of  bankruptcy.  Thus  the  departure  from  England  of  an 
Englishman  domiciled  in  England  may  be  an  act  of  bankruptcy 
within  Rule  59,  clause  (d),  where  the  departure  from  England  of 
a  foreigner,  whether  an  alien  or  not,  whose  home  is  in  a  foreign 
country,  would  not  be  an  act  of  bankruptcy.^ 

Illustrations. 

1.  X,  a  Portuguese  domiciled  in  Portugal,  contracts  a  debt'  to 
A  in  England.     He  commits  an  act  of  bankruptcy  in  England, 


1  Ex  parte  McGMoch  (1880),  14  Ch.  D.  (C.  A.)  716,  719,  judgment  of  Bacon,  C.  J. 

*  With  which  compare  Bankruptcy  Act,  1883,  BS.  7,  8,  20. 

''  The  actual  words  are,  "  the  Court  shall  adjudge  the  debtor  to  be  hankrupt." 

*  Ex  parte  McCuUoch  (1880),  14  Ch.  D.  (C.  A.)  716,  723,  judgment  of  James,  L.  J. 
See  Se  Bond  (1888),  21  Q.  B.  D.  17 ;  In  re  Artola  Sermanos  (1890),  24  Q.  B.  D. 
(C.  A.)  640;  Ex  parte  Gibson  (1865),  34  L.  J.  (Bankruptcy)  31,  32. 

^  See  pp.  278—282,  ante. 

^  See  Ex  parte  Crispin  (1873),  L.  E.  8  Ch.  374. 

'  It  is  assumed  in  these  illustrations  that  the  debt  amounts  to  at  least  501. 

D.  U 
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where  he  has  heen  ordinarily  resident  up  to  the  time  of  committing 
the  act  of  bankruptcy.  X  then  leaves  England  for  Portugal.  A, 
within  three  months  after  the  commission  of  the  act  of  bankruptcy 
by  X,  presents  a  bankruptcy  petition  against  X,  grounded  on  the 
act  of  bankruptcy.  X,  at  the  time  when  the  petition  is  presented, 
is  resident  in  Portugal.  The  Court  has  jurisdiction  to  adjudge  X 
bankrupt.! 

2.  X  is  a  Peruvian  citizen  domiciled  in  Peru,  where  he  contracts 
a  debt  to  A,  an  Italian  subject.  X  comes  to  reside  in  England, 
and  resides  there  ordinarily  for  three  months.  X  commits  an  act 
of  bankruptcy  in  England.  A,  within  a  year  from  the  time  when 
X  has  ordinarily  resided  in  England,  and  within  three  months 
from  the  commission  of  the  act  of  bankruptcy,  presents  a  petition 
against  him  grounded  on  such  act.     The  Court  has  jurisdiction.'^ 

3.  X,  an  Irishman  domiciled  in  Ireland,  carries  on  business  at 
Dublin,  and  also  at  Liverpool,  where  he  has  a  house  of  business. 
He  commits  an  act  of  bankruptcy  in  England.  A  bankruptcy 
petition  is  immediately  presented  by  a  creditor  against  X.  The 
Court  has  jurisdiction.^ 

4.  X  is  an  American  citizen  and  carries  on  business  as  a 
financial  agent.  His  wife  and  family  reside  at  Brussels.  In 
November,  1886,  X  takes  a  room  at  the  Hotel  Metropole,  Charing 
Cross.  He  keeps  the  room  until  the  time  when  a  bankruptcy 
petition  against  him  is  presented.  During  the  period  for  which  he 
takes  the  room  he  addresses  his  letters  from  the  hotel,  and  goes 
backwards  and  forwards  from  the  hotel.  Under  these  circumstances 
X  ordinarily  resides  in  England.  X  commits  an  act  of  bank- 
ruptcy in  England.  A,  within  three  months  after  the  commission 
of  the  act  of  bankruptcy,  presents  a  bankruptcy  petition.  The 
Court  has  jurisdiction.* 

•  Compare  Bx  parte  Crispin  (1873),  L.  R.  8  Oh.  374. 

In  Ex  parte  Crispin  the  Court  had  no  jurisdiction,  hecanae  under  the  oircum- 
stanoes  there  was  no  evidence  of  X  having  committed  an  act  of  bankruptcy. 

2  Compare  Ex  parte  Pascal  (1876),  1  Ch.  D.  (C.  A.)  509. 

In  Ex  parte  Pascal  the  debtor  had,  perhaps,  not  been  ordinarily  residing  in 
England.  The  case  was  decided  under  the  Bankruptcy  Act,  1879,  and  (semhk) 
would,  under  the  circumstances,  have  been  otherwise  decided  if  it  had  come  under 
the  Bankruptcy  Act,  1883.  It,  however,  distinctly  decides  that  the  fact  of  the 
parties  being  aliens  does  not  affect  the  jurisdiction  of  the  Court. 

J   ExparU  McCulloch  (1880),  14  Ch.  D.  (C.  A.)  716. 

*  In  re  Norris  (1888J,  4  Times  L.  R.  452.  Whether  X's  room  at  the  hotel  also 
constitutes  a  place  of  business  depends  upon  the  way  in  which  it  is  used. 
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(b)    On  Debtor''s  Petition. 

Rule  57/ — The  Court  has,  on  a  bankruptcy  petition 
being  presented  by  a  debtor,  alleging  that  the  debtor  is 
unable  to  pay  his  debts,  jurisdiction  to  adjudge  the  debtor 
bankrupt. 

Comment. 

It  will  be  observed  tbat  in  this  Rule  no  reference  is  made  to  the 
restrictions  on  the  jurisdiction  of  the  Court  which  are  stated  in 
Biules  53  to  55.^     The  omission  is  intentional. 

A  debtor  who  presents  a  bankruptcy  petition  against  himself 
ipso  facto  commits  an  act  of  bankruptcy,'  and  commits  it  in 
Engla.nd.*  The  requirements,  therefore,  of  Rules  53  and  54  are 
necessarily  satisfied,  or,  in  other  words,  the  restrictions  on  the 
jurisdiction  of  the  Court  contained  in  these  Rules  cannot  apply. 

Rule  55  applies  (it  is  conceived)  only  to  the  ease  where  a  debtor 
is  to  be  made  bankrupt  on  the  petition  of  a  creditor.  The  juris- 
diction, therefore,  of  the  Court  to  adjudge  a  debtor  bankrupt  on  his 
own  petition  is  unaffected  by  the  restrictions  stated  in  that  Rule,  or, 
to  put  the  same  thing  in  other  words,  the  Bankruptcy  Act,  1883, 
s.  6,  sub-s.  1  (d),  on  which  Rule  55  is  grounded,  applies  only 
^here  a  debtor  is  to  be  made  bankrupt  on  a  creditor's  petition. 
If  this  view  of  the  bankruptcy  law  be  correct,  the  Com't  has,  in 
strictness,  jurisdiction  to  make  any  debtor  bankrupt  on  his  own 
petition.  The  Court,  however,  may,  and  no  doubt  would,  deoUne 
to  exercise  this  jurisdiction  whenever  it  would  work  injustice,  and 
the  absence  of  all  local  connection  with  England  on  the  part  of  a 
petitioning  debtor  would  be  a  strong  reason  for  the  Court's 
refusing,  on  grounds  of  equity  and  fairness,  to  make  him  bankrupt.' 


1  Bankruptcy  Act,  1883,  ss.  5,  8,  20. 

2  See  pp.  277—284,  ante. 

'  See  Rule  59,  clause  (f),  p.  294,  post. 

*  See  p.  280,  ante. 

°  It  has  been  suggested,  however,  by  Mr.  Westlake  that  the  jurisdiction  of 
-the  Court  is  subject,  when  a  petition  is  presented  by  a  debtor,  to  the  same  limita- 
tions which  are  imposed  on  the  Court  under  the  Bankruptcy  Act,  1883,  s.  6, 
.sub-s.  1  (d),  when  a  petition  is  preaeuted  by  a  creditor.  "  As  conditions  for  the 
"  commencement  of  proceedings  by  a  creditor's  petition,  they  express  the  legis- 
■"  lator's  view  of  the  debtors  who  ought  to  be  subject  to  bankruptcy  in  England 
'"  in  the  interest  of  creditors  ;  and  it  would  be  difficult  to  show  that  a  debtor  who 
"  is  neither  domiciled  in  this  country,  nor  within  the  past  year  has  ordinarily 
■"  resided  or  had  a  dwelUug-house  or  place  of  business  in  it,  has  any  claim  on  his 

u2 
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Illustrations. 

1.  X,  an  Englishinaii  domiciled  in  England,  incurs  debt  in 
France,  and  presents  a  petition  alleging  that  he  is  unable  to  pay 
his  debts.     The  Court  has  jurisdiction  to  adjudge  X  a  bankrupt.^ 

2.  X  is  a  British  subject  domiciled  at  Melbourne,  Australia. 
He  has  at  no  time  been  ordinarily  resident  or  had  a  dwelling-house 
or  place  of  business  in  England.  He  has  incurred  debts  both  in 
Australia  and  in  England.  X  presents  a  petition  alleging  that 
he  is  unable  to  pay  his  debts.  Whether  the  Court  has  jurisdiction 
to  adjudge  X  a  bankrupt?^  Semhle,  the  Court  has  jurisdiction, 
but  may  refuse  to  exercise  it. 

Rule  oS.'* — The  jurisdiction  of  the  Court  to  adjudge 
bankrupt  a  debtor  on  the  petition  of  a  creditor,  or  on  the 
petition  of  the  debtor,  is  not  taken  away  by  the  fact  of 
the  debtor  being  already  adjudged  bankrupt  by  the 
Court  of  a  foreign  country,  whether  such  country  do  or 
do  not  form  part  of  the  British  dominions. 

Comment. 

A  debtor's  bankruptcy,  under  the  law  of  a  foreign  country,  does 
not  deprive  the  English  Court  of  jurisdiction  to  adjudge  him  a 
bankrupt.  But  the  fact  of  his  having  been  made  bankrupt  in  a 
foreign  country  {e.g.,  Scotland  or  France)  may  be  a  reason 
against  the  Court's  exercising  its  jurisdiction.  Thug,  where  the 
debtor  had  already  been  made  bankrupt  in  Scotland,  the  law  was 
laid  down  as  follows :  "  About  the  jurisdiction  to  make  an  adjudi- 

"  own  account  to  what  may  be  tlie  benefit  of  an  English  bankruptcy.  In  previous 
"  stages  through  -which  the  English  bankrupt  laws  have  passed,  it  has  been 
"  possible  for  debtors  who  have  not  fallen  within  the  above  conditions  to  he 
"  adjudicated  bankrupt ;  but  it  may  fairly  be  presumed  that,  if  in  1883  ParUament 
"  had  intended  the  continuance  of  any  such  possibility,  it  would  have  enabled 
"  a  creditor  to  avail  himself  of  it."     Westlake  (4th  ed.),  pp.  169,  160,  a.  128. 

This  reasoning,  though  forcible,  is  not  conclusive,   and  it  is  safest  to  avoid 
system  of  interpretation  which  on  general  grounds  reads  into  an  Act  of  Parliament 
limitations  not  to  be  found  in  the  words  of  the  statute.     Compare  In  re  Pearson, 
1892]  2  Q.  B.  (C.  A.)  263. 

"   Bankruptcy  Act,  1883,  ss.  6,  8. 

"  But  see  Westlake,  p.  159. 

»  Ex  parte  McCuUoch  (1880),  14  Cb.  D.  (C.  A.)  716;  Ex  parte  Sobinaon  (1883), 
22  Ch.  D.  (C.  A.)  816  ;  In  re  Artola  Eermanos  (1890),  24  Q,  B.  1).  (C.  A .)  640. 
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"  cation  I  have  no  doubt;  Ex  parte  McCuUoch^  settles  that.  Of 
"  course  there  must  be  some  reason  for  exercising  it,  and  the  mere 
"  existence  of  a  bankruptcy  in  Scotland  or  in  Ireland  would,  pritnd 
"facie,  be  a  reason  for  not  exercising  it.  Here  the  Scotch  seques- 
"  tration  is  not  closed ;  it  does  not  appear  that  there  are  any 
"  subsequent  debts,  or  any  assets  in  England,  and  there  is  no 
"  reason  for  exercising  the  jurisdiction.  .  .  .  There  ought  not  to 
"  be  an  adjudication."^ 

Illustrations. 

1.  A  carries  on  business  at  Monaghan  in  Ireland  and  at 
Liverpool  in  England.  On  the  3rd  May  a  bankruptcy  petition 
is  presented  against  him  in  England.  On  the  4th  May  he  is 
adjudicated  bankrupt  on  his  own  petition  in  Ireland.  On  the 
5th  May  the  English  Court  has  jurisdiction  to  adjudicate  him 
bankrupt  in  England  though  the  Irish  bankruptcy  is  known  to 
and  brought  before  the  attention  of  the  Court.' 

2.  July  27,  1881,  there  is  an  unclosed  sequestration  against 
X  in  Scotland.  In  1882  A  in  England  presents  a  bankruptcy 
petition  against  X.  The  Court  has  jurisdiction  to  adjudge  X 
bankrupt,  though  it  is  a  matter  of  discretion  whether  the  Court 
shall  or  shall  not  exercise  its  jurisdiction.^ 


(C)  What  Acts  are  Acts  of  Bankruptcy. 

Rule  59.^ — A  debtor  commits  an  act  of  bankruptcy 
in  each  of  the  following  cases  [and  in  no  other  case] : — 
(a)  If,  in  England,  or  elsewhere,  he  makes  a  convey- 
ance or  assignment  of  [the  whole  of®]  his 
property   to    a   trustee    or   trustees   for   the 
benefit  of  his  creditors  generally. 

1  (18S0),  14  Ch.  D.  (C.  A.)  716. 

2  Ex  parte  Mobinson  (1883),  22  Ch.  D.  (C.  A.)  816,  818,  per  Jessel,  M.  E. 

3  Ex  parte  MoCulheh  (1880),  14  Ch.  D.  (C.  A.)  716.  Though  the  English  Court 
has  jurisdiction,  X's  whole  assets  have  already  vested  in  the  assignee  under  the 
Irish  bankruptcy.     See  Rules  109,  113,  pp.  429,  434,  post. 

*  Ex  parte  Robinson  (1883),  22  Ch.  D.  (C.  A.)  816. 

"  This  Rule  follows  in  substance  the  words  of  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  0.  52),  s.  4,  as  amended  by  the  Bankruptcy  Act,  1890  (53  &  54  Viet, 
u.  71),  s.  1.  The  words  in  brackets  are  added.  The  meaning  of  the  term,  "the 
Court,"  as  interpreted  in  Rule  53,  p.  277,  ante,  should  be  borne  in  mind. 

«  See  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374  ;  and  Baldwin  (9th  ed.),  pp.  93,  94. 
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(b)  If,  in  England,  or  elsewhere,  he  makes  a  fraudu- 

lent conveyance,  gift,  delivery,  or  transfer  of 
his  property,  or  of  any  part  thereof. 

(c)  If,  in  England,  or  elsewhere,  he  makes  any  con- 

veyance or  transfer  of  his  property,  or  any 
part  thereof,  or  creates  any  charge  thereon, 
which  would  [under  any  Act  of  Parliament^] 
be  void  as  a  fraudulent  preference  if  he  were 
adjudged  bankrupt. 

(d)  If,  with  intent  to  defeat  or  delay  his  creditors, 

he  does  any  of  the  following  things,  namely, 
departs  out  of  England,  or,  being  out  of 
England,  remains  out  of  England,  or  departs 
from  his  dwelling-house,  or  otherwise  absents 
himself,  or  begins  to  keep  house. 

(e)  If   execution  against  him  has  been  levied  by 

seizure  of  his  goods  under  process  in  an 
action  in  any  Court,  or  in  any  civil  proceed- 
ing in  the  High  Court,  and  the  goods  have 
been  either  sold  or  held  by  the  sheriff  for 
twenty-one  days. 

(f)  If   he  files  in  the  Court  a    declaration   of  his 

inability  to  pay  his  debts,  or  presents  a 
bankruptcy  petition  against  himself. 

(g)  If   a  creditor   has  obtained    a   final  judgment 

against  him  for  any  amount,  and,  execution 
thereon  not  having  been  stayed,  has  served 
on  him  in  England,  or  by  leave  of  the  Court 
elsewhere,  a  bankruptcy  notice  under  the 
Bankruptcy  Act,  1883,  requiring  him  to  pay 
the  judgment  debt  in  accordance  with  the 
terms  of  the  judgment,  or  to  secure  or  com- 
pound for  it  to  the  satisfaction  of  the  creditor 
or  the  Court,  and  he  does  not  within  seven 


1  The  words  of  Bankruptcy  Act,  1883,  are,  '-this  or  any  other  Act." 
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days  after  service  of  the  notice,  in  case  the 
service  is  effected  in  England,  and  in  case 
the  service  is  effected  elsewhere,  then  within 
the  time  limited  in  that  behalf  by  the  order 
giving  leave  to  effect  the  service,  either 
comply  with  the  requirements  of  the  notice, 
or  satisfy  the  Court  that  he  has  a  counter- 
claim, set-off,  or  cross-demand  which  equals 
or  exceeds  the  amount  of  the  judgment  debt, 
and  which  he  could  not  set  up  in  the  action 
in  which  the  judgment  was  obtained. 

Any  person  who  is  for  the  time  being 
entitled  to  enforce  a  final  judgment  is  to  be 
deemed  a  creditor  who  has  obtained  a  final 
judgment  within  the  meaning  of  this  Rule. 
(h)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to 
suspend,  payment  of  his  debts.'^ 

Comment. 

Every  act  wMcli  can  constitute  an  act  of  bankruptcy  is  enume- 
rated in  this  Rule. 

For  the  determination  whether  a  given  transaction  does  consti- 
tute an  act  of  bankruptcy  within  this  Rule,  the  following  general 
considerations  are  of  importance  :  — 

1.  Any  transaction  which  is  to  constitute  an  act  of  bankruptcy 
must,  unless  the  contrary  is  apparent  from  the  terms  of  this  Rule, 
have  occurred  in  England? 

2.  Of  the  acts  of  bankruptcy  enumerated  in  this  Rule,  some, 
e.g.,  those  included  in  clauses  (a),  (b),  and  (c),  can  be  committed 
either  in  England  or  in  any  other  country ;  others,  e.g.,  those 
included  in  clauses  (e)  and  (f),  must  be  committed  in  England ; 
and  some,  it  would  seem,  must,  as  to  part  of  the  transaction  con- 
stituting the  act  of  bankruptcy,  be  committed  in  England,  but 
may,  as  to  other  portions  of  it,  be  committed  out  of  England. 

1  See  the  Bankruptcy  Act,  1883,  s.  4,  sub-s.  1  (h)  ;  In  re  Crook  (1890),  24  Q.  B. 
D.  (0.  A.)  320  ;   Crook  v.  Morley,  [1891]  A.  C.  316. 

2  Compare  Baldwin  (9th  ed.),  p.  93,  citing  Inglias  v.  Grant  (1794),  fi  T.  R.  530. 
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Such  would  appear  to  be  the  case  as  to  some  at  any  rate  of  the 
acts  included  in  clauses  (d)  and  (g). 

3.  The  dealings  with  a  debtor's  property  which  constitute  an 
act  of  bankruptcy  under  clauses  (a),  (b),  and  (c)  may  take  place 
either  in  England  "or  elsewhere."  But  it  has  been  suggested  or 
laid  down  by  very  high  authority  that  a  conveyance,  or  the  like, 
made  out  of  England  must,  if  it  is  to  he  an  act  of  bankruptcy,  be 
a  conveyance  "which  is  to  operate  according  to  English  law."  ^ 

To  this  suggested  proviso  or  limitation  it  is  hard  to  attach  a 
very  definite  meaning.  The  proviso  is  (it  is  conceived)  intended 
to  exclude  from  the  character  of  acts  of  bankruptcy  acts  done 
abroad  by  a  foreigner  not  domiciled  in  England,  and  not  intended 
to  operate  at  all  according  to  English  law,  i.e.,  not  intended  to 
have  any  effect  on  property  in  England.^ 

4 .  Whether  a  debtor  does  or  does  not  commit  an  act  of  bank- 
ruptcy under  clause  (d),  e.g.,  by  departing  out  of  England  or 
remaining  out  of  England,  may  depend  upon  the  answer  to  the 
question  whether  he  is  or  is  not  an  Englishman  living  in  England ; 
for  the  words  of  the  clause  "  imply  that  the  person  who  remains 
"  out  of  England  has  his  home  or  place  of  business  in  England, 
"  and  cannot  reasonably  be  held  to  apply  to  the  case  of  a  foreigner 
"  remaining  in  his  own  home." ' 

'  See  Sx parte  Crispin  (1873),  L.  R.  8  Ch.  374,  380,  judgment  of  Court  delivered 
by  Mellish,  L.  J. 

■^  "The  words,"  writes  Mr.  Baldwin,  "  'or  elsewhere*  are  intended  to  include 
"  the  case  of  a  conveyance  executed  abroad  by  a  domiciled  Englishman  temporarily 
"  abroad,  which  is  intended  to  operate  according  to  English  law;  they  have  no 
"  application  to  a  conveyance  abroad,  of  all  property  wherever  situate,  executed 
"  by  a  foreigner  domiciled  in  his  own  country."  (Baldwin,  pp.  106,  106, 
citing  Sx  parte  Crispin  (1873),  L.  R.  8  Ch.  374.)  But  this  statement  of  the 
law  may  possibly  be  a  little  too  narrow.  X  is  a  Frenchman  domiciled  in 
Prance,  but  ordinarily  resident  in  England ;  he  possesses  a  large  amount  of  goods 
in  both  countries.  He  executes  at  Paris  a  conveyance  of  all  his  property  to  A  on 
behalf  of  his  creditors.  Has  X  committed  an  act  of  bankruptcy  ?  If  he  has, 
Mr.  Baldwin's  language  is  too  narrow.  Suppose,  again,  that  X,  a  Frenchman 
domiciled  in  France,  but  ordinarily  resident  in  England,  has  real  and  personal  pro- 
perty in  England,  but  none  in  France.  X  at  Paris  executes  a  conveyance  to  .4  of 
all  his  property  for  the  benefit  of  X'b  creditors.  It  would  be  difficult  to  contend 
that  this  is  not  an  act  of  bankruptcy  committed  elsewhere  than  in  England,  yet  it 
is  not  an  act  of  bankruptcy  within  Mr.  Baldwin's  statement  of  the  law.  It  is, 
however,  quite  a  tenable  position  that  a  foreigner  domiciled  abroad  must  be  in 
England  in  order  to  commit  an  act  of  bankruptcy  available  for  adjudication,  and 
that  the  words  "  or  elsewhere,"  whenever  they  occur  in  connection  with  an  act  of 
bankruptcy,  must  be  read  in  this  sense. 

3  Ex  parte  Crispin  (1873),  L.  R.  8  Ch.  374,  380,  judgment  of  Court  delivered  by 
Mellish,  L.  J.  The  word  "foreigner"  covers  both  an  alien  and  a  person  who, 
though  not  an  alien,  belongs  to  any  other  country  than  England,  e.g.,  a  Canadian. 
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5.  An  act  of  bankruptcy  must  be  a  personal  act  or  default,  and 
it  cannot  be  committed  through  an  agent  unless  the  agent  is 
authorised  to  do  the  particular  act,  nor  by  a  firm  as  suoh.^  Thus 
X  is  a  Chilian  subject,  who  has  never  been  in  England,  but  he 
is  a  member  of  an  English  firm  which  trades  and  contracts  debts 
in  England.  An  action  is  brought  against  the  firm,  judgment  is 
obtained,  and  execution  is  issued,  under  which  the  goods  of  the 
firm  are  seized  and  sold.  The  seizure  and  sale  of  the  goods  is  not 
an  act  of  bankruptcy  on  the  part  of  X^ 

II.  WINDING-UP  OF  COMPANIES.'' 
(A)  Where  Couet  has  no  Jurisdiction. 

Rule  60. — The  Court  has  no  jurisdiction  to  wind  up — 

(1)  Any    company"   registered    in    Scotland    or    in 

Ireland ;  * 

(2)  Any  unregistered  company  having  a  principal 

place  of  business  situate  in  Scotland  or  in 
Ireland,  but  not  having  a  principal  place  of 
business  situate  in  England ;  ^ 

(3)  Any     unregistered    foreign     company     which, 

though  carrying  on  business  in  England, 
has  no  office  in  England  ;  ® 

(4)  Any  unregistered  company  which  does  not  fall 

within  the  Companies  Act,  1862.'' 

'  ExparteBlain  (1879),  12  Ch.  D.  (C.  A.)  522. 

2  Bx parte  Blain  (1879),  12  Ch.  D.  (C.  A.)  522. 

3  Lindley,  Company  Law  (6th  ed.),  bk.  iy.  c.  1,  ss.  1  and  2,  pp.  828 — 841  ; 
Westlake  (4th  ed.),  pp.  162,  163  ;  Nelson,  pp.  240,  241  ;  Companies  Act,  1862 
(25  &  2'i  Vict.  0.  89),  ss.  81,  199  ;  and  Companies  (Winding-up)  Act,  1890 
(53  &  54  Vict.  0.  63),  s.  1. 

*  Compare  Companies  Act,  1862,  o.  81,  which  is  repealed  only  as  to  England  and 
Wales;  and  Companies  (Winding-up)  Act,  1890,  s.  1. 

=  Companies  Act,  1862,  ».  199,  sub-s.  1.  Note  sect.  199  for  the  definition  of  an 
"unregistered  company,"  which  means,  speaking  generally,  any  partnership, 
association,  or  company  not  registered  under  the  Companies  Act,  1862,  and 
includes  a  foreign  company  formed  under  a  foreign  law  (see  Eeuss  v.  Bos  (1871), 
L.  R.  5  H.  L.  176  ;  In  re  Lloyd  Generate  Italiano  (1885),  29  Ch.  D.  219),  and 
further  for  the  fact  that  a  company  may  simultaneously  have  principal  places 
of  business  in  more  than  one  part  of  the  United  Kingdom,  e.g.,  both  in  England 
and  in  Scotland. 

«  In  re  Lloyd  Generale  Italiano  (1885),  29  Ch.  D.  219,  220. 

'  See  Lindley,  Company  Law  (6th  ed.),  pp.  837 — 841. 
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The  term  "  the  Court,"  in  this  Rule  and  in  Rule  61, 
means  any  Court  in  England  having  jurisdiction  to  wind 
up  a  company  under  the  Companies  Act,  1862,  and  the 
Acts  amending  the  same,  and  includes  the  High  Court 
and  any  other  Court  in  England  having  such  jurisdic- 
tion/ 

Comment. 

1.  Registered  in  Scotland,  8fc. —  A  company  cannot  be  registered 
in  more  than  one  part  of  the  United  Kingdom,  and  jurisdiction  to 
wind  up  a  company  registered  in  Scotland  or  in  Ireland  is  given 
by  the  Companies  Act  to  the  proper  Irish  and  Scotch  pourt 
exclusively.^ 

2.  Unregistered. — Principal  place  of  business  in  Scotland,  8fc. — 
An  unregistered  company  is  to  be  wound  up  in  that  part  of  the 
United  Kingdom  where  its  principal  place  of  business  is  situate. 
Hence  a  company  which  has  not  its  principal  place  of  business  in 
England,  but  has  its  principal  place  of  business,  e.g.,  in  Scotland, 
must  be  wound  up  by  the  Scotch  Court.  But  a  company  may 
have  a  "  principal  place  of  business  "  at  the  same  time  in  more 
than  one  part  of  the  United  Kingdom,  e.g.,  both  in  England  and 
in  Scotland.  In  this  case  the  proper  English  and  Scotch  Court 
respectively  have  each  jurisdiction  to  wind  up  the  company.' 

■"'.  Unregistered. — Foreign  company  without  office,  Sfc. — A  foreign 
unregistered  company  may  carry  on  business  in  England  through 
agents  without  having  any  Enghsh  office  of  its  own.  In  this  case 
the  Court  has  no  jurisdiction  to  wind  it  up. 

"  The  jurisdiction,"  says  Pearson,  J.,  "  to  wind  up  a  company  is 
'  a  purely  statutory  one  under  the  Companies  Acts.  ...  I  am 
'  decidedly  of  opinion  that  the  Act  is  confined  to  English  com- 
'  panies,  and  foreign  companies  carrying  on  business  in  England 
'  with,  so  to  speak,  a  residence  of  theh  own — a  branch  office — 
'  iu  this  country.  In  the  cases  which  have  been  cited  *  of  orders 
made  to  wind  up  foreign  companies,  the  companies  had  an  office 


'  See  Companies  Act,  1890,  o.  1.  All  the  Engliah  Courts  having  jurisdiction 
to  wind  up  a  company  are,  for  the  purpose  of  these  Rules,  treated  as  if  they  were 
one  Court. 

*  Companies  Act,  1862,  s.  81. 

'  "See  Rule  61,  post ;  and  CortipanieB  Act,  1862,  s.  199,  sub-s,  1. 

*  Viz.,  In  re  Commercial  Bank  of  India  (1868),  L.  R.  6  Eq.  517  ;  In  re  . 
(1884),  27  Ch.  D.  225  ;  Rems  v.  Bos  (1871),  L.  E.  5  H.  L.  176. 
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"  in  England,  but  that  is  not  so  in  the  present  ease.     I  have  no 
"  jurisdiction  at  all.''^ 

4.  Unregistered. — Company  not  u-ithin  Companies  Act,  1862. — 
"  The  199th  section  of  the  Companies  Act,  1862,  is  expressed 
"  in  terms  sufficiently  large  to  include  all  unregistered  societies 
"  and  corporations  of  whatever  kind,  consisting  of  more  than  seven 
"  members  at  the  date  of  the  petition,  with  the  single  exception  of 
"  railway  companies  incorporated  by  Act  of  Parliament.  But  the 
"  general  scope  of  the  Winding-up  Acts,  and  the  mention  of  a 
"  place  of  business  for  the  purpose  of  determining  the  Court  which 
"  has  jurisdiction  to  wind  up  unregistered  companies,  show  that  the 
"  Act  only  applies  to  unregistered  societies  and  corporations  of  the 
"  nature  of  trading  companies.  There  are,  however,  many  cor- 
"  porations  aggregate  to  which  the  winding-up  provisions  of  the 
"  Companies  Act,  1862,  have  no  application ;  e.g.,  municipal 
"  corporations,  ecclesiastical  corporations  aggregate,  and  societies 
"  such  as  the  E.oyal  Society,  incorporated  by  royal  charter  for  the 
"  advancement  of  science."  So,  again,  the  Winding-up  Acts  do 
not  apply  to  ordinary  clubs,'  and  the  Court  has  no  jurisdiction  to 
vnnd  up  corporations  or  societies  which  do  not  come  within  the 
scope  of  the  Winding-up  Acts. 


Illustrations. 

1.  X  is  a  Scotch  banking  company  having  an .  office  and 
registered  in  Scotland,  but  also  having  an  office  in  London  and 
carrying  on  a  large  business  in  England.  The  Court  has  no 
jurisdiction  to  wind  up  the  company. 

2.  X  is  an  unregistered  company  having  a  principal  place  of 
business  in  Edinburgh  and  a  subordinate  place  of  business  in 
London.     The  Court  has  no  jurisdiction  to  wind  up  the  company.^ 

3.  X  is  a  society  anonyme  for  the  carrying  on  of  marine 
insurance.  It  is  established  at  Genoa,  and  is  authorised  by  a 
decree  of  the  King  of  Italy.  It  is  not  registered  under  the  Com- 
panies Act,  1862.  It  carries  on  business  in  Italy  and  also  in 
England.     The  business  in  England  is  carried  on  by  means  of 


^  In    re    Lloyd    Generale  Ilaliano    (188J),    29    Oh.   D.   219 — 221,   judgment  of 
Pearson,  J. 
^  Lindley,  Company  Law  (6th  ed.),  p.  837. 
3  Ibid.  p.  838. 
»  Companies  Act,  1862,  a.  299,  sub-s.  1. 
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agents,  and  X  has  no  branch  ofBoe  of  its  own  in  England.     The 
Court  has  no  jurisdiction  to  wind  up  the  company.^ 

4.  X  is  an  ordinary  club.  The  Court  has  no  jurisdiction  to 
wind  it  up. 

(B)   Where  Court  has  Jurisdiction. 

Rule  61.^— Subject  to  the  effect  of  Rule  60,  the  Court 
has  jurisdiction  to  wind  up^ 

( 1 )  Any  company  registered  in  England ;  ^ 

(2)  Any  unregistered  company  having  a  principal 

place   of   business  *   or   a   branch   office  ^  in 
England. 

Comment. 

There  are  two  classes  of  companies  which,  subject  to  certain 
limited  exceptions,  the  Court  has  jurisdiction  to  wind  up. 

1.  Registered  in  England. — The  Court  has  jurisdiction  to  wind 
up  a  company  registered  in  England,  whether  it  be  an  English  or 
a  foreign  company.  The  jurisdiction  is  not  taken  away  by  the 
fact  that  the  company  is  formed  to  carry  on  business  abroad,  nor 
by  the  fact  of  its  consisting  of  foreigners,  nor  by  the  consideration 
that  the  registrar  might  have  rightly  declined  to  register  the  com- 
pany.^ A  company,  moreover,  which  is  capable  of  being  registered 
at  all,  may  be  registered  for  the  sole  purpose  of  being  wound  up.' 

2.  Unreyidered  and  having  a  principal  place  of  business,  8fc. — An 
unregistered  company  which  has  a  principal  place  of  business  in 
England  is,  though  it  may  also  have  another  principal  place  of 
business  in  Scotland  or  in  Ireland,  precisely  within  the  terms  of  the 
Companies  Act,  1862,  s.  199,  sub-s.  1,  and  the  Court  clearly  has 
jurisdiction  to  wind  it  up. 

Foreign  companies  not  registered  under  the  Act  have  been  held 
to  be  within  the  provisions  of  the  Companies  Act,  1 862,  as  to  the 

1  In  re  Lloyd  Generals  Italiam  (1885),  29  Ch.  D.  219. 

*  Lindley,  Company  Law  (6th  ed.),  p.  834  ;  Companies  Act,  1862,  ss.  79,  180, 
196,  199. 

3  Reuss  V.  Bos  (1871),  L.  E.  5  H.  L.  176. 

*  The  Companies  Act,  1862,  a.  199. 

s  In  re  Comtnercial  Ba/nk  of  India  (1868),  L.  R.  6  Eq.  517 ;  In  re  Matheson  (1884), 
27  Ch.  D.  225. 
6  Reuss  T.  Bos  (1871),  L.  R.  5  H.  L.  176. 
'  Lindley,  Company  Law  (6th  ed.),  pp.  834,  835. 
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■winding-up  of  unregistered  companies/  and  may  be  wound  up  by 
the  Court  if  they  possess  branch  offices  of  their  own  in  England. 

"  A  company  formed  and  registered  abroad,  and  having  a  branch 
"  office  in  this  country,  but  not  registered  here,  may  be  ordered  to 
"  be  wound  up  under  the  Companies  Act,  1862  ;  and  the  fact  that 
*'  steps  are  being  taken  to  wind  up  the  company  in  the  country  in 
"  which  the  company  is  registered  does  not  affect  the  jurisdiction 
"  of  the  English  Court,  though  in  such  cases  it  is  usual  to  make 
"  the  winding-up  ancillary  to  that  in  the  country  of  its  domicil. 
"  But  the  writer  apprehends  that  it  is  not  competent  for  any  Ooui't 
"  in  this  country  to  dissolve  a  corporate  body  created  by  a  competent 
"  foreign  authority ;  and,  therefore,  that  a  foreign  corporation 
"  cannot  be  wholly  wound  up  and  dissolved  in  this  country.  At 
"  the  same  time,  if  a  foreign  incorporated  company  were  registered, 
"  the  corporate  body  created  by  registration  might  be  wound  up 
"  and  dissolved  without  any  undue  exercise  of  jurisdiction."  ^ 

Where  the  jurisdiction  to  wind  up  a  company  exists,  the  exer- 
cise thereof  is  to  a  certain  extent  a  matter  of  discretion,  and  the 
fact  that  an  unregistered  foreign  company  with  a  branch  office 
here  is  being  wound  up  in  the  foreign  country,  under  the  law  of 
which  it  is  constituted,  may  be  a  reason  against  winding  it  up 
here. 

Illustrations. 

1.  X  is  a  company  duly  registered  in  England  under  the  Com- 
panies Act,  1862.  The  subscribers  to  the  articles  of  association 
are  all  foreigners  resident  abroad.  The  objects  of  the  company 
ai-e  mainly  the  transaction  of  business  abroad,  and  the  company 
has  in  fact  carried  on  little  or  no  business  in  England.  The 
Court  has  jurisdiction  to  wind  up  the  company.^ 

2.  X  is  a  company  formed  for  making  a  railway  in  Spain,  and 
has  a  board  of  directors  in  Madrid  and  in  London ;  the  locale  of 
the  company  is  to  be  Spain,  and  its  affairs  are  to  be  regulated  by 
Spanish  law.  It  is  registered  in  England.  The  Court  has  juris- 
diction to  wind  up  the  company.'* 

1  See  In  re  Matheson  (1884),  27  Oh.  D.  225  ;  In  re  Commercial  Bmk  of  South 
Australia  (1886),  33  Ch.  D.  174. 

'  Lindley,  Company  Law  (6th  ed.),  p.  840. 

^  In  re  General  Co.  for  Promotion  of  Land  Credit  (1870),  L.  R.  5  Ch.  363  ■  Eeuss  v. 
Bos  (1871),  L.  R.  5  H.  L.  176. 

*  In  re  Madrid,  ^c.  Co.  (1849),  19  L.  J.  Ch.  260  ;  3  De  G.  &  Sm.  127  ;  Re 
the  Factage  Parisien  (1864),  34  L.  J.  Ch.  140. 
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3.  X  is  an  unregistered  company  having  a  principal  place  of 
business  in  London.  The  Court  has  jurisdiction  to  wind  up  the 
company.^ 

4.  X  is  an  unregistered  company,  having  a  principal  place  of 
business  both  in  Edinburgh  and  in  London.  The  Court  has  juris- 
diction to  wind  up  tbe  company.^ 

5.  An  Anglo-Belgian  company  is  constituted  a  societe  anonyme, 
with  domicil  at  Brussels  and  a  board  of  directors  there  and  in 
London,  where  it  has  a  branch  office.  The  object  of  the  company 
is  to  make  a  railway  in  Belgium.  The  Court  has  jurisdiction  to 
wind  up  the  company.' 

6.  i  is  a  joint-stock  company  formed  in  India  and  incorporated 
by  registration  under  Indian  law.  It  has  a  principal  place  of 
business  in  India,  but  has  a  branch  office  and  agent  in  England. 
The  Court  has  jurisdiction  to  wind  up  the  company.* 

7.  X  is  an  unregistered  joint-stock  company,  formed  and  hav- 
ing its  principal  place  of  business  in  New  Zealand,  but  has  a 
branch  office,  agent,  assets,  and  liabilities  in  England.  The  Court 
has  jurisdiction  to  wind  up  the  company.^ 

8.  X  is  a  banking  company  incorporated  and  carrying  on  busi- 
Dess  in  Australia,  and  is  not  registered  in  England,  but  has  a 
branch  office  in  London.  The  company  has  English  creditors  and 
assets  in  England.  The  Court  has  jurisdiction  to  wind  up  the 
company.* 


^  Companies  Act,  1862  (2.5  &  26  Vict.  u.  89),  s.  199. 

2  Ihid. 

3  Suggested  by  Ee  Dendre  Valley  Co.  (1850),  19  L.  J.  Ch.  474. 

*  In  re  Commercial  Bank  of  India  (1868),  L.  R.  6  Eq.  517. 
5  In  re-Matheson  (1884),  27  Ch.  D.  225. 

*  In  re  Commercial  Bank  of  South  Australia  (1886),  3.3  Ch.  D.  174. 
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CHAPTER  IX. 

JTJEISDICTION  IN  MATTERS  OF  ADMINISTRATION 
AND  SUCCESSION. 

Rule   62. — In    this    Digest,    unless    the    context   or 
subject-matter  otherwise  requires, 

(!)•  "  Property  "  ^  means  and  includes : — 
(i)  any  immovable ; 
(ii)  any  movable. 

(2)  "Administrator"  includes  an  executor. 

(3)  "  Personal  representative"  includes  an  adminis- 

trator, and  also  any  person  who,  however 
designated,  is  under  the  law  of  any  country 
entitled  in  such  country  to  represent  a 
deceased  person,  and,  as  his  representative, 
to  deal  with  the  property  of  the  deceased  by 
way  of  administration. 

(4)  "Foreign  personal  representative"   means  the 

personal  representative  of  the  deceased  under 
the  law  of  a  foreign  country. 

(5)  "  Administration  "  means  the  dealing  according 

to  law  with  the  property  of  a  deceased  person 
by  a  personal  representative. 

(6)  "  Succession"  means  beneficial  succession  to  the 

property  of  a  deceased  person. 

(7)  "  Grant "  means  a  grant  of  letters  of  adminis- 

tration, or  of  probate  of  a  will. 

(8)  "English  grant"  means  a  grant  made  by  the 

Court. 


'  See,  for  the  definition  of  immovable  and  movable,  and  as  to  division  of  pro- 
perty into  immovables  and  movables,  and  as  to  its  relation  to  the  division  into 
realty  and  personalty,  pp.  68,  74 — 77,  ante.  Compare,  also,  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  i;.  65),  Part  I.  ss.  1—5,  25. 
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(9)  "  Assets "  means  such  property  of  a  deceased 
person  as  an  administrator  who  has  obtained 
an  English  grant  is  bound  to  account  for  or 
is  chargeable  with. 

Comment. 

(1)  Property. — The  division  of  property,  or,  in  strictness,  of  the 
subjects  of  property  or  ownership,  which  is  generally  followed  in 
this  Digest,  is  the  division  into  immovables  and  movables.  With 
the  different  division  of  property  followed  by  English  lawyers  into 
realty  (or  real  property),  and  personalty  (or  personal  property),  we 
need  not,  for  the  purpose  of  this  treatise,  in  general,  concern 
ourselves.  In  some,  however,  of  the  Kules  in  this  Digest,  and 
certainly  in  the  Rules  which  concern  the  jurisdiction  of  the  High 
Court  in  matters  of  administration,  it  is  necessary  or  convenient  to 
keep  in  view  the  mode  of  division  adopted  by  English  law,  and  to 
understand  clearly  its  relation  to  the  division  into  immovables  and 
movables ;  it  is  well  also  to  keep  before  one's  mind  the  meaning  of 
certain  terms  of  English  law,  e.g.,  land,^  goods,  and  choses  in  action, 
which  are  closely  connected  with  the  division  of  property  into  real 
property  and  personal  property.^ 

(2)  Administrator. — Under  English  law,  the  representative  of 
a  deceased  person,  in  respect  of  his  property,  is  always  either  an 
"  administrator,"  i.e.,  a  person  entitled  to  represent  an  intestate  (or 
at  any  rate  a  deceased  person  who  is  not  represented  by  an 
executor)  or  an  "  executor,"  i.e.,  a  person  appointed  by  the  will  of 
a  testator  to  represent  him  in  respect  of  his  property,  and  to  deal 
with  such  property  in  accordance  with  the  terms  of  the  will.  Thus, 
according  to  the  usual  terminology  of  English  law,  an  "  adminis- 
trator," in  the  technical  sense  of  the  term,  is  opposed  to  an 
"  executor."  For  the  purposes  of  this  Digest,  however,  it  is  con- 
venient to  make  the  term  "  administrator "  include  an  executor, 

'  Land  "in  the  legal  eignifioation  oomprehendeth  any  ground,  soil,  or  earbh 
"  wiatsoever ;  aa  meadows,  pastures,  woods,  moores,  waters,  marishes,  furses 
"  and  heath.  It  legally  inoludeth.  also  all  castles,  houses  and  other  buildings : 
"  for  castles,  houses,  &o.,  consist  upon  two  things,  viz.  land  or  ground,  as  the 
"  foundation,  and  structure  thereupon  ;  so  as  passing  the  land  or  ground,  the 
"structure  or  building,  thereupon  passeth  therewith."  Co.  Litt.  4a;  cited 
1  Steph.  Comm.  (14th  ed.),  p.  93. 

"  Termed  sometimes  also  "real  estate"  and  "personal  estate."  See,  e.g.. 
Exception  1  to  Rxile  185,  p.  673,  post,  where  the  language  of  the  WiUs  Act,  1861 
(24  &  2-5  Vict.  0.  114),  is  followed. 
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and  thus  to  give  it  a  somewhat  wider  sense  than  it  usually  receives 
in  English  law  books. 

(3)  Persoiial  representatwe. — The  term  "  personal  representative  " 
is  here  used  in  a  very  wide  sense ;  it  includes  a  person  who,  under 
any  legal  system,  represents  an  intestate,  or  a  testator,  in  regard  to 
his  property. 

As  applied,  however,  to  England,  it  is  equivalent  to  an  adminis- 
trator in  the  sense  given  to  that  term  in  this  Digest. 

(5)  Administration,  (6)  Succession} — The  terms  "  administra- 
tion "  and  "  succession "  are  purposely  so  defined  as  to  be 
applicable  to  foreign  countries  {e.g.,  to  France)  no  less  than  to 
England.  The  two  things  are  essentially  different,  for  the  one 
means  the  dealing  with  a  deceased  person's  property  according  to 
law,  the  other  the  succeeding  to  it  beneficially.  And  English  law,  in 
common  with  the  systems  which  follow  the  law  of  England,  empha- 
sises the  distinction  between  administration  and  beneficial  succession. 
"  Administration  "  ^  means  in  England  the  dealing  according  to 
law  with  the  property  of  an  intestate,  or  testator,  by  the  person 
who  has  authority  under  English  law  so  to  deal  with  it. 

No  one  can  fully  represent  the  deceased,  or  has  a  right  in  all 
respects  to  deal  with  his  property,  e.g.,  to  distribute  it,  who  has  not 
obtained  authority  to  do  so  from  the  Court.'  If  the  deceased  dies 
intestate,*  the  necessary  authority  is  acquired  by  the  proper  person 
{e.g.,  the  intestate's  next  of  kin)  obtaining  from  the  Court  a  grant 
of  letters  of  administration.  If  the  deceased  has  made  a  will 
appointing  an  executor  who  consents  to  act,  then  the  necessary 
authority  is  acquired  by  the  executor  obtaining  from  the  Court 
probate  of  the  will.^     The  duty  of  an  administrator,  including  in 

'  Only  those  terms  in  Rule  62  are  commented  upon  which  need  explanation. 

'^  As  to  some  ambiguities  of  the  word  "administration,"  see  language  of 
Lord  Selbome  in  Ewing  v.  Orr- Swing  (1885),  10  App.  Cas.  453,  504. 

^  Immediately  on  the  owner's  death,  if  he  dies  intestate,  the  real  property  of  the 
deceased  vests  in  his  heir  {John  v.  John,  [1898]  2  Ch.  (0.  A.)  573,  576  ;  In  re  Pawley, 
[1900]  1  Ch.  58),  and  his  personal  property  in  "  the  judge  of  the  Court  of  Probate 
"  [now  the  Probate  Division  of  the  High  Court]  for  the  time  being  "  (Court  of 
Probate  Act,  1858  (21  &  22  Vict.  c.  95),  s.  19),  and  if  he  dies  having  made  a  will 
appointing  an  executor,  then  in  the  executor. 

*  Or,  having  made  a  will,  has  either  appointed  no  executor,  or  has  appointed  an 
executor  who  declines  to  act. 

"  See  'William8,'ExeGutors  (10th  ed.),  p.  208.  There  is,  of  course,  the  difference 
that  the  authority  of  an  administrator,  in  the  restricted  sense  of  the  term,  depends 
strictly  on  his_  having  obtained  letters  of  administration,  whilst  the  authority 
of  an  executor  depends  ultimately,  not  upon  his  having  obtained  probate,  but 
upon  his  appointment  under  the  will ;  the  probate  is  rather  the  recognition  of 
an  executor's  authority  than  the  conferring  of  it.     But  this  distinction  is  for  our 

D.  X 
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that  term  an  executor,  is,  it  should  be  here  remarked,  to  pay  the 
duties  and  dehts  due  from  the  property  of  the  deceased  intestate 
or  testator,  and,  having  done  this,  or,  to  use  a  popular  expression, 
having  "  cleared  "  the  estate,  to  hand  over  what  remains  to  the 
person  or  persons  entitled  to  succeed  to  it  according  to  law. 

"  Succession  "  means  the  succeeding  beneficially  to  the  property 
of  a  deceased  person,  or,  rather,  to  the  distributable  residue  thereof, 
■i.e.,  to  the  portion  which  remains  in  the  hands  of  the  administrator 
after  the  estate  has  been  cleared. 

But,  under  English  law,  though  administration  is  kept  absolutely 
•distinct  from  succession,  there  can  be  no  succession  to  property 
without  administration ;  for  the  possibility  of  dealing  fully  and 
legally  with  the  property  of  an  intestate  or  testator  depends,  as 
already  pointed  out,  upon  someone  having  obtained  from  the  Court, 
in  the  form  either  of  letters  of  administration  or  of  probate, 
authority  to  deal  with  the  property  according  to  law,  or,  in  other 
words,  to  administer  it. 

(7)  Grant,  (8)  English  grant. — The  Court,  as  already  pointed  out, 
where  the  deceased  person  dies  intestate,  grants  letters  of  adminis- 
tration, and,  where  he  has  made  a  will  and  appointed  an  executor 
who  acts,  grants  probate.  The  word  "  grant,"  as  used  in  these 
Eules,  includes  a  grant  of  either  kind.  The  expression  "  English 
grant,"  which  is  not  a  technical  one,  is  used  only  for  the  sake  of 
brevity,  and  to  distinguish  a  grant  made  by  the  Court  from  a 
grant  of  administration  or  probate  made  by  some  foreign  Court. 

A  grant  is,  in  the  usual  course  of  things,  made  by  the  Court  as 
the  result  of  proceedings  which  are  non-contentious,  or,  as  they 
are  technically  called,  in  "  common  form." '  But  if  the  right  to 
represent  an  intestate  or  testator  is,  or  may  be,  disputed,  it  becomes 
the  subject  of  an  action,  called  a  "  probate  action,"  and  a  grant  is 
made  by  the  Court  as  a  result  of  such  action.^ 

present  purpose  nnimportant.  No  one,  whether  administrator  or  executor,  can 
fully  represent  the  deceased  until  he  has  obtained  the  authority  or  sanction  of  the 
Court  by  a  grant,  as  the  case  may  be,  either  of  administration  or  of  probate. 
Not",  too,  the  necessity  for  taking  out  probate,  &c.,  under  the  Stamp  Act,  181S 
<b5  Geo.  III.  c.  184),  s.  37. 

'  See  Tristram  &  Coote,  Prob.  Prao.  (11th  ed-),  pp.  1 — 253. 

^  A  "probate  action"  (see  E.  S.  C.  Ord.  LX5I.  i.  1)  is  either  (i)  an  action  for 
determining  which  of  two  claimants  is  entitled  to  a  grant  of  letters  of  adminis- 
tration ;  or  (ii)  for  proving  wills  in  solenm  form  of  law ;  or  (iii)  for  the  revocation 
of  probates  or  letters  of  administration.  Compare  Tristram  &  Coote,  pp.  366 — 368, 
where  the  term  "  probate  action"  is  used  in  rather  a  narrower  sense.  A  probate 
action,  which  was  formerly  brought  in  the  Court  of  Probate,  must  now  be  brought 
in  the  Probate  Division  of  the  High  Court. 
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(A)  Administration. 
Rule  63.^ — The   Court   has   jurisdiction   to   make   a 
grant  ^  in  respect  of  the  property  ^  of  a  deceased  person, 
either 

(1)  where    such    property    is    locally*   situate    in 

England  at  the  time  of  his  death,  or 

(2)  where    such    property    has,    or    the    proceeds 

thereof     have,    become    locally    situate    in 
England  at  any  time  since  his  death, 
and  not  otherwise.^ 

1  Tristram  &  Coote,  Prob.  Prao.  (Uth  ed.),  pp.  355—357;  Preston  v.  Melville 
(1840),  8  CI.  &  F.  1 ;  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1 ;  Attorney-General  t. 
5oMW«iS  (1S38),  4M:.  &W.  171:  In  Goods  o/ Twcfer  (1864),  3  Sw.  &  Tr.  585;  34 
L.  J.  P.  &  M.  29  ;  In  Goods  of  Coode  (1867),  L.  R.  1  P.  &  D.  449 ;  Attorney-General 
v.  Bope  (1834),  1  C.  M.  &  R.  530;  2  01.  &  F.  84.  Compare  In  Goods  of  Fittock 
(1863),  32  L.  J.  P.  &  M.  lor  ;  In  Goods  of  Lord  Sowden  (1874),  43  L.  J.  P.  &  M.  26; 
In  Goods  of  De  la  Saussaije  (1873),  L.  E..  3  P.  &  D.  42;  In  Goods  of  Sarru  (1870), 
1.  R.  2  P.  &  D.  83. 

See  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  o.  65),  s.  1,  and  Walker  & 
Elgood  (4th  ed.),  p.  35.  The  Land  Transfer  Act,  while  not  affecting  the  ultimate 
beneficial  sacceseion  to  real  property,  vests  such  property,  with  certain  exceptions 
mentioned  in  sect.  1,  sab-sect.  (4),  on  the  death  of  the  deceased  owner  in  his  personal 
representative,  as  if  it  were  a  chattel  real  vesting  in  him,  and  gives  to  the  personal 
representative  (executor  or  administrator)  the  administration  of  such  real  estate. 
The  Land  Transfer  Act,  1897,  does  not  apply  to  Ireland  or  Scotland,  nor,  indeed, 
to  any  land  outside  England. 

^  The  grants  made  by  the  Court,  whether  grants  of  letters  of  administration  or 
grants  of  probate,  are  of  different  kinds.  Thus  the  Court  may  make  a  general 
grant  of  administration  where  the  deceased  dies  without  having  made  any  will  at 
all,  or  a  grant  of  administration  cum  testamento  annexo,  as  where  a  person  dies  having 
made  a  will  and  has  not  appointed  an  executor  who  can  and  will  act.  So,  again,  the 
■Court  may  admit  the  whole  of  a  will  to  probate,  or  may  admit  part  only  of  a  testa- 
mentary document  to  probate  and  refuse  it  as  to  the  rest,  or  may  grant  limited  probate 
where  the  testator  has  limited  the  executor.  Walker  &  Elgood,  chaps,  v.  to  xi. 
These  and  other  distinctions  should  be  borne  in  mind.  They  do  not,  however, 
unless  specially  referred  to,  concern  the  Rules  in  this  Digest.  When  a  grant  is 
mentioned  therein,  what  is  mtant  is,  unless  the  contrary  be  stated,  a  general  grant 
applying,  as  far  as  the  English  Courts  can  make  it  apply,  to  all  the  property  of  the 
deceased.  As  to  the  property  which  passes  under  an  English  grant,  see  chap,  xi., 
Rule  75,  p.  346,  post. 

^  As  to  meaning  of  "  property,"  see  Rule  62,  p.  303,  ante. 

*  As  contrasted  with  its  being  "  constructively "  or  "  fictitiously "  situate  in 
the  country  where  the  deceased  dies  domiciled,  in  accordance  with  the  principle, 
mobilia  sequuniiir  personam. 

^  But  where  a  person  who  leaves  no  estate  in  England  dies  intestate  residing 
and  domiciled  in  a  British  colony,  e.g.,  Victoria,  the  Court  may,  for  the  convenience 
of  the  deceased's  personal  representatives  who  have  obtained  a  colonial  grant  of 
-administration,  allow  the  grant  to  be  resealed.     In  Goods  of  Sanders,  [1900]  P.  292, 
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The  locality  of  the  deceased's  property  under  this 
Rule  is  not  affected  by  his  domicil  at  the  time  of  his 
death.^ 

Comment. 

The  Court  has  jurisdiction  to  make  a  grant  whenever  the  de- 
ceased dies  leaving  any  property  whatever  situate  in  England,  even 
if  it  be  no  more  than  his  clothes.  Hence,  whenever  a  person  dies 
in  England,  the  Court  has  almost  of  necessity  jurisdiction;  the 
Court,  again,  has  jurisdiction  when  property  of  the  deceased  comes 
into  England  after  the  date  of  his  death  ;  the  foundation,  in  short, 
of  the  jurisdiction  of  the  Court  is  that  there  is  property  of  any 
kind  of  the  deceased  to  be  distributed  within  its  jurisdiction,''  i.e., 
in  England.  Nor,  as  regards  the  Court's  jurisdiction,  does  it 
appear  to  make  any  difference  that  goods  of  the  deceased  which, 
at  the  time  of  his  death  or  after  his  death,  have  been  in  England, 
have  been  subsec[uently  removed ;  in  such  a  case  there  would  be  a 
right  of  action  against  any  person  who  wrongfully  removed  them. 
The  exercise,  however,  of  the  Court's  jurisdiction,  is  to  a  certain 
extent  a  matter  of  discretion.' 

Where,  on  the  other  hand,  there  is  not  or  has  not  been  in 
England  any  property  (using  that  term  in  its  very  widest  sense) 
of  the  deceased's,  the  Court  has  no  jurisdiction*  to  make  a  grant. 

'  "  The  foundation  of  the  Court's  jurisdiction  being  property  of  a 
"  deceased  to  be  distributed  in  this  country,  administration  wiU 
"  not  be  granted  in  respect  merely  of  property  abroad.  It  is  a 
"  condition  precedent  to  a  grant  that  it  should  appear  that  the 
"  deceased  left  property  in  this  country  either  real  or  personal."* 

"  A  will  disposing  only  of  property  in  a  foreign  country  is  not 
"  entitled  to  probate  ;  unless  it  confirms,  and  so  incorporates,  the 
«  English  will."  6 

1  Attorney- General  V.  Sope  (1834),  1  0.  M.  &  B.  630;  2  CI.  &  F.  84;  Femmdes' 
Executors'  Case  (1870),  L.  R.  5  Ch.  314;  In  Goods  of  Evnng  (1881),  6  P.  D.  19;. 
Laidlay  t.  Lord  Advocate  (1890),  15  App.  Cas.  468,  483. 

2  In  Goods  of  Tueleer  (1864),  3  Sw.  &  Tr.  585,  586. 

3  In  Goods  ofBwing  (1881),  6  P.  D.  19. 

*  See,  for  what  may  possibly  be  considered  an  exception  to  the  rule  that  the 
Court  has  no  jurisdiction  where  there  is  no  property  in  England,  p.  311,  note  2,. 
post ;  and  compare  Tristram  &  Coote,  pp.  37 — 40.  Notice,  generally,  the  state- 
ments as  to  the  local  situation  of  personal  property,  pp.  309 — 314,  post. 

=  "Walker  &  Elgood  (4th  ed.),  p.  35  ;  and  see  Land  Transfer  Act,  1897,  s.  1,. 
sub-s.  3. 

«  Walker  &  Elgood,  p.  25  ;  In  Goods  of  Lord  Sou-den  (1874),  43  L.  J.  P.  &  M. 
26  ;  In  Goods  of  Lockhart  (1893),  69  L.  T.  21. 
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"  It  is  not,"  it  has  been  laid  down  with  reference  to  a  particular 
case,  "  one  of  the  functions  of  this  Court  to  determine,  as  an  ab- 
"  stract  question,  who  is  the  proper  representative  of  a  deceased 
"  person,  and  if  the  Courts  of  France  insist  upon  such  a  declaration 
"  they  ai-e  very  unreasonable.  The  foundation  of  the  jurisdiction 
"  of  this  Court  is,  that  there  is  personal  property  of  the  deceased 
"  to  be  distributed  within  its  jurisdiction.  In  this  case  the  de- 
"  ceased  had  no  property  within  this  country,  and  the  Court  has 
"  therefore  no  jurisdiction."  ^ 

Two  points  deserve  special  attention  : — 

(1)  As  to  property  of  the  deceased. — The  property,  the  situation 
of  which  in  England  gives  the  Court  jurisdiction,  must  be  property 
as  defined  in  Rule  62.'* 

The  property,  further,  must  be  situate  in  England,  in  the 
character  of  property  of  the  deceased,  or  at  any  rate  of  property  to 
which  the  administrator  under  an  English  grant  has  a  claim.  The 
Court  will  not  derive  jurisdiction  from  the  mere  fact  that  property 
in.  a  foreign  country,  which  did  belong  to  the  deceased  at  the  time 
of  his  death,  but  has  there  since  his  death  become  lawfully  the 
property  of  another,  comes  into  England.' 

(2)  ^s  to  the  "situation"  of  property. — In  most  instances  the 
situation  of  property,  i.e.,  whether  it  is  or  is  not  situate  in  England, 
does  not  admit  of  doubt ;  but  it  sometimes  happens  that  there  is  a 
real  difficulty  in  affixing  to  property,  especially  where  it  consists  of 
debts  or  other  ehoses  in  action,'^  its  due  local  position.  In  the 
determination  of  the  locality  properly  assignable  to  the  different 
kinds  of  personalty  which  have  been  owned  by  a  testator  or 
intestate,  the  High  Court  is  in  the  main  guided  by  maxims 
(modified  in  some  instances  by  statute)  derived  from  the  practice 
of  those  ecclesiastical  tribunals  whose  jurisdiction  in  "  matters  and 
causes  testamentary,"  to  use  a  convenient  expression  taken  from 
the  Probate  Act,  1857,  has  ultimately  passed  to  the  High  Court.^ 
These  maxims,  as  modified  by  statutory  enactments,  are  based  on 
two  considerations :  the  first  is,  that  property,  so  far  as  it  consists 
of  tangible  things,  must  in  general  be  held  situate  at  the  place 

-  In  Goods  of  Tucker  (1864),  3  Sw.  &  Tr.  585,  586,  judgment  of  Sir  J.  P.  Wilde. 

^  See  p.  303,  ante. 

2  See  chap,  xi.,  Rule  75,  post ;  chap,  xviii.,  Eule  120,  post ;  and  chap,  zxiv., 
Rule  143,  post. 

*  See  pp.  75,  76,  ante. 

'  Under  the  Probate  Act,  1857  (20  &  21  Vict.  c.  77),  ss.  1,  3,  4,  23,  taken  together 
with  the  Judicature  Act,  1873  (36  &  37  Vict.  o.  66),  s.  16. 
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"where  at  a  given  moment  it  actually  lies  ;  the  second  is,  that  pro- 
perty may  in  some  instances,  and  especially  where  it  consists  of 
debts  or  choses  in  action,  he  held  to  be  situate  at  the  place  where 
it  can  be  effectively  dealt  with.  From  these  two  considerations 
flows  the  following  general  maxim,  viz.,  that  whilst  lands,  and 
generally,  though  not  invariably,  goods,  must  be  held  situate  at  the 
place  where  they  at  a  given  moment  actually  lie,  debts,  choses  in  action, 
and  claims  of  any  kind  m.ust  be  held  situate  where  the  debtor  or  other 
person  against  whom  a  claim  exists  resides ;  or,  in  other  words,  debts 
or  choses  in  action  are  generally  to  be  looked  upon  as  situate  in  the 
country  where  they  are  properly  recoverable  or  can  be  enforced.  Thus 
English  lands,  whether  freehold  or  leasehold,  are  situate  in 
England ;  and  so  goods,  lying  in  a  warehouse  in  England,  are  to 
be  held  situate  in  England,  and  debts  due  from  debtors  resident 
in  England  are  also  to  be  held  there  situate ;  French  lands,  on 
the  other  hand, — goods  in  French  warehouses,  and,  in  general, 
debts  due  from  debtors  resident  in  France, — are  to  be  held  situate 
in  France.^ 

But  the  considerations  on  which  our  general  maxim  is  grounded 
introduce  some  real  or  apparent  exceptions  to  its  operation. 

Any  British  ship,  for  example,  belonging  to  a  deceased  person, 
which  is  registered  at  any  port  of  the  United  Kingdom,  is  to  be 
held,  for  some  purposes  at  any  rate,  to  be  situate  at  that  port :  ^ 
so  goods  on  the  high  seas  which  are  capable  of  being  dealt  with 
in  England  by   means   of  bills  of   lading   in   this   country   are. 


^  As  to  the  locality  of  a  simple  contract  debt,  see  AUorney-Gmei-al  v.  Higgins 
(1857),  2  H.  &  N.  339,  348  ;  and  Attorney -General  t.  Bouwens  (1838),  i  M.  &  W. 
171,  192,  judgment  of  Abinger,  0.  B. ;  In  re  Maudslay,  Sons  ^  Field,  [19O0]  1  Ch. 
602.  "The  locality  of  a  mortgage  debt  is  regulated  by  the  same  rales  that  apply 
"  to  other  debts,  and  in  no  way  depends  on  the  situation  of  the  property  com- 
"  prised  therein."  Hanson  (5th  ed.),  p.  271.  This  statement  is  quite  consistent 
with  Sudeley  v.  Attorney-General,  [1897]  A.  C.  11,  and  In  re  Smyth,  [1898]  1  Ch. 
89,  but  must  be  taken  subject  to  two  reservations  : — (1)  A  mortgage  debt  must  be 
generally  a  specialty  debt,  and  in  cases  not  coming  within  the  Revenue  Act,  1862 
(2.5  &  26  Vict.  li.  22),  s.  39,  i.e.,  where  the  debt  is  due  from  a  debtor  in  the  United 
Kingdom,  a  specialty  debt  is  situate  vrhere  the  mortgage  deed  happens  to  be  at  the 
date  of  the  death  of  the  creditor.  Conf.  p.  316,  post ;  and  see,  especially,  Hanson 
(5th  ed.),  p.  270.  (2)  Where  an  English  creditor  dies  possessed  of  debts  secured 
by  foreign  mortgages,  e.g.,  of  land  in  France,  then  if  under  French  law  the  debt 
so  secured  is  treated  as  an  immovable,  it  would  (semble)  be  held  by  an  English 
Court  to  be  immovable  property  situate  out  of  England.  See  Zawson  v.  Commrs. 
of  Inland  Revenue,  [1896]  2  I.  R.  418,  435,  judgment  of  Palles,  C.  B. ;  and  compare 
In  re  Fitigerald,  [1904]  I  Ch.  (C.  A.)  573,  683,  584,  588. 

=  See  27  &  28  Vict.  o.  66,  ss.  4,  5. 
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wherever  actually  situate,  to  be  held  situate  in  England;^  and 
goods  which  at  the  death  of  the  deceased  owner  are  in  transitu  to 
this  country,  and  arrive  here  after  his  death,  are  apparently  to 
be  held  situate  in  England  at  his  death.^ 

When  bonds,  again,  or  other  securities,  e.g.,  bills  of  exchange, 
forming  part  of  the  property  of  a  deceased  person,  are  in  fact  in 
England  and  are  marketable  securities  in  England,  saleable  and 
transferable  there  by  delivery  only,  without  its  being  necessary  to 
do  any  act  out  of  England  in  order  to  render  the  transfer  valid, 
not  only  the  bonds  or  bills  themselves,  but  also,  what  is  a  different 
matter,  the  debts  or  money  due  upon  such  bonds  or  bills,  are  to  be 
held  situate  in  England,  and  this  though  the  debts  or  money  are 
owing  from  foreigners  out  of  England.'  The  reason  manifestly 
is  that  the  bonds  or  bills,  though  they  may  from  one  point  of  view 
be  looked  upon  as  mere  evidence  of  debts  which,  being  due  from 
persons  resident  abroad,  should  be  considered  situate  in  a  foreign 
country,  are  in  reality  chattels  of  which  the  representative  of  the 
deceased  owner  can  obtain  the  full  value  in  England,  and  this 
without  doing  any  act  in  a  foreign  country.  Such  bonds  differ 
essentially  from  any  foreign  stock  which  cannot  be  fully  trans- 
ferred by  the  representative  of  the  deceased  without  doing  some 
act  in  a  foreign  country.  The  certificates  or  other  documents,  if 
any,  held  by  the  owner  of  such  stock,  may  be  in  England,  but  they 
are  mere  evidence  of  a  debt  due  from  a  foreign  government,  or,  in 
other  words,  from  a  debtor  not  resident  in  England,  and  this  debt, 
i.e.,  the  stock,  must  apparently  be  held  situate  out  of  England.* 

Owing  to  the  view  held  by  the  ecclesiastical  tribunals  that  a 

1  Attomet/ -  General  V.  Sope  (1834),  1  0.  M.  &  R.  530. 

2  Attorney -General  v.  Pratt  (1874),  L.  R.  9  Ex.  140  ;  Wyckoff's  Case  (1862),  3  Sw. 
&  Tr.  20  ;  32  L.  J.  P.  &  M.  214. 

Under  this  head  may  be  brought  tha  exceptional  cases  in  which  the  Court, 
though  there  is  no  property  of  the  deceased  strictly  situate  in  England,  will  make 
a  grant  on  the  ground  that  he  has  left  property  in  a  foreign  country,  e.g.,  money 
at  a  bank  in  Canada,  which  would  be  remitted  to  England  by  the  banker,  on  a, 
personal  representative  being  constituted  in  England.  The  money  is  in  this  case 
virtually  in  transitu. 

See  Story,  as.  .519,  520,  for  a  suggestion  that  ships  aod  cargoes  which,  though  in 
fact  in  England,  are  on  the  point  of  returning  to  the  country,  e.g.,  New  York, 
where  their  owner  dies  domiciled,  should  be  treated  as  situate  in  New  York  at  the 
time  of  the  owner's  death. 

'  Attorney -General  v.   Bouwens  (1838),   4  M.   &  W.   171  ;    Winans  v.   The  King, 
[1908]  1  K.  B.  (C.  A.)  1022. 
.     *  Com-g&-ce  Attorney -Gemral  v.  Souwem  (1838),  4  M.  &  "W.  171,   192,  193,  with 
Attorney  -  General  V.  Dinwnd  {18SI),  1  C.  &  J.  356;  Attorney-General  v.  Sope  (1834), 
1  C.  M.  &  R.  530.     But  see  Stern  v.  Eeg.  (1896),  12  Times  L.  R.  134. 
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debt  due  on  a  deed  or  other  specialty  was  to  be  considered  as  situate, 
not  where  the  debtor  resided,  but  at  the  place  where  the  deed 
itself  was  situate,^  and  the  modification  of  this  doctrine  by  a 
statutory  enactnient,^  the  rules  as  to  the  situation  of  such  a  debt 
are  anomalous.  A  debt  due  on  a  deed  situate  in  England  from  a 
debtor  resident  abroad,^  and  also  a  debt  due  on  a  deed  situate 
abroad  from  a  debtor  resident  in  England,*  must  each  be  held 
situate  in  England.  A  debt  due  on  a  deed  situate  abroad  from  a 
debtor  resident  abroad  is,  like  any  other  debt  due  from  such 
debtor,  to  be  held  situate  out  of  England.^ 

It  was,  further,  long  ago  "  established  by  law  that  judgment 
"  debts  were  assets,  for  the  purposes  of  jurisdiction,  where  the  judg- 
"  ment  is  recorded ;  "  ®  and  this  rule,  though  it  sounds  technical,  is 
in  substantial  confonnity  with  the  principle  regulating  the 
locality  of  debts,  for  a  judgment  debt  is  enforceable  by  execution, 
or  some  similar  process,  in  the  country  where  the  judgment  is 
recorded.' 

A  share,  lastly,  in  a  partnership  business  is  to  be  held  situate, 
not  where  the  surviving  partners  reside,  but  where  the  business  is 
carried  on.  "  The  share  of  a  deceased  partner  in  a  partnership 
"  asset,"  it  has  been  laid  down  by  Sir  James  Hannen,  "  is  situate 
"  where  the  business  is  carried  on,"  *  and  this  view  has  been 
followed  by  the  House  of  Lords. ^ 

Most  of  the  reported  decisions  and  of  the  enactments  with 
regard  to  the  local  situation  of  a  deceased  person's  personalty 
have  immediate  reference,  not  to  jurisdiction,  but  to  the  liability 


'  See  Commissioner  of  Stamps  v.  Sope,  [1891]  A.  0.  476  ;  Gnrney  v.  iJawfi«s  (1836), 
2  M.  &  W.  87. 

2  See  Revenue  Act,  1862  (25  &  26  Vict.  o.  22),  8.  39. 

^  Commissioner  of  Stamps  v.  Sope,  [1891]  A.  C.  476. 

'  Revenue  Act,  1862  (25  &  26  Vict.  c.  22),  e.  39. 

5  See  pp.  309,  310,  ante. 

"=  Attorney -General  v.  Bouwens  (1838),  4  M.  &  W.  171,  191,  judgment  of 
Abinger,  C.  B. 

■'  A  debt  due  on  a  foreign,  e.g.,  a'Frenoh,  judgment,  is  not  indeed  in  strictness 
a,  judgment  debt  {Duplein  v.  Be  Soven  (1705),  2  Vem.  640),  but  it  is  nevertheless 
recoverable  in  the  country  where  the  judgment  is  obtained. 

'  In  Goods  of  Swing  (1881),  6  P.  D.  19,  23.  Compare,  however,  Attorney-General 
V.  Sudeley,  [1895]  2  Q.  B.  626,  630,  judgment  of  Russell,  L.  C.  J. 

'  Laidlay  v.  Lord  Advocate  (1890),  15  App.  Gas.  468  ;  see  Beaver  v.  Master  in 
Mquity  of  Victoria,  [1895]  A.  C.  251 ;  Commissiorier  of  Stam,p  Duties  v.  Salting,  [1907] 
A.  C.  449.  A  share  in  an  English  company  is  (semile)  locally  situate  in  England, 
and  liable  to  estate  duty.  Attorney-General  v.  New  York  Breweries  Co.,  [1899] 
A.  C.  62. 
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of  the  deceased's  property  to  the  payment  of  probate  duty.^  The 
two  matters,  however,  are  closely  connected.  The  jurisdiction  of 
the  High  Court  in  matters  testamentary  depends  on  there  being 
property  of  the  deceased  situate  within  the  limits  of  a  district  in 
England  over  which  an  ecclesiastical  Court  used  to  exercise  juris- 
diction, and  probate  duty,  whilst  it  existed,^  was  imposed  only  on 
such  personal  property  of  the  deceased  as  at  the  time  of  his  death 
was  situate  within  such  limits.^  Hence  where,  under  any  decision 
■or  statute,  it  can  be  shown  that  any  property  of  a  deceased  person 
would,  if  probate  duty  now  existed,  be  liable  to  such  duty,  it 
follows  that  such  property  is  so  situate  in  England  as  to  give  the 
Court  jurisdiction  to  make  a  grant.  The  inference,  however,  must 
not  be  drawn  that,  because  no  personal  property  of  the  deceased 
would  be  liable  to  the  payment  of  probate  duty  if  such  duty  still 
existed,  therefore  there  is  nothing  belonging  to  the  deceased  so 
situate  in  England  as  to  give  the  Court  jurisdiction  to  make  a 
grant ;  and  this  for  two  reasons.  The  first  is,  that  probate  duty 
was  chargeable  only  on  property  situate  in  England  at  the  time 
of  the  deceased's  death.  The  second  is,  that  the  character  of  the 
thing  or  the  property,  on  the  situation  whereof  liability  to  probate 
duty  depended,  is  not  always  exactly  the  same  as  the  character  of 
the  thing  or  property  on  the  situation  whereof  the  jurisdiction  of 


'  See  Attorney-General y.  Bouuens  (1838),  4  M.  &  W.  171,  191,  192,  judgment 
of  Abinger,  0.  B. ;  Attorney-General  y.  Sope  (1834),  1  C.  M.  &  R.  530,  especially 
pp.  560,  561,  language  of  Lord  Brougham,  and  compare  22  &  23  Vict.  c.  36  ;  25  & 
26  Vict.  c.  22  ;  27  &  28  Vict.  c.  56.  See,  as  to  relation  between  liability  to  probate 
duty  and  liability  to  estate  duty,  App.,  Note  8,  "Limits  of  Taxation."  The 
-technical  and  somewhat  artificial  distinctions  as  to  the  situation  of  personal  pro- 
perty in  reference  to  the  incidence  of  probate  duty  may  still  occasionally  be  of 
importance  in  reference  to  the  incidence  of  estate  duty.  See  Finance  Act,  1894 
•(57  &  58  Vict.  c.  30),  s.  2,  sub-s.  2,  and  s.  8,  sub-a.  1. 

^  It  is  for  all  practical  purposes  abolished  as  regards  property  passing  on  the 
death  of  a  person  dying  after  1st  August,  1894.  See  the  Finance  Act,  1894,  s.  1, 
and  First  Schedule. 

^  I.e.,  in  so  far  as  the  duty  fell  on  English  property.  Probate  duty  fell  on  pro- 
perty situate  in  other  parts  of  the  United  Elingdom  (see  Hanson  (3rd  ed.),  pp.  1 — 3), 
but  all  reference  to  it  as  a  tax  on  movable  or  personal  property  in  Scotland  or  Ireland 
is  here  purposely  omitted.  The  English  cases  refer  to  duty  payable  in  respect  of 
property  alleged  to  be  situate  in  England,  and  therefore  in  these  cases  the  decision 
that  property  is  or  is  not  liable  to  probate  duty  is  a  decision  that  it  ip  or  is  not  situate 
in  England,  The  principles,  however,  for  determining  its  locality  were  the  same 
■whatever  was  the  part  of  the  United  Kingdom  in  which  it  was  alleged  to  be  situate. 
Hence  a  Scotch  decision,  such  as  Laidlay  v.  Lord  Advocate  (1890),  15  App  Cas. 
468,  gives  us  guidance  in  deciding  whether  given  property  is  or  is  not  situate  in 
England. 
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the  ecclesiastical  Courts  depended,  and  the  jurisdiction  of  the 
High  Court  still  depends.  The  liability  to  duty  used  to  depend 
on  the  situation  in  England  of  a  thing  of  some  pecuniary  value  on 
which  the  tax  could  operate,  e.g.,  a  debt  owing  to  the  deceased. 
The  jurisdiction  of  the  Com-t  depends  on  there  being  in  England 
some  thing— if  the  word  "  thing  "  be  used  in  a  very  wide  sense— 
for  the  dealing  with  which  the  representative  of  the  deceased 
requires  a  grant.  These  two  things  may,  but  they  may  not, 
coincide.  Thus  the  deceased  dies  in  France  and  leaves  debts  due 
to  him  from  Frenchmen  living  in  France.  The  only  things  he 
has  left  in  England  are  letters,  of  a  merely  nominal  value  in 
themselves,  but  needed  by  his  representatives  as  evidence  of 
the  French  debts ;  the  holder  of  the  letters  will  not  give  them 
up  to  any' one  who  has  not  constituted  himself  in  England  the 
representative  of  the  deceased.  Under  these  circumstances  there 
is  no  property  of  the  deceased  in  England  which  would  have 
been  liable  to  probate  duty,  but  there  is  property'  of  the  deceased, 
viz.,  the  letters,  to  which  the  representative  of  the  deceased  has  a 
right,  and  the  presence  of  which  in  England  gives  the  Court 
jurisdiction  to  make  a  grant. 

Domicil. — The  fiction  embodied  in  the  often  misleading  maxim, 
mohilia  aequuntur  personam,  under  which  the  movables  of  a  deceased 
person  are  for  some  purposes  ^  regarded  as  situate  in  the  country 
where  he  has  his  domicil  at  the  time  of  his  death,  has  no  application 
to  the  local  situation  of  personal  property  as  regards  the  jurisdiction 
of  the  Court  to  make  a  grant.' 


.  2 


'  E.g.,  the  distribution  of,  and  the  beneficial  succession  to,  an  intestate's  movables 
(see  chap,  xxxi.,  post),  or  the  determination  of  the  liability  of  a  deceased  persou's 
movables  to  legacy  duty.     (See  App.,  Note  8,  "  Limits  of  Taxation.") 

^  See  p.  307,  ante.  For  a  contrary  view,  see  Browne,  Prob.  Prac.  (ind  ed.), 
p.  143,  where  it  appears  to  be  stated  that  the  Court  has  jurisdiction  to  grant 
probate  whenever  a  person  dies  domiciled  in  England.  This  opinion  derives  some 
apparent  countenance  from  Spratt  v.  Harris  (1833),  4  Hagg.  Eco.  405;  In  re 
Winter  (1861),  30  L.  J.  P.  &  M.  56,  but  is  inconsistent  with  Attorney -General  v. 
Bope  (1834),  1  0.  M.  &  E.  530 ;  2  CI.  &  F.  84  ;  In  Goods  of  Fittoch  (1863),  32  L.  J. 
P.  &  M.  157 ;  In  Goods  of  Ooode  (1867),  L.  R.  1  P.  &  D.  449,  and  generally  with 
the  well-established  principle  that  "  probate  duty  attaches  to  bona  notabilia  in  the 
"  place  where  the  goods  are  situate,  wholly  irrespective  of  the  question  of  the 
"  domicil  of  the  testator."  Laidlay  v.  Lord  Advocate  (1890),  15  App.  Gas.  468,  483, 
language  of  HerscheU,  L.  C.  See  In  Goods  of  Ewimg  (1881),  6  P.  D.  19,  23,  judgment 
of  Sir  J.  Hannen;  Fernandes'  Executors'  Case  (1870),  L.  R.  6  Ch.  314,  317,  judgment 
of  GiflEard,  L.  J. 
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Illustrations. 

1.  T,^  a,  Frenchman,  dies  domiciled  in  France.  He  is  owner  of 
freeholds  in  England.     The  Court  has  jurisdiction.^ 

2.  T,  a  Frenchman  domiciled  in  France,  dies  in  France  leaving 
goods  in  England  and  book  debts  due  to  him  from  X,  a  French- 
man residing  in  England.^     The  Court  has  jurisdiction. 

3.  T  dies  in  Australia  leaving  money  due  to  him  from  an 
incorporated  banking  company  having  its  head  office  in  London.* 
The  Court  has  jurisdiction. 

4.  Tdies  in  France.  X,  who  resides  in  England,  owes  T  100/. 
on  a  bond  which  is  in  France.     The  Court  has  jurisdiction.^ 

5.  T  dies  in  France.  X,  who  resides  in  France,  owes  T  a  debt 
under  a  deed  which  is  situate  in  England.  The  Court  {senible)  has 
jurisdiction.^ 

6.  T  dies  in  Paris.  Before  his  death  he  has  purchased  at  New 
Orleans  a  cargo  of  cotton.  At  the  time  of  his  death  it  is  on  the 
high  seas  on  board  an  American  ship,  and  bills  of  lading  under 
which  the  cotton  can  be  disposed  of  are  in  London  in  the  hands  of 
T's  broker.     The  Court  has  jurisdiction.' 

1  11  y>)  jj^  ^jjg  iUustrations  to  this  Rule  stands  for  testator,  but  for  .the  purpose 
of  the  Rule  it  makes  no  difference  whether  the  deceased  died  testate  or  intestate. 
In  each  of  these  illiistrations  it  is  to  he  assumed  that  there  was  no  other  property  of 
the  deceased  in  England  than  that  mentioned  in  the  illustration. 

2  See  the  Land  Transfer  Act,  1897,  s.  1. 

3  Freston  v.  Lord  Melville  (1840),  8  CI.  &  F.  1 ;  Enohin  v.  Wylie  (1862),  10  H.  L. 
C.  1 ;  i:winff  V.  Orr-Ewing  (1883),  9  App.  Cas.  34. 

*  The  companyresides  legally  where  it  has  its  head  office.  (See  Rule  19,  pp.  160, 161, 
ante.)  Hence  there  is  a  debt  due  to  the  deceased  from  a  debtor  resident  in  England. 
"  Property  which  consists  of  shares  in  or  claims  upon  any  company  or  society,  is 
"  locally  situate  where  the  company  has  its  head  office.''  Hanson  (5th  ed.),  p.  272. 
GoTafa,Te  Attorney-General-v.  Higgins  (1857),  2  H.  &N.  339  ;  ai^i Fernundes^  Executors' 
Case  (1870),  L.  R.  5  Oh.  314. 

5  This  is  the  apparent  result  of  the  Revenue  Act,  1862  (25  &  26  Vict.  ^.  22),  b.  39. 
This   enactment    [semble)   takes   specialty  debts   due  from  persons   in  the  United. 

Kingdom  out  of  the  operation  of  the  exceptional  rule  that  a  specialty  debt  is  situate 

where  the  deed  is  situate. 

^  Commissioner  of  Stamps  v.  Hope,   [1891]   A.  0.   476,   481,   judgment  of  P.  C. , 

delivered  by  Lord  Field,  where  the  rule  as  to  the  situation  of  specialty  debts  is 

explained. 
'  And  this  for  two  reasons.     The  cotton  itself  is  to  be  considered  as  situate  in 

England  because  it  can  be  dealt  with  there.     (See  Hanson  (5th  ed.),  p.  272,  and. 

compare  Attorney-General  m.  Hope  (1834),    1   C.  M.  &  R.   530;  Attorney  -  General  \. 

Fratt  (1874),  L.  R.  9  Ex.  140;   Wyclcoff's  Case  (1862),  3  Sw.  &  Tr.  20.)     The  bUls 

of  lading  are  actually  in  England,  and  this  would  give  the  Court  jurisdiction. 

Compare  as  to  bills  of  exchange,  &c..  Attorney- General -v.  Bouwem  (1838),  4  M.  & 

W.  171. 
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7.  T,  a  British  subject,  dies  in  France.  He  is  owner  of  a  British 
ship  registered  at  the  port  of  Liverpool.  She  is,  at  the  time  of  T's 
death,  at  New  York.     The  Court  {semble)  has  jurisdiction.^ 

8.  T  dies  domiciled  in  France.  Two  months  after  his  death, 
goods  purchased  by  him  in  the  United  States,  and  ordered  by  him 
to  be  sent  to  London,  arrive  at  the  house  in  London  where  he  had 
ordered  them  to  be  sent.  His  personal  representative,  under  French 
law,  applies  for  a  grant.     The  Court  has  jurisdiction.^ 

9.  T  is  a  member  of  a  partnership  carrying  on  business  in 
England,  and  is  entitled  to  a  share  in  the  partnership  assets ;  he 
dies  abroad  domiciled  in  France.     The  Court  has  jurisdiction.' 

10.  T,  an  Englishman  resident  in  France,  dies  there,  having  by 
his  will  appointed  A  his  executor.  T  leaves  at  the  moment  of  his 
death  jewels  worth  1,000/.  in  England.  T'b  son,  an  Englishman, 
who  also  resides  in  France,  is  at  the  moment  of  T's  death  in 
England.  He  takes  possession  of  the  jewels  and  returns  with  them 
to  his  home  in  France.  Aiter  the  removal  of  the  jewels  A  applies 
for  a  grant  of  probate.     The  Court  has  jurisdiction.* 

11.  The  wife  of  an  Englishman  residing  and  domiciled  in 
England  is  separated  from  him  and  living  in  France.  She  dies  there 
intestate,  leaving  movables  in  France,  but  leaving  no  property 
in  England.  The  husband  cannot  establish  his  claim  in  France 
to  her  property  without  an  English  grant.  The  Court  has  [semble) 
no  jurisdiction  to  make  a  grant.* 

12.  rdies  abroad  domiciled  in  England.  By  his  will  he  has 
appointed  A  his  executor.  He  leaves  money  in  a  bank  at  ChiU 
and  goods  in  warehouses  in  France.  A  applies  for  a  grant  of 
probate.     The  Court  has  no  jurisdiction.^ 

13.  Tdies  domiciled  in  England,  but  resident  in  New  Zealand. 
He  is  at  his  death  possessed  of  large  suras  of  money  invested  on 
mortgages  of  real  estate  in  New  Zealand.  The  mortgagors  are 
resident,  and  the  mortgage  deeds  are  in  New  Zealand.    T  bequeaths 


1  See  Revenue  Act,  No.  2,  1864  (27  &  28  Vict.  e.  56),  s.  4. 

'  See  pp.  307,  308,  ante. 

'  Compare  lu  Goods  of  Swing  (1881),  6  P.  D.  19,  23,  judgment  of  Sir  Jas.  Hannen; 
and  Laidlay  t.  Lord  Advocate  (1890),  15  App.  Cas.  468. 

^  See  pp.  307,  308,  ante. 

*  See  7m  Goods  of  Tucker  (1864),  3  Sw.  &  Tr.  586;  and  compare  passage  from 
judgment  of  Sir  J.  P.  "Wilde,  cited  p.  309,  ante.  Note  that  the  wife  is  at  the  time 
of  her  death  domiciled  in  England.  See  p.  132,  ante  ;  and  oonf.  Dolphin  v.  Robins 
(1859),  7  H.  L.  C.  390. 

«  See  In  Goods  of  Coode  (1867),  L.  R.  1  P.  &  D.  449. 
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the  whole  of  his  property  to  his  wife  who  is  resident  iu  England. 
The  Court  [setnble^,  has  no  jurisdiction. ^ 


(B)  Succession. 

Rule  64.^ — Where  the  Court  has  no  jurisdiction  to 
make  a  grant,^  the  Court  has  no  jurisdiction  with  regard 
to  the  succession  to  the  property  of  a  deceased  person. 

Comment. 

English  Courts  will  not  discuss,  and  have  no  jurisdiction  to 
adjudicate  upon,  the  claim  of  any  man  to  succeed  beneficially  to, 
or  indeed  to  derive  any  benefit  from,  the  property  of  a  deceased 
person,  unless  there  is  before  the  Court  some  person  authorized 
under  an  English  grant*  to  deal  with  such  property,  and  in  respect 
thereof  to  represent  the  deceased.  Even  the  representative  under 
the  law  of  a  foreign  country  of  a  foreigner  who  dies  domiciled 
abroad  has  no  locus  standi  ^  before  an  English  Court  until  he  has 
obtained  an  English  grant.^ 

The  validity,  indeed,  of  a  will — a  matter  which  affects  succes- 
sion— can  be  decided,  and  indeed  can  be  decided  only,  in  an  action 
of  which  the  object  is  to  determine  a  person's  claim  to  an  English 
grant,  i.e.,  in  a  probate  action.  But  this  fact  in  no  way  invalidates 
Rule  64.  A  probate  action  involves  or  implies  the  authority  of 
the  Court  to  make  a  grant. 


'  Compare  Stidelet/v.  Attorney -General,  [1897]  A.  C.  11.  "  It  will  be  observed. 
"  that  in  this  case  the  freedom  from  duty  of  the  husband's  estate  in  respect  of  the 
"  New  Zealand  mortgages  was  admitted  by  the  Crown ;  but,  although  it  is  not  so 
"  stated  in  the  report  of  the  case,  the  reason,  no  doubt,  was  that  the  mortgage  deeds- 
' '  were  in  New  Zealand  at  the  date  of  the  death  of  the  husband,  and  the  locality  of 
"  the  specialty  debt  would  therefore  be  New  Zealand,  for  a  specialty  debt  is  situate 
"  where  the  specialty  is  found  at  the  time  of  the  creditor's  death  (Commissioner  of 
"  Stamps  V.  Mope,  [1891]  A.  C.  476)."     Hanson  {5th  ed.),  p.  270. 

2  See  Attorney -General  v.  Hope  (1834),  1  C.  M.  &  R.  530,  and  especially  p.  540, 
language  of  Brougham,  L.  C,  and  pp.  562 — 564  (note). 

^  See,  for  meaning  of  "grant,"  p.  303,  ante;  and  see  also,  as  to  where  Court 
has  no  jurisdiction  to  make  a  grant,  Eule  63,  p.  307,  ante. 

*  See  p.  303,  ante. 

5  Compare  2  Williams  (10th  ed.),  p.  1648  ;  Attorney -General  t.  So2Je  (1834), 
1  C.  M.  &  E.  530,  540,  562—564. 

^  As  to  extension  of  a  Scotch  grant,  of  an  Irish  grant,  or  of  a  Colonial  grant  to 
England,  see  chap,  xviii..  Rules  122 — 124,  pp.  i53—i65,  post. 
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Illustrations. 

1.  The  deceased,  domiciled  in  England,  has  died  in  France 
intestate,  leaving  goods  and  money  in  France,  but  leaving  no 
property  of  any  kind  in  England.  A  claims  the  intestate's  property 
as  his  next  of  kin.  The  Court  has  no  jurisdiction  to  determine 
■whether  A  is  entitled  to  succeed  to  the  property.^ 

2.  T  dies  domiciled  in  England.  By  his  wiU,  made  in  accord- 
ance with  the  English  Wills  Act,  he  appoints  X  his  executor.  T 
leaves  no  property  whatever  in  England.  He  leaves  goods  and 
money  in  France  and  in  Germany.  A  claims  a  legacy  of  10,000/. 
under  T's  wUl.  The  Court  has  no  jurisdiction  to  determine 
whether  A  is  entitled  to  the  legacy.^ 

Rule  66. — Where  the  Court  has  jurisdiction^  to  make 
a  grant,  the  Court  has,  in  general,  jurisdiction  to 
determine  any  question  with  regard  to  the  succession  to 
the  assets  of  a  deceased  person. 

Comment. 

The  jurisdiction  of  the  Court  is  in  no  way  restricted  to  dealing 
with  the  property  the  presence  of  which  in  England  gives  it 
authority  to  make  a  grant.  Where  jurisdiction  to  make  a  grant 
exists,  the  Court  has  (in  general)  jurisdiction*  to  determine  every 
question  whatever  connected  with  succession  to  movables,  and  to 
provide  for  the  succession  to  the  assets  of  the  deceased,  or  rather 
to  the  distributable  residue  thereof.  With  regard  to  such  dis- 
tributable residue  the  Court,  for  example,  has  authority  to  decide 

'  Compare  In  Goods  of  Tucker  (1864),  34  L.  J.  P.  &  M.  29  ;  3  Sw.  &  Tr.  585. 

"  Compare  In  Goods  of  Coode  (1867),  L.  R.  1  P.  &  D.  449. 

2  As  to  where  the  Court  has  jurisdiction  to  make  a  grant,  see  Rule  63,  p.  307, 
■ante.  But  this  must  be  taken  subject  to  Rule  39,  clause  1  (p.  201,  ante),  that  the 
■Court  has  no  jurisdiction  to  determine  the  title  to,  or  the  right  to  the  possession  of, 
foreign  land. 

^  Whether  the  jurisdiction  is  exercised  in  a  probate  action  brought  in  the 
Probate  Division  of  the  High  Court,  or  in  an  administration 'action  brought  in 
the  Chancery  Division  of  the  High  Court,  is  for  the  purpose  of  these  Rules 
immaterial.  It  is  in  either  case  equally  the  jurisdiction  of  the  High  Court. 
Note,  further,  the  extremely  wide  jurisdiction  of  the  Court,  when  it  has  before 
it  representatives  of  the  deceased,  to  administer  in  an  administration  action  the 
whole  property  of  the  deceased  as  far  as  lies  within  the  power  of  the  Court.  See 
Ewing  v.  Orr-Eu'itiff  (1883),  9  App.  Cas.  34  ;   (1885)  10  App.  Gas.  463. 
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■whether  the  will  or  alleged  will  of  the  deceased  is  a  valid  testa- 
mentary disposition,!  what  is  the  construction  or  effect  of  the  will,^ 
who  are  the  persons  entitled  to  succeed  to  the  movable  property 
of  an  intestate,'  and  the  like,  and  generally  to  provide  for  the  due 
succession  to  the  assets  of  the  deceased. 

The  words  "  in  general "  in  our  Rule  point  out  that  the  juris- 
diction of  the  Coiirt  under  that  Rule  is  not  absolutely  unrestricted. 
The  Court's  jurisdiction  is  exercised,  generally  speaking,  on  an 
administration  action*  being  brought  by  some  one,  e.g.,  a  legatee, 
or  next  of  kin,  interested  in  the  distribution  of  a  deceased  testator 
or  intestate's  estate,  for  the  purpose  of  having  the  estate  adminis- 
tered by  the  Court.  For  the  maintenance  of  such  an  action,  it  is 
necessary  that  the  personal  representative,  who  has  obtained  an 
English  grant,  should  be  made  a  party  to  it,  for  "  an  estate  cannot 
"  be  administered  ...  in  the  absence  of  a  personal  representative. 
"  And,  consequently,  if  it  appear  that  the  Coui't  cannot  give  the 
"  plaintiff  the  relief  which  he  asks  without  an  administration  of 
"  the  estate,  there  must  be  a  personal  representative  of  it  before 
"  the  Court ;  "  ^  and  "  in  cases  where  the  executor  or  administrator 
"  is  required  to  be  made  a  party,  it  is  not  sufficient  that  he  is  such 
"  by  the  appointment  and  authority  of  a  foreign  government ;  but 
"  he  must  obtain  his  right  to  represent  the  estate  from  the  Probate 
"  Court  in  this  country."  ^ 

But  this  action,  like  every  other,  commences  with  the  issue  of  a 
writ,  which  must  be  served  upon  the  personal  representative,  or, 
using  the  word  "  administrator  "  in  a  wide  sense,  upon  the  adminis- 
trator. And  any  restriction  on  the  service  of  the  writ  is,  as  we 
have  already  pointed  out,'  a  restriction  on  the  exercise  of  the 
Court's  jurisdiction.  When  the  administrator  is  in  England,  the 
Court  has  jurisdiction  to  entertain  the  action,  for  it  is  always 
possible  for  the  administrator  to  be  served  with  the  writ.  When 
the  administrator  is  not  in  England,  the  rule  still  is  that  he  cannot 

'  Bremer  v.  Freeman  (1857),  10  Moore,  P.  C.  306. 

2  BnoUn  v.  Wylie  (1862),  10  H.  L.  C.  1 ;  31  L.  J.  Ch.  402. 

3  JJoglioni  v.  Criipin  (1866),  L.K.  1  H.  L.  301. 

*  See  as  to  an  administration  action,  Williams,  Executors  (lOth  ed.),  p.  16J8,  and 
following ;  and  see  as  to  proceedings  on  an  originating  summons,  R.  S.  C.  Ord.  LV. 
rr.  3 — 14,  and  note  that  an  originating  summons  cannot  be  served  out  of  England. 
2  "Williams,  Executors  (10th  ed.),  p.  1643, note  (a)  ;  In  re  Busfield  (1886),  32  Ch.  D. 
(C.  A.)  123. 

5  2  Williams,  Executors,  pp.  1646,  1647. 

«  Ibid.  p.  1648. 

'  See  pp.  222,  223,  ante. 
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be  served  with  the  writ,  and  therefore  that  the  Court  has  no 
jurisdiction  to  entertain  an  action  against  him.^  To  this  rule  the 
exceptions  are,  it  is  true,  extremely  wide.  Whenever  an  "  action 
"  is  for  the  administration  of  the  personal  estate  of  any  deceased 
"  person,  who  at  the  time  of  his  death  was  domiciled  "  in  England,'' 
the  Court  has  jurisdiction  to  allow  service  of  a  writ,  and  therefore 
to  entertain  an  action  against  the  administrator  though  he  is  out 
of  England  ;  so,  again,  the  Court  has  jurisdiction  to  entertain  an 
administration  action  against  an  administrator  who  is  out  of 
England  in  any  of  the  exceptional  cases,  in  so  far  as  they  can 
possibly  be  applicable  to  such  an  action,  in  which  the  Court  has 
jurisdiction  to  entertain  an  action  in  personam  against  a  defendant 
who  is  out  of  England.^  But,  wide  as  are  the  exceptions  to  the 
principle  that  the  Court  has  no  jurisdiction  to  entertain  an 
administration  action  against  an  administrator  who  is  not  in 
England,  they  do  not  apparently  cover  every  case  which  can  arise.* 

lUustrations. 

1.  T,  a  Frenchman  domiciled  in  England,  dies  there,  leaving  a 
house,  of  which  he  is  tenant  for  years,  household  furniture,  and  other 
goods  in  England.  T  leaves  a  will,  the  construction  of  which 
is  doubtful.  The  Court  has  jurisdiction  to  determine  whether  the 
will  is  valid,  and  who  are  the  persons  entitled  beneficially  to  T's 
property  under  the  will.^ 

2.  iV,  a  Frenchman  domiciled  in  England,  dies  .in  France 
intestate,  leaving  in  England  leasehold  property,  household 
furniture,  and  stock  in  trade.  The  Court  has'  jurisdiction  to 
determine  who  are  the  persons  beneficially  entitled  to  N's 
property.^ 

3.  T  dies  domiciled  in  Russia,  leaving  money  in  the  English 
funds.     Under  a  will  made  in  the  form  required  by  Russian  law, 

1  See  In  re  Eager  (1882),  22  Oh.  D.  (C.  A.)  86,  which  is  not  inconsistent  with 
In  re  Lane  (1886),  55  L.  T.  149,  where  {semble)  service  was  allowed  under  E.  S.  C. 
Ord.  XI.  r.  1  (g). 

2  R.  S.  C.  Ord.  XI.  r.  1  (d).  The  words  in  the  rule  of  Court  are  not  "in 
England,"  but  "within  the  jurisdiction."  Compare  p.  193  and  p.  225,  note  4, 
ante. 

»  See  Exceptions  1  to  7  (pp.  225—243,  ante)  to  Rule  46,  p.  222,  ante. 
<*  See  Wood^.  Middleton,  [1897]  1  Ch.  151. 
5  Compare  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1. 

8  Re  Goodman's  Trusts  (1881),  17  Ch.  D.  (C.  A.)  266  ;  Bovcet  t.  Geoghegan' (\m) 
9Ch.  D.  (O.A.)441. 
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T  appoints  X  his  executor.  X  is  recognised  as  7"s  executor  by 
the  Russian  Courts,  and  consequently  the  will  can  be  proved 
here  by  him.  A  question  arises  under  T's  will  whether  T  did 
or  did  not  die  intestate  as  to  his  English  property.  The  Ooui't 
has  jurisdiction  to  determine  the  construction  of  T's  will,  and  to 
divide  T's  property  in  England  among  the  persons  who,  on  a 
right  construction  of  the  will,  are  beneficially  entitled  to  it ;  but 
as  a  general  rule  the  Court,  having  granted  probate  to  X,  will 
leave  the  persons  claiming  succession  to  T'&  personal  property  to 
enforce  their  rights  before  the  Russian  tribunals.^ 

4.  N,  domiciled  in  New  York,  dies  there  intestate,  leaving 
goods  and  lands  in  New  York,  and  money  and  stock  in  trade  in 
England.  A  obtains  letters  of  administration  in  New  York.  B, 
in  England,  claims  to  be  entitled  to  the  whole  of  iV^'s  movable 
property  as  next  of  kin.  A,  as  the  representative  of  N  under  the 
law  of  iV's  domicil,  claims  to  have  iV's  movable  estate  in  England 
handed  over  to  him.  The  Court  has  jurisdiction  to  determine 
what  are  the  rights  of  B,  but  will,  in  general,  grant  administration 
to  A,  and  leave  B  to  enforce  his  rights  (if  any)  before  the  Courts 
of  New  York.'' 


'  Compare  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1  ;  31  L.  J.  Ch.  402,  409. 
Compare,  however,  Eamea  v.  Saeon  (1880),  16  Ch.  D.  407,  409  ;  (1881)  18  Ch.  D. 
(C.  A.)  347. 

'  See  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1.  That  case  refers  to  the  construc- 
tion of  a  will ;  but  there  is,  it  is  submitted,  in  principle  no  distinction  as  regards 
the  jurisdiction  of  the  Court  between  the  rules  applicable  to  testamentary  and  those 
applicable  to  intestate  succession. 
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CHAPTEE  X. 
STAYING  ACTION— i/S  ALIBI  PJENBUNS. 

Rule  66. — The  Court  has  jurisdiction  to  interfere, 
whenever  there  is  vexation  and  oppression,  to  prevent 
the  administration  of  justice  being  perverted  for  an 
unjust  end,  and  for  this  purpose  to  stay  or  dismiss  an 
action  or  other  proceeding.  ^ 

But  this  jurisdiction  will  not  be  exercised  against  a 
party  to  an  action  unless  his  proceedings  are  clearly 
shown  to  be  vexatious  and  oppressive.^ 

Comment. 

The  Court  has  a  very  wide  jurisdiction  to  prevent  the  ahuse  of 
its  process,  and,  by  staying  an  action  or  otherwise,  to  hinder 
vexation  or  oppression.  What  is  vexatious  or  oppressive,  and 
whether  the  administration  of  justice  is  heing  perverted  for  an 
unjust  end  or  not,  is  a  matter  in  each  case  for  the  decision  of  the 
Court,  in  accordance  with  the  circumstances  of  the  particular  case. 

"  I  agree,"  says  Bowen,  L.  J.,  "  that  it  would  be  most  unwise, 
"  unless  one  was  actually  driven  to  do  so  for  the  purpose  of 
"  deciding  this  case,  to  lay  down  any  definition  of  what  is  vexatious 
"  or  oppressive,  or  to  draw  a  circle,  so  to  speak,  round  this  Court 
"  unnecessarily,  and  to  say  that  it  will  not  move  outside  it.  I 
"  would  much  rather  rest  on  the  general  principle  that  the  Court 
"  can  and  will  interfere,  whenever  there  is  vexation  and  oppression, 
"  to  prevent  the  administration  of  justice  being  perverted  for  an 
"  unjust  end.  I  would  rather  do  that  than  attempt  to  define 
"  what  vexation  and  oppression  mean ;  they  must  vary  with  the 
"  circumstances  of  each  case.  .  .  .  The  kind  of  jurisdiction  which 
"  the  Court  exercises  over  litigation  is,  as  I  have  said,  to  prevent 

'  MoMenry  v.  Lewis  (1882),  22  Ch.  D.  (0.  A.)  397,  408,  judgment  of  Bowen,  L.  J.; 
Peruvimi  Guano  Co.  v.  BochwoUt  (1883),  23  Ch.  D.  (C.  A.)  225,  232,  judgment  of 
Lindley,  L.  J. ;  and  p.  233,  judgment  of  Bowen,  L.  J. 

'^  The  Christiansborg  (1885),  10  P.  D.  (0.  A.)  141,  155. 
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"  what  is  vexatious  and  an  atuse  of  its  own  process.  There  are 
"  many  classes  of  cases  in  which  the  Court  acts  on  that  principle, 
"  which  I  will  not  attempt  now  to  enumerate."^ 

These  cases  may,  of  course,  have  nothing  to  do  with  the  conflict 
of  laws,  or  with  the  fact  that  a  cause  of  a'ction  or  ground  of 
defence  arises  in  a  foreign  country.  Still,  the  cases  in  which  a 
pai'ty  to  an  action  applies  to  have  it  stayed  or  dismissed  are  very 
often,  in  some  way  or  other,  connected  with  transactions  taking 
place  in  a  foreign  country.  The  exercise  of  jurisdiction  to  stay  or 
dismiss  an  action  is  obviously  discretionary,  and  will  he  exercised 
only  when  it  clearly  prevents  the  exercise  under  legal  forms  of 
vexation  or  oppression. 

Illustrations. 

1.  A,  a  Scotchman,  is  domiciled  in  Scotland.  He  brings  an 
action  in  respect  of  a  cause  of  action  arising  wholly  in  Scotland 
against  W  §•  Co.,  a  company  whereof  the  head  office  is  in  Scotland, 
though  it  has  a  branch  office  in  England,  X,  who  is  resident  in 
Scotland,  Y,  a  director  resident  in  Scotland,  who  does  not  appear, 
Z,  a  director  resident  in  London,  but  also  an  uncertified  bankrupt. 
The  decision  of  the  case  depends  wholly  upon  Scotch  law,  and 
mainly  upon  the  evidence  of  persons  resident  in  Scotland.  The 
Court  has  jurisdiction  to  stay,  and  stays  the  action.^ 

2.  A  is  the  wife  of  an  American  domiciled  in  India.  In  1902 
a,  deed  of  separation  is  executed  between  A  and  her  husband, 
under  which  he  covenants  to  pay  A  a  certain  allowance.  X,  a 
solicitor,  practising  in  Madras,  is  a  trustee  under  the  separation 
deed.  A's  husband  makes  default  in  payment  of  the  allowance, 
-and  X,  as  alleged  by  A,  wilfully  and  negligently  neglects  to  take 
proceedings  against  X,  whereby  A  is  unable  to  recover  the  money 
due  by  way  of  allowance  from  her  husband.  While  A  and  X  are 
each  temporarily  resident  in  England,  A  brings  an  action  against 
X  for  negligence,  and  X  is,  whilst  in  England,  served  with  a  writ. 
Since  the  issue  of  the  writ  A  has  left  England  for  America,  and 
X  has  returned  to  India.  The  Court,  on  an  application  on  X's 
behalf,  dismisses  action.' 


'  McEenry  v.  Lewis  (1882),  22  Oh.  D.  (C.  A.)  397,  407,  408,  judgment  of  Bowen, 
Ij.  J.;  compare  Peruvian  Guano  Co.  v.  Bockiooldt  (1883),  '23  Ch.  D.  (C.  A.)  225. 

2  Logan  v.  Bank  of  Scotlamd  (No.  2),  [19U6]  1  K.  B.  (C.  A.)  141. 

3  Egbert  v.  Short,  [19o7]  2  Ch.  205.     The  ratio  decidendi  eeeras  to  be  the  unfair- 
ness and  inconvenience  to  X  of  his  being  in  fact  compelled  to  defend  the  action, 
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3.  W,  the  wife  of  S,  an  officer  in  the  Indian  army,  stationed  in 
Bombay,  goes  to  England.  Within  two  months  S  takes  pro- 
ceedings in  the  Bombay  Court  against  W  for  divorce.  Two  days 
after  the  petition  is  served  upon  her  in  England,  W  begins  a  suit 
against  H,  who  is  then  in  England  on  short  leave,  for  restitution 
of  conjugal  rights.  S  applies  to  the  Court  to  stay  proceedings  in 
Ws  suit  till  the  determination  of  the  proceedings  by  Sin  Bombay. 
The  Court  refuses  to  stay  W's  proceedings.^ 

4.  A  and  £  reside  in  Honduras.  X  and  Y  are  partners,  and 
carried  on  business  under  the  name  oi  6  8f  Co.  in  London.  They 
are  resident  in  England.  A,  B  and  X  had  carried  on  business  as 
partners  in  Honduras.  The  London  firm  are  agents  of  the 
Honduras  firm.  On  the  dissolution  of  the  Honduras  partnership 
X  obtains  a  decree  in  Honduras  for  taking  partnership  accounts. 
Before  the  accounts  are  taken  A  and  B  bring  an  action  in  England 
against  X  and  Y  for  an  account  of  the  dealings  between  the  two 
firms,  alleging  that  X  and  Y  have  made  improper  profits  of 
agency.  X  and  Y  deny  having  made  improper  profits,  and 
counterclaim  to  have  the  accounts  of  the  Honduras  firm.  A,  B 
and  X,  taken.  Application  to  have  counterclaim  struck  out. 
Application  refused.^ 

Sub-Rule. — The  Court  has  jurisdiction  to  stay  an 
action  as  vexatious  or  oppressive  if  proceedings  are 
taken  in  respect  of   the   same  subject  and  against  the 


the  decision  of  which  would  depend  to  a  great  extent  on  the  Indian  rules  of 
procedure  in  England,  and  to  return  to  England  for  that  purpose.  As  A  knew  of 
her  alleged  grievance  before  she  left  India,  it  looks  as  if  A  were  using  her  right  of 
suing  X  in  England  as  a  means  of  extortion.  The  case  nevertheless  goes  a  very 
long  way  towards  bmiting  the  right  to  sue  in  England,  for  a  foreign  cause  of  action, 
any  person  whatever  who  is  served  with  a  writ  in  England. 

'  Thornton  v.  Thornton  (1886),  11  P.  D.  (0.  A.)  176.  The  ratio  decidendi  is. 
(semdle)  that  W  has  primd  facie  a  right  to  prosecute  the  suit,  and  that  it  was  not 
made  clear  that  her  doing  so  would  work  oppression,  or  waste,  or  vexation.  Under 
the  circumstances  of  Thornton  v.  Thornton  (which  followed,  apparently,  Nihoyet  v. 
Niboyet  (1878),  4  P.  D.  (0.  A.)  1),  the  question  there  raised  could  now  hardly  occur. 
The  High  Court  would  not  admit  the  possibility  of  any  other  Court  than  the  Court 
of  the  husband's  doraioil  possessing  divorce  jurisdiction  (see  p.  384,  post),  or  that 
a  person  serving  in  the  British  army  could  have  an  Indian  domicil.  Compare, 
however,  the  Indian  Divorce  Act,  No.  IV.  of  1869,  s.  2;  and  Rattigan,  Law  of 
Divorce  applicable  to  Christians  in  India,  pp.  2,  7,  13  ;  and  see  Appendix,  Note  14> 
"  Divorces  under  the  Indian  Divorce  Act,  &c." 

2  See  Mutrie  y.  Binney  (1887),  36  Ch.  D.  (C.  A.)  614,  636. 
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same  defendant  both  in  the  Court  and  in  a  Court  of  a 

foreign  country.^ 

(1.)  If  such  foreign  Court  is  a  Court  of  the  United 
Kingdom  or  (semhle)  of  any  country  forming 
part  of  the  British  dominions,  the  plaintiff's 
proceedings  are  prima  facie  vexatious.^ 
(2.)  If  such  foreign  Court  is  a  Court  of  any  country 
not  forming  part  of  the  British  dominions, 
the  plaintiff's  proceedings  are  prima  facie  not 
vexatious.^ 


Comment. 

"  I  think,"  said  Bowen,  L.  J., "  that  Co.v  v.  Mitchell*  .  .  .  simply 
*'  lays  down  the  proposition  that  the  mere  pendency  of  an  action 
"  abroad  is  not  a  sufficient  reason  for  staying  an  action  at  home, 
"  although  the  causes  of  action  and  the  parties  m.ay  be  the  same. 
"  So  understood,  it  seems  to  me  to  be  common  sense.  .  .  .  This 
"  particulai-  application  is  based  on  the  suggestion  that  the  Court 
"  ought  to  interfere  to  prevent  what  is  called  multiplicity  of 
"  suits — litigation  in  various  quarters  of  the  world  on  the  same 
"  subject-matter  between  the  same  parties  and  at  the  same  time. 
"  [1.]  Where  there  is  more  than  one  suit  being  carried  on  in  the 
"  Queen's  Courts  [in  England],  it  is  obvious  that  the  case  is  wholly 
"  different.  The  remedy  and  the  procedure  are  the  same,  and  a 
"  double  action  on  the  part  of  the  plaintiff  would  lead  to  manifest 
*'  injustice.  [2.]  When  you  get  to  the  case  of  concurrent  litiga- 
"  tion  both  in  the  Queen's  Courts  in  England  and  in  the  Queen's 
"  Courts  in  Ireland  and  Scotland,  the  law  has  probably  varied  a 
*'  little.  At  a  time  when  it  was  difficult  to  enforce  the  judgments 
"  of  an  English  Court  in  other  parts  of  the  United  Kingdom,  it 
"  was  not  unreasonable  that  the  case  of  Lord  Billon  v.  Alvares ' 
"  should  have  been  decided  as  it  was.  At  present  I  think  that 
"  case  can  no  longer  be  cited  as  conclusive  law.  I  have  spoken  of 
"  the  Queen's  Courts  in  Ireland  and  Scotland.     [3.]  With  regard 


'  I.e.,  of  any  conntrj  -which  is  not  England.     See  pp.  68,  71,  ante. 

'  McBenry  v.  Lewis  (1882),  22  Oh.  D.  (C.  A.)  397,  408,  judgment  of  Bowen,  L.  J. 

3  Ibid.,  and  Cox  \.  Mitchell  (18.59),  7  C.  B.  N.  S.  36. 

*  (1859),  7  C.  B.  N.  S.  56. 

«  (1798),  4  Ves.  357. 
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"  to  the  Queen's  Courts  abroad,  the  Consular  Courts  abroad,  the 
"  same  sort  of  principle  no  doubt  applies.  They  are  Courts  of  co- 
"  ordinate  jurisdiction,  sufficiently  in  the  nature  of  English  Courts  to 
"  render  it  probable  that  it  may  be  true,  as  Sir  Eobert  Phillimore 
"  says,  that  an  English  Court  would  not  favour  the  institution  and  the 
"  prosecution  of  litigation  both  in  the  Consular  Courts  and  at  home. 
"  [4.J  But  when  you  come  to  the  Courts  of  the  United  States  of 
"  America  [or  of  any  country  not  forming  part  of  the  British 
"  dominions],  it  seems  to  me  the  case  is  wholly  difierent,  and  for  the 
"  reasons  which  have  been  pointed  out  at  length  by  the  Master  of 
"  the  Rolls  and  Lord  Justice  Cotton.  The  fact  that  no  English 
"  action  has  ever  yet  been  stayed  on  the  ground  of  concurrent 
"  litigation  in  America  is  a  strong  argument  to  prove  that  such 
"  concurrent  American  litigation  is  not  by  itself  a  sufficient  reason 
"  why  an  English  action  should  be  stayed.  That  the  Court  has 
"  power  to  do  it  I  agree.  It  is  clear,  not  merely  from  reason,  but 
"  from  the  language  of  Lord  Cottenham  ^  and  Lord  Cranworth,'' 
"  referred  to  by  Lord  Justice  Cotton,  that  this  Court  could  do  it  if 
"  necessary  for  the  purposes  of  justice,  but  some  special  circum- 
"  stances  ought  surely  to  be  brought  to  the  attention  of  the  Court 
"  beyond  the  mere  fact  that  an  action  is  pending  between  the 
"  parties  on  the  same  subject-matter  in  America." ' 

Illustrations. 

1.  A,  who  has  commenced  an  action  against  X  in  a  Scotch 
Court,  also  commences  an  action  against  him  for  the  same  cause  of 
action  in  the  High  Court.  A's  proceedings  are  primd  facie 
vexatious.* 

2.  A  brings  an  action  against  X  in  Victoria,  and  also  for  the 
same  cause  of  action  brings  an  action  against  X  in  the  High 
Court.     A's  proceedings  are  (sembk)  primd  facie  vexatious.* 

1  TVedderbui-n  v.  Wedderburn  (1837),  4  My.  &  Cr.  596. 

2  Carron  Iron  Co.  t.  McLaren  (1855),  5  H.  L.  0.  416,  437. 

3  McHenry  v.  Lewis  (1882),  22  Ch.  D.  (C.  A.)  397,  408,  409,  judgment  of 
Bowen,  L.  J.     Compare  judgmeiit  of  Cotton,  L.  J.,  ibid.,  pp.  405,  406. 

It  may  happen  that  A,  whoisplaintiffl  in  an  action  in  a  foreign  country  against  X 
in  respect  of  a  particular  claim,  makes  the  same  claim  here  in  England  in  the  shape 
of  a  counterclaim  in  an  action  brought  by  X  against  A.  Such  a  counterclaim 
will  not  primd  facie  be  treated  as  vexations,  but  under  peculiar  circumstances  the 
plaintifE  may  be  treated  as  one  who  has,  in  effect,  brought  concurrent  actions  in 
respect  of  the  same  cause  of  action  both  in  England  and  in  a  foreign  country. 
Mutrie  v.  Binney  (1887),  35  Ch.  D.  (C.  A.)  614. 

*  See  Sub-Eule,  cl.  1 ;  Logan t.  Bank  ofSeoland  (No.  2),  [1906]  1  K.  B.  (C.  A.)  141. 
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3.  A  brings  an  action  against  X  in  the  Court  for  breach  of 
contract  committed  at  New  York.  He  has  akeady  commenced  an 
action  in  a  New  York  Court  against  X  for  the  same  breach  of 
contract,     ^'s  proceedings  are  not  prima  facie  vexatious.^ 

4.  A  8f  Co.,  an  English  company,  brings  an  action  against  X 
and  F,  a  firm  of  French  merchants,  for  non- delivery  of  the  cargo 
of  certain  ships,  and  in  the  alternative  for  damages  and  for  an 
injunction.  When  the  action  began  the  ships  were  in  British 
waters.  They  have  since  been  removed  to  ports  in  France  and 
taken  possession  of  by  X  and  Y.  Proceedings  have  been  com- 
menced hj  A  8f  Co.  in  a  French  Court  for  the  recovery  of  the 
cargoes.  The  claim  in  the  English  action  comprises  the  cargo  of  a 
ship  which  is  not  claimed  in  the  French  action.  The  proceedings 
oi  A  Sf  Co.  are  not  vexatious.^ 


'  SeeSub-Eule,  cl.  1 ;  ZoganT.  Banh  of  Scotland  (^o.  2),  [1906]  1  K.  B.  (C.  A.)  141. 
2  Peruvian  Guam  Co.  v.  BockuoUt  (1883),  23  Oh.  D.  (C.  A.)  225,  232,  233. 
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CHAPTEE  XI. 

EXTEA-TERRITOEIAL  EFFECT  OF 

ENGLISH  JUDGMENT ; 

ENGLISH  BANKEUPTCY; 

ENGLISH  GRANT  OF  ADMINISTRATION. 

(A)  ENGLISH  JUDGMENT. 

Rule  67  — A  judgment  of  the  Court  (called  in  this 
Digest  an  English  judgment)  has,  subject  to  the  excep- 
tion hereinafter  mentioned,  no  direct  operation  out  of 
England. 

The  extra-territorial  effect  (if  any)  of  an  English 
judgment  is  a  question  of  foreign  law. 

Conuneut. 

The  judgment,  or  in  other  words  the  command  of  a  Oomt, 
cannot  of  itself  operate  beyond  the  limits  of  the  territory  over 
which  the  Court  has  jurisdiction.  An  English  judgment,  there- 
fore, has,  propria  vigore,  no  operation  in  any  country  but  England. 
The  Courts  of  a  foreign  country  may,  and  no  doubt  in  many  cases 
will,  give  effect  to  an  English  judgment,  or,  more  strictly,  to  the 
right  acquired  under  it.^  But  whether,  to  what  extent,  and  by 
what  means,  a  foreign,  e.g.,  a  French  or  Victorian  Court,  will 
enforce  a  right  acquired  under  an  English  judgment,  is  a  question 
not  of  English  but  of  foreign  law. 

Exception. — An  English  judgment  for  any  debt,  damages, 
or  costs  may  be  rendered  operative  in  Ireland  or 
Scotland  by  registration  of  a  certificate  thereof  in 
accordance  with  the  provisions  of  Rule  104.^ 


^  See  Intro.,  pp.  25,  26,  ante. 

'  See  chap,  xvii.,  Bule  104,  post,  as  to  the  extension  of  certain  judgments 
in  personam  throughout  the  United  Kingdom  ;  and  Judgments  Extension  Act,  1868 
(31  &  32  Vict.  u.  64). 
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(B)  ENGLISH  BANKRUPTCY*  AND  WINDING-UP  OF  COM- 
PANIES.^ 

I.  Bankruptcy. 

(«')  As  an  Assignment.^ 

Rule  68.* — An  assignment  of  a  bankrupt's  property 
to  the  trustee  in  bankruptcy  under  the  Bankruptcy  Act, 
1883  (English  bankruptcy),  is,  or  operates  as,  an  assign- 
ment of  the  bankrupt's 

(1)  immovables^  (land), 

(2)  movables,® 

whether  situate  in  England  or  elsewhere. 

Gomineiit. 

Under  the  Bankruptcy  Act,  1883,  the  bankrupt's  "  property  "  ' 
vests,  on  his  being  adjudged  bankrupt,  in  the  trustee  for  the  benefit 
of  his  creditors ;  and  "  property,"  as  defined  by  the  Act,  "  includes 
"  money,  goods,  things  in  action,  land,  and  every  description  of 
"  property,  whether  real  or  personal,  and  whether  situate  in 
■"  England  or  elsewhere ;  also  obligations,  easements,  and  every 
"  description  of  estate,  interest  and  profit,  present  or  future,  vested 
"  or  contingent,  arising  out  of  or  incident  to  property  as  above 
"  defined." » 

'  For  tlie  Court'8  jurisdiotion  in  Bankruptcy,  see  chap,  viii.,  p.  277,  ante. 

^  For  the  Court's  jurisdiction  in  Winding-up  of  Companies,  see  chap,  viii;  p.  297, 
ante. 

■>  See  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  o.  52),  e.  20,  sub-s.  1,  with  which 
read  sects.  2,  43 — 49,  54,  and  168.  See,  generally,  as  to  ihe  extra-territorial  efieot 
of  bankruptcy  as  an  assignment,  Westlake  (4th  ed.),  chap,  vi.,  pp.  148 — 176  ;  Piggott 
{2nd  ed.),  chap,  x.,  pp.  325—340  ;  Nelbon,  pp.  166—171  ;  Phillimore,  ss.  765—779  ; 
Foote  (3rd  ed.),  pp.  318—330  ;  Goudy,  Law  of  Bankruptcy  in  Scotland  (2nd  ed.), 
ohap.  xlviii.,  pp.  631—638  ;  Story,  ss.  405—422. 

Westlake' s  treatment  of  this  topic  is  full,  and  deserves  special  attention. 

*  See  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  44,  64,  168  ;  Baldwin 
{9th  ed.),  p.  261. 

*  For  definition  of  "immovables,"  see  pp.  68,  74,  75,  ante. 

*  For  definition  of  "movables,"  see  pp.  68,  74,  75,  ante. 

'  With  certain  limited  exceptions,  which  have  nothing  to  do  with  the  rules  of 
private  international  law,  e.g. ,  property  held  by  the  bankrupt  in  trust  for  another 
person,  or  tools  or  wearing  apparel  of  the  bankrupt,  hie  wife  and  children.  See 
Bankruptcy  Act,  1883,  s.  44. 

8  See  Bankruptcy  Act,  1883,  s.  168. 
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Hence,  speaking  generally,  the  bankruptcy  {i.e.,  the  debtor's 
being  adjudicated  a  bankrupt)  transfers  to  the  trustee,  as  far  as 
an  Act  of  Parliament  can  accomplisb  this  result,  all  the  bankrupt's 
property,  whatever  its  situation,  and  this  irrespective  of  the  bank- 
rupt's domicil  or  nationality.^  The  bankruptcy,  moreover  (except 
in  the  case  of  certain  bona  fide  transactions  without  notice  specially 
protected  by  the  bankruptcy  law)  ,^  relates  or  dates  back,  as  far  as 
the  title  of  tbe  trustee  is  concerned,  to  the  "  commencement  of  the 
bankruptcy,"  and  by  this  term  is  meant  the  time  of  the  act  of 
bankruptcy,  or  (^if  the  bankrupt  is  proved  to  have  committed  more 
acts  of  bankruptcy  than  one)  of  the  first  act  of  bankruptcy  proved 
to  have  been  committed  by  the  bankrupt  witbin  three  months  next 
preceding  the  date  of  the  presentation  of  the  bankruptcy  petition.* 
And  this  doctrine  of  relation  applies  to  all  property  of  the  bankrupt, 
wherever  situate,  at  any  rate  within  the  British  dominions.^ 

The  property  so  vested  must  be  in  strictness  "  property  of  the 
bankrupt ;  "  and  property  which  once  belonged  to  the  bankrupt,  if 
it  has  before  the  commencement  of  the  bankruptcy  become  already 
vested  in  some  other  person,  e.g.,  in  the  trustee  under  a  Scotch 
bankruptcy,*  is  not  the  property  of  the  bankrupt,  and  does  not  vest 
in  tbe  trustee  under  the  English  bankruptcy.* 

When,  further,  a  bankruptcy  in  one  country  is  an  assignment 
of  property  situate  in  another,  it  passes  the  property  subject, 
speaking  generally,  to  any  charge  acquired  thereon  prior  to  the 
bankruptcy  under  the  laws  of  the  country  where  the  property  is 
situate,^  and  subject  also  to  the  requirements,  if  any,  of  the  local 
law  as  to  the  conditions  necessary  to  effect  a  transfer  of  such 
property.' 

'  See  Foote,  pp.  318,  319.  Under  the  Bankruptcy  Act,  1883,  English  Courts 
give  to  an  English  bankruptcy  a  wider  effect  than  they  would  independently  of 
Acts  of  Parliament  (see  Eule  109)  give  to  a  foreign  bankruptcy.  (See  Rules  110— 
112,  post.)  See  Sill  \.  WorswicJc  (1791),  1  H.  Bl.  665;  Selkrig  v.  Davis  (1814), 
2  Rose,  291 ;  Boyal  Bank  of  Scotland  v.  Cuthbert  (1813),  1  Rose,  462.  Compare  In  n 
Arlola  Hermams  (1890),  24  Q.  B.  D.  (C.  A.)  640. 

2  Bankruptcy  Act,  188S,  s.  49. 

^  See  chap.  xxix.  for  the  application  of  special  rules  of  banlcruptcy  as  against 
foreign  creditors. 

*  See  Bankruptcy  (Scotland)  Act,  1856  (19  &20  Vict.  u.  79),  a.  102. 

*  Compare  Nelson,  p.  169. 

6  See  Baldwin  (9th  ed.),  pp.  265—267,  citing  Sill  v.  Worswick  (1791),  1  H.  Bl. 
665  :   Hunter  v.  Fotts  (1791),  4  T.  R.  182. 

'  Callender  v.  Colonial  Secretary  of  Lagoa,  [1891]  A.  C.  460,  467;  Ex  farte  Sogen 
(1881),  16  Ch.  D.  (C.  A.)  665,  666,  dictum  of  Jessel,  M.  R. ;  Westlake  (4th  ed.), 
p.  165;  Jefferyv.  M'Taggart  (1817),  6  M.  &  S.  126;  and  Bankruptcy  Act,  1883, 
B.  54,  with  which  compare  the  Bankruptcy  (Scotland)  Act,  1856,  s.  102. 
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Hence  an  English  banki'uptcy,  though  it  transfers  to  the  trustee 
a  bankrupt's  immovable  and  movable  property  situate  in  England 
or  elsewhere,  "  only  passes,"  it  has  been  laid  down,  "  immovable 
"  property  in  the  colonies  according  to  the  law  of  the  colonies  ;  "  ^ 
and  this  dictum,  though  confined  to  immovable  property  and  to 
property  in  the  colonies,  applies  apparently  to  movable  property 
and  to  property  situate  in  any  foreign  country. 

(1)  As  to  immovables. — In  so  far  as  the  matter  does  not  depend 
on  any  Act  of  Parliament,  our  Courts  have  always  held  that  the 
effect  of  a  bankruptcy  is,  as  regards  immovables,  purely  territorial, 
and  that,  therefore,  a  bankruptcy  under  the  law  of  England  is  no 
more  an  assignment  to  the  assignee  or  trustee  of  land — e.g.,  in 
Yictoria  or  in  France^ — than  a  bankruptcy  in  France  is  an 
assignment  of  land  in  England,  or  a  bankruptcy  in  Victoria  is  an 
assignment  of  land  either  in  England  or  in  New  Zealand.' 

This  principle,  however,  as  far  as  an  English  bankruptcy  is 
concerned,  has  been  modified  or  abrogated  by  successive  Bankruptcy 
Acts. 

"Under  the  Act  of  1849  [12  &  13  Vict.  c.  106],  s.  142," 
writes  Mr.  Justice  Williams,  "  it  was  only  real  property  within 
"  the  dominions  of  Her  Majesty  which  vested  in  the  assignee  for 
"  the  creditors.  The  Act  of  1869  [32  &  33  Vict.  c.  71]  contained 
"  no  express  provision  as  to  the  locality  of  real  property,  but  did 
"  not  seem  to  be  intended  to  alter  the  law.  At  all  events,  under 
"  that  Act,  as  under  the  Act  of  1849,  and  now  under  the  principal 
"  Act,  real  property  in  all  Her  Majesty's  dominions  vests  in  the 
"  trustee.*  The  present  Act  .  .  .  vests  real  property  wherever 
"  situate ;  but,  inasmuch  as  real  property  is  governed  everywhere 
"  by  the  lex  loci  rei  sitcp,  the  alteration  in  the  present  Act  will 
"  probably  be  of  little  or  no  practical  effect,  since  the  order  of 
"  adjudication  will  not,  it  is  presumed,'  be  recognised  in  foreign  * 
"  countries  as  operating  to  transfer  to  the  trustee  real  property  there 


'  Ex  parte  Rogers  (1881),  16  Ch.  D.  (C.  A.)  665,  666,  per  Jessel,  M.  R. 

2  See  Sdlcrig  v.  Davis  (1814),  2  Eose,  97,  291. 

3  See  CocTcerell  v.  Dickens  (1840),  3  Moo.  P.  C.  98  ;  Ex  parte  Blakes  (1787),  Cox, 
398  ;  Westlake  (4tli  ed.),  pp.  168,  169. 

■•  Callender  v.  Colonial  Secretary  of  Lagos,  [1891]  A.  C.  460. 

'  This  presumption  is  not  now  invariably  justifiable.  In  some  foreign  countries 
an  English  bankruptcy  might  be  allowed  to  operate  on  immovables  situate  in  such 
countries.  See  Westlake,  p.  170  ;  and  compare  Hoffmann  v.  Mack,  Journal  de  Droit 
Int.  Prive,  1879,  vi.  p.  77,  cit«d  Piggott,  p.  484. 

*  "  Foreign  "  here  probably  means  not  forming  part  of  the  British  dominions. 
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"  situate.  Even  in  the  case  of  real  property  outside  England  within 
"  Her  Majesty's  dominions,  as,  for  instance,  in  the  colonies,  such 
"  property  will  only  pass  according  to  the  law  of  the  colony  where 
"  it  is  situate,'  and  the  trustee,  therefore,  in  a  colony  where 
"  registration  is  necessary  to  pass  the  title,  will  get  no  title  until 
"  registration.  The  property  wiU  only  vest  in  the  trustee  subject 
"  to  any  requirements  prescribed  by  the  local  law  as  to  the  con- 
"  ditions  necessary  to  effect  a  transfer  of  real  estate  situate  in  the 
"  locality.2  Section  168  [of  the  Banki-uptcy  Act,  1883]  will, 
"  however,  probably  make  a  practical  alteration  in  one  way  even 
"  as  to  real  property  situate  abroad,  that  is  to  say,  that  in  cases 
"  where  the  bankrupt  is  personally  within  the  jurisdiction  of  the 
"  Court,  he  may  be  ordered,  under  section  24,  to  execute  a  valid 
"  conveyance  of  his  real  property  according  to  the  form  required 
"  by  the  law  of  the  country  where  such  property  is  situate; 
"  whereas  under  the  former  statutes,  which  did  not  vest  real 
"  property  abroad,  it  was  held  that  the  bankrupt  was  under  no 
"  obligation,  legal  or  equitable,  to  execute'  a  conveyance."* 

The  effect,  therefore,  of  an  English  bankruptcy  on  foreign 
immovables,  or,  in  other  words,  foreign  land,  may  be  summed  up 
as  follows  : — 

The  bankruptcy  operates  as  an  assignment  of  any  land  situate 
within  the  British  dominions,  e.g.,  in  Victoria  or  Canada,^  but  if  so 
situate,  subject  to  any  requirements  of  the  local  laws  as  to  the 
conditions  necessary  to  effect  the  transfer  of  real  estate. 

The  bankruptcy  operates  as  an  assignment  of  land  situate  in  a 
country  outside  the  British  dominions,  e.g.,  Italy,  in  so  far,  and 
in  so  far  only,  as  Italian  law  treats  an  English  bankruptcy  as  an 
assignment  of  Italian  land.  A  trustee  under  an  English  bank- 
raptcy  acquires  in  England  a  title  to  land  of  the  bankrupt  in 
Italy  if  his  title  is  recognised  by  Italian  law,  and  acquires  no  title 
to  it  at  all  if  his  title  is  not  recognised  by  Italian  law  ;  in  which 
case,  it  may  be  added,  the  Italian  land  does  not  form  part  of  the 
fund  available  for  distribution  among  the  English  creditors.^ 


'  Bx  parte  Sogers  (1881),  16  Ch.  D.  (C.  A.)  665. 

^  Oallender  v.  Colonial  Secretari/  of  Lagos,  [1891]  A.  C.  460. 

'  Selkrig  v.  Davis  (1814),  2  Rose,  97,  291. 

'  'WiUiams,  Bankruptcy  (8th  ed.),  p.  216. 

*  See  the  Bankruptcy  Act,  1883,  as.  117 — 119,  as  to  the  aid  to  be  given  to  each 
other  by  Bankruptcy  Courts  in  different  parts  of  the  British  dominions. 

'  See  Cockerell  v.  Dickens  (1840),  3  Moo.  P.  C.  98.  Mr.  Baldwin  arrives,  it  is 
conceived,  at  the  same  conclusions.     "  AH  such  real  property,"  he  writes,  "  of  the 


EFFECT  OF  ENGLISH  BANKRUPTCY,  ETC.       333 

(2)  As  to  movables. — An  English  bankruptcy  operates  as  an 
assignment  to  the  trustee  of  the  movables  (e.g.,  goods)  of  the  bank- 
rupt situate  in  any  part  of  the  British  dominions,  and  also,  in  so 
far  as  our  Courts  Can  determine  the  matter,  of  his  movables  situate 
in  countries  not  forming  part  of  the  British  dominions. 

The  extra-territorial  effect  of  an  English  bankruptcy  gives  rise 
to  several  questions : — 

Question  1. — "What  is  the  position  in  England  of  a  creditor  who, 
after  the  commencement  of  the  bankruptcy,  obtains  in  a  foreign 
country  payment  of  debts  due  to  him  from  the  bankrupt  ? 

English  Courts  cannot  directly  determine  what  shall  be,  in  a 
foreign  country,  the  effect  of  an  English  bankruptcy.  They  may, 
however,  be  called  upon  indirectly  to  pronounce  a  decision  on  the 
point.  X,  a  creditor  of  the  bankrupt,  may,  after  the  commence- 
ment of  the  bankruptcy,  obtain  in  a  foreign  country  payment  of 
debts  due  to  him  from  the  bankrupt.  X  may  then  come  to  Eng- 
land and  be  sued  here  by  A,  the  trustee  in  bankruptcy,  for  the 
money  so  obtained.  Our  Courts  must  then  decide  between  the 
title  of  X,  the  creditor,  and  A,  the  trustee,  or  in  substance  must 
determine  what  is  the  effect  of  an  English  bankruptcy  in  a  foreign 
country.  From  the  cases  decided  on  the  subject,  it  may,  with 
considerable  probability,  but  not  with  absolute  certainty,  be  inferred  ^ 
that  English  Courts  adhere  to  the  following  principles : — 

"  bankrupt  as  is  situate  in  any  portion  of  His  Majesty's  dominions  passes  to  his 
"  trustee  here;  though,  if  situate  in  the  Colonies,  subject  to  any  requiremeut, 
"  prescribed  by  the  local  law,  as  to  the  conditions  there  necessary  to  effect  a 
"  transfer  of  real  estate  [Callender,  Syhes  ^  Co.  t.  Oolonial  Secretary  of  Lagos,  [1891] 
"  A.  C.  460;  and  see  Ex  parte  Rogers  (1881),  16  Ch.  D.  665,  666,  language  of 
"  Jessel,  M.  R.).  But  if  the  property  be  not  situate  within  any  part  of  His 
"  Majesty's  dominions,  it  will  not  pass,  unless  the  trustee  has  a  claim  to  it  under 
"  the  law  of  the  particular  foreign  country  where  situate."  Baldwin  (9th  ed.), 
pp.  266,  267. 

1  This  inference,  grounded  on  the  three  cases,  Hunter  v.  Potts  (1791),  i  T.  R. 
182  ;  Sill  V.  Warswiek  (1791),  1  H.  Bl.  665  ;  Philips  v.  Hwnter  (1795),  2  H.  Bl. 
402,  which  were  decided  at  a  time  when  the  bankruptcy  law  was  different  from 
what  it  is  at  present,  and  when  points  connected  with  the  conflict  of  laws  had 
been  little  studied,  is  to  a  certain  extent  conjectural.  The  necessary  result  of  these 
cases,  though  not  all  which  may  be  inferred  from  them,  is  thus  stated  by  Bell : 
"  In  England  ...  it  is  held  (1)  That  an  English  creditor  who,  having  notice  of 
"the  bankruptcy,  makes  affidavit  in  England  in  order  to  proceed  abroad,  cannot 
"  retain  against  the  assignees  what  he  recovers  ;  (2)  That  a  creditor  in  the  foreign 
' '  country  would  not,  if  preferred  by  the  laws  of  that  ooimtry,  be  obliged  to  refund 
' '  in  England ;  and  (3)  That,  at  aU  events,  such  a  creditor  cannot  take  advantage 
"  of  the  bankrupt  laws  in  England  without  communicating  the  benefit  of  his 
"  foreign  proceedings."  2  Bell,  Commentaries  on  the  Law  of  Scotland  (McLaren's 
ed.),  p.  673. 
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First.  Any  creditor  who,  after  the  commencement  of  the  English 
bankruptcy ,1  without  legal  process  obtains  in  a  foreign  country 
payment  of  a  debt  due  to  him  from  the  bankrupt,  may,  when  sued 
in  an  English  Court  by  the  trustee,  be  compelled  to  refund  the 
money  paid  to  him.^ 

Secondly.  If  any  creditor,  after  the  commencement  of  the 
English  bankruptcy,  recovers  in  a  foreign  country  a  debt  due  to 
him  from  the  bankrupt,  the  effect  of  such  recovery  will  depend  on 
the  answer  to  the  question  whether  the  foreign  Court  did  or  did  not 
determine  that  the  title  of  the  creditor  was  good  as  against  the 
title  of  the  trustee. 

If  the  creditor  recovered  the  debt  under  circumstances  which 
did  not  necessarily  involve  the  preference  by  the  foreign  Com-t  of 
his  title  to  that  of  the  trustee  (as  where  the  creditor  recovered  the 
money  due  to  him  from  the  bankrupt  without  notice  to  the  Court 
of  the  fact  of  the  bankruptcy),  then  the  creditor  is  to  be  held, 
when  sued  here,  to  have  recovered  the  money  to  the  use  of  the 
trustee,  and  is  Kable  to  refund  it.  There  would  appear  in  this 
case  to  be  no  difference  between  the  position  of  an  English  and  of 
a  foreign  creditor.' 

If  the  creditor  recovered  the  debt  under  circumstances  which 
necessarily  involved  the  preference  by  the  foreign*  Court  of  his 
title  to  that  of  the  trustee,  as  where  the  fact  of  the  bankruptcy  is 
brought  before  the  Court,  or  the  trustee  takes  part  in  the  proceed- 
ings, then  the  creditor,  though  the  decision  of  the  foreign  Court 
is  in  point  of  principle  erroneous,  has  the  advantage  of  the  judg- 


'  See  Bankruptcy  Act,  1883,  o.  43.  Ex  parte  B'Obree  (1803),  8  Ves.  81.  As  to 
what  acts  constitute  acts  of  bankruptcy,  see  Rule  59,  p.  293,  ante. 

It  would  seem  that  the  rules  of  the  English  Bankruptcy  Act  as  to  relation  apply 
at  any  rate  to  transactions  taking  place  in  foreign  countries,  such  as  Scotland  or 
Victoria,  which  form  part  of  the  British  dominions.  See,  further,  chap,  xxix., 
comment  on  Rule  180,  p.  655,  post ;  but  conf.  Goudy  (2nd  ed.),  p.  641. 

2  The  authorities  show  "that  the  operation  of  the  bankrupt  laws,  with  respect 
"  to  the  personal  property  of  the  bankrupt,  when  that  property  is  brought  into 
"  this  country  by  any  one  who  has  obtained  it,  is  to  carry  a  right  to  recover  it  to 
"  the  assignees  for  the  benefit  of  aU  the  creditors."  Sill  v.  Worswiek  (1791),  1 
H.  Bl.  665,  694,  per  Iioughborough,  L.  C.  J. 

»  See  Sill  v.  Worswiek  (1791),  1  H.  Bl.  66),  693;  Philips  v.  Sunter  (1795),  2 
H.  Bl.  402. 

*  This  must  almost  necessarily  be  a  "  foreign  "  Court  in  the  strictest  sense  of  the 
term,  i.e.,  a  Court  of  a  country  not  forming  part  of  the  British  dominions ;  for  the 
Court  of  any  country  forming  part  of  the  British  dominions,  e.ff.,  a  colonial  Court, 
must  under  the  Bankruptcy  Act,  1883,  prefer  the  title  of  the  trustee.  Cullender  v. 
■Colonial  Secretary  of  Lagos,  [1891]  A.  C.  460. 
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ment  in  his  favour,^  and,  if  sued  here  by  the  trustee,  cannot  be 
compelled  to  refund  the  money  recovered  in  the  foreign  country. 
"  It  by  no  means  follows,"  says  Lord  Loughborough,  "  that  a 
*'  commission  of  bankrupt  has  an  operation  in  another  country, 
*'  against  the  law  of  that  country.  I  do  not  wish  to  have  it  under- 
*'  stood  that  it  follows  as  a  consequence  from  the  opinion  I  am 
"  now  giving  (I  rather  think  that  the  contrary  would  be  the 
"  consequence  of  the  reasoning  I  am  now  using)  that  a  creditor  in 
"  that  country,  not  subject  to  the  bankrupt  laws  [of  England], 
"  nor  affected  by  them,  obtaining  payment  of  his  debt,  and  after- 
"  wards  coming  over  to  this  country,  would  be  liable  to  refund 
*'  that  debt.  If  he  had  recovered  it  in  an  adverse  suit  with  the 
■"  assignees,  he  would  clearly  not  be  liable.  But  if  the  law  of  that 
*'  country  preferred  him  to  the  assignee,  though  I  must  suppose 
"  that  determination  wrong,  yet  I  do  not  think  that  my  holding  a 
"  contrary  opinion  would  revoke  the  determination  of  that  country, 
"  however  I  might  disapprove  of  the  principle  on  which  that  law 
*'  so  decided."^ 

Thirdly.     A  creditor  who  has  recovered  or  received  abroad  any 
part   of  the  bankrupt's   movable  property,   or   any  part  of   his 

^  This  is  almost  involved  in  the  principle  of  such  cases  as  Cammell  v.  Sewell 
(1860),  5  H.  &  N.  728  ;  29  L.  J.  (Ex.)  350  ;  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L. 
414;  In  re  Queensland,  §c.  Co.,  [1891]  1  Ch.  536,  545;  [1892]  1  Oh.  (0.  A.)  219; 
Aleoci:  v.  Smith,  [1892]  1  Ch.  (C.  A.)  238,  which,  though  they  have  no  direct 
reference  to  bankruptcy,  determine  that  a  title  acquired  under  a  foreign  judgment 
is  valid  here.  See  Phillimore  (3rd  ed.),  s.  770,  pp.  617,  618,  and  compare  Foote 
(3rd  ed.),  pp.  322,  323. 

2  Sillv.  Worswich  (1791),  1  H.  Bl.  665,  693,  per  Loughborough,  L.  0.  J. 

Westlake^s  view. — Mr.  Westlake  places  a  different  interpretation  on  the  decided 
«ases,  and  his  view  deserves  the  most  careful  consideration. 

"  §  142.  A  British  creditor,"  he  writes,  "  or  one  domiciled  in  England,  or  one 
^'  who  in  his  character  of  creditor  must  be  regarded  as  English  because  the  debt  is 
* '  owed  to  a  house  of  business  in  England  of  which  he  is  a  member,  and  who  after 
"  the  commencement  of  an  English  bankruptcy  or  winding-up,  and  not  by  virtue 
^ '  of  any  charge  prior  to  the  bankruptcy  or  winding-up  or  of  a  judgment  in  rem 
•"  obtains  payment  out  of  the  bankrupt's  or  company's  movables  in  a  non-British 
"  country,  must  pay  over  the  amount  to  the  trustees  in  the  bankruptcy  or  the 
■"  liquidator,  whether  or  not  he  seeks  to  receive  dividends  on  the  residue,  it  any, 
"  of  his  debt,  whether  or  not  the  payment  was  obtained  by  legal  proceedings,  and 
"  whether  or  not  the  title  of  the  trustees  or  liquidator  was  asserted  in  such  pro- 
■"  oeedings,  if  any.   .  . 

"  §  143.  A  creditor  not  being  such  as  is  described  in  the  last  ^,  who,  after 
■"  the  commencement  of  an  English  bankruptcy  or  winding-up,  and  not  by  virtue 
"  of  any  charge  prior  to  the  bankruptcy  or  winding-up  or  of  a  judgment  in 
"rem,  obtains  payment  out  of  the  bankrupt's  or  company's  movables  in  a  non- 
■■ '  British  country,  must  account  for  such  payment  if  he  seeks  to  receive  dividends 
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immovable  property,  -which  forms  part  of  the  fund  available  for 
distribution  among  his  creditors,  will  not  be  allowed  to  prove 
under  the  English  bankruptcy  unless  he  brings  into  the  common 
fund  the  part  so  acquired.' 

"  If  a  particular  creditor  who  is  able  to  lay  hold  of  assets  of 
"  the  bankrupt  abroad  comes  here  to  share  with  the  other  creditors, 
"  he  must  bring  into  the  estate  here  that  which  the  law  of  the 
"  foreign  country  has  given  him  over  the  other  creditors."  ^ 

This  principle  applies  as  well  to  an  alien  as  to  a  British  subject ; 
it  applies  whether  the  advantage  be  gained  by  means  of  an  attach- 
ment, by  proof  under  a  foreign  bankruptcy,  or  otherwise.  It 
applies,  however,  only  to  property  which  otherwise  would  have 
passed,  or  which  at  any  rate  accordiag  to  the  view  of  our  Courts 
ought  to  have  passed,  to  the  trustee,  so  as  to  form  part  of  the  fund 
available  for  distribution  among  the  creditors  under  the  English 
bankruptcy.'  It  does  not,  therefore,  apply  to  immovable  property 
of  the  bankrupt's  situate  in  a  country  beyond  the  limits  of  the 
British  dominions,  if  such  property  does  not  pass  to  the  trustee 
under  the  law  of  such  country,  e.g.,  France.* 

Quedion  2.' — Can  the  Courts  of  any  country  forming  part  of  the 
British  dominions  treat  an  English  bankruptcy  as  invalid,  and, 
therefore,  as  having  no  extra-territorial  effect,  on  the  ground  that 
the  English  Bankruptcy  Court  has  exceeded  the  jurisdiction  which, 


"  on  the  residue,  if  any,  of  his  debt,  but  may  otherwise  retain  it ;  and  this  whether 
"  or  not  the  payment  was  obtained  by  legal  proceedings,  and  whether  or  not  the 
"  title  of  the  trustees  or  liquidator  was  asserted  in  such  proceedings,  if  any." 

Westlake  |4th  ed.),  es.  142,  143,  pp.  171,  172.  See  Story,  s.  409.  But  contrast 
Poote  (3rd  ed.),  pp   322—323. 

Mr.  "Westlake's  view,  which  makes  the  right  of  a  creditor  to  retain  the  payment 
he  has  obtained  in  effect  depend  on  his  "  national  character,"  may  be  sound,  but  is 
open  to  some  objections.  His  doctrine  is  not,  it  is  submitted,  established  by  any 
reported  case.  His  definition  of  what  I  have  termed  "  national  character"  is 
va^ue.  His  doctrine,  lastly,  is  not  easily  reconcilable  with  the  respect  now  paid  to 
a  lureign  judgment  in  rem.     See  Foote,  p.  323. 

'  See  Ex  parte  Wihon  (1872),  L.  E.   7  Ch.  490;  Selkrig  v.  Davis  (1814),  2  Rose, 
291 ;   Cockerell  v.  Dickens  (1840),  3  Moore,  P.  C.  98  ;  Westlake  (4th  ed.),  pp.  171,  172. 
2  Bx  parte  Wilsm  (1872),  L.  R.  7  Ch.  490,  493,  judgment  of  James,  L.  J. 
'  Cockerell^.  Dickens  (1840),  3  Moore,  P.  C.  98. 

'  The  principles  governing  the  position  of  the  creditor  of  a  bankrupt,  who  in  a 
foreign  country  obtains  payment  of  a  debt,  apply  to  the  position  of  a  creditor  who 
in  a  foreign  country  obtains  property  of  the  bankrupt,  e.g.,  movables,  forming  part 
of  the  fund  distributable  among  the  creditors.  See  language  of  Loughborough, 
L.  C.  J.,  in  Sill  v.  Worswiek  (1791),  1  H.  Bl.  665,  694,  cited  p.  334,  note  2,  ante. 

^  Exactly  the  same  question  in  principle  may  be  raised  as  to  the  right  of  an 
English  Court  to  treat  a  Scotch  or  Irish  bankruptcy  as  invaUd. 
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in  the  opinion  of,  e.g.,  Scotch  or  Victorian  judges,  is  conferred 
upon  it  by  the  English  Bankruptcy  Act  ? 

The  answer  to  this  question,  should  it  ever  call  for  decision, 
probably  is  that  any  Court  throughout  the  British  dominions 
must  treat  an  English  bankruptcy,  as  far  at  any  rate  as  the 
authority  of  the  Court  is  concerned,  as  valid.  If  the  English 
Court  has  misconstrued  the  Act,  and  made  bankrupt  a  debtor 
whom,  e.g.,  as  not  being  a  debtor  subject  to  the  English  bank- 
ruptcy law,^  the  Court  has  no  jurisdiction  to  adjudge  bankrupt, 
the  right  course  for  any  person  aggrieved  by  the  error  of  the 
Court  is  to  appeal  to  the  proper  English  appellate  tribunals,  and 
the  Courts  of  Scotland  or  of  Victoria  will  not,  it  is  conceived, 
act  in  effect  as  Courts  of  Appeal  from  the  decision  of  an  English 
Bankruptcy  Court.  The  correctness  of  this  suggested  reply  is, 
however,  by  no  means  certain  ;  nor  does  it,  even  if  correct,  neces- 
sarily apply  to  objections  to  the  exercise  of  bankruptcy  jurisdic- 
tion by  the  English  Court,  which  are  based  on  the  adjudication 
of  bankruptcy  having  been  pronounced  under  a  mistaken  view  of 
the  facts,  as  where  the  English  Court  holds  that  the  bankrupt  is 
domiciled  in  England,  whereas  he  is,  in  fact,  domiciled  in  Scot- 
land, or  which  are  based  on  the  ground  that  the  adjudication  of 
bankruptcy  was  obtained  by  fraud. 

Illustratious. 

In  the  following  illustrations  iV  is  a  debtor  made  bankrupt 
under  the  English  Bankruptcy  Act,  1883. 

1.  iV,  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 
movables,  viz.,  money  and  debts,  owing  to  him  in  Scotland, 
Victoria,  and  France.  The  bankruptcy  is  an  assignment  to  the 
trustee  in  bankruptcy  of  such  money  and  debts.^ 

2.  N,  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 
land  in  Scotland,  the  Isle  of  Man,  and  in  Victoria.  The  bank- 
ruptcy is  an  assignment  to  the  trustee  of  such  land.' 

3.  N,  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 

'  See  chap,  viii.,  Rule  54,  p.  278,  emte.  The  supposed  question  might  have  arisen 
under  the  Act  of  1869  with  regard  to  a  case  such  as  Ex  parte  Crispin  (1873),  L.  R. 
8  Ch.  374,  or,  under  the  Bankruptcy  Act,  1883,  with  regard  to  a  case  such  as  In  re 
Fearam,  [1892]  2  Q.  B.  (0.  A.)  263,  had  the  decision  of  the  English  Court  been 
against  the  appellant. 

'  See  p.  333,  ante. 

■>  See  pp.  331,  332,  ante. 

D.  Z 
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land  and  railway  shares  in  a  British  colony,  under  the  law  of 
which  the  transfer  of  the  land  and  of  the  shares  is  not  complete 
without  registration.  The  bankruptcy  is  an  assignment  to  the 
trustee  of  the  right  to  the  land  and  shares,  subject  to  the  necessity 
for  registration,  and  the  title  of  the  trustee  is  not  complete  until 
the  transfer  is  registered.^ 

4.  N,  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 
land  in  Italy.  The  English  bankruptcy  is  an  assignment  of  such 
land  to  the  trus-tee  in  so  far  as  it  is  an  assignment  under  the  law 
•of  Italy,  but  not  otherwise.^ 

5.  N,  after  the  commencement  of  the  bankruptcy,  but  a  month 
before  he  is  adjudicated  bankrupt,  possesses  goods  and  money  in 
Scotland  and  in  Victoria.  The  bankruptcy  is  an  assignment  to 
the  trustee  in  bankruptcy  of  such  goods  and  money  to  the  same 
extent  to  which  it  would  have  been  an  assignment  if  the  goods 
and  money  had  been  situate'  in  England. 

6.  X,  a  creditor,  obtains  without  legal  process  in  France  from 
JVj  after  he  is  adjudicated  bankrupt,  payment  of  a  debt  due  from 
N  to  X.  On  X's  coming  to  England  he  is  sued  by  A,  the  trustee, 
for  the  amount  of  the  money  paid  him  by  iV.  A  can  recover  from 
X  the  money  paid  by  iV.* 

7.  After  N  is  adjudicated  bankrupt  X  recovers  by  proceedings 
in  a  Pennsylvanian  Court  100/.  due  from  iV  to  X.  The  Court  has 
no  notice  of  the  bankruptcy,  and  there  is  nothing  to  show  that  the 
Court  intended  to  give  a  judgment  as  to  X's  title,  as  against  A, 
the  trustee  in  bankruptcy.  X,  on  coming  to  England,  is  sued  by 
A  for  the  100/.  A  can  recover  the  100/.  as  money  received  to  his 
use  by  X.* 

8.  After  iV  is  adjudicated  bankrupt,  X,  an  American  domiciled 
in  Pennsylvania,  recovers  by  proceedings  in  a  Pennsylvanian 
Court  ]  00/.  due  from  iV  to  X.  Y,  an  Englishman  domiciled  in 
England,  also  recovers  by  proceedings  in  the  same  Court  50/.  due 
to  him  from  iV.     The  Court  has,  in  both  oases,  notice  of  the  bank- 


'  See  pp.  330,  331,  ante,  and  Callmder  v.  Colonial  Secretary  of  Lagos,  [1891]  A.  C. 
460. 

2  See  pp.  331,  332,  ante. 

'  As  to  the  effect  of  English  bankruptcy  on  antecedent  transactions,  see  Bank- 
ruptcy Act,  1883,  ss.  43,  4.5—49. 

*  Oonf.  judgment  of  Lord  Loughborough  in  Sill\.  Jforswick  (1791),  1  H.  Bl. 
665,  689. 

5  Sillv.  Worswick  (1791),  1  H.  Bl.  6  5,  689;  Philips  v.  Bunter  (1795),  2  H.  Bl. 
402. 
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Tuptoy,  and  holds  that  the  title  of  each  of  the  creditors  is  better 
than  the  title  of  A,  the  trustee  in  bankruptcy.  X  and  F  come  to 
England,  and  A,  the  trustee,  sues  each  of  them  for  the  money 
obtained  under  the  Pennsylvanian  judgments.  A  certainly  cannot 
recover  the  100/.  from  X,  the  American.  Probably  he  cannot 
recover  the  50/.  fi-om  Y,  the  Englishman,  but  this  is  not  certain. ^ 

9.  X,  the  American  creditor,  under  the  circumstances  stated 
in  Illustration  8,  attempts  to  prove  under  iV's  bankruptcy  for  a 
further  sum  of  500/.  due  from  iV  to  X.  He  will  not  be  allowed  to 
prove  unless  he  pays  over  to  A,  the  trustee,  the  100/.  recovered.^ 

(ii)  As  a  Discharge. 

Rule  69.^ — A  discharge  under  an  English  bankruptcy 
from  any  debt  or  liability  is,  in  any  country  forming 
part  of  the  British  dominions,  a  discharge  from  such  debt 
or  liability  wherever  or  under  whatever  law  the  same  has 
been  contracted  or  has  arisen. 

II.  Winding  UP. 

RuLK  70.'' — The  winding-up  of  a  company  impresses 
the  whole  of  its  property  witli  a  trust  for  application  in 

'  If  Mr.  Westlake's  view  of  the  law  be  correct,  A  can  recover  the  bOl.  due  from 
Y.     See  p.  33-5,  note  2,  ante. 

'  See  pp.  335,  336,  ante. 

'  See  mUs  V.  M'Eenry  (1871),  L.  R.  6  C.  P.  228  ;  Edwards  v.  RonaU  (1830), 
1  Knapp,  359.  For  the  comment  on  and  illustrations  of  this  Rule,  see  chap,  xviii. 
Bules  114 — 117,  post,  where' the  v^hole  of  the  Rules  as  to  the  extra-territorial  effect 
of  bankruptcy  as  a  discbarge  are  laid  down  and  explained. 

*  See  Westlake  (4th  ed.),  p.  165  ;  In  re  Orientallnlamd  Steam  Co.,  Ex  parte  Scinde 
Mail.  Co.  (1874),  L.  R.  9  Ch.  S57,  and  p.  660,  judgment  of  Mellish,  L.  J.,  and 
p.  659,  judgment  of  James,  L.  J. ;  Minna  Craig  Steamship  Co.  v.  Chartered,  f  c.  Bank 
[1897]  1  Q.  B.  65  ;  (C.  A.)  460.  Compare  Lindley,  Company  Law  (6th  ed.), 
p.  899.  See,  further,  the  Companies  (Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63) 
especially  as  to  liquidator,  ss.  4,  12 — 24.  It  is,  however,  apparently  saggested  by 
Westlake,  p.  165  and  p.  162,  that  this  rule  applies  only  where  the  company  is  one 
which  is  domiciled  in  England,  i.e.,  "which  derives  its  incorporation  or  other 
"  legal  existence  from  the  law  of  England,  or  from  Britisb  law  as  connected  with 
"  England  rather  than  with  any  other  part  of  the  Empire."  Westlake,  p.  162 
s.  131.  As  to  a  company  which  is  not  domiciled  in  England,  "it  is  difficult  to 
"  suppose,"  he  writes,  "that  either  its  movable  or  its  immovable  property,  situate 
"  out  of  England,  could  be  strictly  considered  as  passing  by  such  winding-up, 
"  though  it  might  very  likely,  for  convenience,  be  administered  in  the  English 
"  Court  as  long  as  there  was  not  a  concurrent  winding-up  in  the  company's 
"  domicil."  Westlake,  p.  168.  As  to  jurisdiction  to  wind  up  a  company  see 
Rules  60,  61,  pp.  297,  300,  ante. 
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the  course  of  the  winding-up,  for  the  benefit  of  the  per- 
sons interested  in  the  winding-up,  if  such  persons  are 
subject  to  the  jurisdiction  of  the  Court. 

Comment. 

The  winding-up  of  a  company  under  the  Companies  Acts 
impresses  the  whole  of  the  assets  of  the  company  with  a  trust  for 
application  in  the  course  of  the  winding-up,*  and  the  English  Court 
will,  in  as  far  as  lies  within  its  power,  cause  the  property  of  thfr 
company  to  be  treated  as  trust  property,  to  be  dealt  with  for  the 
benefit  of  the  persons  interested  in  the  winding-up.  Thus,  where  a. 
company  having  its  chief  office  in  England,  but  carrying  on 
business  in  India,  was  ordered  to  be  wound  up,  judgment  creditors 
in  this  country  who  had  proved  under  the  winding-up  were  not 
allowed  to  attach  property  of  the  company  in  India,  and  the  law 
was  thus  laid  down : — 

"  The  winding-up  is  necessarily  confined  to  this  country.  .  .  . 
"  The  English  Act  of  Parliament  has  enacted  that,  in  the  case  of  a 
"  winding-up,  the  assets  of  the  company  so  wound  up  are  to  be 
"  collected  and  applied  in  discharge  of  its  liabilities.  That  makes^ 
"  the  property  of  th*:  company  clearly  trust  property.  It  is  pro- 
"  perty  affected  by  the  Act  of  Parliament  with  an  obligation  to  be 
"  dealt  with  hj  the  proper  officer  in  a  particular  way.-  Then  it  has 
"  ceased  to  be  beneficially  the  property  of  the  company,  and,  being 
"  so,  it  has  ceased  to  be  liable  to  be  seized  by  the  execution  creditors 
"  of  the  company. 

"  There  may,  no  doubt,  be  some  difficulty  in  the  way  of  dealing 
"  with  assets  and  creditors  abroad.  The  Court  abroad  may  some- 
"  times  not  be  disposed  to  assist  this  Court,  or  take  the  same  view 
"  of  the  law  as  the  Courts  of  this  country  have  taken  as  to  the 
"  proper  mode  of  dealing  with  such  ccjmpanies,  and  also  with  such 
"  assets.  If  so,  we  must  submit  to  these  difficulties  when  they 
"  occur. 

"  In  this  particular  case  there  is  no  such  difficulty.  There  were 
"  assets  fixed  by  the  Act  of  Parliament  with  a  trust  for  equal  dis- 
"  tribution  amongst  the  creditors.  One  creditor  has,  by  means  of 
"  an  execution  abroad,  been  able  to  obtain  possession  of  part  of 
"  those  assets.  The  Vice-Chancellor  was  of  opinion  that  this  was 
"  the  same  as  that  of  one  cestui  que  trust  getting  possession  of  the 

'  Compare  Westlake,  pp.  165,  166. 
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■"  trust  property  after  the  property  had  been  affected  with  notice  of 
"  the  trust.  If  so,  that  cestui  que  trust  must  bring  it  in  for  dis- 
"  tribution  among  the  other  cestius  que  trust.  So  I,  too,  am  of 
"  opinion  that  these  creditors  cannot  get  any  priority  over  their 
■"  fellow  creditors  by  reason  of  their  having  got  possession  of  the 
"  assets  in  this  way.  The  assets  must  be  distributed  in  England 
"  upon  the  footing  of  equality."  ^ 

"  No  doubt  winding-up  differs  from  bankruptcy  in  this  respect, 
"  that  in  bankruptcy  the  whole  estate,  both  legal  and  beneficial,  is 
"  taken  out  of  the  bankrupt,  and  is  vested  in  his  trustees  or 
"  assignees,  whereas  in  a  winding-up  the  legal  estate  still  remains 
"  in  the  company.  But,  in  my  opinion,  the  beneficial  interest  is 
"  clearly  taken  out  of  the  company.  What  the  statute  says  in 
"  the  ninety-fifth  section  [of  the  Companies  Act,  1862  (25  &  26 
"  Vict.  c.  89)  ]  is  that  from  the  time  of  the  winding-up  order  all 
"  the  powers  of  the  directors  of  the  company  to  carry  on  the  trade  or 
"  to  deal  with  the  assets  of  the  company  shall  be  wholly  deter- 
"  mined,  and  nobody  shall  have  any  power  to  deal  with  them 
"  except  the  official  liquidator,  and  he  is  to  deal  with  them  for  the 
"  purpose  of  collecting  the  assets  and  dividing  them  amongst  the 
"  creditors.  It  appears  to  me  that  that  does,  in  strictness,  constitute 
"  a  trust  for  the  benefit  of  all  the  creditors,  and,  as  far  as  this 
"  Court  has  jurisdiction,  no  one  creditor  can  be  allowed  to  have  a 
"  larger  share  of  the  assets  than  any  other  creditor."^ 

The  reservation  implied  in  the  Words  in  italics,  and  to  which 
expression  has  been  given  in  Rule  69,  should  be  noted.  The  Rule 
applies  to  all  creditors  within  the  jurisdiction  of  the  Court.  Such 
are — (1)  creditors  domiciled  in  any  part  of  the  United  Kingdom, 
and  (2)  any  colonial  creditor,  e.g.,  an  inhabitant  of  Victoria,  or 
any  strictly  foreign  creditor,  e.g.,  a  Frenchman  who,  though  not 
domiciled  in  England,  has  either  proved  for  his  debt  under  the 
winding-up,  or  assented  to  a  deed  of  arrangement.  A  creditor, 
therefore,  coming  under  any  of  these  classes,  must  give  up  for  the 
benefit  of  the  other  creditors,  any  advantage  he  may  have  obtained 
for  himself  by  proceedings  in  a  British  colony,  or  in  a  strictly 
foreign,  e.g.,  French,  Court.^     But  a  colonial  or  a  foreign  creditor 

'  In  re  Oriental  Inland  Steam  Co.,  Ex  parte  ScindeRail.  Co.  (1874),  L.  R.  9  Oh.  557, 
558,  5-59,  judgment  of  James,  L.  J.     See  FUek's  Case,  [1894]  1  Ch.  369. 

*  In  re  Oriental  Inland  Steam  Co.  (1874),  L.  R.  9  Ch.  657,  560,  judgment  of 
Hellish,  L.  J. 

'  Ibid.  It  is  thus  possible  to  reconcile  In  re  Oriental  Inland  Steam  Co.  (1874), 
L.  R.  9  Ch.  557,  with  New  Zealand  Loan  and  Mercantile  Agency  Co.  y.  Morrison, 
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who,  not  being  domiciled  in  tlie  United  Kingdom,  has  neither 
proved  under  the  liquidation  nor  assented  to  a  deed  of  arrange- 
ment, may  retain  any  benefit  he  has  obtained  by  proceedings  in  a 
colonial  or  foreign  Court,  even  though  taken  after  the  commence- 
ment of  the  liquidation  in  England.^ 

Rule  71. — An  arrangement  under  the  Companies  Act, 
1862,  and  the  Acts  amending  the  same,  which  frees  a 
debtor  from  liability,  is  not  in  a  British  colony  a  discharge 
from  liability  for  a  debt  there  incurred.* 

Comment  and  Illustration. 

"  It  is  impossible  to  contend  that  the  Companies  Acts  as  a  whole 
'■  extend  to  the  colonies,  or  are  intended  to  bind  the  colonial 
"  Courts.  The  colonies  possess  and  have  exercised  the  power  of 
"  legislating  on  these  subjects  for  themselves,  and  there  is  every 
"  reason  why  legislation  of  the  United  Kingdom  should  not 
"  unnecessarily  be  held  to  extend  to  the  colonies,  and  thereby 
"  overrule,  qualify,  or  add  to  their  own  legislation  on  the  same 

"  subject. 

***** 

"  If,  as  their  lordships  hold,  the  Arrangement  Act  of  1870  does 
"  not  extend  to  the  colonies,  the  proceedings  in  the  English  Court 
"  are  for  this  purpose  proceedings  in  a  foreign  Coui-t,  and  cannot 
"  be  pleaded  in  Victoria  as  a  defence  to  an  action  by  a  Yictorian 
'■  creditor."^ 

X  8f  Co.  is  a  company  incorporated  under  the  English  Com- 
panies Acts,  and  has  its  head  office  in  England.  X  i!^  Co.  incurs 
in  Victoria  a  debt  of  3,000/.  to  A.  After  the  debt  is  inciu'red  an 
order  is  made,  on  the  application  oi  X  8f  Co.,  by  the  English 
High  Court  for  winding-up  the  company.  A  scheme  of  arrange- 
ment is  made  in  accordance  with  the  Companies  Acts,  and  under 


[189S]  A.  C.  349,  357,  359,  though  probably  the  judgment  in  the  former  case  may 
have  been  given  under  the  view  that  the  principle  ot  Mlis  v.  M'Hefiry  (1871),  L-  R- 
6  C.  P.  228,  was  applicable  to  a  winding-up  under  the  Companies  Acts,  and  placed 
the  property  of  the  debtor  in  the  colonies  under  the  management  of  the  liquidator, 
as  to  which  see  Rule  70,  p.  339,  ante. 

'  Neu)  Zealand  Loan  and  Mercantile  Agency  Co.  v.  Morrison,  [1898]  A.  C.  349. 

^  Ibid.,  349,  357,  369,  judgment  of  Privy  Council.  See  also  OibbsY.  Societe  des 
Metaux  (1891)),  25  Q.  B.  D.  (C.  A.)  399. 
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these  Acts  is  binding  on  all  oreditors.  A,  after  the  arrangement 
is  made,  brings  an  action  against  X  8f  Co.  in  a  Victorian  Ooui't 
for  the  3,0ii0/.  The  arrangement  under  the  Companies  Acts  does 
not  in  Victoria  discharge  X  8f  Co.  from  liability  for  the  debt.^ 


(C)  ENGLISH  GEANT  OF  ADMINISTRATION.^ 

Rule  72.' — An  English  grant  has  no  direct  operation 
out  of  England. 

This  Rule  must  be  read  subject  to  Rules  76  to  78.'' 

Comment. 

"  It  must  not  be  understood  .  .  .  that  where  a  testator  dies 
"  domiciled  in  England,  leaving  assets  abroad,  the  grant  of  probate 
"  here  [or  of  letters  of  administration]  can  extend  to  them,  so  as  to 
"  give  the  executor  the  legal  right  to  recover  them  abroad.  For 
"  the  probate  was  [or  letters  of  administration  were]  never  granted 
"  except  for  goods  which  at  the  time  of  the  death  were  within  the 
"  jurisdiction  of  the  Ordinary  who  made  the  grant."* 

An  English  grant  does  not,  in  short,  of  itself  enable  the  personal 
representative  even  of  a  man  who  has  died  domiciled  in  England 
to  sue  in  a  foreign  Court.^ 

Rule   73.'' — An   English   grant    extends    to    all   the 

'  New  Zealand  Loan  and  Mercantile  Agency  Co.  y.  Morrison,  [1898]  A.  C.  349. 

*  Williams,  Executors,  10th  ed.,  272—274,  and  especially,  Westlake,  pp.  118 — 
120;  Foote,  pp.  285,  290,  291  ;  Nelson,  202,  216,  217.  For  jurisdiction  to  make  a 
grant,  see  Kules  62  and  63,  pp.  303,  307,  ante. 

3  See  Williams,  Executors,  pp.  272—274  ;  Atkins  v.  Smith  (1740),  2  Atk,  63. 

*  See  especially,  as  to  extension  of  EngUsli  grant  to  Ireland  and  to  Scotland 
respectively,  Rules  76,  77,  pp.  350,  351,  post,  and  as  to  extension  to  colonies, 
compare  Rule  78,  p.  352,  post. 

*  WiUiams,  Executors,  p.  273. 
6  Ibid.,  p.  274. 

'  Whytey.  Eote{lSi1),  3  Q.  B.  493,  607;  Scarth  ..  Bishop  of  London  (1828),  1 
Hagg.  Eoc.  625.  "An  English  grant  of  probate  or  administration  properly 
"  obtained  here  is  by  the  English  Courts  regarded  as  extending  to  all  the  personal 
"  property  of  the  deceased,  wherever  situate  at  the  time  of  his  death,  at  least  in 
"  such  a  sense  that  a  representative  duly  constituted  in  England  may  sue  in 
"  England  in  relation  to  foreign  assets."  Foote,  p.  286.  This  sentence  accurately 
sums  up  the  position  of  an  English  administrator,  except  that  the  word  "  movables  " 
ought  apparently  to  be  substituted  for  "  personal  property,"  as  an  English  adminis- 
trator could  not  bring  an  action  in  England  in  relation,  e.g.,  to  leaseholds  situate  in 
New  York.     See  Rule  39,  p.  201,  ante. 
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movables  of  the  deceased,  wherever  situate,  at  the  time 
of  his  death,  at  least  in  such  a  sense  that  a  person  who 
has  obtained  an  English  grant  i  who  is  hereinafter  called 
an  English  administrator)  may — 

(1)  sue  in  an  English  Court  in  relation  to  movables 

of    the    deceased   situate    in    any   foreign^ 
country  ; 

(2)  receive*  or  recover  in  a  foreign  country  movables 

of  the  deceased  situate  in  such  country  (?). 

Comment. 

Though  the  jurisdiction  of  the  Court  to  make  a  grant  arises 
from  there  being  property  of  the  deceased  (however  small  in 
amount)  situate  in  England/  an  ordinary  grant*  constitutes  the 
administrator  the  representative  of  the  deceased,  not  only  in  respect 
of  the  property  the  presence  of  which  in  England  gave  the  Court 
jurisdiction,  but  also  in  respect  of  the  whole  of  the  deceased's 
movable  property.  No  doubt  there  is  some  difficulty  in  determining 
what  is  the  precise  effect  of  an  English  grant  on  property  situate 
abroad,  and  the  question  what  is  its  effect  is  further  considered  in 
the  comment  on  Eule  75.^  Thus  much,  however,  appears  to  be 
certain.  An  English  administrator  can  sue  in  an  English  Court 
in  respect  of  movables  of  the  deceased  situate  abroad,  e.g.,  in 
Victoria  or  in  France ;  nor  would  it  here  be  any  answer  to  an 
action  by  the  administrator  in  respect  of  such  movables  that  the 
deceased  did  not  die  domiciled  in  England.  The  administrator, 
further,  has,  as  far  as  English  Courts  are  concerned,  the  right  to 


'  And  of  course  if  situate  in  England. 

2  See  Atkins  v.  Smith  (1740),  2  Atk.  63. 

3  See  Eule  63,  p.  307,  ante. 

*  I.e.,  a.  grant  which  is  not  in  any  way  limited.     See  p.  307,  note  2,  ante. 

"  All  personal  [i.e.,  movable]  property  follows  the  person,  and  the  rights  of  a 
' '  person  constituted  in  England  representative  of  a  party  deceased,  domiciled  in 
"  England,  are  not  limited  to  the  personal  property  in  England,  but  extend  lo 
•"  such  property  wherever  locally  situate.  So,  where  general  probate  has  been 
"  granted  in  England  of  the  will  of  a  domiciled  Scotchman,  the  ordinary -judgment 
' '  may  be  obtained  here  for  administration  of  the  personal  estate,  without  limiting 
"  it  to  the  English  assets."  Walker  &  Elgood  (4th  ed.),  pp.  108,  109,  citing 
Stirling-Maxwell  V.  Cartwright  (1879),  11  Oh.  D.  (C.  A.)  522;  Ewing -v.  Orr-Ewing 
(1883),  9  App.  Cas.  34. 

»  See  p.  346,  post. 
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receive  or  recover  in  a  foreign  country  movables  of  the  deceased. 
But  it  of  course  depends  on  the  law,  not  of  England,  but  of  the 
foreign  country,  whether  he  has  there,  in  accordance  with  its  law, 
the  right  to  receive  such  movables. 

Illustrations. 

In  the  following  illustrations  A  is  the  administrator  of  T  under 
an  English  grant : — 

1.  X,  a  Frenchman  resident  in  France,  has  before  T's  death 
made  a  contract  with  T,  which  was  to  be  performed  in  England, 
and  has  broken  it.  A  can  bring  an  action  against  X  in  England 
for  the  breach  of  contract. 

2.  X,  a  Frenchman  resident  in  France,  converts  in  France 
goods  of  T.  X  comes  to  England.  A  can  sue  X  in  England  for 
the  conversion.^ 

3.  X,  an  American  living  in  New  York,  owes  100/.  to  T.  A 
has  a  right^  to  receive  payment  of  the  debt  from  X,  and  A  has 
also  a  right  to  recover  payment  of  the  100/.  from  X  by  any 
proceedings  in  the  Courts  of  New  York  which  are  allowed  by  the 
law  of  New  York,  e.g.,  by  obtaining  in  New  York  a  grant  of 
administration,  and  bringing  an  action  there  against  X. 

Rule  74.^— When  a  person  dies  domiciled  in  England, 
the  Courts  of  any  foreign  country  ought,  by  means  of  a 
grant,*  or  otherwise,  to  enable  the  English  administrator 
to  act  as  personal  representative  of  the  deceased  in  such 
foreign  country,  in  regard  to  any  movable  there  situate. 

Comment. 

An  English  Court  has  no  power  to  dictate  to  the  tribunals  of 
foreign  countries  what  is  the  course  which  they  ought  to  pursue. 
According,  however,  to  the  doctrines  of  English  law,  the  beneficial 
succession  to  a  deceased  person's  movables  is  governed  by  the  law 
of  his  domicU  {lex  domicilii),^  and  the  Courts  of  his  domicil  have 
primary,   though   not   exclusive,   jurisdiction    to    determine    the 


'    WTiyte  V.  Jtose  (1842),  3  Q.  B.  493,  506. 

*  I.e.,  according  to  English  law. 

3  Atkins  V.  Smith  (1740),  2  Atk.  63  ;  Burn  v.  Cole  (1762),  Ambl.  415. 

*  For  meaning  of  "  grant,"  see  Rale  62,  p.  303,  ante. 

«  See  chap,  xxxi.,  Rules  181—187,  pp.  664—680,  post. 
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suooession  to  such  movables.^     It  follows,  therefore,  that  the  repre- 
sentative under  an  English  grant  of  a  deceased  person  who  has 
died  domiciled  in  England  ought,  in  the  opinion  of  English  judges, 
to  be  placed  by  the  Courts  of  any  foreign  country,  where  the 
deceased  has  left  movable  property,  in  a  position  there  to  represent 
the  deceased.     The  claim,  however,  of  the  English  administrator 
of  a  person  who  has  died  domiciled  in  England,  to  be  made  repre- 
sentative of  the  deceased  in  a  foreign  country,  is  by  no  means  an 
absolute  one.     "  The  grant  of  probate,"  it  has  been  laid  down, 
'  does  not,  of  its  own  force,  carry  the  power  of  dealing  with  goods 
'  beyond  the  jurisdiction  of  the  Court  which  grants  it,  though  that 
'  may  be  the  Court  of  the  testator's  domicil.     At  most  it  gives  to 
'  the  executor  a  generally  recognised  claim  to  be  appointed  by  the 
'  foreign    country   or   jurisdiction.     Even   that   privilege   is   not 
'  necessarily  extended  to  all  legal  personal  representatives,  as,  for 
'  instance,  when  a  creditor  gets  letters  of  administration  in  the 
'  Court  of  the  domicil."^ 

Rule  75.^ — The  following  property*  of  a  deceased 
person  passes®  to  the  administrator  under  an  English 
grant : — 

(1)  Any  property  of  the  deceased  which  at  the  time 
of  his  death®  is  locally  situate'  in  England.^ 

'  See  chap,  xvi.,  Rule  90,  post;  Enohin  v.  Wylie  (1862),  10  H.  L.  0.  1  ;  Ewing  v. 
Orr-Ewing  (1883),  9  App.  Gas.  34  ;  (1885)  10  App.  Gas.  453. 

»  Blackwood  v.  The  Queen  (1882),  8  App.  Gas.  82,  92,  9i,  judgment  of  Privy 
Council.     See  In  re  Kloebe  (1884),  28  Ch.  D.  175,  179,  judgment  of  Pearson,  J. 

At  the  present  day,  at  any  rate,  our  Courts  would  not  expect  that  any  foreign, 
e.g.,  a  colonial,  Court  should  grant  administration  to  the  English,  administrator  of  a. 
deceased  person  who  did  not  die  domiciled  in  England.  See  Bum  v.  Cole  (176'i), 
Ambl.  415,  416,  language  of  Lord  Mansfield,  C.  J. 

3  See  1  Williams,  Executors  (10th  ed.),  pp.  272—274  ;  Ibid.,  1283—1289;  Wtst- 
lake  (4th  ed.),  pp.  118-124  ;  Foote  (3rd  ed.),  pp.  285—291,  294  ;  Nelson,  pp.  202— 
217. 

*  For  definition  of  "  property,"  see  Rule  62,  p.  303,  ante. 

^  Since  the  word  ' '  administrator  "as  here  used  includes  an  executor  (see  Rule  62. 
p.  303,  ante),  the  term  "passes"  is  not  strictly  correct;  for  the  property  of  the 
deceased  does  not  pass  to  the  executor  under  the  grant,  but  rather  vests  in  him  on 
the  death  of  the  testator  (see  p.  305,  ante).  Still,  the  language  employed  in  the  Rule- 
is  convenient  and  usual  (compare  Westlake,  p.  118),  and  expresses  what  is  meant,, 
viz.,  that  certain  property  belongs  to,  and  must  be  accounted  for  by,  the  adminis- 
trator or  executor  who  has  obtained  a  grant. 

s  See  Walker  &  Elgood,  pp.  149,  156  and  140  (2). 

■"  As  to  local  situation  of  property,  see  pp.  309 — 314,  amte. 

*  See  Attorney -General  y.  Dimond  (1831),  1  Cr.  &  J.  356,  370,  judgment  of 
Lyndhurst,  C.  B. 
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(2)  Any  movables  of  the  deceased,  or  the  proceeds 

of  any  property  of  the  deceased,  which, 
though  not  situate  in  England  at  the  time  of 
the  death  of  the  deceased,  are  received, 
recovered,  or  otherwise  reduced  into  posses- 
sion by  the  English  administrator  as  such 
administrator.^ 

(3)  Any  movables  of  the  deceased  which  after  his 

death  are  brought  into  England  before  any 
person  has,  in  a  foreign  country  where  they 
are  situate,  obtained  a  good  title  thereto 
under  the  law  of  such  foreign  country  {lex 
situs)  and  reduced  them  into  possession.^ 

Comment 

All  the  property  of  the  deceased,  whether  it  coBsist  of  immov- 
ables' or  of  movables  {i.e.,  of  land,  goods,  or  choses  in  action),  which 
at  the  time  of  his  death*  is  locally  situate*  in  England,  passes  to 
the  English  administrator,  and  this  even  though  the  propprty  is 
not  reduced  into  possession.^  Foreign  lands  or  immnvables,  on 
the  other  hand,  do  not  pass  under  the  English  grant. 


'  See Dowdale' s  Cos-:  (1605),  6  Rep.  46b,  tiom.  Richardson  v.  Bou-dale,  Cro.  Jac.  o'l ; 
Westlake,  p.  123  ;  Foote,  p.  293.  See  as  to  right  of  EngUsh  administrator  to 
receive  or  recorer  debts  or  other  movables,  Rule  73,  p.  343,  ante. 

^  See  chap,  xxiv..  Rule  143,  post,  and  cases  there  cited,  especially  Castriqui  v. 
Imrie  (1870),  L.  R.  4  H.  L.  414,  429  ;  In  re  Queensland,  #c.  Co.,  [1891]  1  Ch.  -136, 
545,  judgment  of  North,  J.  Contrast,  however.  Westlike,  p.  119  ;  Story,  s.  516  ; 
and  Whyte  v.  Rose  (1842),  3  Q.  B.  493,  506,  dicta  of  Rolfe,  B.,  and  Parke,  B. 

For  rights  further  of  an  English  administrator,  as  against  personal  property  in 
England  in  the  hands  of  a  foreign  personal  representative,  see  chap,  xviii..  Rule  121, 
and  comment,  post;  and  as  to  the  title  of  a  foreign  personal  representative  to 
movables  of  the  deceased.  Ibid.,  Rule  120,  p.  447,  post. 

^  See  for  a  very  limited  and  uuimportant  exception  as  to  land  which  comes  within 
the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  1  (4). 

"  See  Rule  63,  p.  307,  ante. 

5  As  to  the  local  situation  of  property  for  the  purpose  of  administration,  see 
pp.  309—312,  ante. 

"  This  seems  to  follow  from  the  Land  Transfer  Act,  1897,  s.  1,  taken  together 
with  the  rules  as  to  the  incidence  of  probate  duty,  and  the  rules  as  to  the  j  urisdiction 
of  the  EoclesiaBtioal  Court",  on  which  the  incidence  to  probate  duty  originally 
depended.  (See  pp.  312-314,  ante.)  See  Attorney -General  v.  Ilimond  (1831),  I 
Cr.  &  J.  356,  370,  judgment  of  Lyndhurst,  C.  B. 
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An  English  administrator  is  apparently  in  some  respects  re- 
garded by  our  Courts  as  the  representative  of  the  deceased  (at  any 
rate  if  he  dies  domiciled  in  England)  as  regards  the  whole  of  his 
movables.  But  it  is  certainly  not  the  case  that  the  whole  of  such 
movables,  wherever  situate,  pass  immediately  to  the  English 
administrator  under  the  grant. 

In  regard  to  the  difficult  question,  what  are  the  movables  which 
do  pass  under  an  ordinary  English  grant,  the  following  points 
may,  it  is  submitted,  though  with  some  hesitation,  be  considered  as 
pretty  well  established : — 

(1)  Any  movable  of  the  deceased,  which  at  the  time  of  his 
death  1  is  locally  situate  in  England,  passes  to  the  English 
administrator. 

(2)  When  any  movable^  of  the  deceased  is  in  fact  received 
or  recovered  by  the  English  administrator  as  such,  it  of  course 
passes  to  him  and  forms  part  of  the  fund  to  be  administered  in 
England;  and  this  is  so  whether  the  propeity  is  received,  or  re- 
covered by  action  in  England,  or  received,  or  recovered  by  action 
in  a  foreign  country,'  provided  always  in  the  latter  ca-e  that  the 
property,  e.g.,  goods  or  debts,  come  into  the  hands  of  the  adminis- 
trator in  his  character  of  English  administrator.  This  limita- 
tion should  be  noted,  for  movables,  e.g.,  goods  or  money,  of  which 
an  English  administrator  gets  possession  in  a  foreign  country, 
but  not  in  his  character  of  English  administrator,  do  not  pass 
to  him  under  the  grant.  Thus,  if  the  deceased  dies  domiciled  in 
England  and  his  English  administrator  obtains  a  grant  in  Victoria 
and  there  recovers  debts  due  to  the  deceased,  the  amount  recovered 
comes  into  his  hands  as  Victorian  administrator;  he  must  ad- 
minister it  according  to  the  law  of  Victoria,*  and  the  only  portion 
which  passes  to  him  under  the  English  grant  is  that  part  (if  any) 
which  under  Victorian  law  comes  to  or  remains  in  his  hands  for 
administration  in  England,  i.e.,  which  he  holds  in  his  character  of 
English  admiaistrator. 

(3)  Any   goods   of  the   deceased,  e.g.,  furniture   or  a  watch. 


1  See  Rule  75  (1). 

'  See  Rale  75  (2). 

'  SowdaWs  Case  (1605),  6  Rep.  46  b,  nom.  Richardson  v.  Dowdale,  Cro.  Jae.  55  ; 
A/kins  V.  Smith  (1740),  2  Atk.  6.'?.  Compare,  as  to  the  general  effect  of  an  English 
grant,  Stirling-Maxwell  v.  Oartwright  (1879),  11  Ch.  D.  (C.  A.)  522  ;  Ewing  v.  Orr- 
Eioing  (1883),  9  App.  Cas.  34  ;  and  consider  espeiiially,  Westlake,  pp  123,  124 
compared  with  Story,  c.  514  a. 

'  See  chap,  xxx.,  Rule  181,  p.  658,  post. 
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which  are  brought  into  England  after  his  death,  before  any  person 
has,  under  the  law  of  a  foreign  country  wher )  they  are  situate, 
obtained  a  good  title  to  them,  pass  to  the  English  administrator ; 
aad  goods  which  belong  to  the  deceased,  but  which  after  his  death 
have  in  a  foreign  country,  in  accordance  with  the  laws  thereof, 
passed  to  and  come  into  the  possession  of  another  person,  e.g., 
a  purchaser,  certainly  do  not  on  coming  to  England  become  the 
property  of  the  English  administrator.  Tne  question  lequiring 
consideration  is  whether  goods  of  the  deceased  to  which  another 
person  has  in  a  foreign  country  obtained  a  title,  e.g.,  as  foreign 
personal  representatiye,  without  having  taken  them  into  po;session, 
pass,  on  arrivino:  in  England,  to  the  English  administrator  ? ' 

(4)  In  cases  in  which  a  foreign  personal  representative  can  be 
made  accountable  in  England  for  property  of  deceased  in  his 
hands  in  England,^  such  property  is  recoverable  in  England  by, 
and  constitutes  assets  in  the  hands  of,  the  English  administrator.' 

Illustrations. 

In  the  following  illustrations  JV  is  the  deceased,  A  is  the  English 
administrator. 

1.  N  leaves  freehold  and  leasehold  property,  and  goods  and  bills 
payable  to  bearer,  in  England.     They  pass  to  A. 

2.  JV  leaves  debts  due  to  him  from  debtors  resident  in  England. 
They  pass  to  A. 

y.  iV  dies  in  a  lodging  at  New  York  and  leaves  goods  there. 
At  A'b  request  the  landlord  of  the  house  where  iV"  dies  hands  over 
the  goods  to  A  as  iV's  English  administrator,  and  also  pays  ^  as 
such  administrator  100/.  due  from  the  landlord  to  N.  No  repre- 
sentative of  iV"  has  been  constituted  under  the  law  of  New  York. 
A  comes  to  England  with  the  goods  and  money.  The  goods  and 
the  money  pass  to  A. 

4.  A  recovers  by  action  in  England  100/.  due  to  JV  from  X,  a 
debtor  living  in  New  York.     The  100/.  passes  to  A. 

5.  iVdies  leaving  goods  in  New  York.  B  takes  out  administra- 
tion to  JV  in  New  York,  and,  as  New  York  administrator,  takes 


Compare  Westlake,  p.  119,  and  see  further  on  this  point  chap,  xviii.,  comment 
on  Rule  120,  p.  448,  post. 

'  See  chap,  xviii.,  Rule  121,  post. 

3  See  Westlake,  pp.  122,  123 ;  Lowe  v.  Fairlie  (1817),  2  Madd.  101  ;  Logan  v. 
Fairlie  (1825),  2  S.  &  St.  284 ;  Scmdilands  v.  Innes  (1829),  3  Sim.  263  ;  Tyler  v.  Bell 
(1837),  2  My.  &Cr.  89  ;  JBondv.  Graham  (1842),  1  Hare,  482. 
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possession  of  tlie  goods.     B  at  New  York  sells  them  to  a  purchaser 
who  brings  them  to  England.     They  do  not  pass  to  A. 

6.  N  dies  in  New  York  leaving  there  a  watch  and  jewels.  B 
takes  out  letters  of  administration  in  New  York  to  N.  After  B 
has  taken  out  letters  of  administration  to  N,  but  before  B  has 
taken  possession  of  the  watch  and  jewels,  X,  the  son  of  N,  takes 
possession  of  them,  and  brings  them  to  England.  Semble,  they 
pass  to  ^  .^ ' 

7.  N,  domiciled  in  England,  dies  intestate  in  New  York,  where 
he  leaves  goods.  B  obtains  letters  of  administration  to  N  from  a 
Court  of  competent  jurisdiction  in  New  York.  B,  acting  under 
ihe  direction  of  such  Court,  hands  over  the  goods  of  N  at  New 
York  to  C,  as  the  person  entitled  to  them  in  the  judgment  of  such 
Court  as  iV's  next  of  kin.  C  brings  the  goods  to  England. 
IVhether  the  goods  pass  to  A?^ 


Extension  of  English  Grant  to  Ireland  and  Scotland. 

Rule  76.* — An  English  grant*  will,  on  production  of 
the  said  grant  to,  and  deposition  of  a  copy  thereof  with, 
the  proper  officer  of  the  High  Court  of  Justice  in  Ireland, 
be  sealed  with  the  seal  of  the  said  Court,  and  be  of  the 
like  force  and  effect,  and   have  the  same  operation  in 


1  See  Westlake,  p.  119,  and  Poote  (3rd  eJ.),  p.  290.  "  [f  proptrty  cameto  Engliind 
*'  after  the  death,  would  the  foreign  administration  give  a  right  to  it  ?  "  Whyte  v. 
Mose  (1842),  3  Q.  B.  493,  506,  per  Rolfe,  B.  "Suppose,  after  a  man's  death,  his 
■* '  watch  he  brought  to  England  hy  a  third  party,  could  such  party,  in  answer  to 
'  '•  an  action  of  trover  by  an  English  administrator,  plead  that  the  watch  was  in 
*'  Ireland  at  the  time  of  the  death  ?  "     Ibid.,  per  Parke,  B. 

It  may,  however,  be  doubtful  whether  the  goods  have  not  become  the  goods  of  B 
before  their  arrival  in  England,  and  therefore  whether  they  ought  to  pass  to  A. 

•  See  Walker  &  Elgood,  pp.  226,  234. 

^  "  From  and  after  the  [1st  day  of  January,  1858],  when  any  probate  or  letters 
■* '  of  administration  to  be  granted  by  the  Court  of  Probate  in  England  shall  be 
■' '  produced  to,  and  a  copy  thereof  deposited  with,  the  Registrars  of  the  Court  of 
• '  Probate  in  Ireland,  such  probate  or  letters  of  administration  shall  be  sealed  with 
"  the  seal  of  the  said  last-mentioned  Court,  and,  being  duly  stamped,  shall  be  of 
^ '  the  like  force  and  eflfeot,  and  have  the  same  operation  in  Ireland,  as  if  it  had 
"  been  originally  granted  by  the  Court  of  Probate  in  Ireland."  Probates  and 
Letters  of  Administration  Act  (Ireland),  1857  (20  &  21  Vict.  o.  79),  s.  94. 

See,  further,  the  Judicature  Act  (Ireland),  1877  (40  &  41  Vict.  c.  57).  Compare 
-the  Finance  Act,  1894  (57  &  58  Viot.  u.  30),  ss.  1,  6,  22. 

'  For  meaning  of  "English  grant,"  see  Rule  62,  p.  303,  ante. 
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Ireland,  as  a  grant  of  probate  or  letters  of  administration 
made  by  the  said  Court.^ 

The  latter  grant  is  hereinafter  referred  to  as  an  Irish 
grant. 

Comment. 

An  English  grant  may  be  extended  to  Ireland  under  this  Rule, 
"whatever  be  the  domicil  of  the  deceased.^ 

Rule  77.^ — An  English  grant  made  to  the  adminis- 
trator of  any  person  duly  stated  to  have  died  domiciled  ' 
in  England  will,  on  production  of  the  said  grant  to,  and 
deposition  of  a  copy  thereof  with,  the  clei-k  of  the  Sheriff 
Court  of  the  County  of  Edinburgh,  be  duly  indorsed 
with  the  proper  certificate  by  the  said  clerk,  and  there- 
upon have  the  same  operation  in  Scotland  as  if  a  con- 
iirmation  had  been  granted  by  the  said  Court. 

Comment. 

In  accordance  with  this  Rule,  an  English  grant  may,  when  the 
deceased  dies  domiciled  in  England,  by  formal  proceedings,  be 
■extended  to  Scotland,  so  as  to  have  there  the  operation  of  a  "  con- 

'  But  note  that  tlie  Land  Transfer  Act,  1897,  does  not  extend  to  Ireland  or  to 
•Scotland,  or  indeed  to  any  other  foreign  country,  i.e.,  to  any  country  except  England. 
•Compare  8.  26  and  the  Land  Transfer  Act,  1875,  s.  2. 

^  Contrabt  Rule  76  as  to  the  extension  of  an  English  grant  to  Scotland. 

3  "  Prom  and  after  the  date  aforesaid  [1 2th  Nov.  1868],  when  any  probate  or  letters 
"  of  administration  to  be  granted  by  the  Court  of  Probate  in  England  to  the  executor 
"  or  administrator  of  a  person  who  shall  be  therein,  or,  by  any  note  or  memorandum 
' '  written  thereon  signed  by  the  proper  officer,  stated  to  have  died  domiciled  in 
-"  England,  or  by  the  Court  of  Probate  in  Ireland  to  the  executor  or  administrator 
"  of  a  person  who  shall  in  lite  manner  be  stated  to  have  died  domiciled  in  Ireland, 
■"  shall  be  produced  in  the  Commissary  Court  of  the  County  of  Edioburgh,  and  a 
■'  copy  thereof  deposited  with  the  Commissary  Clerk  of  the  said  Court,  the  Commis- 
■"  sary  Clerk  shall  indorse  or  write  on  the  back  or  face  of  such  grant  a  certificate 
"  in  the  form,  as  near  as  may  be,  of  the  Schedule  (F)  hereunto  annexed  ;  and  such 
^'  probate  or  letters  of  administration,  being  duly  stamped,  shall  be  of  the  like  force 
' '  and  effect,  and  have  the  same  operation  in  Scotland,  as  if  a  confirmation  had 
"  been  granted  by  the  said  Court."  Confirmation  and  Probate  Act,  18-')8  (21  &  22 
Tict.  c.  56),  8.  14. 

See,  further,  the  Judicature  Act,  1873  (36  &  37  Vict.  u.  66),  and  the  Sheriff  Court 
(Scotland)  Act,  1876  (39  &  40  Vict.  o.  70),  ss.  35,  41,  and  compare  the  Finance  Act, 
1894  (57  &  68  Vict.  u.  30),  88.  1,  6,  22. 

*  Contrast  Rule  76,  p.  350,  ante,  as  to  extension  of  Engliih  grant  to  Ireland. 
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firmation,"  which  is  the  equivalent,  under  Scotch  law,  to  a  grant 
of  probate  or  letters  of  administration. 

The  general  effect  of  the  Confirmation  and  Probate  Act,  1858, 
on  the  fourteenth  section  of  which  ^  our  Rule  is  grounded,  has 
been  thus  stated  : — 

"  The  statute  of  1858  was  passed  for  the  double  object  of 
"  simplifying  the  procedure  necessary,  in  Scotland  for  confirma- 
"  tion,  and  in  all  parts  of  the  United  Kingdom  for  what  it  may  be 
"  convenient  to  call  ancillary  administrations  ;  and  of  enabling,  in 
''  the  latter  class  of  cases,  a  single  stamp,  denoting  the  duty  pay- 
"  able  on  the  aggregate  value  of  the  whole  personal  estate  within 
"  the  United  Kingdom,  to  be  placed  upon  the  principal  grant, 
"  whether  of  probate  or  administration  in  England  or  Ireland,  or 
"  of  confirmation  in  Scotland;  the  latter  object  being  purely  fiscal. 
"  For  the  purposes  of  that  Act,  and  fw  those  purposes  only  (as  is 
•'  expressly  provided  by  section  17),  a  statement  of  the  domicil 
"  of  the  deceased  person  in  Scotland,  or  in  England  or  Ireland,  on 
"  the  face  of  any  interlocutor  of  the  Commissary  Judge  granting 
"  confirmation,  or  of  any  probate  or  letters  of  administration 
"  granted  in  England  or  Ireland,  is  made  conclusive  evidence,  that 
"  is,  it  is  to  determine  conclusively  which  shall  be  deemed  the 
"  principal  grant,  on  which  the  duty  on  the  whole  personal  assets 
"  within  the  United  Kingdom  is  to  be  paid,  and  which  is  to  be 
"  followed,  in  the  rest  of  the  United  Kingdom,  by  the  procedure 
"  substituted  by  the  Act  for  that  previously  in  use.  The  substi- 
''  tuted  procedure  is  the  sealing  or  indorsement  of  the  instrument 
"  bearing  the'  stamp  on  which  the  duty  has  been  paid,  by  the 
"  proper  Court,  in  each  of  the  other  parts  of  the  United  Kingdom. 
"  It  is  clear,  that  if,  in  any  case,  the  domicil  should  happen  to  be 
"  erroneously  stated  on  the  face  of  the  instrument  so  sealed  or 
"  indorsed,  all  parties  interested  may  assert  their  rights,  and  pursue 
"  their  remedies,  in  any  forum  which  would  have  been  competent 
"  if  that  Act  had  never  been  made  ;  nor  is  there  anything  to  alter 
"  or  take  away  any  such  rights  or  remedies  when  the  domicil  is 
"  correctly  stated."^ 

Rule  78.^ — Whenever  the  Colonial  Probates  Act,  1892, 
is  by  Order  in  Council  applied  to  any  British  possession, 

'  As  modified  by  subsequent  enactments. 

2  Ewing  v.  Orr-Ewing  (1885),  10  App.  Cas.  453,  612,  language  of  Lord  Selborne. 
'  55  Vict.  u.  6,  B.  1,  and  Interpretation  Act,    1889   (62  &  53  Viot.  c.   63),  s.  18, 
sub-s.  2. 


EFFECT  OF  ENGLISH  ADMINISTRATION.  353 

«.e.,  to  any  part  of  the  British  dominions  not  forming  part 
of  the  United  Kingdom,  adequate  provision  is  made  for 
the  recognition  in  that  possession  of  an  English  grant. 

Comment. 

"  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the 
"  legislature  of  any  British  possession  [i.e.,  any  part  of  the  British 
"  dominions  ^  exclusive  of  the  United  Kingdom  ^]  has  made 
"  adequate  provision  for  the  recognition  in  that  possession  of 
"  probates  and  letters  of  administration  [which  terms  include  con- 
"  firmation  in  Scotland]  granted  by  the  Courts  of  the  United 
"  Kingdom,  direct  by  Order  in  Council  that  this  Act  \_i.e.,  the 
"  Colonial  Probates  Act,  1892]  shall,  subject  to  any  exceptions 
"  and  modifications  specified  in  the  Order,  apply  to  that  possession, 
"  and  thereupon,  while  the  Order  is  in  force,  this  Act  shall  apply 
"  accordingly."* 

The  effect  of  this  enactment  is  that,  whenever  the  Colonial 
Probates  Act,  1892,  which  provides  means  for  the  recognition  in 
the  United  Kingdom  of  probates  and  letters  of  administration 
granted  in  British  possessions,*  has  been  applied  to  a  British 
possession,  steps  must  also  have  been  taken  by  the  legislature  of 
such  British  possession  for  the  recognition  there  of  probates  and 
letters  of  administration  granted  by  the  Courts  of  the  United 
Kingdom. 

'  For  meaning  of  "  British  dominions,"  see  definitions,  p.  68,  ante. 

'  "The  expression  '  British  possession '  shall  mean  any  part  of  Her  Majesty's 
'  ■  dominions,  exclusive  of  the  United  Kingdom,  and  where  parts  of  such  dominions 
"  are  under  both  a  central  and  a  local  legislature,  all  parts  under  the  central 
"  legislature  shall,  for  the  purposes  of  this  definition,  be  deemed  to  be  one  British 
"  possession."     Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  18,  sub-s.  2. 

'  Colonial  Probates  Act,  1892  (55  Vict.  c.  6),  s.  1,  with  which  read  s.  6. 

*  See  as  to  extension  of  colonial  grant  to  England,  chap,  xviii..  Rule  124,  p.  454, 
post. 
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Part  11/ 
JURISDICTION   OF  FOREIGN  COURTS. 

OHAPTEE  XII. 
GENEEAL  EULES  AS  TO  JUEISDIOTION. 

Rule  79. — In  this  Digest 

(1)  "  Proper  Court"  means  a  Court  which  is  autho- 

rised by  the  sovereign,  under  whose  authority 
such  Court  acts,  to  adjudicate  upon  a  given 
matter. 

(2)  "Court   of   competent    jurisdiction"   means  a 

Court  acting  under  the  authority  of  a 
sovereign  of  a  country  who,  as  the  sovereign 
of  such  country,  has,  according  to  the  prin- 
ciples maintained  by  English  Courts,  the 
right  to  adjudicate  upon  a  given  matter. 
When  in  this  Digest 

(i)  it  is  stated  that  the  Courts  of  a  foreign 
country  "have  jurisdiction,"  it  is 
meant  that  they  are  Courts  of  com- 
petent jurisdiction ; 
(ii)  it  is  stated  that  the  Courts  of  a  foreign 
country  "  have  no  jurisdiction,"  it  is 
meant  that  they  are  not  Courts  of 
competent  jurisdiction. 

(3)  "Foreign^    judgment"    means     a    judgment, 

decree,  or  order  of  the  nature  of  a  judgment 

'  See  as  to  the  aim  of  the  Rules  in  Part  II.',  pp.  192 — 194,  ante. 
^  For  the  meaning  of  the  word  "  foreign,"  see  pp.  67,  71,  ante. 
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(by  whatever  name  it  be  called),   which  is 
pronounced  or  given  by  a  foreign  Court.^ 

Comment. 

(1)  "  Proper  Court "  and  (2)  "  Court  of  competent  jurisdic- 
tion."^ 

(1)  The  term  "  proper  Court "  has  reference  to  the  intra- 
territorial  competence  of  a  Court,  and  means  a  Court  authorized 
by  the  law  of  the  country  to  which  the  Court  belongs,  or,  in 
strictness,  by  the  sovereign  under  whose  authority  the  Court  acts, 
to  adjudicate  about  a  given  matter.  Thus,  the  Pennsylvanian 
Court  of  Common  Pleas ^  is  a  "proper  Court"  for  the  purpose  of 
divorcing  persons  resident,  though  not  domiciled,  in  Pennsylvania, 
since  the  Court  has  under  the  law  of  Pennsylvania  jurisdiction  to 
divorce  such  persons.  A  proper  Court  is  often  designated,  by 
English  writers,  a  "  Court  of  competent  jurisdiction,"  but  this 
is  not  the  sense  in  which  the  expression  "  Court  of  competent 
jurisdiction  "  is  used  in  this  Digest. 

(2)  The  term  "  Court  of  competent  jurisdiction  "  refers,  not  to 
the  intra-territorial,  but  to  the  extra-territorial*  competence  of  a 
Court,  or  rather  to  the  extent  to  which  the  competence  of  a  Court 
is  admitted  in.  any  country  other  than  the  country  to  which  the 
Court  belongs.  When  thus  used,  as  it  constantly  is  by  English 
writers,  the  term  means  a  Court  acting  under  the  authority  of 
the  sovereign  of  a  country,  who,  as  sovereign  thereof,  may  rightly, 
according  to  the  principles  maintained  by  English  law,  determine 
or  adjudicate  upon  a  given  matter.  To  put  the  same  thing  in 
other  words,  the  term  "  Court  of  competent  jurisdiction  "  means 
a  Court  belonging  to  a  country  the  Courts  whereof  may  rightly, 
according  to  the  principles  maintained  by  English  Cotirts,  deter- 
mine or  adjudicate  upon  a  given  matter.  Thus,  the  Courts  of  a 
country  where  married  persons,  whether  British  subjects  or  not, 
are   domiciled   are   Courts   of   competent  jurisdiction  to   divorce 

'  This  definition  or  description  is  suggested  by  Piggott  (2nd  ed.),  p.  2  ;  but  it  is 
not  meant  to  include,  as  does  his  definition,  an  adjudication  of  bankruptcy  or  a 
grant  of  administration.  He,  moreover,  confines  his  definition  to  a  judgment 
pronounced  by  a  Court  of  competent  jurisdiction,  which  I  have  purposely  not  dono. 

2  See  Intro.,  p.  39,  note  3,  ante.  Compare  TurnbuU  v.  Walker  (1892),  5  E.  132, 
134,  judgment  of  Wright,  J. 

3  See  Green  v.  Green,  [1893]  P.  89. 

*  This  distinction  is  drawn  in  somewhat  different  language  by  Westlake.  See 
Westiake  (3rd  ed.),  pp.  347—349  ;  and  compare  4th  ed.,  pp.  370,  371 ;  and  2  Bishop, 
JUarriage  and  Divorce,  sects.  4 — 13. 

aa2 
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Buch  persons,  since,  according  to  tlie  principles  maintained  by 
English  tribunals,  the  Courts  of  the  country  where  persons  are 
domiciled,  or  rather  the  sovereign  of  such  country  acting  through 
his  Courts,  may  rightly  divorce  such  persons.^  This  is  the  sense 
in  which  the  term  "  Court  of  competent  jurisdiction "  is  used  in 
this  Digest. 

The  words  in  Rule  79,  "  as  the  sovereign,  of  such  country,"  are 
added  to  meet  the  case  of  countries,  such  as  Scotland  or  Ireland, 
which  are  separate  "  countries "  though  forming  part  of  one 
"  State."  ^  "When  our  judges  decide  that  the  Court  of  Session  is 
not  a  Court  of  competent  jurisdiction  for  the  divorce  of  persons 
domiciled  in  England,  they  of  course  do  not  decide  that  the 
sovereign  of  the  United  Kingdom  has  not  a  right  to  divorce  such 
persons.  What  they  do  decide  is  that,  according  to  the  principles 
of  English  law,  the  sovereign  of  the  United  Kingdom  has  not,  in 
the  character  of  sovereign  of  Scotland  and  acting  through  the 
Siiotch  Courts,  authority  to  grant  a  divorce  to  persons  domiciled  in 
England.* 

(A)  WHERE  JTJEI8DICTI0N  DOES  NOT  EXIST. 

(^)  In  Ttespect  of  Persons, 

Rule  80. — The  Courts  of  a  foreign  country  have  no 
jurisdiction  over,  i.e.,  are  not  Courts  of  competent  juris- 
diction as  against — 

(1)  any  sovereign, 

(2)  any    ambassador,    or    other    diplomatic  agent, 

accredited  to  the  sovereign  of  such  foreign 
country.^ 

1  Barvey  v.  Farnie  (1882),  8  App.  Cas.  43.  Compare  chap,  vii.,  Rule  48,  p.  256, 
ante,  and  chap.  XT.,  Kule  86,  p.  381,  post,  and  Intro.,  pp.  40 — 44,  ante. 

^  As  to  tte  meaning  of  these  terms,  see  pp.  69 — 71,  ante. 

'  A  judgment,  he  it  noted,  given  hy  a  foreign  Court  of  undoubtedly  competent 
jurisdiction,  may  yet  not  be  enforceable  or  have  effect  in  England  (see  chap,  xvii., 
Rules  93 — 95,  post) ;  and,  on  the  other  hand,  a  judgment  given  by  a  foreign  Court, 
■which  is  not  a  proper  Court,  but  is  a  Court  of  competent  jurisdiction,  may  [aemble) 
be  enforceable  or  have  effect  in  England.  See  Rule  92,  p.  393,  post,  and  Vanquelin 
V.  Bouard  (1863),  15  C.  B.  N.  S.  341 ;  33  L.  J.  C.  P.  78. 

The  question,  further,  when  it  comes  before  English  judges,  whether  a  foreign 
[e.g.,  a  French)  Court  is  a  Court  of  competent  jurisdiction,  is  in  reality  always  the 
question  whether  the  Freijch  Courts  are  Courts  of  competent  jurisdiction. 

*  See  Hall,  International  Law  (6th  ed.),  pp.  169 — 185. 
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Comment. 

(1)  As  to  a  sovereign. — "A  sovereign,  while  within  foreign 
"  teiTitory,  possesses  immunity  from  all  local  jurisdiction  in  so  far 
"  and  for  so  long  as  he  is  there  in  his  capacity  of  a  sovereign.  He 
"  cannot  be  proceeded  against  either  in  ordinary  or  extraordinary 
"...  tribunals."  ^  This  principle,  which  is  rigidly  maintained 
by  English  Courts  as  regards  their  own  jurisdiction,^  would  doubt- 
less be  maintained  by  them  as  regards  the  jurisdiction  of  a  foreign 
Court  over  any  sovereign.^ 

(2)  As  to  diplomatic  agents. — "  The  immunities  from  civil  juris- 
"  diction  possessed  by  a  diplomatic  agent  [according  to  the  rules 
"  of  international  law],  though  up  to  a  certain  point  they  are  open 
"to  no  question,  are  not  altogether  ascertained  with  thorough 
"  clearness."  * 

The  question,  moreover,  how  far  an  English  Court  would  admit 
the  competence  of  a  foreign  Court  to  entertain  an  action  for  breach 
of  contract  or  for  tort  against  a  diplomatic  agent  accredited  to  the 
sovereign  of  the  foreign  country  has  never,  it  is  believed,  called  for 
decision  by  any  English  tribunal,  but  should  the  question  come 
before  our  Courts  they  would  (it  is  submitted)  certainly  hold  that, 
except  through  the  consent  of  such  agent,  the  foreign  Court  could 
have  no  jurisdiction. 

{ii)  In  Respect  of  Subject- Matter. 
Rule  81.^ — The  Courts  of  a  foreign  country  have  no 
jurisdiction — 

(1)  to  adjudicate  upon  the  title,  or  the  right  to  the 

1  Hall,  p.  169. 

2  See  Rule  38,  p.  195,  ante. 

^  The  right  of  a  foreign  [e.g.,  a  French)  Court  to  entertain  an  action  against  a 
sovereign,  e.g.,  the  King  of  Italy,  could  hardly  call  for  decision  in  England,  since, 
even  were  a  judgment  against  such  king  obtained  in  France,  it  is  certain  that  no 
action  could  be  brought  against  him  on  the  judgment  in  England.  An  English 
Court  might,  however,  be  called  upon  indirectly  to  determine  whether  a  foreign 
Court  was  competent  to  entertain  proceedings  against  the  property  of  a  foreign 
sovereign.  If  a  case  such  as  that  of  The  Constitution  (1879),  4  P.  D.  39,  or  The 
Parletnent  Beige  (1880),  5  P.  D.  (C.  A.)  197,  were  to  come  before  a  French  Court, 
and  judgment  were  given  by  the  French  Court  against  the  ship,  an  English  Court 
might,  on  the  ship  coming  into  an  English  port,  be  called  upon  to  determine  what, 
if  any,  was  the  effect  in  England  of  the  French  judgment.  If  such  a  case  should 
require  decision,  our  Courts  would,  it  is  submitted,  hold  that  the  French  Court  was 
not  a  Court  of  competent  jurisdiction,  and  that  the  judgment  had  no  effect  in 
England.     But  see  Rule  143,  p.  619,  post. 

*  Hall,  p.  173. 

5  See  Piggott  (2nd  ed.),  p.  139  ;  Story,  s.  591, 
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possession,  of  any  immovable  not  situate  in 
such  country,  or 

[(2)  (semble)  to  give  redress  for  any  injury  in  re- 
spect of  any  immovable  not  situate  in  such 
country  (?)]. 


Comment. 

As  to  clause  1. — "  If  the  matter  in  controTersy  is  land,  or  other 
'  immovable  property,"  writes  Story,  "  the  judgment  pronomiced 
'  in  the  forum  rei  sites  is  held  to  be  of  universal  obligation,  as  to 
'  all  the  matters  of  right  and  title  which  it  professes  to  decide  in 
'  relation  thereto.  This  results  from  the  very  nature  of  the  case, 
'  for  no  other  Court  can  have  a  competent  jurisdiction  to  inquire 
'  into  or  settle  such  right  or  title.  By  the  general  consent  of 
'  nations,  therefore,  in  cases  of  immovables,  the  judgment  of  the 
'  forum  rei  sites  is  held  absolutely  conclusive.  '  Immobilia  ejus 
'  jurisdictionis  esse  reputantur,  ubi  sita  sunt.''  On  the  other  hand,  a 
'  judgment  in  any  foreign  country,  touching  such  immovables, 
'  will  be  held  of  no  obligation."  ^ 

The  undoubted  rule,  in  short,  is  that,  "  if  a  Court  pronounces  a 
'  judgment  affecting  land  out  of  its  jurisdiction,  the  Courts  of  the 
'  country  where  it  is  situated — and,  it  is  presumed,  also  the  Courts 
'  of  any  other  country — are  justified  iu  refusing  to  be  bound  by  it, 
'  or  to  recognise  it ;  and  this  even  if  the  judgment  proceed  onjthe 
'  lex  loci  rei  sitm.""^ 

This  rule  is  merely  an  application  of  the  more  general  principle 
that  no  Court  ought  to  give  a  judgment  the  enforcement  whereof 
lies  beyond  the  Court's  power,  and  especially  if  it  would  bring 
the  Court  into  conflict  with  the  admitted  authority  of  a  foreign 
sovereign,  or,  what  is  the  same  thing,  the  jurisdiction  of  a  foreign 
Court.'  English  Courts,  therefore,  do  not  admit  the  jurisdiction 
of  any  foreign  Court,  e.g.,  an  Irish  or  a  French  Court,  to  determine 
a  person's  title,  under  a  will  or  otherwise,  to  English  immovables. 


1  story,  8.  591. 

■'  Piggott  (2nd  ed.),  p.  139. 

'  See  Intro.,  pp.  40 — 43,  ante. 
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in  whicli  term  must  be  included  leasehold '  no  less  than  freehold 
property. 

As  to  clause  2. — A  question  might  be  raised  how  far  a  foreign 
tribunal  would  be  held  by  English  Courts  competent  to  entertain 
an  action  for  injuries,  e.g.,  trespass,  in  respect  of  land  in  England. 
As  our  Courts  do  not  entertain  actions  for  trespass  to  foreign  land,^ 
it  is  probable  that  they  would  deny  the  competence  of  a  foreign 
Court  to  give  damages  for  trespass  to  land  in  England,  or  for 
trespass  to  land  in  any  foreign  country  to  which  the  Court  did  not 
belong. 


Illustrations. 

1.  T,  by  his  will  duly  executed  in  1842,  devised  all  his  real 
and  personal  estate  to  A.  He  had  real  estate  in  Ireland  and  also 
in  England.  The  Irish  Courts,  it  was  held,  had  no  jurisdiction 
to  adjudicate  upon  the  validity  of  the  will  as  relates  to  the  real 
estate  in  England ;  and  a  decree  of  the  Irish  Court  of  Chancery 
in  1852,  after  verdict  upon  an  issue  devisamt  ml  non,  did  not 
determine  the  validity  or  invalidity  of  the  will  so  far  as  it  related 
to  lands  in  England,  and  could  not  be  pleaded  in  bar  to  a  suit  in 
the  English  Court  of  Chancery.' 

2.  T,  domiciled  in  Ireland,  leaves  a  will  devising  the  whole  of 
his  real  and  personal  estate  to  ^.  T  dies  possessed  of  lands  both 
in  Ireland  and  in  England.  The  Probate  Division  of  the  Irish 
High  Court  has  no  jurisdiction  to  grant  probate  or  make  a  decree 
under  20  &  21  Vict.  c.  79,  ss.  65 — 67,  so  as  directly*  to  affect  the 
rights  of  persons  interested  in  the  land  in  England  (?). 


'  Compare  De  Fogaasieras  v.  Duport  (1881),  11  L.  R.  Ir.  123. 

"  British  South  Africa  Co.  v.  Gmnpanhia  de  Mogambique,  [1893]  A.  0.  602.  See 
Rule  39,  p.  201,  ante. 

3  Boyse  t.  CoUlough  (1854),  1  K.  &  J.  124. 

*  Whether,  owiag  to  the  effect  of  20  &  21  Viot.  c.  79,  s.  95  (Rule  122,  post), 
taken  together  with  the  Land  Transfer  Act,  1897  (60  &  61  Viot.  o.  65),  s.  1,  sub-s.  1, 
which  vests  English  land  in  the  personal  representative  of  the  deceased,  an  Irish 
grant,  sealed  and  extended  to  England,  may  by  possibility  affect  indirectly  the 
title  to  English  land,  whether  personal  or  real  estate  (?).  A  similar  question  appUes 
to  a  Scotch  confirmation  extended  to  England  under  21  &  22  Vict.  c.  26,  s.  12 
(Rule  123,  post),  and  to  a  Colonial  grant,  sealed  and  extended  to  England  under 
55  Viot.  u.  6,  a.  2,  sub-ss.  1,  2  (Rule  124,  post). 
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(B)   WHEEE  JUEI8DICTI0N  DOES  EXIST. 

Rule  82. — Subject  to  Rules  80  and  81,  the  Courts  of 
a  foreign  country  have  jurisdiction  (z.e.,  are  Courts  of 
competent  jurisdiction) — 

(1)  in  an  action  or  proceeding^  in  personam ;'^ 

(2)  in  an  action  or  proceeding  in  rem;^ 

(3)  in  matters  of  divorce,  or  having  reference  to  the 

validity  of  a  marriage  ;* 

(4)  in  matters  of  administration  and  succession,^ 

to  the  extent,  and  subject  to  the  limitations,  hereinafter 
stated  in  the  Rules  having  reference  to  each  kind  of 
jurisdiction. 

'  "  Or  proceeding  "  is  added  to  cover  any  proceeding  of  the  nature  of  an  action. 

*  See  chap,  xiii.,  Rules  83,  84,  post. 
'  See  chap,  xiv.,  Rule  85,  post. 

*  See  chap,  xv..  Rules  86 — 88,  post. 
^  See  chap,  xvi.,  Rules  89,  90,  post. 
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JURISDICTION  IN  ACTIONS  IN  PERSONAM} 

Rule  83. — In  an  action  in  personam  in  respect  of  any 
cause  of  action,  the  Courts  of  a  foreign  country  have 
jurisdiction  in  the  following  cases  : — 

Case  1. — Where  at  the  time  of  the  commencement 
of  the  action  the  defendant  was  resident  [or 
present  ?  ^~\  in  such  country,  so  as  to  have  the 
benefit,  and  be  under  the  protection,  of  the 
laws  thereof.^ 

Case  2. — Where  the  defendant  is,  at  the  time  of  the 
judgment  in  the  action,  a  subject  of  the 
sovereign  of  such  country.* 

Case  3. — Where  the  party  objecting  to  the  jurisdic- 
tion of  the  Courts  of  such  country  has,  by  his 
own  conduct,  submitted  to  such  jurisdiction, 
i.e.,  has  precluded  himself  from  objecting 
thereto  ^ — 

(a)  by  appearing  as  plaintiff  ^  in  the  action, 

or 

(b)  by  voluntarily  appearing  as  defendant' 

in  such  action  without  protest,  or 

'  story,  ss.  538—543,  546—549;  Westlake  (4th  ed.),  pp.  371—376;  Poote 
(3rd  ed.),  pp.  550 — 535  ;  Nelson,  pp.  352 — 365.  See  Intro.,  General  Principle 
No.  III.,  p.  40  ;  and  pp.  47 — 51,  ante. 

2  Carrick  v.  SancocTt  (1895),  12  T.  L.  E.  69. 

^  Sehihsby  v.  Westenholz  (1870),  L.  E.  6  Q.  B.  155,  161  ;  Housillon  v.  Rousillon 
(1880),  14  Oh.  D.  351,  371.  Compare  Godard  v.  Gray  (1870),  L.  E.  6  Q.  B.  139  ; 
Sirdar  Gwdyal  Singh  v.  Rajah  of  Faridkole,  [1894]  A.  0.  670. 

*  Sehibsby  v.  Westenholz  (1870),  L.  E.  6  Q.  B.  155  ;  Mouaillon  v.  Eousillon  (1880), 
14  Ch.  D.  351 ;  Douglas  v.  Forrest  (1828),  4  Bing.  686. 

5  See  Nelson,  pp.  361,  363  ;  Westlake  (4tli  ed.),  pp.  375—379 ;  Foote  (3rd  ed.), 
pp.  552—555. 

«  Schibahy  v.  Westenholz  (1870),  L.  E.  6  Q.  B.  155,  161. 

'  Vomet  V.  Barrett  (1885),  55  L.  J.  Q.  B.  39,  42  ;  Molony  v.  Gibbons  (1810), 
2  Camp.  502. 
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(c)  by  having  expressly  or  implicitly  con- 
tracted^ to  submit  to  the  jurisdic- 
tion of  such  Courts. 

Comment  and  Illustrations. 

General  Ohsenations. 

First.  The  authority  of  the  Enghsh  Courts  to  entertain  pro- 
ceedings in  personam  against  a  defendant  has,  until  quite  modern 
times,  heen  based  in  substance  solely  on  the  presence  in  England 
of  the  defendant  at  the  commencement  of  the  proceedings.^  No 
question,  therefore,  has  until  recently  arisen  as  to  how  far  the 
jurisdiction  in  personam  of  our  tribunals  might  or  might  not  be 
affected  by  circumstances  other  than  the  defendant's  presence  in 
England,  as,  for  example,  by  his  place  of  residence  or  domicil,  by 
his  nationality  or  allegiance,  by  the  place  where  a  cause  of  action 
arose,  or  by  the  defendant's  possession  of  property  in  England. 
These  matters  being  irreleyant  as  regarded  the  jurisdiction  exer- 
cisable by  Enghsh  judges,  our  Courts  have  never  till  recently  been 
called  upon  to  form  for  their  own  use  a  general  theory  as  to  juris- 
diction. Hence,  when  they  have  been  compelled  to  consider  the 
effect  which  ought  to  be  given  to  foreign  judgments,  they  have 
shown  an  inclination  to  elude  the  necessity  for  formulating  any 
general  doctrine  as  to  the  principles  which  ought  to  regulate  the 
exercise  of  jurisdiction  by  foreign  Courts,'  and  have,  where  it  was 

'  Copin  V.  Adamaon  (1875),  1  Ex.  D.  (C.  A.)  17  ;  Vallee  v.  Dumergue  (1849), 
4  Ex.  290  ;  18  L.  J.  Ex.  398  ;  Bank  of  Australasia  v.  Harding  (1850),  9  C.  B.  661  : 
19  L.  J.  C.  P.  345;  Bank  of  Australasia  v.  Mas  (1851),  16  Q.  B.  717;  Meeusv. 
ITiellusson  (1853),  8  Ex.  638  ;  22  L.  J.  Ex.  239  ;  Kelsall  v.  Marshall  (1856),  1  0.  B. 
(N.  S.)  241 ;  26  L.  J.  C.  P.  19.    Conf .  Emanuel  \.  Symon,  [1908]  1  K.  B.  (C.  A.)  302. 

^  The  jurisdiction  of  the  Superior  Courts  of  Common  Law  and  of  Equity 
depended  substantially  upon  the  king's  writ  being  served  upon  the  defendant. 
A  writ  could  always  be  served  on  any  defendant  who  was  in  England ;  and  if 
some  special  cases  be  set  aside  in  which  the  Court  of  Chancery  allowed  a  writ 
of  subpoena  out  of  England,  a  writ  could  not  be  served  on  any  defendant  who 
was  out  of  England.  Hence  the  presence  of  a  defendant  in  England  was  in  efieot 
the  basis  of  the  jurisdiction  exerciseable  by  our  Courts.  See,  as  to  Chancery 
procedure  generally,  1  Spence  (1st  ed.),  p.  367  ;  and  as  to  service  of  a  writ 
of  subpcBna  out  of  England,  2  Spence,  p.  7,  note  (a),  and  G-eneral  Orders  of 
May  8,  1H4S,  rule  32.  It  has  only  been  of  quite  recent  times  that  under  statutory 
authority  the  service  of  a  writ  of  summons  out  of  England  has  been  allowed,  and 
the  jurisdiction  of  the  English  Courts  in  actions  in  personam  been  extended  to 
defendants  who  are  out  of  England.     See  pp.  222 — 249,  ante. 

'  See  Westlake  (4th  ed.),  p.  371  ;  Story,  ss.  610,  631,  537—540,  646—549. 
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possible,  tried  to  determine  eaoli  case  more  or  less  in  reference  to 
its  special  oircumstanoes. 

Secondly.  In  the  vast  majority  of  the  reported  cases  which 
have  reference  to  the  jurisdiction  of  foreign  Courts, 'the  matter 
calling  for  determination  has  been  how  far  a  judgment  given 
against  a  defendant  in  proceedings  abroad  can  be  enforced  against 
him  in  England  by  means  of  an  action.  The  question,  therefore, 
raised,  in  so  far  as  it  really  referred  to  the  competence  of  the 
foreign  tribunal,  has  been  whether  it  was  or  was  not  the  "  duty  "  ^ 
of  the  defendant  to  obey  the  judgment  of  the  foreign  Court,  or 
(what  is  the  same  thing)  the  command  of  the  sovereign  under 
whose  authority  the  Court  acted  ;  and  the  answer  to  this  inquiry 
has  been  judicially  given  in  the  form  of  a  more  or  less  complete 
enumeration  of  the  cases  in  which  a  party  to  an  action  abroad  is 
bound  to  obey  the  judgment  of  the  foreign  Court,  or  the  commands 
of  the  foreign  sovereign.  It  will  be  observed  that  the  judgments 
or  judicial  dicta  on  this  subject  which  are  here  cited  mainly  reter 
to  the  case  of  a  defendant;  but  in  principle  they  are  clearly 
applicable  to  any  person  against  whom  a  Court  pronounces  judg- 
ment in  an  action  in  personam.  There  is,  however,  little  need  to 
particularise  the  various  circumstances,  such,  for  example,  as 
residence  or  allegiance,  which  might  conceivably  make  it  the  duty 
of  a  plaintiff  to  obey  the  judgment  of  the  foreign  Court ;  for  by 
the  mere  bringiug  of  the  action  he  has  submitted  himself  to  the 
jurisdiction  of  the  Court,  and  in  fairness  to  the  defendant,  if  for 
no  other  reason,  is  bound  to  submit  to  the  judgment  of  the  tribunal 
to  which  he  has  himself  appealed. 

If  the  attitude  of  English  judges  with  regard  to  questions  of 
jurisdiction  be  borne  in  mind,  the  principles,  which  in  their  view 
ought,  as  regards  actions  in  personam,  to  determine  whether  the 
Courts  of  a  foreign  country  are  in  a  given  case  Courts  of  competent 
jurisdiction,  may  be  gathered  from  the  following  statements  taken 
from  well-known  judgments. 

"  The  true  principle  on  which  the  judgments  of  foreign  tribunals 
"  are  enforced  in  England  is  that  stated  by  Parke,  B.,  in  Russell 
"  V.  Smyth^  and  again  repeated  by  him  in  Williams  v.  Jones^ 
'•  that  the  judgment  of  a  Court  of  competent  jurisdiction  over  the 
"  defendant  imposes  a  duty  or  obligation  on  the  defendant  to  pay 

'  See  Intro.,  p.  50,  ante. 
2  9  M.  &  W.  at  p.  819. 
M3  M.  &  "W.  at  p.  633. 
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"  the  sum  for  which  judgment  is  given,  which  the  Courts  in  this 
"  country  are  hound  to  enforce ;  and  consequently  that  anything 
"  which  negatives  that  duty,  or  forms  a  legal  excuse  for  not  per- 
■'  forming  it,  is  a  defence  to  the  action." '^ 

"  We  think  some  things  are  quite  clear  on  principle.  If  the 
"  defendants  had  been  at  the  time  of  the  judgment  subjects  of  the 
"  country  whose  judgment  is  sought  to  be  enforced  against  them, 
"  we  think  that  its  laws  would  have  bound  them.  Again,  if  the 
"  defendants  had  been  at  the  time  when  the  suit  was  commenced 
"  resident  in  the  country,  so  as  to  have  the  benefit  of  its  laws  pro- 
"  tecting  them,  or,  as  it  is  sometimes  expressed,  owing  temporary 
"  allegiance  to  that  country,  we  think  that  its  laws  would  have 
"  bound  them.  .  .  .  ^  But  [each  of  these]  suppositions  is  negatived 
"  in  the  present  case. 

"  Again,  we  think  it  clear,  upon  principle,  that  if  a  person 
"  selected,  as  plaintiff,  the  tribunal  of  a  foreign  country  as  the  one 
"  in  which  he  would  sue,  he  could  not  afterwards  say  that  the 
"  judgment  of  that  tribunal  was  not  binding  upon  him."' 

This  doctrine  is  slightly  expanded  in  a  later  judgment  delivered 
by  Fry,  L.  J. 

"  Then  arises  the  question  how  far  the  defendant  is  bound  by 
'  [the  foreign  judgment],  and  the  law  upon  this  point,  I  think,  I 
'  may  conveniently  take  from  the  case  of  Schibsby  v.  Westenhoh,^ 
'  which  has  been  so  much  discussed  in  the  course  of  the  argument. 
'  In  that  case  the  Court  considered  the  principles  on  which  foreign 
'  judgments  are  enforced  by  Courts  of  this  country,  and  they  said :' 
'  '  We  think,  for  the  reasons  there  given,  the  true  principle  on 
'  '  which  the  judgments  of  foreign  tribunals  are  enforced  in  England 
'  'is  that  stated  by  Parke,  B.,  in  Russell  v.  Smyth,^  and  again 
'  '  repeated  by  him  in  Williams  v.  Jones,^  that  the  judgment  of  a 
'  '  Court  of  competent  jurisdiction  over  the  defendant  imposes  a 


1  Schibsiy  v.  Westenhoh  (1870),  L.  E,.  6  Q.  B.  155,  159. 

''  The  words  omitted  contain  the  suggestion  that  the  presence  of  the  defendant 
ill  a  foreign  country  at  the  time  when  the  obligation  in  respect  of  which  the  action 
is  brought  was  there  contracted  may  give  the  Courts  thereof  jurisdiction.  Bat 
see  Sirdar  Qurdyal  Singh  v.  JRajah  of  Faridliote,  [1894]  A.  C.  670 ;  and  Eule  84, 
p.  374,  post. 

'  Sehibsby  v.  Westenhoh  (1870),  L.  R.  6  Q.  B.  165,  161,  per  Blackburn,  J.  ; 
TurnbuU  v.  Walker  (1892),  5  R.  132. 

'  li.  R.  6  Q.  B.  165. 

=  Ibid.  159. 

«  9  M.  &  W.  810,  819. 

1  13  M.  &  W.  628,  633. 
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"  '  duty  or  obligation  on  tlie  defendant  to  pay  the  sum  for  which 
"  '  judgment  is  given,  which  the  Courts  in  this  country  are  bound 
"  '  to  enforce  ;  and  consequently  that  anything  which  negatives  that 
"  '  duty,  or  forms  a  legal  excuse  for  not  performing  it,  is  a  defence 
"  '  to  the  action.'  What  are  the  circumstances  which  have  been  held 
"  to  impose  upon  the  defendant  the  duty  of  obeying  the  decision  of 
"  a  foreign  Court  ?  Having  regard  to  that  case,  and  to  Copin  v. 
"  Adamson^  they  may,  I  think,  be  stated  thus.  The  Courts  of  this 
"  country  consider  the  defendant  bound  where  he  is  a  subject  of 
"  the  foreign  country  in  which  the  judgment  has  been  obtained  ; 
"  where  he  was  resident  in  the  foreign  country  when  the  action 
"  began ;  where  the  defendant  in  the  character  of  plaintiff  has 
"  selected  the  forum  in  which  he  is  afterwards  sued ;  where  he  has 
"  voluntarily  appeared ;  where  he  has  contracted  to  submit  himself 
"  to  the  forum  in  which  the  judgment  was  obtained,  and  possibly, 
"  if  Becquet  v.  MacCarthy^  be  right,  where  the  defendant  has  real 
"  estate  within  the  foreign  jurisdiction,  in  respect  of  which  the 
"  cause  of  action  arose  whilst  he  was  within  that  jurisdiction."  ^ 

"  All  jurisdiction  is  properly  territorial,  and  '  extra  territoriuin 
"  jus  dicenti,  impune  non  paretur.'  Territorial  jurisdiction  attaches 
"  (with  special  exceptions)  upon  all  persons  either  permanently  or 
"  temporarily  resident  within  the  territory  while  they  are  within 
"  it ;  but  it  does  not  follow  them  after  they  have  withdrawn  from 
"  it,  and  when  they  are  living  in  another  independent  country.  It 
"  exists  always  as  to  land  within  the  territory,  and  it  may  be 
"  exercised  over  movables  within  the  territory  ;  and,  in  questions  of 
"  status  or  succession  governed  by  domicil,  it  may  exist  as  to  per- 
"  sons  domiciled,  or  who  when  living  were  domiciled,  within  the 
"  territory.  As  between  different  provinces  under  one  sovereignty 
"  {e.g.,  under  the  Roman  Empire)  the  legislation  of  the  sovereign 
"  may  distribute  and  regulate  jurisdiction ;  but  no  territorial 
"  legislation  can  give  jurisdiction  which  any  foreign  Court  ought 


1  L.  E.  9  Ex.  345. 

'  2  B.  &  Ad.  951.  But  whether  this  case  has  reference  to  the  possession  of  real 
property  by  the  defendant  as  a  ground  of  jurisdiction  P  This  query  has  received 
judicial  approval.  See  Emanuel  v.  Symon,  [1908]  1  K.  B.  (0.  A.)  302,  310,  judgment 
of  Buckley,  L.  J.  In  other  words,  Becquet  v.  MacCarthy  cannot  now  be  treated  as 
an  authority  for  the  doctrine  that  where  a  defendant  has  immovable  property  in  a 
foreign  country  in  respect  of  which  the  cause  of  action  has  arisen,  the  Courts  thereof 
have  jurisdiction  over  him. 

3  Momillon  v.  Eousillon  (1880),  14  Oh.  D.  351,  370,  371,  per  Fry.  J. ;  Feyerick  v. 
Subbard  (1902),  71  L.  J.  K.  B.  509. 


366  JURISDICTION  OF  FOREIGN  COURTS. 

"  to  recognise  against    foreigners,   who   owe    no    allegiance    or 
"  obedience  to  the  power  which  so  legislates. 

"  In  a  personal  action,  to  which  none  of  these  causes  of  juris- 
"  diction  apply,  a  decree  pronounced  in  absentem  lay  a  foreign 
"  Court,  to  the  jurisdiction  of  which  the  defendant  has  not  in  any 
"  way  submitted  himself,  is  by  international  law  an  absolute  nullity. 
"  He  is  under  no  obligation  of  any  kind  to  obey  it ;  and  it  must  be 
"  regarded  as  a  mere  nullity  by  the  Courts  of  every  nation,  except 
"  (when  authorised  by  special  local  legislation)  in  the  country  of 
"  the  forum  by  which  it  was  pronounced."  ^ 

Particular  Cases. 

The  circumstances  under  which,  according  to  the  judgments  iu 
Schibsbi/  V.  Westenholz,^  and  Rousillon  y.  Rousillon,^  taken  together 
with  the  judgment  of  the  Privy  Council  in  Sirdar  Gurdyal  Singh 
V.  Rajah  of  Faridkote,^  a  person  is  bound  to  obey  the  judgment  of 
a  foreign  Court,  correspond  with,  or  are  in  fact  restated  in,  the 
three  cases  in  which,  under  Rule  83,  the  Courts  of  a  foreign 
country  have  jurisdiction. 

These  three  cases  are  applications  of  two  principles  explained 
and  discussed  in  the  Introduction  to  this  work.^  Cases  1  and  2  are 
clearly  covered  by  the  "  principle  of  eifectiveness."  Case  3  is  with 
equal  clearness  covered  by  the  "  principle  of  submission." 

The  list  given  in  this  Rule  of  the  eases  in  which  foreign  Courts 
are,  or  may  be.  Courts  of  competent  jurisdiction  is  not  necessarily 
exhaustive.  The  law  on  the  authority  to  be  ascribed  to  the 
decisions  of  foreign  tribunals  is  stiU.  uncertain,  and  still  liable  to 
undergo  further  development  by  means  of  judicial  legislation.  It 
is  impossible,  therefore,  to  assert  with  confidence  that  the  juris- 
diction of  foreign  Courts  is  in  the  opinion  of  English  judges 
absolutely  confined  to  the  cases  enumerated  in  Rule  83. 

Case  1.  Residence. — The  residence^  of  a  defendant  in  a  country 
at  the  time  when  an  action  is  commenced  against  him  is  an 
admitted  ground  of  jurisdiction.     "If  the  defendants  had  been," 

1  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.  C.  670,  683,  684,  judg- 
ment of  P.  C. 

2  (1870)  L.  R.  6  Q.  B.  165.     See  pp.  363,  364,  ante. 
■>  (1880)  14  Ch.  D.  361. 

•  [1894]  A.  C.  670. 

*  Viz. :  General  Principle  No.   III.,  Intro.,  p.  40,  ante,  and  General  Principle 
No.  IV.,  Intro.,  p.  44,  ante. 

^  See  Rule  83,  Case  1,  p.  361,  ante. 
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it  is  said  by  the  Court  in  Schibshy  v.  Westenholz,  "  at  the  time 
"  when  the  suit  was  commenced  resident  in  the  country,  so  as  to 
"  have  the  benefit  of  its  laws  protecting  them,  or,  as  it  is  some- 
"  times  expressed,  owing  temporary  allegiance  to  that  country,  we 
"  think  that  its  laws  would  have  bound  them."^ 

As  the  presence  of  a  defendant  in  England  at  the  time  of  the 
service  of  the  writ  was  the  sole  foundation  of  the  jurisdiction  of 
the  English  Conrts,  they  could  hardly  decline  to  hold  that  the 
residence  of  a  defendant  in  a  foreign  country  gave  jurisdiction  to 
the  Courts  thereof. 

Two  questions  may,  however,  be  raised  on  this  point. 

First  Question. — Is  residence,  in  the  strict  sense  of  the  term, 
necessary,  or  will  the  mere  presence  of  the  defendant  in  the  foreign 
country,  e.g.,  France,  be  enough  to  give  the  French  Courts  juris- 
diction ?  The  answer  is  that  his  presence  is  enough,  or  in  other 
words,  that  residence  means  for  the  present  purpose  nothing  more 
than  such  presence  of  the  defendant  as  makes  it  possible  to  serve 
him  with  a  writ,  or  other  process  by  which  the  action  is  com- 
menced. ^ 

The  Lord  Chief  Justice  (Lord  Russell  of  Killowen)  observed, 
"  that  the  JTu-isdiction  of  a  Court  was  based  upon  the  principle  of 
"  territorial  dominion,  and  that  all  persons  within  any  territorial 
"  dominion  owe  their  allegiance  to  its  sovereign  power  and  obedi- 
"  enee  to  all  its  laws,  and  to  the  lawful  jurisdiction  of  its  Courts. 
"  In  his  opinion,  that  duty  of  allegiance  was  correlative  to  the 
"  protection  given  by  a  State  to  any  person  within  its  territory. 
"  This  relationship  and  its  inherent  rights  depended  upon  the  fact 
"  of  the  person  being  within  its  territory.  It  seemed  to  him  that 
'■  the  question  of  the  time  [during  which]  the  person  was 
"  actually  in  the  territory  was  wholly  immaterial."  ^ 

1.  X  is  an  Englishman  living  in  France  at  the  time  when  an 
action  is  commenced  there  against  him.  The  French  Courts  have 
jurisdiction  over  X.* 

2.  X  is  an  English  traveller,  staying  for  a  few  days  at  an  hotel 
in  Massachusetts.  Whilst  he  is  there  a  writ  is  issued  and  served 
upon  him  requiring  him   to   appear   as   defendant   in  an  action 

'  Schibsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155,  161,  per  curiam.     See  Piggott, 
pp.  130,  131. 

2  Carriek  v.  Banoock  (1896),  12  T.  L.  K.  59. 

3  Ibid.,  59,  60. 

*  Schibaby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155.   As  to  how  far  want  of  notice 
may  be  an  answer  to  an  action  on  a  judgment,  see  Rule  95,  p.  403,  post. 
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brought  against  him  in  a  Massachusetts  Court.    The  Massachusetts 
Court  has  jurisdiction. 

3.  The  circumstances  are  the  same  as  in  Illustration  2,  except 
that  the  writ  is  issued  a  day  or  two  before  X  arrives  in  Massa- 
chusetts.    The  Massachusetts  Court  has  (semble)  jurisdiction.^ 

4.  The  circumstances  are  the  same  as  in  Illustration  2,  except 
that  though  the  writ  is  issued  whilst  X  is  in  Massachusetts,  it  is 
not  served  upon  him  there.  The  Massachusetts  Court  has  isemhle) 
jurisdiction.^ 

Second  Question. — Is  the  domicil  of  the  defendant,  as  contrasted 
with  and  in  the  absence  of  residence,  sufficient  to  give  a  foreign 
Court  jurisdiction  ?  This  question  must  (it  is  submitted)  be 
answered  in  the  negative.^ 

X  is  a  British  subject  residing  in  England,  but  domiciled  in 
France.  An  action  is  brought  against  him  in  Paris.  He  is 
served  with  process  or  notice  of  process  in  England.  The  French 
Court  has  (setnble)  no  jurisdiction. 

Case  2.  Allegiance. — "  The  Courts  of  this  coimtry  consider  the 
"  defendant  bound  where  he  is  a  subject^  of  the  foreign  country 
"  in  which  the  judgment  [against  him]  has  been  obtained."* 
Allegiance,  that  is  to  say,  is,  independent  of  residence,  a  ground 
of  jurisdiction.  The  reason  of  this  is  that  a  subject  is  bound  to 
obey  the  commands  of  his  sovereign,  and,  therefore,  the  judgments 

'  See,  in  favour  of  jurisdiction,  i.e.,  in  favour  of  the  Massachusetts  Court  heing 
held  in  England  a  Court  of  competent  jurisdiction,  Carrick  v.  Maneoek  (1895),  12 
T.  L.  R.  59;  Sohibsby  v.  Westenhols  (1870),  L.  R.  6  Q.  B.  155,  161  ;  SomillmY. 
Bousilhn  (1880),  14  Oh.  D.  351  ;  Sirdar  Gurdyal  Singh  v.  Bajah  of  Faridhote,  [1894] 
A.  C.  670.  But  on  the  other  hand,  note  that  if  the  issue  of  the  writ  is  to  be  taken 
to  be  the  commencement  of  the  action,  X  is  not  in  Massachusetts  at  the  time  when 
the  action  commences,  and  therefore  does  not  come  precisely  within  any  of  the 
cases  cited.  In  Carriek  v.  Hancock  it  does  not  appear  at  what  point  the  action 
commenced. 

2  See  Sousillon  v.  Eousillon  (1880),  14  Ch.  D.  351 ;  Sirdar  Gurdyal  Singh  v.  Bajah  of 
Faridhote,  [1894]  A.  C.  670.  But  though  the  Court  would  be  technically  a  Court 
of  competent  jurisdiction  on  the  ground  of  X  being  in  Massachusetts  at  the  moment 
when  the  action  commenced,  still,  unless  he  were  served  when  out  of  Massachusetts, 
e.g.,  in  England,  with  due  notice  of  the  writ  having  been  issued,  a  judgment  by 
the  Massachusetts  Court  might  be  invalid  in  England  (see  Rule  95,  post)  on  account 
of  the  proceedings  being  opposed  to  natural  justice. 

*  Note  that  English  Courts  do  now,  though  this  is  a  novelty,  claim  for  them- 
selves in  some  instances  jurisdiction  over  a  defendant  in  an  action  in  personam 
simply  on  the  ground  of  his  domicil  or  ordinary  residence  in  England.  See  Intro., 
pp.  43,  44,  49,  52-54,  ante;  and  R.  S.  C.  Ord.  XI.  l:  1  (g). 

*  See  Rule  83,  Case  2,  p.  361,  ante. 

5  Botisillon  V.  Eousillon  (1880),  14  Ch.  D.  361,  371,  judgment  of  Fry,  J.  See 
Douglas  v.  Forrest  (1828),  4  Bing.  686. 
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of  his  sovereign's  Courts.  The  allegiance  must,  it  would  seem, 
exist  at  the  time  not  when  the  action  is  commenced,  but  when  the 
judgment  is  given.*  And  a  nice  question  of  jurisdiction  might 
arise,  supposing  a  defendant  to  have  changed  his  allegiance  after 
the  commencement  of  an  action  against  him. 

The  doctrine,  however,  that  allegiance  is  sufficient  to  give  juris- 
diction, though  supported  by  judicial  dicta,  cannot  be  established 
by  any  reported  decision.  In  Douglas  v.  Forrest,^  which  goes 
near  to  a  decision  on  this  point,  the  Court  dwell  on  the  fact  of  the 
defendant  having  at  the  time  of  the  judgment  possessed  property 
in  Scotland. 

1.  Xis  a  French  citizen  residing  and  domiciled  in  England. 
An  action  is  brought  against  X  in  France.  X,  whilst  residing 
in  England,  has  actual  notice  of  the  action.  Judgment  is,  in  his 
absence,  pronounced  against  X  in  France.  The  French  Court 
{semhle)  has  jurisdiction.' 

2.  X  is  a  French  citizen  residing  and  domiciled  in  England. 
An  action  is  brought  against  X  in  France,  and  judgment  is  pro- 
nounced against  X  in  the  French  Court.  X  has  not  been  served 
with  any  process,  and  has  not  any  actual  notice  of  the  action,  but 
steps  are  taken  in  France  which  under  French  law  are  equivalent 
to  service  of  process.     The  French  Court  has  (semble)  jurisdiction.* 

Oase  3.  Submission. — This  case  rests  on  the  simple  and 
universally  admitted  principle  that  a  litigant  who  has  voluntarily 
submitted^  himself  to  the  jurisdiction  of  a  Court  cannot  afterwards 
dispute  its  jurisdiction.®  The  submission  may  take  place  in 
different  ways,  and  may  be  made  either  by  the  party  who  is 
plaintiff  or  by  the  party  who  is  defendant  before  the  foreign  Court. 

(a)  Plaintiff. — "  We  think  it  clear,  upon  principle,  that  if  a 
"  person  selected,  as  plaintiff,  the  tribunal  of  a  foreign  country 
"  as  the  one  in  which  he  would  sue,  he  could  not  afterwards  say 
"  that  the  judgment  of  that  tribunal  was  not  binding  upon  him."  ' 

'  Compare  Sehibuby  y.  Westenholz  (1870),  L.  E..  6  Q.  B.  155,  161;  Sousillon  t. 
SomilUm.  (1880),  U  Ch.  D.  351,  371  ;  Meek  v.  Wendt  (1888),  21  Q.  B.  D.  126,  130. 

»  (1828)  4  Bing.  686. 

'  Compare  Sehihshy  v.  Westenholz  (1870),  L.  E.  6  Q.  B.  155,  161,  and  Copin  v. 
Adamson  (1875),  1  Ex.  D.  (C.  A.)  17  ;  (1874)  L.  R.  9  Ex.  345. 

*  See  Douglas  v.  Forrest  (1828),  4  Bing.  686  ;  Oopin  v.  Adamson  (1875),  1  Ex.  D. 
(C.  A.)  17  ;  and  contrast  Buchanan  v.  Ruclcer  (1808),  1  Camp.  63. 

^  See  Rule  i-3,  Case  3,  p.  361,  ante. 

"  See  Intro.,  p.  44,  ante. 

1  Sehibsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  156,  161.  See  Westlake  (4th  ed.), 
pp.  375,  376. 

D.  B  B 
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A,  an  Englishman  residing  in  England,  brings  an  action 
against  X  in  France  for  the  breach  of  a  contract  made  and  broken 
in  England.  The  French  Court  gives  judgment  in  X'a  favour. 
The  French  Court  has  jurisdiction  over  A.^ 

(b)  Defendant. — -A  person  who  voluntarily  appears  as  defendant 
in  an  action  submits  himself  to  the  judgment  of  the  Court,  so  that 
he  cannot  afterwards  dispute  its  jurisdiction.*  When,  therefore,  a 
defendant  appears  without  protest,  he  does  certainly  prima  facie 
submit  himself  to  the  Court's  jurisdiction.  A  defendant,  on  the 
other  hand,  who  appears  only  to  protest  against  the  jurisdiction 
of  the  Court,  certainly  does  not  submit  himself  to  its  jurisdiction.' 

On  this  whole  matter  of  submission  to  a  Court's  jurisdiction  by 
appearance  as  defendant,  it  is  well  to  distinguish  three  different 
cases.  In  each  of  them  X  is  a  defendant  who  appears  in  a  foreign 
Court,  to  the  jurisdiction  of  which  he  would  not  be  subject  imless 
it  were  for  his  appearance. 

Case  1. — X,  without  protesting  against  the  jurisdiction,  appears 
and  pleads  to  the  merits.  He  theieby,  primd  facie  at  least,  submits 
to  the  jurisdiction  of  the  Court. 

Case  2. — X  appears  and  pleads  to  the  jurisdiction,  hut  also 
pleads  to  the  merits,  or  at  any  rate  takes  part  in  a  defence  on  the 
merits.  He  thereby  submits  to  the  jurisdiction  of  the  Court. 
This,  it  is  submitted,  was  really  the  position  of  things  in  Boissiere 
V.  Brockner* 

Case  3. — X  appears  and  protests  against,  or  pleads  to  the  juris- 
diction, but  takes  no  other  part  in  the  case.     He  does  not,  it  is 


1  See  Schibsby  v.  Westmhoh  (1870),  L.  E.  6  Q.  B.  15S,  161 ;  Novelli  v.  Zossi  (1831), 
2  B.  &  Ad.  767. 

The  question  as  to  jurisdiction  might  arise  as  against  the  plaintiff  in  the  foreign 
action  in  one  of,  at  least,  two  ways,  viz.,  (1)  on  the  plea  of  res  judicata,  if  the 
plaintiff  should  sue  for  the  same  cause  of  action  in  England ;  and  (2)  on  a  plea  of 
the  party  who  was  plaintiEB  abroad,  if  he  should  be  sued  on  the  judgment  as  de- 
fendant in  England,  e.g.,  for  costs. 

2  Voinet  v.  Barrett  (1885),  55  L.  J.  Q.  B.  (C.  A.)  39. 

'  This  statement  is  not  consistent  with  the  language  of  Cave,  J.,  in  Boissiere  v. 
Brockner  (1889),  6  T.  L.  R.  85.  His  Lordship  certainly  lays  down  that  a  defendant 
who  appears  merely  to  protest  against,  or  to  plead  to,  the  jurisdiction  of  a  foreign 
Court  submits  himself  to  its  jurisdiction  ;  but  note  that  (1)  the  decision  in  Boissiere^. 
Brockner  may  be  defended  without  having  recourse  to  the  doctrine  laid  down  by 
Cave,  J.,  since,  in  that  case,  the  defendant  really  pleaded  both  to  the  jurisdiction 
and  to  the  merits ;  (2)  the  doctrine  of  Cave,  J.,  is  inconsistent  with  Davies  v.  Prite 
(1864),  34  L.  J.  Q.  B.  (Ex.  Ch.)  8  ;  Ringland  v.  Lowndes  (1864),  33  L.  J.  C.  P.  337, 
which  have  always  been  held  to  be  well  decided. 

*  (1889)  6  T.  L.  R.  85. 
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conceived,  submit  himself  to  the  jurisdiction  of  the  Court,  and  a 
judgment  given  by  the  foreign  Court  would  be  held  by  English 
Courts  to  be  a  judgment  given  by  a  Court  which  has  no  juris- 
diction. 

When,  however,  a  defendant  has  appeared  and  submitted  to  the 
jurisdiction  of  the  Court,  a  question  may  arise  whether  the  appear- 
ance is  voluntary,  and  in  this  matter  the  following  distinction 
must  be  noted : — 

If  a  defendant  appears  merely  to  protect  his  property  from 
the  risk  of  seizure,  it  has  been  held  that  the  appearance  is 
"  voluntary,"  ^  and  that  the  defendant  submits  to  the  Court's 
jurisdiction ;  to  hold  otherwise  would,  it  is  said,  render  the  effect 
of  appearance  nugatory,  for  in  any  action  a  defendant  who  has,  or 
may  have,  property  in  the  country  where  the  action  is  brought, 
has  reason  to  fear  that  the  result  of  the  action,  if  adverse,  will 
be  the  seizure  of  his  property  by  execution  or  otherwise.  If,  on 
the  other  hand,  the  defendant  appears  merely  to  protect  property 
which  has  already  been  seized  by  the  foreign  Court,  it  has  been 
held  that  the  appearance  is  not  voluntary,  and  does  not  confer 
jurisdiction  upon  the  Court.^ 

1.  A  brings  an  action  in  a  French  Court  against  X,  an  English- 
man domiciled  in  England.  Notice  is  served  upon  X  in  England. 
X  appears  in  France  and  defends  the  action.  There  has  been  no 
property  of  X's  at  any  time  in  the  hands  of  the  Court,  but  X  is 
from  his  business  transactions  often  in  a  position  in  which  a  judg- 
ment of  the  French  Court  could  be  executed  against  him.  The 
French  Court  has  jurisdiction  over  X  on  account  of  his  voluntary 
appearance.' 

2.  The  circumstances  are  the  same  as  in  Illustration  1,  except 
that  at  the  time  when  X  appears  and  defends  the  action  he  has 
very  valuable  property  in  France  which,  in  case  of  the  judgment 

1   Voinet  V.  Barrett  (1885),  53  L.  J.  Q.  B.  (C.  A.)  39. 

^  Ibid.,  p.  41,  jadgment  of  Eeher,  M.  R. 

The  distinction  suggested  rests  on  good  authority  but  is  not  entirely  satisfactory. 
"  I  cannot  help  thinking,"  writes  Westlake,  "  that  whenever  the  House  of  Lords 
"  may  have  to  review  the  authorities,  it  will  see  no  difference  between  property 
"  being  in  the  hands  of  the  foreign  Court  at  the  date  of  appearance  (carefully 
"  considered  reservation  in  Schibsby  v.  Westenhoh)  and  property  being  at  the  same 
"  date  in  the  foreign  country,  and  therefore  within  the  grasp  of  its  Court." 
Westlake  (4th  ed:),  p.  377. 

'  Voinet  v.  Barrett  (1885),  55  L.  J.  Q.  B.  (C.  A.)  39.  See  Duflos  v  Burlingham. 
(1880),  34  L.  T.  688  ;  De  Gosse  Briasac  v.  Eathbone  (1861),  6  H.  &  N.  301 ,  30  L.  J. 
(Ex.)  238  ;  Mahny  v.  Gibbons  (1810),  2  Camp.  502. 
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of  the  Court  being  against  him,  might  be  seized  by  the  French 
Court.     The  Court  has  jurisdiction. 

3.  X  is  an  Englishman  resident  and  domiciled  in  England. 
An  action  is  brought  against  him  in  France  on  a  contract  made, 
and  alleged  to  have  been  broken,  by  him  in  England.  X  has 
property  in  France,  which  has  been  seized  by  the  Court.  X,  after 
the  seizure  of  the  property,  appears  and  defends  the  action  with 
a  view  to  saving  his  property.  Semble,  X'b  appearance  to  the 
action  does  not  give  the  French  Court  jurisdiction.^ 

4.  A  brings  an  action  against  X,  an  Englishman  domiciled  and 
resident  in  England,  in  a  Turkish  Court.  X  appears  and  pleads 
under  protest  only  to  the  jurisdiction.  He  does  not  plead  any 
defence  on  the  merits.  Judgment  is  given  against  him  on  the 
plea  to  the  jurisdiction.  He  takes  no  further  step  and  suffers 
judgment  by  default  or  for  want  of  a  defence  on  the  merits. 
"Whether  X's  appearance  has  given  the  Turkish  Court  jurisdiction  ? 

(c)  Contract  to  submit. — The  parties  to  a  contract  may  make  it 
one  of  the  express  ^  or  implied  ^  terms  of  the  contract  that  they  will 
submit  in  respect  of  any  alleged  breach  thereof,  or  any  matter 
having  relation  thereto,  to  the  jurisdiction  of  a  foreign  Court,  and 
a  person  who  has  thus  contracted  is  clearly  bound  by  his  own 
submission.*  All  that  need  be  further  noted  is,  that  under  this 
head  may  be  brought  eases  in  which,  from  the  nature  of  the 
contract,  e.g.,  possibly  under  peculiar  circumstances  an  agreement 
with  regard  to  foreign  land,^  it  may  be  presumed  that  the  parties 
intended  to  submit  to  the  jurisdiction  of  particular  Courts,  viz., 
the  Courts  of  the  country  where  the  land  is  situate. 

1.  ^  is  a  Belgian  firm  carrying  on  business  in  Belgium.  X  is 
a  British  subject  domiciled  in  England  and  resident  in  London ; 
he  enters  into  a  contract  to  assign  certain  patent  rights  to  A  in 
Belgium.  The  contract  provides  {inter  alia)  that  "  all  disputes  as 
"  to  the  present  agreement  and  its  fulfilment  shall  be  submitted 

'  See  Voinet  v.  Barrett  (1885),  55  L.  J.  Q.  B.  39,  41,  judgment  of  Esher,  M.  R., 
and  p.  42,  judgment  of  Bowen,  L.  J. ;  but  see  Piggott,  p.  161. 

«  Copin  V.  Adamson  (1875),  1  Ex.  D.  (C.  A.)  17  ;  Law  v.  Garrett  (1878),  8  Ch.  D. 
(0.  A.)  26. 

'  Bant:  of  Australasia  v.  Sarding  (1860),  9  C.  B.  661 ;  19  L.  J.  C.  P.  345  ;  Bank 
cf  Australasia  v.  Nias  (1851),  20  L.  J.  Q.  B.  284  ;  16  Q.  B.  717  ;  ValUe  v.  Bumergue 
(1849),  4  Ex.  290  ;   18  L.  J.  Ex.  398. 

'  Nelson,  p.  363 ;  see  Law  v.  Garrett  (1878),  8  Ch.  D.  (C.  A.)  26. 

'  But  see  Rule  84,  p.  374,  post,  and  compare  British  Wagon  Co.  f.  Gray,  [1896] 
1  Q.  B.  (C.  A.)  35,  decided  with  reference  to  Ord.  XI.  i .  1  (e) ;  and  Emanuel  v.  Symon, 
[1908]  1  K.  B.  (C.  A.)  302,  reversing  judgment  of  Court  below,  [1907]  1  K.  B.  235. 
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"  to  the  Belgian  jurisdiotion."  In  an  action  by  A  against  X 
brought  in  the  proper  Belgian  Court  for  alleged  breach  of  the 
contract,  and  in  which,  in  accordance  with  the  provisions  of  Belgian 
law,  citation  is  duly  served  upon  X  in  London,  judgment  is  obtained 
for  1,000/.     The  Belgian  Court  has  jurisdiction. ^ 

2.  X,  an  Englishman,  enters  into  a  contract  with  A  to  trade  in 
co-partnership  in  Russia.  X  resides  in  England.  It  is  a  term  of 
the  contract  that  all  disputes,  no  matter  how  or  where  they  arise, 
shall  be  referred  to  a  Russian  Court.  Disputes  arise  concerning 
the  terms  of  the  partnership.  A  brings  an  action  against  X,  in  a 
Russian  Court,  for  alleged  breach  of  the  contract.  The  Russian 
Court  has  jurisdiction.^ 

3.  X  is  an  Englishman,  resident  and  domiciled  in  England,  and 
not  a  native  or  citizen  of  France.  He  holds  shares  in  a  French 
company.  X  thereby  becomes,  under  the  law  of  France,  subject 
to  all  the  conditions  contained  in  the  statutes  of  the  company. 
Under  these  statutes  every  shareholder  is  compelled  to  elect  a 
domicil  in  France,  and,  as  to  all  disputes  which  may  arise  during 
the  liquidation  of  the  company,  is  subject  to  a  French  tribunal. 
The  company  goes  into  liquidation,  and  A  brings  an  action  in 
France  against  X  for  the  amount  not  paid  up  on  X's  shares. 
Notice  is  duly  served  on  X,  at  his  elected  domicil,  though  X  has 
no  knowledge  of  the  statutes  of  the  company  or  their  provisions. 
A  recovers  judgment  against  X.  The  French  Court  has  juris- 
diction.* 

4.  X,  an  Englishman  residing  in  England,  is  a  member  of  an 
Australian  company.  A  colonial  Act  enables  the  chairman  of  the 
company  to  sue  and  be  sued  for  the  company,  and  provides  that 
he  is  to  be  taken  as  agent  for  the  members  of  the  company.  An 
action  is  brought,  and  judgment  recovered,  in  Australia,  against 
the  chairman  by  A ;  i.e.,  in  effect,  an  action  is  brought,  and 
judgment  recovered,  against  X;  he  has  no  notice  of  the  proceed- 
ings against  the  chairman.  The  Australian  Court  has  jurisdiction 
against  X.* 

'  Feyerick  v.  Subbard  (1902),  71  L.  J.  K.  B.  509.  This  case  follows,  and, 
perhaps,  sKghtly  extends,  Rousillon  v.  Eousillon  (1880),  14  Ch.  D.  351. 

2  See  Law  t.  Garrett  (1878),  8  Ch.  D.  (C.  A.)  26.  This  case  does  not  directly  raise 
the  question  of  jurisdiction,  but  implies  that  the  agreement  gave  jurisdiction  to 
the  Russian  Court. 

'  Copin  V.  Adamson  (1876),  1  Ex.  D.  (C.  A.)  17.  Compare  the  fuller  report  of 
the  proceedings  in  the  Court  below  (1874),  L.  R.  9  Ex.  345.  See  also  Vallee  v. 
Bumergue  (1849),  4  Ex.  290  ;   18  L.  J.  Ex.  398. 

*  Bank  of  Australaiia  v.  Harding  (1860),  9  C.  B.  661 ;  19  L.  J.  0.  P.  345.     See 
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5.  X,  a  British  subject,  when  residing  and  carrying  on  business 
in  Western  Australia,  enters  into  partnership  there  with  A  for  the 
working  of  a  gold  mine  situate  in  Western  Australia.  The  venture 
is  not  successful  There  is  a  dissolution  of  partnership  and  under 
a  decree  of  an  Australian  Court  accounts  are  taken  showing  a 
deficiency,  in  respect  of  which  a  suit  is  brought  in  the  Australian 
Court  against  X,  and  judgment  given  for  1,000^.  X  is  not  in 
Western  Australia  at  the  commencement  of  the  suit  nor  at  any 
time  during  its  continuance ;  nor  is  he  at  any  time  resident  or 
domiciled  there.  He  does  not  appear  to  the  writ  issued  in  the 
Australian  suit,  nor  does  he  agree  to  submit  to  the  jurisdiction  of 
the  Court  of  Western  Australia.  The  writ  is  served  upon  him  in 
England,  and  he  is  kept  informed  of  the  proceedings  in  Western 
Australia.     The  Western  Australian  Court  has  no  jurisdiction.^ 

6.  X,  an  Englishman  resident  and  domiciled  in  England,  is  the 
tenant  of  land  in  France.  X  is  sued  in  a  French  Court  by  his 
landlord,  A,  for  rent  due  from  X.  Constructive  notice  is  given  to 
X  in  accordance  with  the  provisions  of  French  law,  but  he  has  no 
other  notice  of  the  proceedings  and  does  not  appear  to  defend  the 
action.     The  French  Court  (semble)  has  no  jurisdiction.^ 


Rule  84.^ — In  an  action  m  personam  the  Courts  of  a 
foreign  country  do  not  acquire  jurisdiction  either — 

(1)  from  the  mere  possession  by  the  defendant  at  the 

commencement  of  the  action  of  property 
locally  situate  in  that  country,*  or 

(2)  from    the  presence  of   the  defendant   in  such 

country  at  the  time  when  the  obligation  in 
respect  of  which  the  action  is  brought  was 
incurred  in  that  country. 

also  Sank  of  Australasia  v.  Mas  (1851),  16  Q.  B.  717  ;  20  L.  J.  Q.  B.  284.  The 
result  is  that  an  action  can  be  maintained  in  England  against  i,  on  the  Australian 
judgment,  given  nominally  against  the  chairman.  See  "  Effect  of  Foreign  Judg- 
ments," chap.  xvii. 

1  Emanuel  V.  fymon,  [1908]  I  K.  B.  (C.  A.)  302. 

2  See  p.  366,  ante. 

'  As  to  clause  1,  see  Schilsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B,  155 ;  as  to 
clause  2,  Sirdar  Gurdyal  Singh  v.  Eajah  of  Faridkote,  [1894]  A.  C.  670,  685j  686, 
judgment  of  P.  C,  with  which  contrast  Becqmt  y.  MacGarthy  (1831),  2  B.  &  Ad. 
951,  and  judgment  in  Sehibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155,  161. 

*  See  Emanuel  Y.  Symon,  [1908]  1  K.  B.  (C.  A.)  302,  and  pp.  66,  57,  ante. 
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Comment  and  Illustrations. 


Claufie  1.  "  "Whilst  we  think,"  it  is  laid  down  hy  the  Court  of 
Queen's  Bench,  "  that  there  may  be  other  grounds  for  holding  a 
"  person  bound  by  the  judgment  of  the  tribunal  of  a  foreign 
"  country  than  those  enumerated  in  Douglas  v.  Forrest,'^  we  doubt 
"  very  much  whether  the  possession  of  property,  locally  situated  in 
"  that  country  and  protected  by  its  laws,  does  afford  such  a  ground. 
"  It  should  rather  seem  that,  whilst  every  tribunal  may  very 
"  properly  execute  process  against  the  property  within  its  juris- 
*'  diction,  the  existence  of  such  property,  which  may  be  very  small, 
"  affords  no  sufficient  ground  for  imposing  on  the  foreign  owner  of 
"  that  property  a  duty  or  obligation  to  fulfil  the  judgment.  But 
"  it  is  unnecessary  to  decide  this,  as  the  defendants  had  in  this  case 
"  no  property  in  France."  ^ 

This  statement,  though  not  quite  decisive,  appears  to  negative  the 
claim  made  by  the  Courts  of  some  foreign  countries,  and  especially 
of  Scotland,'  to  ground  jurisdiction  in  an  action  in  personam  on  the 
mere  fact  of  the  possession  by  the  defendant  of  property  lying 
within  the  limits  of  the  country  to  which  the  Courts  belong.* 

1.  X  is  domiciled  and  resident  in  England.  He  possesses  goods 
in  a  house  in  Edinburgh.  A  brings  an  action  against  X  in  the 
Court  of  Session  for  breach  of  contract  in  England.  X's  goods  in 
Edinburgh  are  arrested  to  found  jurisdiction  {ad  fundandam  juris- 
dictionem).     The  Court  has  no  jurisdiction.^ 

2.  ^  is  a  fruit  merchant  at  Edinburgh.  He  brings  an  action  in 
the  Court  of  Session  against  the  L.  &  N.  W.  Ey.  Co.  for  damage 
to  fruit  of  A's,  arising  from  the  negligence  of  the  defendants  in  the 
carriage  thereof.     The  act  of  negligence  takes  place  in  England ; 


1  4  Bing.  703  ;  and  Rule  83,  p   361,  ante. 

•  Schibaby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  156,  163,  per  curiam.  See  also 
Voinet  v.  Barrett  (1885),  55  L.  J.  Q.  B.  39. 

3  See  Piggott,  pp.  239,  240  ;  L.  %  N.  W.  Rail.  Co.  v.  Lindsay  (1858),  3  Maoq. 
99  ;  Douglas  v.  Jones  (1831),  9  8h.  &  D.  856  ;  1  Maokay,  Pract.  of  Coiirt  of  Session, 
pp.  171—177. 

*  See,  however,  p.  372,  ante,  as  to  the  possibility  of  a  contract  with  reference 
to  land  in  a  foreign  country  implying  suhmission  to  the  jurisdiction  of  the  Courts 
of  such  country. 

5  I.e.,  the  Scotch  Court  is  not  a  "Court  of  competent  jurisdiction"  in  the 
opinion  of  English  judges.  L.  ^  N.  W.  Rail.  Co.  v.  Lindsay  (1858),  3  Macq.  99. 
See,  as  to  the  ambiguity  of  the  expression  "  Court  of  competent  jurisdiction," 
pp.  354—356,  ante,  and  compare  Rule  104,  p.  419,  post,  and  the  Judgments 
Extension  Act,  1868  (31  &  32  Vict.  c.  54),  s.  8. 
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A  arrests  movable  property  of  the  defendant's  in  Scotland.     The 
Court  has  no  jurisdiction. ^ 

3.  A,  an  Englishman  resident  in  London,  has  a  claim  against 
X  8{  Co.,  an  English  company  resident  in  London,  in  respect  of  a 
life  policy  granted  to  i\^.  X  8f  Co.  have  money  in  a  bank  in 
Scotland.  A  ari-ests  the  money  due  by  the  bank  to  X  (^  Co.,  and 
brings  an  action  in  the  Court  of  Session  against  X  8f  Co.  on  the 
policy.     The  Court  has  no  jurisdiction.^ 

Clause  2.  A  dictum  of  Blackburn,  J.,  has  suggested  that  under 
the  circumstances  stated  in  clause  2,  the  judgment  of  a  foreign 
Coui-t  would  bind  the  defendant,  i.e.,  the  Court  would  be  a  Court  of 
competent  jurisdiction. 

The  Privy  Council,  however,  have  distinctly  held  that  these 
circumstances  are  not  sufficient  to  give  jurisdiction,  and  have  thus 
stated  and  commented  upon  Blackburn's  doctrine  : — 

"  The  words  of  Blackburn,  J.'s  judgment,  in  Schibshy  v. 
"  Westenholz,^  .  .  .  are  these : — 

"  '  If,  at  the  time  when  the  obligation  was  contracted,  the 
"  '  defendants  were  within  the  foreign  country,  but  left  it  before 
"  '  the  suit  was  instituted,  we  should  be  inclined  to  think  the  laws 
"  '  of  that  country  bound  them  ;  though,  before  finally  deciding 
"  '  this,  we  should  like  to  hear  the  question  argued.' 

"  Upon  this  sentence  it  is  to  be  observed,  that  beyond  doubt  ia 
"  such  a  case  the  laws  of  the  country  ia  which  an  obligation  was 
"  contracted  might  bind  the  parties,  so  far  as  the  interpretation 
"  and  effect  of  the  obligation  was  concerned,  in  whatever  forum 
"  the  remedy  might  be  sought.  The  learned  judge  had  not  to 
"  consider  whether  it  was  a  legitimate  consequence  from  this,  that 
''  they  would  be  bound  to  submit,  on  the  footing  of  contract  or 
"  otherwise,  to  any  assumption  of  jurisdiction  over  them  in  respect 
"  of  such  a  contract,  by  the  tribunals  of  the  country  in  which  the 
"  contract  was  made,  at  any  subsequent  time,  although  they  might 

'  See  L.  ^  N.  W.  Bail  Co.  v.  Lindsay  (1858),  3  Maoq.  99.  The  Court  has  juris- 
diction according  to  Scotch  law. 

^  See,  for  the  facts,  Parken  v.  Royal  Exchange  Co.  (8  Sec.  ser.  366),  cited  3  Maoq. 
109.  In  this  case  it  was  held  that  the  Court  of  Session  had  jurisdiction  according 
to  Scotch  law.  But  the  case  does  not  decide  that  it  was  a  "  Court  of  competent 
jurisdiction"  in  the  sense  in  which  the  words  are  here  used,  i.e.,  according  to 
English  law.  Some  doubt  exists  whether,  even  according  to  Scotch  law,  jurisdiction 
arising  from  arrestment  goes  beyond  the  right  to  deal  with  the  property  arrested. 
See  L.  f  N.  W.  Rail.  Co.  t.  Lindsay  (1858),  3  Maoq.  106,  107,  opinion  of  Cranworth, 
L.  C. ;  and  Mackay,  Manual  of  Practice,  p.  59. 

3  L.  E.  6  Q.  B.  161. 
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"  be  foreigners  resident  abroad.  That  question  was  not  argued, 
"  and  did  not  arise,  in  the  case  then  before  the  Court ;  and,  if  this 
"  was  what  Blackburn,  J.,  meant,  their  Lordships  could  not  regard 
"  any  mere  inclination  of  opinion,  on  a  question  of  such  large  and 
"  general  importance,  on  which  the  judges  themselves  would  have 
"  desired  to  hear  argument  if  it  had  required  decision,  as  entitled 
"  to  the  same  weight  which  might  be  due  to  a  considered  judg- 
"  ment  of  the  same  authority.  Upon  the  question  itself,  which 
"  was  determined  in  Schibsby  v.  Westenholz,^  Blackburn,  J.,  had 
"  at  the  trial  formed  a  different  opinion  from  that  at  which  he 
"  ultimately  arrived ;  and  their  Lordships  do  not  doubt  that,  if 
"  he  had  heard  argument  upon  the  question,  whether  an  obliga- 
"  tion  to  accept  the  forum  loci  contractus,  as  having,  by  reason  of 
"  the  contract,  a  conventional  jurisdiction  against  the  parties  in  a 
"  suit  founded  upon  that  contract  for  all  future  time,  wherever  they 
"  might  be  domiciled  or  resident,  was  generally  to  be  implied,  he 
"  would  have  come  (as  their  Lordships  do)  to  the  conclusion,  that 
"  such  obligation,  unless  expressed,  could  not  be  implied."  ^ 

It  may,  therefore,  be  concluded,  at  any  rate  with  great  proba- 
bility, that,  as  stated  in  clause  2,  the  mere  presence  of  a  defendant 
in  a  country  at  a  time  when  an  obligation  is  incurred  does  not  of 
itself  give  the  Courts  jurisdiction  over  him  in  respect  of  such 
obligation. 

1.  X,  a  British  subject  domiciled  in  England,  has  held  an  official 
position  and  resided  in  Italy.  X,  whilst  residing  there,  is  guilty 
of  a  fraud,  but,  before  proceedings  are  commenced  against  him  in 
respect  thereof,  he  has  returned  to  and  taken  up  his  permanent 
residence  in  England.  An  action,  of  which  he  has  notice  in 
England,  is  brought  against  him  in  respect  of  the  fraud  in  an 
Italian  Court,  and  judgment  for  1,000/.  is  recovered.  The  Italian 
Court  has  no  jurisdiction.' 

2.  X,  a  Swiss  subject,  when  in  Paris,  enters  into  a  contract  with 
A  that  he  will  not  carry  on  a  certain  trade  in  England  or  else- 
where. When  X  is  residing  in  England  he  carries  on  the  trade 
there  in  breach  of  his  contract.  A  brings  an  action  against  X  in 
a  French  Court.     The  French  Court  has  no  jurisdiction.* 


'  L.  K.  6  Q.  B.  161. 

2  Sirdar  Gmdyal  Singh  v.  Rajah  of  Faridkote,  [1894]  A.  C.  670,  685,  686,  judg- 
ment of  P.  C. 

'  Suggested  by  Sirdar  Gurdyal  Singh  y.  Majah  of  Faridkote,  [1894]  A.  0.  670. 
'  Souaillon  v.  Sousillon  (1880),  14  Ch.  D.  361,  371. 
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CHAPTER  XIV. 

JURISDICTION  IN  ACTIONS  IJ^  REM} 

Rule  85.^ — In  an  action  or  proceeding  in  rem  the 
Courts  of  a  foreign  country  have  jurisdiction  to  deter- 
mine the  title  to  any  immovable  or  movable  within  such 
country. 

Comment. 

The  foundation  of  jurisdiction  in  an  "  action  in  rem  " — using 
these  words  in  their  very  widest  sense— is  the  power  to  deal  with 
or  dispose  of  the  property,  the  title  to  which,  or  the  possession 
whereof,  is  in  question.  If  the  sovereign  of  a  country  has  in  fact 
the  power  to  transfer  the  ownership  or  possession  of  property,  the 
judgment  of  his  Courts  in  regard  to  such  property  is  decisive  in 
regard  to  the  right  to  such  property.' 

"  If  the  matter  in  controversy  is  land,"  writes  Story,  "  or  other 
"  immovable  property,  the  judgment  pronounced  in  the/oram  rei 
"  sitm  is  held  to  he  of  universal  obligation,  as  to  all  the  matters  of 
"  right  and  title  which  it  professes  to  decide  in  relation  thereto. 
"  This  results  from  the  very  nature  of  the  case;  for  no  other 
"  Court  can  have  a  competent  jurisdiction  to  inquire  into  or  settle 
"  such  right  or  title.  By  the  general  consent  of  nations,  therefore, 
"  in  cases  of  immovabesl,  the  judgment  of  \h.e  forum  rei  sitm  is 
"  held  absolutely  conclusive."  * 

"  The  same  principle,"  writes  Story,  "  is  apphed  to  all  .  .  . 
"  cases  of  proceedings  in  rem,  against  movable  property,  within 
"  the  jurisdiction  of  the  Court  pronouncing  the  judgment.  What- 
"  ever  the  Court  settles  as  to  the  right  or  title,  or  whatever  dispo- 
"  sition  it  makes  of  the  property  by  sale,  revendication,  transfer, 


'  As  to  the  distinction  between,  an  action  in  personam  and  an  action  in  rem,  see 
Castrique  y.  Imrie  (1870),  L.  B.  i  H.  L.  414,  429,  opinion  of  Blackburn,  J. ; 
Meyer  v.  Ealli  (1876),  1  C.  P  D.  358  ;  The  City  of  Mecca  (1879),  5  P.  D.  28  ;  (1881) 
6  P.  D.  (0.  A.)  106  ;  J»  re  Trufort  (1887),  36  C!h.  D.  600  ;  Carr  v.  Fraeis,  TivMS  %  Co., 
[1902]  A.  C.  176. 

2  See  Story,  s.  692. 

■•  See  Intro.,  General  Principle  No.  III.,  p.  40,  ante. 

"  Story,  a.  591. 
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"  or  other  act,  will  be  held  valid  in  every  other  country,  where  the 
*'  same  question  comes  directly  or  indirectly  in  judgment  before 
"  any  other  foreign  tribunal.  This  is  very  familiarly  known  in 
"  the  eases  of  proceedings  in  rem  in  foreign  Courts  of  Admiralty, 
"  whether  they  are  causes  of  prize,  or  of  bottomry,  or  of  salvage, 
*'  or  of  forfeiture  [or  of  damage  by  collision],  or  of  any  the  like 
"  nature,  over  which  such  Courts  have  a  rightful  jurisdiction, 
"  founded  on  the  actual  or  constructive  possession  of  the  subject- 
"  matter  {res)."^ 

These  words  are  an  authoritative  statement  of  the  principle 
accepted  by  English  judges  that  the  Courts  of  a  country  are  Courts 
of  competent  jurisdiction^  with  regard  to  the  title  to,  or  possession 
of,  movable  not  less  than  immovable  property  which  is  situate  in 
that  country,  or,  it  may  be  added,  which  is  at  the  moment  under 
the  actual  and  lawful  control  of  the  sovereign  whom  such  Courts 
represent. 

Our  Eiule,  it  should  be  noted,  is  of  wide  application.  It  applies 
not  only  to  proceedings  which  are  in  strictness  actions  in  rem, 
but  also  to  proceedings  such  as  the  administration  of  a  deceased 
person's  property^  which,  though  not  strictly  actions  in  rem, 
determine  the  title  to  property. 


niustratious. 

1.  Goods  belonging  to  A,  an  Englishman,  are  on  board  a 
Prussian  ship  which  is  wrecked  in  Norway.  The  goods  are  sold 
in  Norway,  as  A  alleges,  wrongfully.  A  takes  proceedings  in  a 
Norwegian  Court  to  set  aside  the  sale.  The  Norwegian  Court  has 
jurisdiction  to  determine  the  title  to  the  goods.* 

2.  The  right  to  the  possession  of  English  bills,  drawn  and  accepted 
in  England  by  English  firms,  is  raised  before  a  Norwegian  Court 
whilst  the  bills  are  in  Norway,  in  the  hands  of  N,  the  agent  of  X, 
to  whom  the  bills  have  been  indorsed  in  England.    The  Norwegian 


'  Story,  B.  592,  cited  with  approval  in  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L. 
414,  428,  429,  opinion  of  Blackburn,  J. 

'  But  as  to  moTable  property  not  of  exclusively  competent  jurisdiction.  Compare, 
as  to  tlie  principle  of  effectiveness,  Intro.,  p.  40,  ante ;  and  as  to  the  law  governing 
the  assignment  of  a  movable.  Rule  \iZ,  post.  And  see  Cammell  v.  Sewell  (1860), 
■5  H.  &  N.  728,  744,  745,  judgment  of  Crompton,  J.  ;  In  re  Queensland  Mercantile, 
^c.  Co.,  [1891]  1  Ch.  536,  545  ;  Alcooh  v.  Smith,  [1892]  1  Ch.  (C.  A.)  238. 

3  See  chap,  xvi.,  Rule  89,  p.  391,  post. 

'  See  Cammell  T.  Sewell  (1860),  5  H.  &  N.  728  ;  29  L.  J.  Ex.  350  (Ex.  Ch.). 
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Court  has  jurisdiction  to  determine  the  right  to  the  possession  of 
the  biUs.i 

3.  iV  dies  domiciled  in  England  leaving  land  and  money  in 
New  York.  The  Courts  of  New  York  have  jurisdiction  to 
administer  and  to  determine  the  right  to  succeed  to  iV's  land  and 
money  in  New  York.^ 

'  Alcoch  T.  Smith,  [1892]  1  Ch.  (C.  A.)  238. 

2  Compare  JEnohin  v.  Wylie  (1862),  10  H.  L.  C.  1,  19,  language  of  Lord  Cran- 
worth,  and  p.  23,  language  of  Lord  Chelmsford.  See  chap,  xvi..  Rule  89,  p.  391, 
post. 
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CHAPTER  XV. 

JUEISDIOTION  IN  MATTERS  OE  DIVORCE  AND  AS 
REGARDS  VALIDITY  OE  MARRIAGE. 

I.  DIVOECE. 
(A)  "Where  Courts  have  Jurisdiction. 

Rule  86. — The  Courts  of  a  foreign  country  have 
jurisdiction  to  dissolve  the  marriage  of  any  parties 
domiciled  in  such  foreign  country  at  the  commencement 
of  the  proceedings  for  divorce.^ 

This  Rule  applies  to — 

(1)  an  English  marriage/ 

(2)  a  foreign  marriage. 

Comment. 

This  divorce  jurisdiction^  of  the  Courts  of  a  foreign  country 
where  the  parties  to  a  marriage  are  domiciled  is  not  affected  either 
by  the  country  where  the  marriage  is  celebrated,  or  by  the  domicil 
or  the  nationality  of  the  parties  at  the  time  of  the  marriage. 
Rule  86,  moreover,  applies  as  well  to  an  "  English  marriage," 
i.e.,  a  marriage  which,  whether  celebrated  in  England  or  elsewhere, 
is  entered  into  by  parties  of  whom  the  husband  is  at  the  time 
thereof  domiciled  in  England,  as  to  a  "foreign  marriage,"  by  which 
term  is  meant  any  marriage  which  does  not  fall  within  the 
description  or  definition  just  given  of  an  English  marriage.  A 
doubt,  indeed,  was  at  one  time  entertained  whether  the  Court  of 
any  foreign  country  could,  in  the  eyes  of  English  tribunals,  dis- 
solve an  English  marriage.     But  this  doubt  has  now  been  entirely 


1  Bater  v.  Bater,  [1906]  P.  (0.  A.)  209  ;  Earvey  v.  Farnie  (1882),  8  App.  Cas.  43 ; 
Le  Mesurier  v.  Le  Meaurier,  [1895]  A.  C.  517  ;  and  see  App.,  Note  12,  "  Theories  of 
Divorce." 

^  I.e.,  in  the  opinion  of  English  judges,  or  according  to  the  rales  with  reference 
to  the  conflict  of  laws  maintained  by  English  Courts. 
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removed,  and  the  law  on  this  point  has  been  authoritatively  laid 
down  as  follows  : — 

"  The  law  now  unquestionahly  stands  in  this  position  :  That  the 
"  Court  of  the  existing  bond  fide  domicil  for  the  time  being  of  the 
"  married  pair  has  jurisdiction  over  persons  originally  domiciled  in 
"  another  country  to  undo  a  marriage  solemnized  in  that  other 
"  country.  It  seems  to  me  that  that  is  the  law  now,  applicable  to 
"  this  case"  [viz.,  the  ease  of  British  subjects  originally  domiciled 
in  England  who  inter-married  in  England,  and  had  been 
divorced  in  New  York],  "because  we  have  it  as  a  fact  that  the 
"  domicil  of  the  parties,  through  the  husband,  was  an  American 
"  domicil — a  domicil  in  the  State  of  New  York."' 

"  When  the  jurisdiction  of  the  Court  is  exercised  according  to 
"  the  rules  of  international  law,  as  in  the  case  where  the  parties 
"  have  their  domicil  within  its  forum,  its  decree  dissolving  their 
"  marriage  ought  to  be  respected  by  the  tribunals  of  every  civilized 
"  country.  The  opinions  expressed  by  the  English  common  law 
"  judges  in  Lolky's  Case^  gave  rise  to  a  doubt  whether  that 
"  principle  was  in  consistency  with  the  law  of  England,  which  at 
"  that  time  did  not  allow  a  marriage  to  be  judicially  dissolved. 
"  That  doubt  has  since  been  dispelled ;  and  the  law  of  England 
"  was,  in  then"  lordships'  opinion,  correctly  stated  by  Lord  West- 
"  bury  in  Shaw  v.  Gould,^  in  these  terms :  '  The  position  that  the 
"  '  tribunal  of  a  foreign  country,  having  jurisdiction  to  dissolve  the 
"  '  marriages  of  its  own  subjects,  is  competent  to  pronounce  a 
"  '  similar  decree  between  English  subjects  who  were  married  in 
"  '  England,  but  who  before,  and  at  the  time  of,  the  suit  are 
"  '  permanently  domiciled  within  the  jurisdiction  of  such  foreign 
"  '  tribunal,  such  decree  being  made  in  a  hmta  fide  suit  without 
"  '  collusion  or  concert,  is  a  position  consistent  with  all  the  English 
"  '  decisions,  although  it  may  not  be  consistent  with  the  resolution 
"  '  commonly  cited  as  the  resolution  of  the  judges  in  Lolky's 
"  '  Case:  "  * 

The  Court,  moreover,  of  the  country  where  the  parties  are 
domiciled  at  the  time  of  the  proceedings  for  divorce  has  jurisdiction 


1  £ater  v.  Bater,  [1906]  P.  (C.  A.)  209,  232,  judgment  of  OoUins,  M.  R. 

2  (1812),  Russ.  &  Ey.  237  ;  S.  C,  2  01.  &  F.  567. 
"  (1868),  L.  E.  3  H.  L.  86. 

*  Ze  Mesurierv.  Ze  Mesurier,  [1895]  A.  0.  617,  527,  628,  judgment  of  Privy 
Council,  cited  with  approval  in  Bater  v.  Safer,  [1906]  P.  (C.  A.)  209,  236,  judg- 
ment of  Romer,  L.  J. 
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to  grant  a  divorce  on  any  ground  for  which  a  divorce  may  be 
granted  under  the  law  of  such  country,  even  though  suoh  ground, 
e.g.,  incompatibility  of  temper,  is  not  a  cause  for  which  divorce 
could  be  obtained  in  the  country,  e.g.,  England,  where  the  parties 
were  domiciled  at  the  time  of  the  marriage.^  It  may  now,  in  short, 
be  taken  to  be  the  established  rule  of  English  law,  that  domicil  is 
the  true  test  of  divorce  jurisdiction. 

The  pai-ties  at  the  time  of  the  divorce  under  the  law  of  the 
foreign  country  where  they  are  then  domiciled,  e.g.,  Sweden, 
may  be  still  citizens  or  subjects  of  another  country,  and  of  a 
country,  e.g.,  Italy,  under  the  law  of  which  divorce  does  not  exist. 
But  even  in  this  case  the  English  Courts  adhere,  it  is  submitted,  to 
the  principle  that  domicil  is  the  test  of  divorce  jurisdiction,  and 
hold  that  a  Swedish  Divorce  Court  has  jurisdiction  to  dissolve  the 
marriage  of  Italian  citizens  domiciled  ia  Sweden.  It  must,  how- 
ever, be  admitted  that,  where  citizenship  and  domicil  differ,  cases  of 
considerable  nicety  may  arise,  especially  in  dealing  with  the 
position  of  citizens  of  countries  such  as  Italy,  which  make  personal 
capacity  depend,  not  upon  domicil,  but  upon  allegiance  or  nation- 
ality, and  further  do  not  recognise  divorce  as  regards  their  own 
citizens.^  But  any  difficulty  will,  by  English  Courts,  now  be 
almost  certainly  solved  by  treating  any  divorce  as  valid  which  is 
granted  by  the  Divorce  Court  of  the  country  where  the  parties  are 
domiciled.' 

Illustrations. 

1.  ^and  JFare  British  subjects  domiciled  in  England.  They 
there  intermarry.  H  afterwards  becomes  domiciled  in  New  York. 
TF" takes  proceedings  to  obtain  divorce  in  a  New  York  Court.  The 
Court  has  jurisdiction.* 

2.  The  circumstances  are  the  same  as  in  Illustration  1,  except 
that  stakes  proceedings  for  divorce  on  a  ground  which  is  a  cause 
for  divorce  under  the  law  of  New  York,  but  is  not  a  ground  on 

1  Bater  v.  Bater,  [1906]  P.  (C.  A.)  209  ;  Sumphrey  v.  Humphrey  (1895),  33  So. 
L.  R.  99  ;  Scott  t.  Attorney- General  (1886),  11  P.  D.  128. 

2  SeeFiore,  ss.  117—134. 

'  A  fraudulent  pretence  that  tlie  parties  to  divorce  proceedings  are  domiciled  in 
the  foreign  country,  e.g.,  New  Tork,  -where  the  divorce  is  obtained,  will  in  England 
invalidate  the  divorce.  See  Rule  93,  pout;  Bonaparte  v.  Bonaparte,  [1892]  P.  402  • 
and  compare  Bater  v.  Bater,  [1906]  P.  217 — 220,  judgment  of  Sir  J.  GoreU  Barnes, 
President. 

*  Bater  v.  Bater,  [1906]  P.  (C.  A.)  209. 
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which  divorce  could  be  obtained  in  England.^     The  Court  has 
jurisdiction. 

3.  H  and  W  are  Italian  subjects  domiciled  in  Sweden.  Under 
Italian  law  they  could,  under  no  circumstances,  obtain  a  divorce  in 
Italy.  H  takes  proceedings  to  obtain  divorce  in  a  Swedish  Court, 
and  divorce  is  granted  on  a  ground,  e.g.,  incompatibility  of  temper, 
for  which  a  divorce  could  not  be  granted  in  England.  The  Court 
has  (semble)  jurisdiction.'' 


(B)  Where  Courts  have  no  Jurisdiction. 

Rule  87. — Subject  to  the  possible  exception  herein- 
after mentioned,  the  Courts  of  a  foreign  country  have  no 
jurisdiction  to  dissolve  the  marriage  of  parties  not  domi- 
ciled in  such  foreign  country  at  the  commencement  of 
the  proceedings  for  divorce.^ 

Comment  and  Illustrations. 

This  Eule  certainly  holds  good  as  to  English  marriages.* 
"In  no  case  has  a  foreign  divorce  been  held  to  invalidate  an 
"  English  marriage  between  English  subjects,  where  the  parties 
"  were  not  domiciled  in  the  country  by  whose  tribunals  the  divorce 
"  was  granted."^  The  Scotch  Courts  have  constantly  claimed  the 
right  to  dissolve  English  marriages  where  the  parties  have 
acquired  no  real  domicil  in  Scotland,  but  have  merely  resided  there 
a  sufficient  time  to  give  the  Scotch  Courts  jurisdiction,  according  to 
one  view  of  Scotch  law,^  and  this  claim  has  been  consistently  re- 

1  Bater  v.  Bater,  [1906]  P.  (C.  A.)  209  ;  and  Humphrey  v.  Humphrey  (1895),  33 
So.  L.  R.  99  ;  Scott  v.  Attorney-General  (1886),  11  P.  D.  128. 

-  I.e.,  English  Courts  would  hold  that  the  Swedish  Courts  were  Courts  of  com- 
petent jurisdiction,  and  that  the  divorce  was  valid,  though  apparently  it  would  not 
he  held  valid  in  Italy. 

3  Pitt  V.  Fitl  (1864),  4  Macq.  627 ;  Dolphin  v.  Robins  (18S9),  7  H.  L.  C.  390 ; 
Shaw  V.  Gould  (1868),  L.  R.  3  H.  L.  55  ;  Shaw  v.  Attorney -General  (1870),  L.  R. 
2  P.  &  D.  166;  Sinclair  v.  Sinclair  (1798),  1  Hagg.  Const.  294;  Tollemache  v. 
Tollemache  (1859),  1  Sw.  &  Tr.  557  ;   Green  v.  Green,  [1893]  P.  89. 

4  Green  v.  Green,  [1893]  P.  89. 

5  Shaw  V.  Attorney-General  (1870),  L.  R.  2  P.  &  D.  156,  161,  162,  per  Lord 
Penzance. 

«  See,  however,  Pitt  v.  Pitt  (1864),  4  Macq.  627,  which  makes  it  doubtful  whether 
even,  according  to  the  law  of  Scotland,  the  Scotch  Courts  have,  under  such  circum- 
stances, the  right  to  pronounce  a  divorce. 
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pudiated  by  English  tribunals.  In  spite,  therefore,  of  some  doubts 
which  have  been  expressed  on  the  subject,^  it  must  be  taken  now 
as  clearly  established  that  the  Scotch  Courts  have,  as  regards,  at 
any  rate,  any  effects  in  England,  no  power  to  dissolve  an  English 
marriage  where  the  parties  ai'e  not  really  domiciled  in  Scotland  ;  ^ 
and,  further,  that  the  same  doctrine  applies  to  all  foreign  Courts.' 

H  and  W,  a  man  and  woman  domiciled  in  England,  are  married 
at  Greenwich.  H,  the  husband,  afterwards  resides,  but  does  not 
obtain  a  domicil,  in  Scotland.  He  then  applies  for  and  obtains  a 
divorce  from  the  Court  of  Session.  The  Court  of  Session  has  no 
jurisdiction  to  dissolve  the  marriage.* 

H  and  W,  a  man  and  woman  domiciled  in  England,  are  married 
at  Greenwich,  i?  afterwards  resides,  but  does  not  obtain  a  domicil, 
in  British  India.  While  residing  in  India  he  petitions,  under  the 
Indian  Divorce  Act,  No.  IV.  of  1869,  s.  2,  for  and  obtains  a 
divorce  from  the  Indian  Divorce  Court.  Whether  the  Court  has 
jm-isdiction  ?  ^ 

Nor  is  there  any  reason  to  doubt  that  English  tribunals  apply 
the  same  rule  to  a  foreign  divorce  pui'porting  to  dissolve  a  foreign 
marriage  as  to  a  foreign  divorce  pui'porting  to  dissolve  an  English 
marriage,  and  that,  therefore,  a  foreign  divorce  is  invalid  in 
England,  in  the  case  of  a  foreign  marriage,  if  the  parties  to  the 
marriage  are,  at  the  time  of  the  divorce,  not  domiciled  in  the 
country  where  the  Court  granting  the  divorce  exercises  juris- 
diction. 

H  and  W,  domiciled  French  subjects,  are  married  in  France. 
While  stUl  retaining  their  French  domicil  they  are  divorced  in 
Belgium,  where  they  are  residing.  The  Belgian  Courts  have 
probably  no  jurisdiction.^ 


^  See  expressions  of  Lord  Chelmsford  in  Shaw\.  Gould  (1868),  L.  R.  3  H.  L. 
-55,  57. 

2  Dolphin  V.  Rohina  (1859),  7  H.  L.  C.  390,  414,  judgment  of  Lord  Cran\rorth. 

3  LolUy's  Case  (1812),  2  CI.  &  F.  567  ;  McCarthy  v.  Se  Caioc  (1831),  Ibid.  5e8. 

*  I.e. ,  is  not,  in  the  opinion  of  English  judges,  a  Court  of  competent  jurisdiction, 
and  the  divorce  is  consequently  invalid  in  England.  See  Shaw  v.  Gould  (1868), 
L.  K.  3  H.  L.  55;  Dolphin  v.  JRobins  (1859),  7  H.  L.  C.  390;  29  L.  J.  P.  &  M. 
11 ;  Tollemaehe  v.  Tollemaehe  (1859),  1  Sw.  &  Tr.  557. 

5  Semble,  the  Indian  Divorce  Court  is  not,  in  the  opinion  of  English  judges,  a 
€ourt  of  competent  jurisdiction.  See  le  Mesurier  v.  Le  Mesurier,  [1896]  A.  C.  517  ; 
and  compare  Eattigan,  Law  of  Divorce  (India),  pp.  6—13,  and  App.,  Note  14, 
"  Divorces  under  the  Indian  Divorce  Act,  &c." 

"  See  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517,  540,  cited  p.  262,  ante ;  and 
Wilton  V.  Wilson  (187^),  L.  R.  .2  P.  &  D.  435,  442,  cited  p.  257,  ante.    The  state- 

1).  CC 
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Exception. — The  Courts  of  a  foreign  country,  where  the 
parties  to  a  marriage  are  not  domiciled,  have  juris- 
diction to  dissolve  their  marriage,  if  the  divorce 
granted  by, such  Courts  would  be  held  valid  by  the 
Courts  of  the  country  where  at  the  time  of  the 
proceedings  for  divorce  the  parties  are  domiciled. 

Comment. 

In  a  ease,  the  circumstances  of  which  brought  it  within  this 
Exception,  the  existence  of  the  Exception,  and  the  principle  on 
which  it  rests,  were  thus  judicially  laid  down  : — 

"  The  only  question  that  remains  for  consideration  is  this 
"  question  of  English  law :  Are  we  to  recognise  in  this  country 
"  the  binding  efifect  of  a  decree  obtained  in  a  State  in  which  the 
"  husband  is  not  domiciled  if  the  Courts  of  the  State  in  which  he 
"  is  domiciled  recognise  the  validity  of  that  decree  ?  This  point 
"  has  not  been  distinctly  determined  in  the  Courts  of  this 
"country. 

"  The  evidence,  in  the  present  case,  shows  that  in  the  State  of 
"  New  York  [where  the  parties  were  domiciled]  the  decision  of 
"  [i.e.,  the  divorce  granted  by]  the  Court  of  South  Dakota  [where 
"  the  parties  were  not  domiciled  at  the  time  of  the  divorce]  would 
"  be  recognised  as  valid.  The  point  then  is':  Are  we  in  this 
"  country  to  recognise  the  validity  of  a  divorce  which  is  recognised 
"  as  valid  by  the  law  of  the  domicil  ?  In  my  view,  this  question 
"  must  be  answered  in  the  affirmative.  It  seems  to  me  impossible 
"  to  come  to  any  other  conclusion,  because  the  status  is  affected 
"  and  determined  by  the  decree  that  is  recognised  in  the  State  of 
"  New  York — ^the  State  of  the  domicil — as  having  affected  and 
"  determined  it.  That  being  so,  [.ff]  and  [W^  his  former  wife, 
"  the  present  petitioner,  have  ceased  to  be  husband  and  wife  in  the 
"  place  where  they  were  domiciled  at  the  date  of  the  decree.  It 
"  seems  to  me  logically  to  follow  that  this  Court  must  recognise 


ments  of  law  in  these  oases  are  so  wide  that  they  clearly  apply  not  only  to  English 
but  to  foreign  marriages.  Nice  questions  may,  however,  be  raised  as  to  the  effect 
in  England  of  a  foreign  divorce  granted  in  a,  country  where  the  parties  are  not 
domiciled.  It  may,  for  example,  be  suggested  with  some  reason  that  the  exception 
to  Rule  49,  p.  263,  ante,  may  be  applicable  to  the  divorce  jurisdiction  of  a  foreign 
Court  no  less  than  to  the  divorce  jurisdiction  of  the  High  Court.  Note,  further, 
the  effect  of  the  Exception  to  Rule  87. 
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"  that  state  of  dissolved  union — dissolved,  that  is,  in  one  State  and 
"  recognised  as  dissolved  in  the  other  State — and  that  it  must  be 
"  recognised  as  dissolved  all  over  the  world."  ^ 

Illustrations. 

1.  J,  a  domiciled  citizen  of  the  State  of  New  York,  manies  in 
England  W,  a  domiciled  Englishwoman.  W,  when  settled  apart 
from  S,  though  not  domiciled  in  the  State  of  South  Dakota, 
obtains  a  divorce  from  S^,  who  is  then  domiciled  in  New  York. 
A  Court  of  New  York  admits  the  jurisdiction  of  the  Court  of 
South  Dakota  and  treats  the  divorce  as  valid.  The  divorce  is  valid 
in  England,  i.e.,  the  South  Dakota  Court,  though  the  parties  were 
not  domiciled  in  South  Dakota,  is  treated  as  having  jurisdiction.^ 

2.  IT  and  W,  Swedish  subjects  married  in  Sweden,  are  domi- 
ciled at  Turin.  While  they  are  domiciled  in  Italy  they  obtain  a 
divorce  in  Sweden.  Italian  Courts  would  apparently  hold  the 
divorce  valid.^     The  divorce  (semble)  is  valid  in  England.* 

3.  IT  and  W,  French  citizens,  domiciled  in  New  York,  obtain  a 
divorce  in  France.  If  the  divorce  is  in  these  circumstances  valid 
iu  New  York,  it  is  {semble)  valid  in  England ;  if,  on  the  other 
hand,  it  is  invalid  in  New  York,  it  is  also  (semble)  invalid  in 
England.' 


n.  DECLAEA.TION  OP  NULLITY  OF  MAEEIAGE. 

Rule  88.^ — The  Courts  of  a  foreign  country  have 
(semble)  jurisdiction  to  declare  the  nullity  of  any  mar- 
riage celebrated  in  such  country  (?). 


>  Armitage  v.  Attorney-General,  [1906]  P.  135,  141,  142,  judgment  of  Sir  J.  Gorell 
Barnes,  Pres. 

2  Ibid.,  135. 

'  The  doctrine  maintained  by  Italian  lawyers  appears  to  be  tbat  divorce  juris- 
diction depends  not  upon  the  domicil,  but  upon  the  nationality  of  the  parties.  See 
Fiore,  sa.  131,  132. 

*  Armitage  v.  Attorney-General,  [1906]  P.  135. 

^  The  difference  is  that  if  the  divorce  is  valid  in  New  York,  where  the  parties 
are  domiciled,  the  case  falls  within  the  exception  to  Kule  87 ;  if  it  is  invalid  in 
New  York  the  case  falls  within  Rule  87.     Conf .  In  re  Stirling,  (1908)  W.  N.  130. 

«  See  Story,  ss.  595—697 ;  Rocmh  v.  Garvan  (1748),  1  Ves.  Sen.  157  ;  Sinclair  v. 
SinoUir  (1798),  1  Hagg.  Const.  294  ;  Ogden  v.  Ogden,  [1907]  P.  107  ;  [1908]  P. 
(C.  A.)  46. 

co2 
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Comment. 

This  Eule  has  no  reference  to  divorce.  It  means  that  the 
Courts  of  a  foreign  country  where  a  marriage  has  been  celebrated 
have,  according  to  English  law,  a  right  to  determine  whether  the 
acts  gone  through  by  the  parties  to  the  maniage  constituted  a 
valid  marriage  according  to  the  laws  of  that  country.  This  juris- 
diction is  independent  of  the  domicil  of  the  parties.  Our  Eule 
■cannot  be  laid  down  as  absolutely  certain.  There  appears  to  be 
no  reported  case  which  precisely  decides  how  far  our  Courts  admit 
the  jurisdiction  of  the  Courts  of  a  foreign  country  to  determine 
the  validity  of  a  marriage  there  celebrated.  But  English  Courts 
have  assumed  jurisdiction  for  themselves  to  determine  the  validity 
of  a  marriage  celebrated  in  England,  even  in  the  case  of  parties 
not  domiciled  in  England, ^  and  there  is  no  apparent  reason  why 
they  should  not  concede  an  analogous  jurisdiction  to  the  Courts  of 
a  foreign  country. 

Two  points  are  clear.  First,  the  Courts  of  a  country  where  a 
marriage  is  celebrated  have  no  exclusive  jurisdiction  to  determine 
its  validity,  for  our  Courts  will  determine  the  validity  of  a  mar- 
riage celebrated  abroad.^  Secondly,  English  Courts  do  not  attach 
much  importance  to  any  decision  as  to  the  validity  of  a  marriage 
given  by  the  Court  of  a  foreign  country,  e.g.,  Belgium,  which  is 
not  the  country,  e.g.,  France,  where  the  marriage  was  celebrated, 
and  it  would  seem  that  the  Courts  of  a  foreign  country  are  not,  in 
general  at  least,  held  by  English  judges  to  be  Courts  of  competent 
jurisdiction  for  determining  the  validity  of  a  marriage  which  does 
not  take  place  in  such  foreign  country. 

"  The  validity  of  marriage,"  says  Lord  Stowell,  "  however, 
"  must  depend  in  a  great  degree  on  the  local  regulations  of  the 
"  country  where  it  is  celebrated.  A  sentence  of  nullity  of  mar- 
"  riage,  therefore,  in  the  country  where  it  was  solemnized  would 
"  carry  with  it  great  authority  in  this  country  ;  but  I  am  not  pre- 
"  pared  to  say  that  a  judgment  of  a  third  country  on  the  validity 
"  of  a  marriage,  not  within  its  territories  nor  had  between  subjects 
'■  of  that  country,  would  be  universally  binding.     For  instance,  the 

'  Simonin  v.  Mallac  (1860),  2  Sw.  &  Tr.  67  ;  29  L.  J.  P.  &  M.  97. 

2  Sudi»ff  V.  Smith  (1821),  2  Hagg.  Const.  371.  See  Kent  v.  Burgess  (1840),  11 
Sim.  361 ;  but  compare  Boach  v.  Ganan  (1748),  1  Ves.  Sen.  157.  Jurisdiction  to 
make  a  declaration  of  nullity  may  [aembh)  be  given  by  the  domicil  of  the  respondent 
{Johnson  v.  Coolce,  [1898]  2  Jr.  R.  130),  though  the  marriage  was  celebrated  in 
another  country. 
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marriage  alleged  by  the  husband  is  a  French  marriage  [i.e.,  a 
marriage  celebrated  in  Fi-anoe].  A  French  judgment  on  that 
marriage  would  have  been  of  considerable  weight ;  but  it  does 
not  follow  that  the  judgment  of  a  Court  at  Brussels  on  a 
marriage  in  France  would  have  the  same  authority,  much  less 
on  a  marriage  celebrated  here  in  England."' 

Illastrations. 

1.  -H,  an  Englishman,  and  W,  an  Englishwoman,  domiciled  in 
England,  go  through  what  purports  to  be  the  celebration  of  a 
marriage  in  France.  5"  takes  proceedings  in  a  French  Court  to 
have  the  marriage  declared  invalid  on  account  of  the  neglect  of 
some  of  the  forms  required  by  French  law.  Semble,  the  French. 
Court  has  jurisdiction  to  determine  the  validity  of  the  marriage.^ 

2.  II  a,nd.  W,  an  Englishman  and  an  EngKshwoman,  domiciled 
in  England,  go  through  what  purports  to  be  the  celebration  of  a 
marriage  in  France.  Afterwards,  when  II  and  W  are  domiciled  in 
Belgium,  S  obtains  a  sentence  of  nullity  of  marriage  in  a  Belgian 
Court.     Whether  the  Court  has  jurisdiction  ?' 


'  Judgment  of  Lord  Stowell,  Sinclair  v.  Sinclair  (1798),  1  Hagg.  Const.  297. 
Whether  the  mere  residence  of  one  or  both  of  the  parties  in  a  foreign  country- 
gives  the  Courts  of  such  country  (in  the  opinion  of  our  Courts)  jurisdiction  to 
adjudicate  upon  the  validity  of  a  marriage  celebrated  in  another  country,  e.g., 
England,  is  doubtful.  Compare  Rule  51,  p.  268,  ante,  as  to  the  jurisdiction  of  the 
High  Court. 

It  has  been  judicially  suggested  that  something  may  depend  on  the  cause  foi 
which  a  decree  or  judgment  of  nullity  is  granted  by  a  foreign  Court.  "  It  may 
"  possibly  be  that  if  a  suit  were  brought  for  nullity  on  the  ground  of  impotence,. 
' '  and  the  facts  were  established  in  favour  of  the  petitioner,  either  in  the  Court  of 
"  the  domicU  of  the  parties  or  in  the  Court  of  the  country  in  which  the  marriage 
"  was  celebrated,  it  might  be  reasonable  to  hold  that  such  a  decree  ought  to  be 
"  treated  as  universally  binding,  but  it  does  not  at  all  follow,  where  the  only  matter 
"  in  dispute  is  whether  a  marriage  ought  to  be  held  valid  in  the  country  where  it 
' '  was  celebrated,  and  its  validity  is  challenged  on  the  ground  of  want  of  compliance 
"  with  the  formalities  required  by  the  laws  of  another  country,  that  the  Courts  of 
"  the  former  country  are  to  be  bound  by  a  decision  on  the  question  of  the  validity 
"  of  the  marriage  given  in  the  other  country,  even  though  it  be  the  country  of  the 
"  domlcil  of  one  of  the  parties.  It  certainly  would  be  somewhat  startling  if  this 
"  Court,  having  come  to  the  conclusion  that  the  marriage  in  question  between  the 
"  appellant  and  Philip  was  valid  in  England,  should  yet  hold  that  the  French 
"  decision  that  it  was  not  a  valid  marriage  was  binding  upon  it."  Ogden  v.  Oyden^ 
[1908]  P.  (C.  A.]  4e,  80,  81,  judgment  of  C.  A. 

*  See  Roach  v.  Garvan  (1748),  1  Ves.  Sen.  167. 

'  Sinclair  v.  Sinclair  (1798),  1  Hagg.  Const.  294. 
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NOTE. 

Banketjptoy  Jitbisdiction  of  Foreign  Cotjiits. — Englisli  judges  have 
hardly  enunciated  any  general  doctrine  as  to  the  bases  of  bankruptcy  juris- 
diction. Two  questions  which  bear  on  the  jurisdiction  in  bankruptcy, 
properly  exercisable  by  a  foreign  tribunal,  have  called  for  consideration  by 
our  Courts. 

First.  What  is  the  extra-territorial  effect  of  a  foreign  bankruptcy  as  an 
assignment  ? 

As  to  this  see  chap,  xviii.,  Rules  109 — 113,  pp.  429 — 434,  post. 

Secondly.  What  is  the  extra-territorial  effect  .of  a  foreign  bankruptcy  as 
a  discharge  ? 

As  to  this,  see  chap,  xviii.,  Eules  114 — 117,  pp.  435—441,  post. 

As  to  the  jurisdiction  of  the  proper  Court  in  Ireland  or  in  Scotland  to 
■wind  up  a  company  in  England,  see  Companies  Act,  1862  (25  &  26  Vict. 
c.  89),  s.  81.  It  is  strictly  analogous  to  the  jurisdiction  of  the  Court,  as 
stated  in  Eules  60,  61,  pp.  297 — 300,  ante,  in  regard  to  winding-up  a  com- 
pany in  Ireland  or  Scotland  respectively. 
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CHAPTEE  XVI. 

JUEISDIOTION  IN  MATTERS  OF  ADMINISTRATION 
AND  SUCCESSION. 

Rule  89.* — The  Courts  of  a  foreign  country  have 
jurisdiction  to  administer,  and  to  determine  the  succes- 
sion to,  all  immovables  and  movables  of  a  deceased 
person  locally  situate  in  such  country. 

This  jurisdiction  is  unaffected  by  the  domicil  of  the 
deceased. 

Comment  and  Illustration. 

This  Rule  is  merely  an  application  or  result  of  Rule  85.  There 
is  no  reason,  it  may  be  added,  to  suppose  that  English  Com-ts  deny 
to  foreign  tribunals  in  matters  of  administration  as  extensive  a 
jurisdiction  as  they  claim  for  themselves. 

iV,  an  Englishman  domiciled  in  England,  dies  in  England 
intestate,  leaving  10,000/.  in  New  York.  Administration  is  taken 
out  in  New  York.  The  New  York  Courts  have  jurisdiction  to 
administer  the  10,000/.,  and  if  they  see  fit,  to  determine  who  are 
the  persons  entitled  to  succeed  beneficially  to  the  distributable 
residue  of  the  10,000/.^ 

Rule  90.^ — The  Courts  of  a  foreign  couiitry  have 
jurisdiction  to  determine  the  succession  to  all  movables 
wherever  locally  situate  of  a  testator  or  intestate  dying 
domiciled  in  such  country. 


'  See  Story,  bs.  591,  592,  cited  pp.  378,  379,  ante,  and  Eule  86,  p.  378,  ante;  and 
compare  Rule  143,  p.  519,  post. 

2  Compare  Enohin  v.  Wylie  (1862),  10  H.  L.  0.  1. 

■>  Compare  In  re  Trufort,  Trafford  v.  Blanc  (1887),  36  Ch.  D.  600  ;  Enohin  v. 
Wylie  (1862),  10  H.  L.  C.  1 ;  31  L.  J.  Ch.  402 ;  Doglioni  v.  Orispin  (1866),  L.  R. 
1  H.  L.  301.  Compare  Etving  v.  Orr-Ewing  (1883),  9  App.  Gas.  34  ;  and  Ewing  v. 
Orr-Ewing  (1885),  10  App.  Cas.  453. 
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Comment. 

If  a  deceased  person  is  at  the  moment  of  his  death  domiciled 
abroad,  the  Courts  of  his  domioil  have  jm-isdiction,  though  not 
necessarily  exclusive  jurisdiction,  to  decide  upon  the  right  to  the 
succession  to  his  property. 

"  The  rule  to  be  extracted  from  [the]  oases  appears  to  be  this, 
"  that  although  the  parties  claiming  to  be  entitled  to  the  estate  of 
"  a  deceased  person  may  not  be  bound  to  resort  to  the  tribunals 
"  of  the  country  in  which  the  deceased  was  domiciled,  and  although 
"  the  Courts  of  this  country  may  Fe  called  upon  to  administer  the 
"  estate  of  a  deceased  person  domiciled  abroad,  and  in  such  case 
"  may  be  bound  to  ascertain  as  best  they  can  who,  according  to  the 
"  law  of  the  domioil,  are  entitled  to  that  estate,  yet  where  the  title 
"  has  been  adjudicated  upon  by  the  Courts  of  the  domicil,  such 
"  adjudication  is  binding  upon,  and  must  be  followed  by,  the 
"  Courts  of  this  country."  ^ 

Illustrations. 

1.  T  dies  domiciled  in  France ;  he  leaves  money,  goods,  &c. 
both  in  France  and  in  England.  The  French  Courts  have  juris- 
diction to  determine  whether  A  is  or  is  not  entitled  to  succeed  to 
T'b  money,  &c.  in  France  and  in  England.' 

2.  T,  an  Englishman  and  a  British  subject,  dies  domiciled  in 
Portugal.  He  leaves  at  his  death  goods  in  England.  A  claims 
to  be,  under  Portuguese  law,  entitled  to  succeed  to  2"s  movable 
property,  and  inter  alia  to  the  English  goods.  A  would  not  be, 
according  to  English  law,  a  legitimate  son  of  T.  The  Portuguese 
Courts  have  jurisdiction  to  determine  whether  A  is  entitled  to 
succeed  to  T's  movables.^ 

1  In  re  TrufoH  (1887),  36  Ch.  D.  600,  611,  per  Stirling,  J. 

2  Doglioniv.  Crispin  (1866),  L.  B.  1  H.  L.  301. 
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CHAPTEE  XYII. 
EFFECT  OF  FOREIGN  JUDGMENTS  IN  BNGLAND.i 

I.  GENERAL. 

(i)  No  Direct  Operation. 

Rule  91. — A  foreign  judgment  has  no  direct  operation 
in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rule 
104.^ 

Comment. 

A  foreign  judgment^  does  not  operate  dii-ectly  in  England. 
The  judgment  of,  e.g.,  a  French  Court,  cannot  be  enforced  here 
by  execution. 

{ii)  Invalid  Foreign  Judgments. 

RuLK  92. — Any  foreign  judgment  which  is  not  pro- 
nounced by  a  Court  of  competent  jurisdiction*  is  invalid.* 

Whether  a  Court  which  has  pronounced  a  foreign 
judgment  is,  or  is  not,  a  Court  of  competent  jurisdiction 
in  respect  of  the  matter  adjudicated  upon  by  the  Court 
is  to  be  determined  in  accordance  with  Rules  79  to  90. 


'  As  to  foreign  judgments,  see  Westlake  (4th  ed.),  chap.  xvii. ;  Story,  as.  584 — 
618  i ;  Wharton,  ss.  646—675  ;  Savigny,  Guthrie's  transl.  (2nd  ed.),  pp.  240—242  ; 
Foote,  chap,  xi.,  pp.  547 — 383  ;  Nelson,  pp.  338 — 375  ;  and  generally,  see  Piggott, 
Foreign  Judgments. 

^  I.e.,  Rule  as  to  extension  of  certain  judgments  of  Superior  Court  in  one  part 
of  United  Kingdom  to  any  other  part ;  and  see  the  Judgments  Extension  Act, 
1868  (31  &  32  Vict.  o.  54). 

See  also  Inferior  Courts  Judgments  Extension  Act,  1882  (45  &  46  Vict.  c.  31)  ; 
and  Piggott,  pp.  362,  363.  The  effect  of  this  Act  is  purposely  not  embodied  in 
this  Digest. 

'  For  definition  of  "foreign  judgment,"  see  p.  354,  ante. 

*  For  meaning  of  "  Court  of  competent  jurisdiction,"  see  Rule  79,  p.  354,  ante. 

°  I.e.,  of  course,  invalid  in  England.  See  Sirdar  Gurdyal  Stngh  v.  Rajah  of 
Faridkote,  [1894]  A.  C.  670,  684,  per  curiam. 
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The  validity  of  a  foreign  judgment  is  not,  in  general, 
affected  by  the  fact  that  the  Court  which  pronounces  the 
judgment  is  not  a  proper  Court.' 

Comment. 

A  judgment  pronounced  by  a  Court  whicli  is  not  a  "  Court  of 
competent  jurisdiction''  in  the  sense  in  which  the  term  is  used  in 
this  Digest  is  a .  decision  given  by  a  Court  with  reference  to  a 
matter  which,  according  to  the  principles  maintained  by  our 
judges,  the  foreign  Court  had  no  right  to  determine.  Hence  the 
judgment  is  necessarily  invalid  in  England,  or,  to  look  at  the  same 
thing  from  another  point  of  view,  the  right  acquired  iinder  the 
foreign  judgment  is  not  "  duly  "  acquired,  and  is  therefore  not  a 
right  which  is  entitled  to  recognition  in  England.^ 

Question. — Is  a  judgment pronoioiced  by  a  foreign  tribunal  which  is  a 
Court  of  competent  jurisdiction,  but  is  not  a  "proper  Court,"  ^  valid? 

This  question  must  almost  certainly  be  answered  in  the  affirmative, 
though  the  matter  is  one  which  requires  some  explanation.* 

The  general  current  of  authority  strongly,  if  not  decisively, 
favours  the  vahdity  of  such  a  judgment. 

Thus  it  has  been  held  that  it  is  no  answer  to  an  action  in 
England  on  a  French  judgment  against  a  French  citizen  domiciled 
in  France,  that  the  Court  giving  the  judgment  was  not  a  Court  of 
competent  jurisdiction  according  to  French  law,  i.e.,  was  not  a 
proper  Court,'  and  with  reference  to  this  case  Westlake  writes: 
"  If  the  foreign  suit  was  not  brought  in  the  right  Court  of  a 
"  country  which,  as  a  territory,  was  internationally  competent,  this 
"  was  matter  of  defence  which  ought  to  have  been  pleaded  in  that 
"  Court.  .  .  .  And  the  party  cannot  take  the  objection  hi 
"  England." « 

'  Vanquelin  v.  Bouard  (1863),  33  L.  J.  C.  P.  78  ;  Femberton  v.  Bughes,  [1899] 
1  Ch.  (C.  A.)  781  ;  Doglimi  v.  Crispin  (1866),  L.  E.  1  H.  L.  301. 

But  contrast  Castrique  v.  Imrie  (1870),  L.  R.  i  H.  L.  414,  429.  For  meaning  of 
"  proper  Court,"  see  Rule  79,  p.  354,  ante. 

'  See  Intro.,  General  Principle  No.  I.,  p.  23,  ante. 

'  See  Rule  79,  p.  354,  ante. 

*  Contrast  Vanquelin  v.  Boaard  (1863),  15  C.  B.  (N.  S.)  341  ;  33  L.  J.  C.  P.  78  ; 
and  Westlake  (4th  ed.),  p.  378,  in  favour  of  the  validity  of  such  judgment,  with 
the  opinion  of  Blackburn,  J.,  in  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  429, 
cited  p.  395,  post.     See  also  Godard  v.  Gray  (1870),  L.  E,.  6  Q.  B.  139,  149. 

=    Vanquelin  v.  Souard  (1863),  15  C.  B.  (N.  S.)  341. 
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On  the  other  hand,  judicial  language  has  certainly  been  used 
which  seems  to  imply  that  the  validity  of  a  foreign  judgment  may 
depend  on  the  Court  pronouncing  it  being  a  proper  Court.  Thus 
with  reference  to  the  validity  of  a  judgment  in  rem  it  has  been 
laid  down  :  "  We  think  the  inquiry  is,  first,  whether  the  subject- 
"  matter  was  so  situated  as  to  be  within  the  lawful  control  of  the 
"  State  under  the  authority  of  which  the  Court  sits  [i.e.,  whether 
"  the  Court  was  a  Court  of  competent  jurisdiction]  ;  and,  secondly, 
"  whether  the  sovereign  authority  of  that  State  has  conferred  on 
"  the  Court  jurisdiction  to  decide  as  to  the  disposition  of  the  thing, 
■■  and  the  Court  has  acted  within  its  jurisdiction  [j-e.,  whether  the 
"  Court  is  a  proper  Court].  If  these  conditions  are  fulfilled,  the 
"  adjudication  is  conclusive  against  all  the  world."  ^  Whence  it 
might  be  inferred  that,  at  any  rate  in  the  opinion  of  Lord  Black- 
burn, it  was  a  condition  of  the  validity  of  a  foreign  judgment  that 
it  should  be  pronounced  by  a  proper  Court,  or,  in  other  words,  that 
the  Court  giving  the  judgment  should  possess  not  only  extra- 
territorial competence,  but  also  intra-territorial  competence ;  and 
no  doubt  at  first  sight  it  appears  a  paradox  that  a  judgment  pro- 
nounced by  a  foreign,  e.g.,  by  a  French,  Court,  which  has  not 
authority  to  give  judgment  under  French  law,  should  ever  be  held 
valid  in  England. 

The  difficulties  of  the  question  raised  and  the  apparent  difference 
of  opinion  between  high  authorities  may  be  removed  by  the 
following  considerations. 

When  a  foreign,  e.g.,  a  French,  Court,  which  from  an  inter- 
national point  of  view  is  a  Court  of  competent  jurisdiction,  delivers 
a  judgment  in  excess  of  the  authority  conferred  upon  the  Court 
by  French  law,  the  judgment,  though  obviously  not  pronounced 
by  a  proper  Court,  may  bear  one  of  two  different  characters.  It 
may  be  irregular,  but  have  validity  in  France  until  it  is  set  aside ; 
or  it  may  be  a  complete  nullity,  and  have  no  legal  effect  whatever 
in  France. 

If,  on  the  one  hand,  the  judgment  is  simply  irregular,  and, 
until  it  is  set  aside,  gives  A  a  right  in  France,  e.g.,  to  the  payment 
of  a  sum  of  money  by  X,  then  it  ought  to  be  held  valid  in 
England,  for  A  has  acquired  a  right  under  French  law,  and 
English  Courts  are  not  Courts  of  Appeal  from  the  judgment  of  a 
foreign  tribunal. 


'  Castrigue  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  429,  opinion  of  Blackburn,  J. 
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If,  on  the  other  hand,  the  judgment  is  in  France  a  mere  nullity, 
and  A,  in  whose  favour  it  is  given,  acquires  under  it  no  rights  in 
France,  then  it  should  be  treated  as  invalid  in  England,  for  A  has 
acquired  no  right  under  French  or  any  other  law  which  he  is 
entitled  to  enforce  in  England.' 

To  this  it  may  be  added  that  a  judgment  in  fact  pronounced  by 
a  foreign  Court  of  competent  jurisdiction  is  far  more  likely  to  be 
irregular  than  void.  The  practical  result,  therefore,  follows  that 
a  judgment  pronounced  by  a  foreign  Com-t  of  competent  juris- 
diction is  generally  valid  in  England,  even  though  hot  pronounced 
by  a  proper  Court. 


Illustrations. 

1.  A  obtains  judgment  in  a  French  Court  against  X,  a  British 
subject,  for  100/.  The  debt  has  been  contracted,  if  at  all,  in 
England.  X  has  never  been  in  France,  and  there  is  no  circum- 
stance in  the  case  giving  the  French  Court,  in  the  opinion  of 
English  judges,  a  right  to  pronounce  judgment  against  X  {i.e., 
the  French  tribunal  is  not  a  Court  of  competent  jurisdiction).^ 
The  judgment  is  invalid.^ 

2.  X  is  the  owner  of  a  British  ship.  An  action  in  rem  is 
brought  by  A  against  the  ship  in  a  Louisiana  Admiralty  Court. 
The  ship  is  not,  and  never  has  been,  in  fact,  under  the  control 
of  the  Coui-t,  nor  within  the  territorial  limits  of  the  State  of 
Louisiana.  The  Court  gives  judgment  in  favour  of  A.  The 
judgment  is  invahd.* 

3.  X,  a  British  subject,  is  the  owner  of  a  British  ship.  At  the 
suit  of  A,  the  ship  is  arrested  when  just  outside  the  territorial 
waters  of  France,  and  an  action  in  rem  is  brought  against  the  ship 
in  a  French  Admiralty  Court.  Judgment  is  given  against  the 
ship.     The  judgment  is  invalid.^ 

4.  The  Scotch  Court  of  Session,  at  a  time  when  IT  is  domiciled 
in  England,  grants  S  a  divorce  from  his  wife,  W.     The  Court  of 


'  See  Intro.,  General  Principle  No.  I.,  p.  23,  ante. 

^  See  as  to  iurisdiotion  of  foreign  Courts  in  actions  in  personam,  Rules  83,  84, 
pp.  361,  374,  ante. 

3  Schibsby  v.  Westenhoh  (1870),  L.  E.  6  Q.  B.  155. 

■■  See  as  to  jurisdiction  of  foreign  Courts  in  actions  in  rem,  Eule  86,  p.  378,  ante. 

5  Compare  Borjeuon  t.  Carlberg  (1878),  3  App.  Cas.  1316  ;  Simpion  v.  logo  (1860), 
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Session  not  being  a  Court  of  competent  jurisdiction,^  the  sentence 
of  divorce  is  invalid. 

5.  A,  a  Fi-ench  citizen  resident  in  France,  obtains  judgment 
against  X,  a  French  citizen  resident  in  Prance,  for  a  debt  due 
fi'om  X  to  A.  The  French  Court  has  under  French  law  jurisdic- 
tion only  over  traders.  X  is  not  a  trader.  The  French  Court  is 
not  a  proper  Court  in  ■which  to  sue  X.  No  steps  are  taken  by  X 
to  get  the  judgment  of  the  French  Court  set  aside.  The  judgment 
is  (probably)  valid.^ 

6.  S  and  W,  husband  and  wife,  are  domiciled  in  Florida.  H 
takes  proceedings  in  the  Florida  Divorce  Court  to  obtain  a  divorce 
from  W.  W  does  not  appear.  S  obtains  a  divorce.  There  is 
an  irregularity  in  the  proceedings  which  might  have  given  ground 
for  an  appeal,  and  which  might  on  such  appeal  possibly  have 
caused  the  divorce  to  be  declared  void.  There  is  no  appeal.  The 
judgment  of  divorce  is  valid.' 

Rule  93.* — A  foreign  judgment  is  invalid  which  is 
obtained  by  fraud. 

Such  fraud  may  be  either 

( 1 )  fraud  on  the  part  of  the  party  in  whose  favour 

the  j  udgment  is  given  ;  or 

(2)  fraud  on  the  part  of  the  Court  pronouncing  the 

judgment. 

Comment. 

Any  judgment  whatever,'  and  therefore  any  foreign  judgment, 
is,  if  obtained  by  fraud,  invalid.    The  party  contesting  the  validity 

'  See  as  to  jurisdiction  of  foreign  Courts  in  matters  of  divorce,  Rules  86,  87, 
pp.  381,  384,  ante. 

'  I.e.,  in  England.  Vanquelin  v.  Bouard  (1863),  15  C.  B.  N.  S.  341 ;  33  L.  J. 
C.  P.  78. 

3  Pemberton  v.  Hughes,  [1899]  1  Ch.  (C.  A.)  781,  792,  judgment  of  Lindley,  M.  R. ; 
pp.  794,  795,  of  Rigby,  L.  J. ;  and  p.  796,  judgment  of  Vaughan  Williams,  L.  J. 

*  As  to  efPect  of  fraud  on  validity  of  judgment  generally  see  Duchess  of 
Kingston's  Case  (1776),  2  Sm.  L.  C.  (9th  ed.),  812;  compare  Nouvion  v.  Freeman 
(1887),  37  Ch.  D.  (C.  A.)  244,  249,  judgment  of  Cotton,  L.J. ;  on  judgments  in 
personam,  Abouloffv.  Oppenheimer  (1882),  10  Q.  B.  D.  (C.  A.)  296 ;  Vadala  v.  Lawcs 
(1890),  25  Q.  B.  D.  (C.  A.)  310;  Bowles  v.  Orr  (1835),  1  T.  &  C.  464;  on  judg- 
ments in  rem,  Story,  s.  592 ;  on  judgments  of  divorce,  Shaw  v.  Gould  (1868),  L.  R. 
3  H.  L.  56,  71,  language  of  Lord  Cranworth  ;  p.  77,  language  of  Lord  Chelmsford. 

5  Oehsenbein  v.  Papelier  (1873),  L.  R.  8  Ch.  695. 
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of  a  judgment  may  prove  fraud  even  though  this  cannot  he  done 
without  re-trying  the  questions  adjudicated  upon  hy  the  foreign 
Court. 

"  There  are  two  rules  relating  to  these  matters  which  have  to 
"  be  borne  in  mind,  and  the  joint  operation  of  which  gives  rise  to 
"  the  difficulty.  First  of  all,  there  is  the  rule  which  is  perfectly 
"  well  established  and  well  known,  that  a  party  to  an  action  can 
"  impeach  the  judgment  in  it  for  fraud.  Whether  it  is  the  judg- 
"  ment  of  an  English  Court  or  of  a  foreign  Court  does  not  matter ; 
"  using  general  language,  that  is  a  general  proposition  uncon- 
"  ditional  and  undisputed.  Another  general  proposition  which, 
"  speaking  in  equally  general  langu^age,  is  perfectly  well  settled, 
"  is,  that  when  you  bring  an  action  on  a  foreign  judgment,  you 
"  cannot  go  into  the  merits  which  have  been  tried  in  the  foreign 
"  Court.  But  you  have  to  combine  those  two  rules  and  apply 
"  them  in  the  case  where  you  cannot  go  into  the  alleged  fraud 
"  without  going  into  the  merits. 

"  Which  rule  is  to  prevail  ?  That  point  appears  to  me  to  have 
"  been  one  of  very  great  difficulty  before  the  case  of  Aboulqf  v. 
"  Oppenheimer}  At  the  time  when  that  case  was  decided — namely, 
"  in  1882 — there  was  a  long  line  of  authorities,  including  Bank  of 
"  Australaisia  v.  JVias,^  Ochsenbein  v.  Papelier,^  and  Cammell  v. 
"  Sewell,*  all  recognising  and  enforcing  the  general  proposition, 
"  that  in  an  action  on  a  foreign  judgment  you  cannot  re-try  the 
"  merits.  But  until  Aboulqfs  Case^  the  difficulty  of  combining 
"  the  two  rules  and  saying  what  ought  to  be  done  where  you  could 
"  not  enter  into  the  question  of  fraud  to  prove  it  without  re-opening 
"  the  merits,  had  never  come  forward  for  explicit  decision.  That 
"  point  was  raised  directly  in  the  case  of  Aboulojf  v.  Oppenheimer, 
"  and  it  was  decided.  I  cannot  fritter  away  that  judgment,  and 
"  I  cannot  read  the  judgments  without  seeing  that  they  amount 
"  to  this :  that  if  the  fraud  upon  the  foreign  Court  consists  in 
"  the  fact  that  the  plaintiff  has  induced  that  Court  by  fraud  to 
"  come  to  a  wi'ong  conclusion,  you  can  re-open  the  whole  case 
"  even  although  you  will  have  in  this  Court  to  go  into  the  very 
"  facts  which  were  investigated,  and  which  were  in  issue  in  the 


1  10  Q.  B.  D.  295. 

2  16  Q,  B.  717. 

3  L.  R.  8  Ch.  696. 

4  5  H.  &  K.  728. 
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"  foreign  Court.  The  technical  objection  that  the  issue  is  the 
"  same  is  teohnioally  answered  by  the  technical  reply  that  the 
"  issue  is  not  the  same,  because  in  this  Court  you  have  to  consider 
"  whether  the  foreign  Court  has  been  imposed  upon.  That,  to  my 
"  mind,  is  only  meeting  technical  argument  by  a  technical  answer, 
"  and  I  do  not  attach  much  importance  to  it ;  but  in  that  case  the 
"  Court  faced  the  difficulty  that  you  could  not  give  effect  to  the 
"  defence  without  re-trying  the  merits.  The  fraud  practised  on 
"  the  Court,  or  alleged  to  have  been  practised  on  the  Court,  was 
"  the  misleading  of  the  Court  by  evidence  known  by  the  plaintiff 
"  to  be  false.  That  was  the  whole  fraud.  The  question  of  fact, 
"  whether  what  the  plaintiff  had  said  in  the  Court  below  was  or 
"  was  not  false,  was  the  very  question  of  fact  that  had  been  adjudi- 
"  cated  on  in  the  foreign  Court ;  and,  notwithstanding  that  was 
"  80,  when  the  Com't  came  to  consider  how  the  two  rules,  to  which 
"  I  have  alluded,  could  be  worked  together  they  said :  '  Well,  if 
"  '  that  foreign  judgment  was  obtained  fraudulently,  and  if  it  is 
"  '  necessary,  in  order  to  prove  that  fraud,  to  re-try  the  merits,  you 
"  '  are  entitled  to  do  so  according  to  the  law  of  this  country.'  I 
"  cannot  read  that  case  in  any  other  way."  i 

The  fraud  which  vitiates  a  judgment  must  generally  be  fraud 
of  the  party  in  whose  favour  the  judgment  is  obtained,  but  it  may 
(conceivably,  at  any  rate)  be  fraud  on  the  part  of  the  foreign 
Court  giving  the  judgment,  as  where  a  Court  gives  judgment  in 
favour  of  A,  because  the  judges  are  bribed  by  some  person,  not 
the  plaintiff,  who  wishes  judgment  to  be  given  against  X,  the 
defendant. 

The  doctrine  that  fraud  vitiates  a  judgment  applies  in  principle 
to  foreign  judgments  of  every  class,  but  the  extent  of  its  application 
differs  somewhat  according  to  the  nature  of  the  judgment. 

It  is  clearly  applicable  to  a  judgment  in  personam,'''  where,  be  it 
noted,  the  rights  in  question  are  the  rights  of  the  litigants  or  of 
their  representatives. 

It  applies  further,  at  any  rate,  between  the  litigants,  to  a 
judgment  in  rem.  "  The  doctrine,  however,"  writes  Story  [that 
in  proceedings  in  rem,  the  judgment  of  a  Court  of  competent 
jurisdiction  is  conclusive],  "  is  always  to  be  understood  with  this 
"  limitation,  that  the  judgment  has  been  obtained  bona  fide  and 
"  without  fraud ;    for  if  fraud  has  intervened,  it  will  doubtless 

1  VaiiaU  v.  Lawes  (1890),  25  Q.  B.  D.  (C.  A.)  310,  316,  317,  per  Lindley,  L.  J. 

2  Ibid.,  310. 
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"  avoid  the  force  and  validity  of  the  sentence."  ^  But  it  is  ques- 
tionable whether  the  fraud  which,  as  between  the  litigants,  vitiates 
a  judgment  in  rem  affects  the  rights  of  third  persons,  e.g.,  boii&fide 
purchasers,  who,  in  ignorance  of  the  fraud,  acquire  under  or  in 
consequence  of  the  judgment  a  title  to  the  res,  e.g.,  a  ship,  affected 
thereby.  "  Fraud,"  it  has  been  said  by  Mr.  Justice  Blackburn,  ia 
reference  to  this  very  question,  "  will  indeed  vitiate  everything ; 
"  though  we  may  observe  that  there  is  much  force  in  what 
"  Mr.  Mellish  suggested  in  the  course  of  his  argument  in  this  case, 
"  that  even  if  there  had  been  fraud  on  the  part  of  the  litigants,  or 
"  even  of  the  tribunal,  it  would  be  very  questionable  whether  it 
^'  could  be  set  up  against  a  bona  fide  purchaser  who  was  quite 
"  ignorant  of  it."  ^ 

It  applies  again,  though  in  a  more  limited  way,  to  a  judgment 
or  sentence  of  divorce.  If  the  fraud  or  collusion  of  the  parties 
induces  the  Divorce  Court  of  a  foreign  country  to  believe  that  it 
has  jurisdiction  where,  according  to  the  doctrine  maintained  by 
English  tribunals,  it  has  no  jurisdiction,  then  the  judgment  or 
sentence  of  divorce  is  rendered  in  England  invalid  by  such  fraud 
or  collusion.'  But  if  the  fraud  or  collusion  does  not  go  to  the  root 
of  the  foreign  Court's  jurisdiction,  but  merely,  by  the  pretence  of 
facts  which  do  not  exist,  or  the  suppression  of  facts  which  do  exist, 
induces  the  foreign  Court  to  grant  a  divorce  which  it  would  not 
otherwise  have  granted,  then  (semble),  as  long  as  such  divorce 
■continues  in  force  in  the  country  where  it  is  granted,  it  cannot  be 
invalidated  in  England  merely  on  account  of  such  fraud  or 
■collusion.  In  many  of  the  judgments  as  to  the  effect  of  fraud 
on  a  judgment  or  sentence  of  divorce  it  has  been  said  that  the 
•Courts  will  not  recognise  the  decree  of  a  foreign  tribunal  where  the 
judgment  has  been  obtained  by  the  collusion  or  fraud  of  the  parties. 
•"  But  I  think,  when  those  cases  are  examined,  that  the  collusion  or 
■"  fraud  which  was  being  referred  to  was  in  every  case  .  .  . 
"  collusion  or  fraud  relating  to  that  which  went  to  the  root  of  the 
^'  matter,  namely,  the  jurisdiction  of  the  Court.  In  other  words  [they 
"  were],  as  an  illustration,  cases  where  the  parties  have  gone  to  the 
"  foreign  country  and  were  not  truly  domiciled  there,  and  repre- 


1  Story,  8.  692. 

^  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414,  433,  opinion  of  Blackburn,  J. 
.See  Exception,  p.  i06,  post ;  and  Rule  143,  p.  519,  post. 

s  Dolphin  v.  Robim  (1859),  7  H.  L.  C.  390  ;  29  L.  J.  P.  &  M.  11 ;  Shaw  v.  GouU 
<1868),  L.  R.  3  H.  L.  55  ;  Bonaparte  v.  Bonaparte,  [1892]  P.  402. 
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"  sented  that  they  were  domiciled  there,  and  so  had  induced  the  Court 
"  to  grant  a  decree.  The  collusion  or  fraud  in  those  cases  goes  to  the 
"  root  of  the  jurisdiction.  There  is  no  jurisdiction  if  there  is  no 
"  domioil,  and  therefore  collusion  and  fraud  entered  into  many  of 
"  those  cases  in  a  way  that  went  to  fortify  the  view  that  where 
"  there  is  no  domicil  there  is  no  jurisdiction.  But  supposing  that 
"  what  was  kept  back  was  something  that  would  have  made  the 
"  Court  come  to  a  different  conclusion  than  it  would  otherwise  have 
"  done,  I  can  see  no  valid  reason  in  the  judgments  in  cases 
"  affecting  status  for  treating  the  decree  as  a  nullity,  unless  it  is 
"  set  aside."  i 

If  a  divorce  judgment  "  is  a  judgment  in  rem,  or  stands  on  the 
"  same  footing,  as  I  think  it  undoubtedly  does,  can  it  be  impeached 
"  in  proceedings  taken  in  this  country  by  a  person  not  a  party 
"  to  the  judgment  at  all  ?  Can  proceedings  effectually  be  taken 
"  in  this  country  while  that  judgment  stands  unimpeached  in  the 
"  country  where  it  was  made  ?  "  ^ 

Illustrations. 

1.  A  obtains  in  a  Russian  Court  a  judgment  against  X  that  X 
shall  either  deliver  to  A  certain  goods  of  A 's,  then,  as  alleged,  in 
X's  possession,  or  pay  A  a  sum  equivalent  to  1,050/.  The  judg- 
m>-nt,  which  is  aflBrmed  on  appeal  to  a  superior  Russian  Court, 
is  obtained  by  ^'s  fraudulently  concealing  from  the  Court  that 
at  the  very  moment  when  the  action  is  brought  the  goods  are  in 
the  possession  of  A.     The  judgment  is  invalid.' 

2.  A  brings  an  action  in  Sicily  against  X  to  recover  money 
alleged  to  be  due  on  certain  bills  of  exchange.  A  obtains  judg- 
ment against  X  by  fraudulently  representing  to  the  Italian  Court 
that  the  bills  of  exchange  were  given  under  the  authority  of  X 
and  for  mercantile  transactions,  whereas  they  were  given  with- 
out X's  authority  for  gambling  debts.     The  judgment  is  invalid.* 

3.  A  obtains  a  judgment  against  X  in  a  foreign  Court.  The 
judgment  is  given  against  X  because  X  declines  to  bribe  the 
foreign  Court.     The  judgment  is  invalid.* 

'  Bater  v.  Bater,  [1906]  P.  218,  judgment  of  Sir  J.  Gorell  Barnes,  Pres. 

2  Ibid.,  209,  228,  per  Collins,  M.  R.  ;  oonf.  judgment  of  Romer,  L.  J.,  pp.  236, 
237. 

'  AboulcffT.  Oppenheimer  (1882),  10  Q.  B.  D.  (C.  A.)  295. 

*   Vadala  v.  Laioes  (1890),  25  Q.  B.  D.  (C.  A.)  310. 

'  It  is  difficult  to  find  any  reported  case  of  fraud  on  the  part  of  a  tribunal,  but  it 
is  admitted  that  such  fraud  would  invalidate  the  judgment  of  a  Court. 

D.  U  I) 
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4.  A  commences  an  action  against  X  in  France.  It  is  agreed 
between  A  and  X  in  France  that  the  action  shall  be  dropped 
and  the  whole  matter  in  dispute  be  referred  to  arbitration  in 
London.  X  under  this  arrangement  returns  to  England.  A 
fraudulently,  and  in  breach  of  this  arrangement,  continues  the 
action  in  France,  and  recovers  judgment  against  X  in  a  French 
Court  for  a  sum  equivalent  to  220/.     The  judgment  is  invalid.^ 

5.  X  is  the  owner  of  a  British  ship.  A,  when  the  ship  is  in 
France,  brings  an  action  in  rem  against  the  ship,  and  by  means  of 
fraud  obtains  from  the  French  Court  a  judgment  against  the  ship, 
under  which  it  is  assigned  to  A  as  owner.  The  judgment  is 
invalid.^ 

6.  H  and  W  marry  and  are  domiciled  in  England.  They  wish 
to  obtain  a  divorce,  which  they  cannot  do  in  England.  JF"  takes 
divorce  proceedings  against  II  in  Scotland.  They  fraudulently 
and  coUusively  pretend  that  they  are  domiciled  in  Scotland.  A 
divorce  is  granted.     The  divorce  is  invalid.' 

7.  In  1880  W  marries  L,  her  first  husband.  In  1886  I  peti- 
tions for  divorce  from  W,  making  H,  afterwards  Ws,  second 
husband,  co-respondent.  W  presents  cross  petition  charging  L 
with  cruelty.  Both  petitions  are  dismissed.  L  then  goes  from 
England  to  New  York,  and  obtains  a  New  York  domicil.  W 
and  H  also  go  to  New  York,  and  W  there  obtains  a  divorce 
from  L,  but  the  proceedings  in  England  are  not  disclosed ;  if  they 
had  been  disclosed,  a  divorce  would  not  have  been  granted  at 
New  York.  After  the  divorce  W  and  H  intermarry.  Sixteen 
years  afterwards  if  petitions  in  the  English  Divorce  Court  for 
declaration  of  nullity  of  marriage  in  New  York  on  the  ground 
that  the  New  York  divorce  was  obtained  by  fraud.  Petition 
dismissed,  i.e.,  the  divorce  held  valid.* 

Rule  94. — A  foreign  judgment  is,  possibly,  invalid 
when  the  Court  pronouncing  the  judgment  refuses  to 
give  such  recognition  to  the  law  of  other  nations  as  is 


'  Ochsenhein  v.  Papelier  (1873),  L.  R.  8  Ch.  695.  See,  especially,  language  of 
Selborne,  C,  p.  698. 

^  Compare  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  433,  opinion  of  Blaol.- 
luxn,  J. 

3  Bonaparte  v.  Bonaparte,  [1892]  P.  402.  See  Shaw  v.  Gould  (1868),  L.  E. 
3  H.  L.  55. 

*  Bater  v.  Bater,  [1906]  P.  (C.  A.)  209. 
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required    by   the    principles    of    private    international 

law  {?y 

Illustration. 

D,  domiciled  in  England,  moi-tgages  in  England  to  ^  a  ship 
lying  at  Liverpool.  The  ship  is  seized  at  New  Orleans  under  a 
judgment  against  D.  A,  as  heing,  under  English  law,  the  owner 
of  the  ship,  opposes  the  sale  of  the  ship  before  the  Louisiana 
Court.  The  ship  is  sold  under  a  writ  of  fieri  facias  for  the  benefit 
of  B's  creditor,  and  the  Louisiana  Court  refuses  to  recognise  the 
right  to  the  ship  acquired  by  A  in  England.  The  refusal  is  based 
on  the  ground  that  the  right  was  not  acquired  in  such  a  manner  as 
to  be  valid  by  the  law  of  Louisiana.  The  ship  is  pui'chased  by  X. 
A  and  not  X  is,  in  England,  the  owner  of  the  ship,  i.e.,  the 
Louisiana  judgment  is  invalid,  and  X  has  not  in  England  a  good 
title  to  the  ship  against  A.^ 

Rule  95. — A  foreign  judgment  may  sometimes  be 
invalid  on    account  of   the    proceedings   in    which   the 

1  Simpson  v.  Fogo  (1863),  32  L.  J.  Oh.  249  ;  1  H.  &  M.  195  ;  (1860),  1  J.  &  H. 
18  ;  29  L.  J.  Oh.  657.  See,  however,  Westlake,  pp.  191,  192  ;  Foote,  pp.  560,  561, 
^75  ;  Piggott,  p.  247. 

'  Simpson  v.  Fogo  (1863),  1  H.  &  M.  195. 

"  Under  these  ciroumstanoea,  having  to  come  to  a,  decision  in  a,  case  which  is 

"  entirely  new  in  specie,  and  which  will  never  arise,  as  it  seems  to  me,  in  any 

■"  other  country  in  the  world  except  Louisiana,  I  confess  I  yield  to  the  view  of 

"  that  section  of  the  judges  who  considered,  in  the  case  of   Castrique  v.   Imrie, 

"  that  even  a  judgment  in  rem  may  lose  its  binding  force  where  there  appears 

"  on  the  face  of  it  a  perverse  and  deliberate  refusal  to  recognise  the  law  of 

"  the  country  by  which  title  has  been  validly  conferred.     The  law  of  England, 

•"  being  by  the  comity  of  nations  that  which  must  govern  the  transfer — the  transfer 

"  being  in  England,  the  parties  resident  here— the  ship  an  English  ship  at  sen 

"  on  a  voyage  from  an  English  port ;  when  I  find  a  foreign  Court  saying  '  We  will 

"  '  deal  with  that  ship  as  the  property  of  the  person  who  has  already  transferred 

"  '  it, '  that  seems  to  me  to  be  so  contrary  to  law,  and  to  what  is  required  by  the 

■"  comity  of  nations,  that  I  am  bound  to  hold  that  the  property  acquired  by  the 

""  Baiik  of  Liverpool  must  prevail  against  a  sale  made  on  the  principle  entertained 

"  by  a  foreign  Court,  that,  as  between  mortgagors  and  mortgagees,  the  mort- 

-"  gagees'  interest  is  wholly  to  be  extinguished,  and  the  right  of  the  mortgagors 

"  is  paramount  and  absolute."     Simpson  y.  Fogo  (1863),   1  H.  &  M.   195,   247, 

judgment  of  Page- Wood,  V.-C.     These  words  show  that  the  principle  established 

by  or  relied  upon  in  Simpson  v.  Fogo  is  (even  if  not  of  doubtful  validity)  at  any 

Tate  of  very  narrow  application.     It  would  seem  only  to  apply  where  the  Court 

.of  a  foreign  country  bases  its  judgment  on  the  deliberate  refusal  to  recognise  a 

.right  duly  acquired  under  the  law  of  England. 

T1  Ti  5> 
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judj^ment  was  obtained  being  opposed  to  natural  justice 
{e.g.,  owing  to  want  of  due  notice  to  the  party  affected 
thereby).  But  in  such  a  case  the  Court  is  (generally) 
not  a  Court  of  competent  jurisdiction.^ 

Comment. 

With  the  justice  of  the  decision  arrived  at  by  a  foreign  Court 
of  competent  jurisdiction  our  Courts  have  no  concern.  A  foreign 
judgment  may  he  perfectly  valid,  though  unjust  to  the  party 
against  whom  it  is  given.  But  the  mode  in  which  a  Court  pro- 
ceeds may,  it  is  said,  be  so  opposed  to  natural  justice  as  to  invalidate 
the  judgment  of  the  Court. 

This  opposition,  however,  to  natural  justice  in  the  procedure  of 
a  Com't  generally  consists  of  want  of  due  notice  of  action  to  an 
absent  defendant  affected  by  the  judgment.  This  is,  in  reality,  a 
ground  of  objection  to  the  jurisdiction  of  the  foreign  Court,  and  it 
is,  to  say  the  least,  arguable  that,  whenever  a  foreign  judgment  is 
impeachable  on  the  ground  of  opposition  to  natural  ju!^tice,  it 
is  invalid,  if  at  all,  on  the  ground  that  the  Court  is  not  a  Court  of 
competent  jurisdiction.^ 

The  objection,  moreover,  that  a  defendant  did  not  receive  due 
notice  of  action  can  be  taken  (it  is  submitted)  only  where  the 
defendant  at  the  commencement  of  the  action  is  not  resident  in 
the  country  where  it  is  brought.  If  he  is,  any  notice,  it  is  con- 
ceived, is  sufficient  which  is  in  accordance  vsdth  the  law  of  the 
foreign  country.^ 

Illustrations. 

1 .  A  judgment  is  given  in  a  Danish  Court  with  regard  to  the 
validity  of  a  wiU.  The  Court  is  constituted,  in  accordance  with 
Danish  law,  of  persons  some  of  whom  are  interested  in  the  property 
in  dispute.  The  judgment  in  favour  of  such  persons  is  opposed  to 
natural  justice,  and  is  invalid.* 

2.  A  obtains  a   judgment  in   France  against  X,  who  is  not  a. 

'  Buchanan  v.  Mucker  (1808),  9  East,  192  ;  Smderson  v.  Henderson  (1844),  6  Q.  B. 
288  ;  13  L.  J.  Q.  B.  274,  277  ;  Sheehy  v.  Professional  Life  Assurance  Co.  (1857), 
2  C.  B.  N.  S.  211 ;  26  L.  J.  C.  P.  302  ;  Crawley  v.  Isaacs  (1867),  16  L.  T.  529  ;. 
and  compare,  for  good  statement  of  law,  Piggott,  pp.  167 — 174. 

2  Compare  Schibsby  v.  Westenhoh  (1870),  L.  E.  6  Q.  B.  155. 

'  Compare  Foote,  pp.  661 — 563. 

*  Price  Y.  Dewhurst  (1837),  8  Sim.  279. 
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Frencli  citizen,  and  who  is  not  in  France,  and  has  never  been 
resident  in  France  ;  and  the  only  notice  given  to  X  is,  in  accord- 
ance with  French  law,  a  service  of  summons  on  a  French  official. 
X  does  not  appear,  and  judgment  is  obtained  against  him.  The 
judgment  is  invalid. ^ 

Rule  96. — A  foreign  judgment  shown  to  be  invalid 
under  any  of  the  foregoing  Rules  92  to  95,  is  herein- 
after termed  an  invalid  foreign  judgment. 

Rule  97. — An  invalid  foreign  judgment  has  (subject  to 
the  possible  exception  hereinafter  mentioned)  no  effect.^ 

Comment. 

When  it  is  established  that  a  foreign  judgment  to  which  effect 
is  to  be  given  in  England  is  invalid,  the  judgment  has  no  effect  in 
England. 

A  Scotch  or  Irish  judgment,  however,  which,  in  conformity  with 
Eule  104,  is  extended  to  England  by  means  of  a  certificate 
registered  under  the  Judgments  Extension  Act,  1868,  cannot 
(apparently)  be  shown  in  England  to  be  invalid.  The  judgment 
itself,  therefore,  must  be  treated  as  a  valid  judgment  in  England 
unless  and  until  it  is  set  aside  by  proper  proceedings  in  Scotland 
or  Ireland.' 

Illustrations. 

1.  A  obtains  judgment  in  a  French  Court  against  X  for  a  debt 
amounting  to  100 J.  The  judgment  is  invalid.  A  cannot  maintain 
an  action  against  X  on  the  judgment  in  England.* 

2.  The  Scotch  Court  of  Session  divorces  S  from  his  wife,  W. 
The  divorce  is  invalid.    -H,  during  the  lifetime  of  W,  marries  iV"  in 

'  Compare  Schibaby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155.  In  Schibsby  v. 
Westenhoh,  the  defendant,  residing  in  England,  had  notice  of  the  action  substantially 
equivalent  to  that  which  might  have  been  given  to  absent  defendants  under 
C.  L.  P.  Act,  1852,  ss.  18,  19.  The  French  procedure  could  not,  therefore,  be 
condemned  by  an  English  Court  as  contrary  to  natural  justice.  The  real  objection 
to  it  was  that  the  French  Court  was  not  under  the  circumstances  a  Court  of 
competeut  j  nrisdiotion. 

^  I.e.,  in  England. 

^  Note  that  if  an-action  be  brought  on  a  Scotch  or  Irish  judgment  in  England, 
the  judgment  may,  like  any  other  foreign  judgment,  be  shown  to  be  invalid. 

^  Schibsby  v.  Westenholz  (1870),  L.  R.  6  Q.  B.  155. 
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England.     The  marriage  with  iV  is  invalid,  and  H  is  liahle  to  be 
convicted  of  bigamy.^ 

3.  A  foreign  Admiralty  Court  gives  a  judgment  in  rem  against 
an  English  ship.  The  judgment  is  invalid.  If  the  ship  comes  to 
England  the  judgment  cannot  be  enforced  against  the  ship  by  an 
action  in  rem? 


Exception. — An  invalid  foreign  judgment  in  rem  may 
possibly  have  an  effect  in  England  as  an  assign- 
ment, though  not  as  a  judgment.^ 

Comment. 

A  foreign  judgment  given  in  an  action  in  rem,  e.g.,  against  a 
ship,  may,  as  already  pointed  out,  though  invalid  as  a  judgment, 
and  indeed  for  any  purpose  as  between  the  litigant  parties,  have 
an  effect  in  England  as  a  valid  assignment  of  the  ship  to  a  third 
party ;  for  if  the  ship,  whilst  stOl  in  the  country  where  the  judg- 
ment was  given,  is  assigned  under  or  by  virtue  of  the  judgment, 
e.g.,  by  the  sale  of  the  ship,  under  the  order  of  the  Court  giving 
the  judgment,  to  a  bona  fide  purchaser,  the  assignment  is  valid  by 
the  lex  situs,  and  therefore  primd  facie  valid  everywhere ;  in  other 
words,  the  judgment  has  an  effect  as  an  assignment. 


Illustration. 

A  foreign  Admiralty  Court  gives  a  judgment  in  rem  against  a 
British  ship  owned  by  A,  an  Englishman.  The  judgment  is 
obtained  by  the  fraud  of  the  plaintiff.  The  ship  is  under  the  judg- 
ment sold  to  X,  a  bona  fide  purchaser,  who  knows  nothing  of  the 
fraud.  When  the  ship  comes  to  England,  A  lays  claim  to  the 
ship,  and  shows  that  the  foreign  judgment  was  obtained  by 
fraud.  Semble,  that  X  has  a  good  title  as  against  A,  i.e.,  that 
the  judgment,  though  invalid,  has  an  effect  in  England  as  an 
assignment.' 


'  Lollei/'s  Case  (1812),  2  CI.  &  P.  567  ;  see  Shatv  v.  Gould  (1868),  L.  R.  3  H.  L.  65. 
''  See  as  to  such  an  action,  Rule  106,  p.  42S,  post. 

'  See  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  433,  opinion  of  Blackburn,  J. ; 
and  compare  Rule  143,  p.  519,  post. 
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(m)    Valid  Foreign  Judgments. 

Rule  98. — A  foreign  judgment,  which  is  not  an 
invalid  foreign  judgment  under  Rules  92  to  95,  is  valid, 
and  is  hereinafter  termed  a  valid  foreign  judgment. 

Rule  99.* — Any  foreign  judgment  is  presumed  to  be 
a  valid  foreign  judgment  unless  and  until  it  is  shown  to 
be  invalid. 

Rule  100.^ — A  valid  foreign  judgment  is  conclusive 
as  to  any  matter  thereby  adjudicated  upon,  and  cannot 
be  impeached  for  any  error  either 
(1)  of  fact,^  or 


(2)  of  law." 


Comment. 


"  The  decisions  of  the  Court  of  Queen's  Bench  in  Bank  of 
"  Amtralasia  v.  Nias,^  of  the  Court  of  Common  Pleas  in  Bank 
"  of  Amtralasia  v.  Harding,^  and  of  the  Coui't  of  Exchequer  in 
"  De  Cosse  Brismc  v.  Rathbone''  .  .  .  leave  it  no  longer  open  to 
"  contend,  unless  in  a  Court  of  error,  that  a  foreign  judgment 
"  can  be  impeached  on  the  ground  that  it  was  erroneous  on  the 
"  merits ;  or  to  set  up  as  a  defence  to  an  action  on  it,  that  the 


'  Alivon  v.  Fumival  (1834),  1  C.  M.  &  R.  277  ;  Bank  of  Australasia  v.  Nias  (1851), 
16  Q.  B.  717  ;  Henderson  v.  Senderson  (1844),  6  Q.  B.  288 ;  JRobertsm  v.  Slruth  (1844), 

5  Q.  B.  941. 

"  A  declaration  upon  the  judgment  of  "a  foreign  Court  need  not  state  that  the 
"  Court  had  jurisdiction  over  the  parties  or  the  cause,  every  presumption  being 
"  made  in  favour  of  a  foreign  judgment."  Bullen  &  Leake  (3rd  ed.),  pp.  194,  195, 
note  (a). 

'  Bank  of  Australasia  v.  Mas  (1851),  20  L.  J.  Q.  B.  284  ;  Eelsall  v.  Marshall 
(1856),  1  C.  B.  N.  S.  241 ;  26  L.  J.  C.  P.  19  ;  Mlis  v.  M'Benry  (1871),  L.  R.  6 
C.  P.  228,  238. 

'  Henderson  v.  Henderson  (1844),  6  Q.  B.  288;  13  L.  J.  tj.  B.  274;  Be  Cosse 
Brissac  v.  Rathbone  (1861),  6  H.  &  N.  301 ;  30  L.  J.  Ex.  238  ;  Foote,  p.  567. 

*  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414;  Godard  v.   Gray  (1870),   L.  R. 

6  Q.  B.  139 ;  Scott  v   Pilkimgton  (1862),  2  B.  &  S.  11 ;  31  L.  J.  Q.  B.  81 ;  Dei 
Brissac  v.  Rathbone  (1861),  6  H.  &  N.  301 ;  30  L.  J.  Ex.  238. 

5  16  Q.  B.  717 ;  20  L.  J.  Q.  B.  284. 
«  9  C.  B.  661 ;  19  L.  J.  C.  P.  346. 
'  6  H.  &  N.  301 ;  30  L.  J.  Ex.  238. 
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"  tribunal  mistook  either  the  facts  or  the  law,"  ^  and  this  holds 
whether  the  mistake  be  an  error  with  regard  either  to  foreign  law 
or  to  English  law,  and  whether  such  mistake  do,  or  do  not,  appear 
on  the  face  of  the  proceedings.^  The  rights  acquired  under  a 
foreign  judgnient  stand,  in  short,  in  the  same  position  as  other 
rights  duly  acquired  under  foreign  law,^  and  are  entitled  to  recog- 
nition to,  at  any  rate,  the  same  extent  as  other  rights  duly  acquired 
under  the  law  of  any  civilised  country. 

"  The  principle  on  which  an  action  can  be  brought  on  a  foreign 
"  judgment  is  that  the  rights  of  the  parties  have  been  already  in- 
"  vestigated  and  determiued  by  a  competent  tribunal,  or  that  if 
"  such  rights  have  not  been  in  fact  investigated  and  determined, 
"  it  is  because  the  parties,  or  one  of  them,  have  made  default  and 
"  not  availed  themselves  of  the  opportunities  afforded  them  by 
"  the  foreign  tribunal.  In  an  action  on  a  foreign  judgment  unt 
"  impeached  for  fraud,  the  original  cause  of  action  is  not  re-inves- 
"  tigated  here,  if  the  judgment  was  pronounced  by  a  competent 
"  tribunal  having  jurisdiction  over  the  litigatiug  parties:  Godard 
"  V.  Gray i^  Schibshy  v.  Westenhoh.^  The  judgment  is  treated 
"  as  res  judicata,  and  as  giving  rise  to  a  new  and  independent 
"  obligation  which  it  is  just  and  expedient  to  recognise  and 
"  enforce.  "8 

This  general  principle,  though  stated  in  reference  to  a  judg- 
ment in  personam,  applies  to  every  kind  of  judgment ;  it  extends 
alike  to  a  judgment  in  personam^  to  a  judgment  in  rem,^  and  to 

'  Godm-d  V.  Gray  (1870),  L.  E.  6  Q.  B.  139,  150,  judgment  of  Blaokbom,  J.  It 
was  indeed  at  one  time  maintained  that  a  foreign  judgment  was  merely  evidence 
of  the  cause  of  action,  e.g.,  the  debt  in  respect  of  which  the  judgment  was  given. 
See  Eoulditeh  v.  Donegal  (1834),  2  CI.  &  F.  470,  477,  language  of  Lord  Brougham. 
But  this  doctrine  may  now  be  considered  erroneous. 

=  Godard  Y.  Gray  (1870),  L.  R.  6  Q.  B.  139.  Semble,  that  Meyer -f.  Ralli  (1876), 
1  C.  P.  D.  358,  must  either  be  treated  as  depending  upon  the  very  special  circum- 
stances of  the  case  in  which  the  parties  admitted  that  the  la w  of  the  foreign  tribunal 
had  not  been  correctly  declared  by  its  judgment,  or  else  must  be  taken  as  wroufily 
■decided.     Compare  Nelson,  Private  International  Law,  p.  357,  note  (Jc). 

'  See  Intro.,  General  Principle  No.  I.,  p.  23,  and  pp.  25,  26,  ante. 

*  L.  R.  6  Q.  B.  139. 

5  Ibid.,  165. 

^  In  re  Henderson,  Nbtmion  v.  Freeman  (1887),  37  Ch.  D.  (C.  A.)  244,  256,  per 
Ijindley,  L.  J. 

'  Godard  v.  Gray  (1870),  L.  R.  6  Q.  B.  139  ;  Schibaly  v.  Wesienholz  (1870),  L.  R. 
■6  Q.  B.  155. 

s  Castrique  v.  Imrie  (1870),  L.  R.  4  H.  L.  414. 

"  By  the  comity  which  is  paid  by  us  to  the  judgment  of  other  Courts  abroad 
■"  of  competent  jurisdiction  we  give  a  full  and  binding  effect  to  such  judgments. 
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a  judgment  or  sentence  of  divorce,*  or  any  other  judgment  having 
reference  to  status.^ 

The  difference  between  judgments  in  personam  and  judgments 
in  rem,  or  as  to  status,  lies  not  in  their  conclusiveness  as  to  the 
matter  which  they  decide,  but  in  the  nature  of  the  matter  which 
they  must  be  taken  to  have  decided,  and  as  to  which,  therefore, 
alone  they  are  conclusive.  When  a  Court  pronounces  a  judgment 
in  personam,  it  decides  only  that  A  has  a  given  right  against  X, 
e.g.,  a  right  to  the  payment  of  201.  by  X :  the  judgment,  there- 
fore, is  conclusive  only  as  between  A  and  X,  or  their  representa- 
tives. When  a  Court,  on  the  other  hand,  pronounces  a  judgment 
in  rem,  it  determines  the  title  to  a  thing,  e.g.,  a  ship,  not  as  between 
A  and  X,  but  as  regards  A  against  all  the  world.  The  judgment, 
therefore,  is  conclusive  against  the  whole  world. ^  The  same  remark 
applies  in  principle  to  a  sentence  of  divorce,  for  the  sentence  de- 
termines that  S  and  W,  the  divorced  persons,  are,  as  regards  all 
the  world,  to  be  regarded  as  unmarried  persons. 

The  principle  that  a  foreign  judgment  is  conclusive  and  unim- 
peachable upon  its  merits  holds  good  whether  the  judgment  be 
relied  upon  by  the  plaintiff  or  by  the  defendant.* 

Illustrations.^ 

1.  A  obtains  a  foreign  judgment  against  X  for  a  debt  due  from 
X  to  A.  The  judgment  is  conclusive,  and  X  cannot,  in  an  action 
on  the  judgment  in  England,  show  that  the  debt  was  not  really 
owing  from  X  to  A.^ 

2.  A  sues  X  in  a  French  Court  for  breach  of  an  English 
charter-party,  in  which  is  a  clause,  "  penalty  for  the  non-perform- 
ance of  this  agreement,  estimated  amount  of  freight."    The  foreign 


"  as  far  as  they  profess  to  bind  the  persons  and  property  immediately  before  them 
"  in  judgment."  Power  v.  Whitmore  (1815),  4  M.  &  S.  141,  150,  judgment  of 
Ellenborough,  C.  J. 

'  Sarvey  v.  Farnie  (1882),  8  App.  Cas.  43. 

«  Doglioni  v.  Crispin  (1866),  L.  E.  1  H.  L.  301 ;  In  re  Trufort  (1887),  36  Ch.  D. 
600,  611. 

'  Compare  Story,  as.  591,  592. 

*  Burrows -r.  Jemino  (1726),  2  Str.  733;  Flummery.  Woodbwne  (1825),  4  B.  &  C. 
625;  Bmle  of  Australasia  v.  Harding  (1850),  9  C.  B.  661;  19  L.  J.  C.  P.  345; 
Henderson  v.  Henderson  (1843),  3  Hare,  100 ;  of.  Nelson,  p.  346. 

*  In  these  illustrations  it  is  assumed  that  the  Court  is  a  Court  of  competent 
jurisdiction. 

«  Tarleton  v.  Tarlelon  (1815),.  4  M.  &  S.  20. 
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Court,  under  an  erroneous  view  of  English  law,  treat  this  clause 
as  fixing  the  amount  of  damages  recoverable,  and  therefore  give 
judgment  in  favour  of  A  for  700/.,  the  amount  of  the  freight. 
The  judgment,  though  given  under  a  mistaken  view  of  English 
law,  is  conclusive.^ 

3.  A  brings  an  action  in  England  for  200/.  due  to  A  from  X 
under  a  judgment  of  a  New  York  Court.  The  judgment  is 
founded  on  a  mistaken  view  of  the  law  of  New  York.  The  judg- 
ment is  conclusive.^ 

4.  A  obtains  a  judgment  for  debt  against  X  in  a  Canadian 
Court.  X,  at  the  time  the  action  is  brought  in  Canada,  has  been 
made  bankrupt  in  England,  and  might  have  pleaded  the  bank- 
ruptcy in  defence  to  the  action.  The  bankruptcy  is  not  pleaded 
in  Canada.     The  Canadian  judgment  is  conclusive.^ 

5.  H  is  domiciled  in  Scotland;  he  marries  W,  an  English- 
woman, in  England.  Whilst  they  are  domiciled  in  Scotland,  H 
obtains  a  divorce  from  ^  in  a  Scotch  Court  for  a  cause  for  which 
divorce  could  not  be  obtained  in  England.  The  sentence  of  divorce 
is  conclusive.* 

Rule  101. — A  valid  foreign  judgment  has  the  effects 
stated  in  Rules  102  to  108 ;  and  these  effects  depend 
upon  the  nature  of  the  judgment. 

Comment. 

The  validity  or  the  conclusiveness  of  a  foreign  judgment  does 
ni  it  necessarily  involve  the  enforceability  thereof  in  England.  The 
extent  to  which  a  foreign  judgment,  even  when  valid,  can  be 
enforced,  or  what  in  other  words  are  its  effects  in  England,  is  to 
be  determined  in  accordance  with  Rules  102  to  108.' 


1  Godm-d  V.  Grat/  (1870),  L.  R.  6  Q.  B.  139.  See  also  Castriguey.  Imrie  (1870), 
L.  E.  4  H.  L.  414. 

2  Scott  V.  Filkington  (1862),  2  B.  &  S.  11  ;  31  L.  J.  Q.  B.  81.  Conf.  De  Cosse 
Brissae  v.  Eathbone  (1861),  6  H.  &  N.  301  ;  30  L.  J.  Ex.  238  ;  and  contrast  Meyer 
V.  Balli  (1876),  1  C.  P.  D.  358,  which  [semble)  is  wrongly  decided. 

3  mUs  V.  McBeniy  (1871.),  L.  E.  6  C.  P.  228. 

*  Harvey  \.  Farnie  (1882),  8  App.  Cas.  43.  Compare  Scott  v.  Attorney -General 
(1886),  11  P.  D.  128,  which  apparently  shows  that  the  Scotch  Court  would  have 
had  jurisdiction,  and  the  sentence  have  been  conclusive,  even  had  the  parties  been 
domiciled  iu  England  at  the  time  of  the  marriage. 

«  See  pp.  ill— i27,  post. 
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II.  PAETICULA.E  KINDS   OF  JUDGMENTS.' 

(A)  Judgment  in  Personam. 

[a)  As  Cause  of  Action. 

Rule  102. — Subject  to  the  possible  exception  herein- 
after mentioned,  a  valid  foreign  judgment  in  personam 
may  be  enforced  by  an  action  for  the  amount  due  under 
it  if  the  judgment  is 

(1)  for  a  debt,^  or  definite  sum  of  money,  and 

(2)  final  and  conclusive,^ 
but  not  otherwise. 

Provided  that  a  foreign  judgment  may  be  final  and 
conclusive,  though  it  is  subject  to  an  appeal,  and  thougli 
an  appeal  against  it  is  actually  pending  in  the  foreign 
country  where  it  was  given. ^ 

Comment. 

There  is  no  mode  of  directly  enforcing  a  foreign  judgment  in 
England  (unless  it  be  a  Scotch  or  Irish  judgment)*  by  execution, 
but  a  valid  foreign  judgment  for  a  debt  or  fixed  sum  of  money 
may  be  enforced  by  an  action  on  the  part  of  the  person  in  whose 
favour  the  judgment  is  given  (generally  the  plaintifE  in  the 
foreign  proceedings)  for  the  sum  due  under  the  judgment. 

As  to  conditions  of  enforceahility . — The  possibility  of  enforcing  a 
foreign  judgment  by  action,  or  of  bringing  (to  use  the  technical 
tenn)  "  an  action  on  the  judgment,"  is  subject  to  two  conditions, 
each  of  which  is  essential  to  the  maintenance  of  the  action. 


'  See,  for  authorities  as  to  Foreign  Judgments,  note  1,  p.  393,  ante. 

2  Sadler  v.  Sobins  (1808),  1  Camp.  253  ;  Henderson  v.  Hmderson  (1844),  6  Q.  B. 
288  ;  Nomion  v.  Freeman  (1889),  15  App.  Cas.  1. 

3  Plummer  v.  Woodburne  (1825),  4  B.  &  C.  625  ;  Henley  y.  Soper  (1828),  8  B.  &  0. 
16;  Paul  V.  Roy  (1852),  15  Beav.  433;  Patrick  v.  Shedden  (1853),  2  E.  &  B.  14  ; 
22  L.  J.  Q.  B.  283  ;  Frayes  v.  Worms  (1861),  10  C.  B.  (N.  S.)  149  ;  2  Sm.  L.  C. 
(9th  ed.),  p.  882. 

*  Nouvion  T.  Freeman  (1889),  15  App.  Cas.  1,  13,  language  of  Lord  Watson  ; 
Now  ion  y.  Freeman  (1887),  37  Ch.  D.  (C.  A.)  244,  255,  judgment  of  Lindley,  L.  J.  ; 
Seoil  V.  Pilkington  (1862),  2  B.  &  S.  11. 

5  See  Rule  104,  p.  419,  post. 
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First,  the  judgment  must  be  a  judgment  for  a  debt}  It  must 
order  X,  the  defendant  in  the  English  action,  to  pay  to  A,  the 
plaintiff,  a  definite  and  actually  ascertained  ^  sum  of  money ;  if 
it  orders  him  to  do  anything  else,  e.g.,  specifically  perform  a 
contract,  it  will  not  support  an  action. 

Secondly,  the  judgment  must  be  "final  and  conclusive." 

"  There  is  [often]  a  little  misapprehension  as  to  what  is  meant 
"  by  the  word  '  final.'  We  require  a  foreign  judgment  to  be  a 
"  final  one,  that  is  to  say,  it  must  not  be  merely  what  we  should 
"  call  here  an  interlocutory  order,  an  order  not  purporting  to 
"  decide  the  rights  of  the  parties,  but  merely  requiring  something 
"  to  be  done  pending  the  prosecution  of  the  action,  either  for  the 
"  purpose  of  security,  or  of  keeping  things  as  we  say  in  statu  quo 
"  until  the  trial  of  the  action."^ 

The  reason  for  this  is  that  "  to  give  effect  ....  in  this  country 
"  to  a  .  .  .  .  judgment  [which  is  not  final  in  the  country  where 
"  it  is  given]  would  enable  the  plaintiff  to  obtain  in  this  country 
"  a  greater  benefit  from  it  than  he  could  obtain  from  it  in  [the 
"  country  where  it  is  given].  It  would  be  entirely  contrary  to 
"  the  principle  on  which  English  Courts  proceed  in  enforcing  a 
"  foreign  judgment,  if  we  were  to  adopt  that  course."* 

The  test  of  finality  is  the  treatment  of  the  judgment  by  Ihe 
foreign  tribunal  as  a  res  judicata.  "In  order  to  establish  that  [a 
"  final  and  conclusive]  judgment  has  been  pronounced,  it  must  be 
"  shown  that  in  the  Court  by  which  it  was  pronounced,  it  conclu- 
"  sively,  finally,  and  for  ever  established  the  existence  of  the  debt 
"  of  which  it  is  sought  to  be  made  conclusive  evidence  in  this 
"  country,  so  as  to  make  it  res  judicata  between  the  parties."* 

"  No  decision  has  been  [or  can  be]  cited  to  the  effect  that  an 
"  English  Court  is  bound  to  give  effect  to  a  foreign  decree 
"  which  is  liable  to  be  abrogated  or  varied  by  the  same  Court 
"  which  issued  it.  All  the  authorities  cited  appear  to  me,  when 
"  fairly  read,  to  assume  that  the  decree  which  was  given  effect  to 
"  had  been  pronounced  causa  oognitd,  and  that  it  was  unnecessary 
"  to  inquire  into  the  merits  of  the  controversy  between  the 
"  litigants,  either  because  these  had  already  been  investigated  and 

1  Henley  v.  Soper  (1828),  8  B.  &  C.  16. 

2  Sadler  v.  SoHns  (1808),  1  Camp.  253. 

■*  Nouvion  V.  Freeman  (1887),  37  Ch.  D.  (0.  A.)  244,  251,  judgment  of  Cotton,  L  J. 
*  Ibid.,  249,  judgment  of  Cotton,  L.  J.  Compare  Intro.,  General  Principles  Nos.  I. 
and  v.,  pp.  23,  58,  ante. 

5  Nouvion  V.  Frieman  (1889),  15  App.  Cas.  1,  9,  judgment  of  Lord  Hersohell. 
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"  decided  by  the  foreign  tribunal,  or  because  the  defendant  had 
"  due  opportunity  of  submitting  for  decision  all  the  pleas  which 
"  he  desired  to  state  in  defence."^ 

As  to  proviso. — "  In  order  to  its  receiving  effect  here,  a  foreign 
"  decree  need  not  be  final  in  the  sense  that  it  cannot  be  made  the 
"subject  of  appeal  to  a  higher  Court;  but  it  must  be  final  and 
"  unalterable  in  the  Court  which  pronounced  it ;  and  if  appealable 
"  the  English  Court  wUl  only  enforce  it,  subject  to  conditions 
"  which  will  save  the  interests  of  those  who  have  the  right  of 
"appeal."! 

"  The  fact  that  a  judgment  or  order  may  be  appealed  from,  or 
"that  it  is  made  in  a  summary  proceeding,  does  not  prevent  it 
"  from  being  res  judicata  and  actionable  in  this  country."^ 

"  Though  the  pendency  of  an  appeal  in  the  foreign  Court  might 
"  afford  ground  for  the  equitable  interposition  of  [the  English] 
"  Court  to  prevent  the  possible  abuse  of  its  process,  and  on  proper 
"  terms  to  stay  execution  in  the  action,  it  could  not  be  a  bar  to  the 
"  action  itself." » 

Illustrations. 

1.  A  brings  an  action  against  X  in  a  French  Court  for  breach 
of  contract,  and  obtains  judgment  for  1,000/.  An  action  for 
1,000/.  is  maintainable  in  England  by  A  against  X  on  the  judg- 
ment.* 

2.  A  recovers  judgment  against  X  for  1,000/.  in  a  colonial 
Court  of  Equity  in  respect  of  equitable  claims.  Action  main- 
tainable.* 

3.  A  recovers  judgment  in  a  Colonial  Court  against  X  for  the 
payment  of  600/.,  the  balance  due  on  a  partnership  debt,  and  53/. 
costs.     Action  maintainable.^ 


'  Nomian  v.  Freeman  (1889),  15  App.  Gas.  1,  13,  judgment  of  Lord  Watson. 

'  Muvion  V.  Freeman,  37  Ch.  D.  244,  255,  judgment  of  Lindley,  L.  J. 

3  Soott  V.  Pilkington  (1862),  2  B.  &  S.  11,  41,  per  curiam. 

'  See  Godard\.  Gray  (1870),  L.  E.  6  Q.  B.  139  ;  Bousillm  v.  Sousillon  (1880),  14 
Ch.  D.  351. 

The  words  "in  England"  are  inserted  in  this  first  illustration  to  remind  the 
reader  that  the  illustrations  refer  only  to  proceedings  in  England.  The  words 
"action  maintainable,"  or  "no  action  maintainable,"  in  the  subsequent  illus- 
trations, mean  that  A,  who  obtains  the  foreign  judgment,  can  or  cannot  enforce 
it  by  action  in  England. 

^  Henderson  v.  Henderson  (1844),  6  Q.  B.  288. 

6  HenUy  v.  Soper  (1828),  8  B.  &  C.  16. 
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4.  A  recovers  judgment  against  X  in  a  Jamaica  Court,  that  X 
should  pay  A  3,000^.,  after  first  deducting  thereout  X's  costs,  to 
be  taxed  by  the  proper  officer.  The  costs  have  not  been  taxed. 
The  judgment  is  not  a  judgment  for  a  fixed  sum.  No  action 
maintainable.^ 

5.  A  obtains  a  judgment  of  the  Scotch  Court  of  Session  against 
X,  ordering  X  to  pay  500/.  to  A  on  certain  terms,  pending  an 
appeal  by  X  to  the  House  of  Lords.  It  is  in  effect  an  interlocutory 
order  for  the  payment  of  costs.     No  action  maintainable.^ 

6.  A  takes  certain  summary  or  "  executive  "  proceedings  against 
X  in  a  Spanish  Court  for  the  recovery  of  a  debt,  and  obtains  a 
so-called  remate  judgment  for  10,000/.  The  judgment  is  final 
in  these  proceedings,  subject,  however,  to  reversal  on  appeal.  In 
these  executive  proceedings  X  can  set  up  certain  limited  defences, 
but  cannot  dispute  the  validity  of  the  contract  under  which  the 
debt  arises.  Either  party,  if  unsuccessful  in  the  executive  pro- 
ceedings, may  in  the  same  Court  and  in  respect  of  the  same 
matter  take  ordinary  or  (so-called)  plenary  proceedings  in  which 
all  defences  may  be  set  up,  and  the  merits  of  the  matter  may  be 
gone  into.  In  the  plenary  proceedings  a  remate  judgment  cannot 
be  set  up  as  res  judicata  or  otherwise,  and  a  plenary  judgment 
renders  the  remate  judgment  inoperative.  The  remate  judgment 
is  not  final  and  conclusive.  No  action  maintainable  on  the  remate 
judgment.^ 

7.  A,  in  an  action  in  New  York,  recovers  judgment  against 
X  for  3,000/.  X  appeals  against  the  judgment  to  the  New  York 
Court  of  Appeal.  An  appeal  under  the  law  of  New  York  is  not 
a  stay  of  execution.  While  the  appeal  is  pending  A  brings  in 
England  an  action  against  X  on  the  judgment  for  3,000/.  The. 
action  is  maintainable.* 

Exception.^ — An  action  {semlle)  cannot  be  maintained  on 
a  valid  foreign  judgment  if  the  cause  of  action  in 

1  Sadler  v.  :RoUna  (1808),  1  Camp.  253. 

2  ratriclc  v.  Shedden  (185,S),  22  L.  J.  Q.  B.  283  ;  2  E.  &  B.  14.  Compare  Paul  v. 
Jloy  (1852),  16  Beav.  433  ;  Bee  Plummer  v.  Woodburne  (1826),  4B.  &  C.  625. 

'  Nbuvion  v.  Freeman  (1889),  15  App.  Cas.  1. 

*  Scott  V.  Pilkington  (1862),  2  B.  &  S.  11;  eonf.  especially,  p.  41,  judgment  of 
Oockbnrn,  C.  J. 

*  See  MousilUn  v.  Rousillon  (1880),  14  Ch.  D.  351 ;  Suntmgton  v.  Attrill,  [1893] 
A.  C.  160;  (1892),  146  U.  S.  657;  Wisconsin  v.  Pelican  Co.  (1888),  127  U.  S.  266; 
3e  Brimont  v.  Penniman  (1873),  10  Blatoh.  486  ;  see  Freeman,  Judgments,  o.  588. 
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respect  of  which  the  judgment  was  obtained  was  of 
such  a  character  that  it  would  not  have  supported 
an  action  in  England  (?). 

Comment. 

Transactions  which  give  rise  to  a  right  of  action  in  a  foreign 
country  may  be  such  that  they  would  not  support  an  action  in 
England.^  If,  then,  A  recovers  judgment  in  a  foreign,  e.g.,  in  a 
Belgian,  Court  for  100^.  against  X  in  respect  to  some  act  which 
would  not  itself  support  an  action  in  England,  can  A  enforce 
the  Belgian  judgment  in  England  by  means  of  an  action  ?  On 
principle  this  question  ought  to  be  answered  in  the  negative,  but 
the  question  has  never,  it  would  appear,  come  directly  before  our 
Courts,  and  the  authorities  from  which  a  reply  can  be  di-awn  are 
not  absolutely  conclusive. 

Illustrations. 

1.  In  a  penal  action  brought  in  New  York  by  A,  a  government 
official,  against  X,  a  citizen  of  New  York,  A  recovers  judgment  for 
100^.  X  is  in  England.  A  brings  an  action  against  X  on  the 
judgment  for  100^.     The  action  is  (sembk)  not  maintainable.^ 

2.  X,  a  Swiss,  enters  into  a  contract  in  France  with  A,  a  French 
subject,  in  regard  to  acts  to  be  done  in  England.  The  contract, 
though  valid  by  French  law,  is  void  by  English  law  as  being  in 
restraint  of  trade  and  against  public  policy.  A  cannot  maintain 
an  action  in  England  for  any  breach  of  the  contract.  X  breaks 
the  contract.  A  brings  an  action  against  X  in  France  for  the 
breach  of  contract  and  recovers  1,000/.  A  then  brings  an  action 
'^n  the  French  judgment  for  the  1,000/.  against  X,  who  is  in 
England.     Sembk,  the  action  is  not  maintainable  ?  ^ 

3.  Under  the  Code  Napoleon,  a  father-in-law  is  bound  under 


'  See  as  to  Penal  Actions,  Rule  40,  p.  207,  ante,  and  especially  Simtington  v. 
Attrill  (1892),  146  IT.  S.  657.  As  to  Torts,  see  Rules  177—179,  post;  Phillips  v. 
Eyre  (1870),  L.  R.  6  Q.  B.  1 ;  The  Salley  (1868),  L.  E.  2  P.  0.  193. 

''  See  Suntington  v.  Attrill,  [1893]  A.  C.  150,  where  it  seems  assumed  that  if  the 
original  action  had  been  a  penal  action,  an  action  would  not  have  heen  maintainable 
in  England  on  the  judgment  given  in  the  original  action:  Compare  especially  the 
language  of  the  Supreme  Court  in  Wisconsin  v.  Pelican  Co.  (1888),  127  U.  S.  265, 
290,  291. 

'  This  illustration  is  suggested  by  Rousillon  v.  Eousillon  (1880),  14  Oh.  D.  351, 
where,  however,  the  point  does  not  directly  arise. 
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certain  cii-cum stances  to  make  an  allowance  to  his  son-in-law  if  in 
want,  as  long  as  a  child  of  the  marriage  of  the  son-in-law  with  the 
daughter  of  the  father-in-law  is  living. 

A,  a  Frenchman,  domiciled  in  France,  marries  in  France  JV, 
the  daughter  of  X,  an  Englishman,  domiciled  in  England.  While 
A  and  X  are  residing  in  France,  A  takes  proceedings  and  obtains 
a  judgment  against  X,  his  father-in-law,  for  the  payment  of  an 
allowance  under  the  Code  Napoleon.  Part  of  the  allowance  is 
not  paid.  A  brings  an  action  in  England  against  X  (who  is  in 
England)  for  the  unpaid  part  of  the  allowance  as  for  a  debt  due 
on  the  judgment.     Semble,  the  action  is  not  maintainable.^ 

Sub-Rule. — A  valid  foreign  judgment  does  not  of 
itself  extinguish  the  original  cause  of  action  in  respect 
of  which  the  judgment  was  given.^ 

Comment. 

The  judgment  of  an  English  Coui-t  of  record  extinguishes  the 
original  cause  of  action.'  If  A  in  such  a  Court  recovers  judgment 
for  20/.  against  X  for  a  breach  of  contract  or  tort,  he  can  issue 
execution  or  bring  an  action  against  X  on  the  judgment,  but  he 
cannot  bring  an  action  against  X  for  the  breach  of  contract,  or  the 
tort.  A  foreign  judgment  does  not  extinguish  the  original  cause 
of  action.  If  A  recovers  in  a  French  Court  judgment  for  201. 
against  X  for  a  debt,  he  may  in  England  bring  an  action  on  the 
judgment,  and  he  may  also,  if  he  chooses,  bring  an  action  for 
the  debt. 

'  In  the  United  States  it  has  been  held  that  such  an  action  is  not  maintainable. 
See  DeBrimont  v.  Penniman  (1873),  10  Blatoh.  436  ;  Wharton,  o.  104  b. 

Note  that  the  judgment  of  the  United  States  Court  decides  two  different  points. 
First,  that  in  the  United  States  no  action  was  maintainable  for  the  allowance. 
SeeoniVy,  that  if  no  action  was  maintainable  for  the  allowance,  no  action  was 
maintainable  on  the  French  judgment  for  the  portions  of  the  aUowanoe  which  were 
due  under  it. 

2  Smith  T.  NicolU  (1839),  5  Bing.  N.  C.  208  ;  Rail  v.  Odber  (1809),  11  East,  118; 
10  R.  R.  443  ;  Sank  of  Australasia  v.  Harding  (1850),  9  C.  B.  661 ;  19  L.  J.  C.  P. 
343;  BanTc  of  Australasia  v.  Mas  (1851),  16  Q.  B.  717;  20  L.  J.  Q.  B.  284; 
Kelsall  v.  Marshall  (1856),  1  C.  B.  (N.  S.)  241 ;  26  L.  J.  C.  P.  19;  Castrique  v. 
Behrens  (1861),  30  L.  J.  Q.  B.  163.  Piggott  argues  that  this  sub-rule  is  in 
principle  unsound  (see  Piggott  (2nd  ed.),  pp.  22—30),  and  there  is  considerable 
force  in  his  arguments.  But  the  authorities  for  it  are  too  strong  to  be  disputed 
anywhere  but  in  a,  Court  of  Appeal.  See  Westlake,  p.  382 ;  Story  (8th  ed.), 
B.  599  a  ;  Bullen  &  Leake  (3rd  ed.),  p.  194. 

3  Leake,  Law  of  Contracts  (4th  ed.),  p.  110. 
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Illustration. 

A,  in  an  action  in  a  Victorian  Court  against  X  for  breach  of 
contract,  recovers  judgment  for  100/.  The  judgment  is  neither 
wholly  nor  in  part  satisfied.  A  can  bring  an  action  in  England 
against  X  for  the  breach  of  the  contract.  ^ 

(b)  As  Defence. 

Rule  103.^ — A  valid  foreign  judgment  in  personam, 
if  it  is  final  and  conclusive^  on  the  merits*  (but  not  other- 
wise) is  a  good  defence  to  an  action  for  the  same  matter 
when  either 

(1)  the  judgment  was  in  favour  of  the  defendant,'* 

or, 

(2)  the  judgment  being  in  favour  of  the  plaintifF  has 

been  followed  by  execution  or  satisfaction.* 

Comment. 

(1)  Judgment  for  Defendant. — A  foreign  judgment  in  favoar  of 
the  defendant  in  the  foreign  action  is  a  complete  answer  to  any 
proceedings  here  for  the  same  matter  by  the  plaintiff  in  such  action, 
provided  that  the  judgment  be  final  and  conclusive  on  the  merits, 
but  it  is  not  an  answer  to  an  action  in  England  if  it  be  merely  an 
interlocutory  judgment,  or  a  judgment  which,  though  it  decides 
the  cause  finally  in  the  country  where  it  is  brought,  does  not 
purport  to  decide  it  on  the  merits,  e.g.,  if  it  is  given  in  favour  of 
the  defendant  on  the  ground  that  the  action  is  barred  by  a  statute 
of  limitations.' 

(2)  Judgment  for  Plaintiff. — So,  again,  a  foreign  judgment 
in  favour  of  the  plaintiff  which  purports  to  be  final  and  conclusive 
on  the  merits  is,  if  followed  by  execution  or  satisfaction,  an  answer 


'  See  cases  cited  in  note  2,  p.  416,  ante. 

2  See  Westlake,  p.  384 ;  Foote,  pp.  672,  573. 

'  As  to  meaning  of  "  final  and  conclusive,"  see  p.  412,  ante. 

*  Harris  v.  Quine  (1869),  L.  E,.  4  Q.  B.  653. 

=  Fltmmerv.  Woodburne  (1825),  4  B.  &  C.  625;  General  Steam  Navigation  Co.  v. 
Guilhu  (1843),  11  M.  &  W.  877 ;  Eicardo  t.  Garcias  (1845),  12  CI.  &  F.  368. 

«  Smith  V.  NicolU  (1839),  5  Bing.  N.  C.  208  ;  Barber  v.  Lamb  (1860),  8  C.  B. 
(N.  S.)  96  ;  29  L.  J.  C.  P.  234  ;  compare  Taylor  v.  Sollard,  [1902]  1  K.  B.  676. 

'  Earris  v.  Quine  (1869),  L.  R.  4  Q.  B.  653. 
„  E  E 
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to  any  action  brought  by  tlie  plaintiff,  but  "  a  judgment  against 
"  the  defendant  in  a  foreign  Court  does  not  operate  as  a  merger 
"  of  the  original  cause  of  action,^  and  if  not  followed  by  execution 
"  or  satisfaction  is  no  defence."  ^ 


Illustrations. 

1.  A  brings  an  action  in  a  Yictorian  Court  against  X  for 
breach  of  contract.  X  denies  the  breach.  A  judgment  which  is 
final  and  conclusive  in  Yiotoria  is  given  in  favour  of  X.  The 
judgment  is  a  defence  to  an  action  in  England  against  X  by  ^ 
for  the  same  breach  of  contract.' 

2.  A  brings  an  action,  in  the  Consular  Court  of  Constantinople, 
against  X  for  a  debt  of  1,000^.,  and  recovers  judgment  for  45^. 
The  45/.  are  thereupon  paid  by  X.  A  thereupon  brings  an  action 
in  England  against  X  for  the  same  debt.  The  judgment  of  the 
Consular  Court  is  an  answer  to  the  action.* 

3.  A  recovers  judgment  in  England  against  X  for  15,0(10/.  He 
afterwards  brings  an  action  against  X  on  the  judgment  in  a  South 
African  Court.  This  Court  goes  into  the  merits  of  ^'s  original 
claim,  and  gives  judgment  in  his  favour,  but  only  for  10,000/.  A 
obtains  payment  of  the  10,00U/.  under  the  judgment  of  the  South  . 
African  Court.  A  afterwards  brings  an  action  in  England  on 
the  English  judgment  for  the  balance  of  5,000/.  The  South 
African  judgment  is  (wmble)  an  answer  to  the  action.* 

4.  A  brings  an  action,  in  the  Consular  Court  of  Constantinople, 
against  X  for  a  debt  of  1,000/.,  and  recovers  judgment  for  45/. 
and  costs.  A  obtains  no  satisfaction  for  the  judgment.  A  brings 
an  action  in  England  against  X  for  the  1,000/.  The  judgment 
of  the  Consular  Court,  not  having  been  satisfied,  is  not  an  answer 
to  the  action.^ 

5.  X,  in  October,  1862,  incurs  a  debt  to  A,  in  the  Isle  of  Man. 
In  186d,  ^  brings  an  action  against  X  for  the  debt  in  a  Manx 

'  See  Sub-Rule,  p.  416,  ante. 

"  Bullen  &  Leake  (3rd  ed.),  p.  627. 

'  See  Bullen  &  Leake,  p.  627.  Compare  Plummet-  \.  Wuodburne  (1825),  4  B.  &  C. 
6  2-5.     See  also  Rieardn  v.  Garcias  (1845),  12  CI.  &  F.  368. 

4  Barber  \.  Lamb  (1860),  8  C.  B.  (N.  S.)  95  ;  29  L.  J.  C.  P.  234. 

*  Taylor  v.  Bollard,  [1902]  1  K.  B.  676,  681,  judgment  of  Jelf,  J.  A  has  in 
effect  elected  to  take  the  foreign  judgment  in  discharge  of  his  whole  cause  of 
action,  and  cannot  afterwards  sue  for  the  residue  of  the  original  judgment  debt  in 
England.     Contrast  Illustration  No.  6. 

"  Compare  Barber  v.  Lamb  (1860),  8  C.  B.  (N.  S.)  95. 
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Court.  Under  a  Manx  statute  no  action  for  the  debt  can  be 
brought  more  than  three  years  after  the  cause  of  action  accrues, 
"but  the  statute  does  not  extinguish  the  debt.  The  Manx  Court 
gives  judgment  in  favour  of  X  on  the  ground  that  the  action  is 
laarred  by  the  statute.  The  judgment  is  not  conclusive  on  the 
merits.  A  brings  an  action  for  the  debt  in  England.  The  Manx 
judgment  is  not  an  answer  to  the  action.^ 

6.  A  recovers  judgment  in  England  against  X  for  15,000/.  He 
fifterwards  brings  an  action  against  X  on  the  judgment  in  a  South 
African  Court.  This  Court  goes  into  the  nlerits  of  ^'s  original 
claim,  and  gives  judgment  in  his  favour,  but  only  for  10,000/.  A 
takes  no  steps  to  realise  the  South  African  judgment,  and  after- 
wards brings  an  action  in  England  on  the  English  judgment  for 
15,000/.  "Whether  the  South  African  judgment  is  an  answer  to 
the  action  ?  ^ 

t(c)  Extension  of  Certain  Judgments  in  Personam  of  Superior 
Court  in  one  Part  of  United  Kingdom  to  any  other 
Part? 

Rule  104.^ — A  judgment  of  a  Superior  Court  in  any 

'  Sarris  v.  Qmine  (1869),  L.  K.  4  Q.  B.  653.  Compare  Frayea  v.  Worms  (1861), 
10  C.  B.  (N.  S.)  149. 

2  Taylor  t.  Sollard,  [1902]  1  K.  B.  676.  "  If  the  plaintiff  had  merely  obtained 
"  judgment  in  the  Transvaal,  and  finding  it  was  for  [9,000Z.  instead  of  15,000^.] 

■"  had  not  taken  any  step  to  realise  that  judgment,  he  could,  I  think,  have  sued 
"afterwards  in  this  country  for  the  original  debt."     Ibid.  p.  681,  judgment  of 
-Jelf,  J.     But  here  is,  perhaps,  contemplated  the  quite  different  case  in  which  there 
has  been  no  judgment  whatever  obtained  in  England. 

3  See  Judgments  Extension  Act,  1868  (31  &  32  Vict.  c.  54),  and  especially 
Piggott,  Foreign  Judgments  (2nd  ed.),  pp.  358 — 362. 

For  extension  of  judgments  of  Inferior  Courts,  see  Inferior  Courts  Judgments 
Extension  Act,  1882  (45  &  46  Vict.  c.  31) ;  and  Piggott,  pp.  362,  363. 

*  See  the  Judgments  Extension  Act,   1868   (31   &  32  Vict.  c.  54),  ss.  1—4,  8. 

'This  Rule  is  intended  simply  to  give  the  general  result  of  the  Act  as  regards 
the  extension  of  judgments  throughout  the  United  lOngdom.  It  does  not  follow 
the  precise  words  of  the  Act  even  in  regard  to  the  sections  referred  to.     Thus, 

.as  pointed  out  subsequently  in  the  comment  (see  p.  421),  what  is  enforced  in 
the  country  where  a  certificate  is  registered  is,  in  strictness,  not  the  judgment, 
but  the  certificate  of  the  judgment.  The  Act,  further,  as  it  originally  stood, 
applied  in  England  and  Ireland  only  to  judgments  of  the  Superior  Courts  of 
Common  Law.  For  its  extension,  as  regards  the  kind  of  judgments  to  which  it 
applies,  to  every  Division  of  the  High  Court  in  England  or  in  Ireland,  see  the 

.Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  76  ;  Fontnine's  Case  (1889),  41  Ch.  D. 

,(0.  A.)  118;  the  Judicature  Act  (Ireland),  1877  (40  &  41  Vict.  c.  57),  s.  71.    For 
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part  of  the  United  Kingdom  for  any  debt,  damages,  or 
costs,  has,  on  a  certificate  thereof  being  duly  registered 
in  a  Superior  Court  of  any  other  part  of  the  United 
Kingdom,  from  the  date  of  such  registration  the  same 
force  and  effect  as  a  judgment  of  the  Court  in  which  the 
certificate  is  registered,  and  may  be  enforced  by  execu- 
tion, or  otherwise,  in  the  same  manner  as  if  it  had  been 
a  judgment  originally  obtained  at  the  date  of  such  regis- 
tration as  aforesaid  in  the  Court  in  which  the  certificate 
is  registered. 

The  terra  "  Superior  Court"  means  in  this  Rule, 

(1 )  as  applied  to  England,  the  High  Court  of  Justice 

in  England ; 

(2)  as  applied  to  Ireland,  the  High  Court  of  Justice 

in  Ireland ; 

(3)  as  applied  to  Scotland,  the  Court  of  Session  in 

Scotland. 
This  Rule  does  not  apply  to  any  judgment  (decreet) 
pronounced  in  absence  in  an  action  proceeding  on  an 
ari^estment  used  to  found  jurisdiction  in  Scotland.^ 

Comment. 

First.  This  Rule  applies  only  to  a  judgment  for  "  debt,  damages,, 
or  costs."  It  applies,  therefore,  only  to  that  kind  of  judgment 
which  is  enforceable  by  action  in  the  Courts  of  the  different  parts. 
of  the  United  Kingdom.^ 

all  details  as  to  procedure,  &o.,  the  Judgments  Extension  Act,  1868,  should  itself 
be  oarefuUy  consulted.  See  also  In  re  Watson,  [1893]  1  Q.  B.  (C.  A.)  21 ;  In  re- 
Low,  [1894]  1  Ch.  (0.  A.)  147  ;  In  re  A  Bankruptcy  Notice,  [1898]  1  Q.  B.  (C.  A.) 
383  ;  Thompson  v.  Gill,  [1903]  1  K.  B.  (C.  A.)  760. 

It  may  also  be  well  to  note  that  the  provisions  of  that  Act,  in  so  far  as  they 
regard  the  extension  of  an  Irish  judgment  to  Scotland,  or  of  a  Scotch  judgment, 
to  Ireland,  do  not  in  strictness  belong  to  the  subject  of  this  treatise. 

The  Inferior  Courts  Judgments  Extension  Act,  1882  (45  &  46  Vict.  c.  31),. 
extends  the  judgments  of  Inferior  Courts,  e.g..  County  Courts  or  Civil  Bill  Courts,, 
in  one  part  of  the  United  Kingdom,  to  other  parts  of  the  United  Kingdom, 
by  provisions  analogous  to  those  of  the  Judgments  Extension  Act,  1868.  No 
reference  to  the  Inferior  Courts  Judgments  Extension  Act  is  made  in  this  Digest. 

1  ' '  The  Act  shaU  not  apply  to  any  decreet  pronounced  in  absence  in  an  action 
"  proceeding  on  an  arrestment  used  to  found  jurisdiction  in  Scotland."  (31  &  32  Vict.. 
c.  54,  B.  8.) 

''  Compare  Judgments  Extension  Act,  1868,  ss.  1 — 3,  6,  8. 
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Hence,  as  has  been  laid  down  in  a  Scotch  case,  "  equity  judg- 
"  ments  are  excluded,  and  all  judgments  and  decrees  ad  facta 
"  pr(e><tnnda,  or  of  the  nature  of  prohibitions  or  injunction ;  "  ^ 
and  "  so  also  [are]  judgments  in  actions  for  the  recoTery  of  land, 
"  and  in  probate  and  divorce  suits,"  '^  at  any  rate  if  the  judgment 
in  such  an  action  or  suit  is  a  judgment  for  anything  more  than 
damages  or  costs  ;  for  if  a  party  to  one  of  these  proceedings  should, 
as  might  be  the  ease,  recover  judgment  as  defendant  only  for 
damages  or  costs,  there  does  not  appear  to  be  any  reason  why  such 
a  judgment,  if  recovered,  e.g.,  in  Scotland,  should  not  be  capable 
of  registration  in  England. 

Secondly.  Under  this  Eule  a  judgment  obtained  in  one  part 
of  the  United  Kingdom,  e.g.,  in  Ireland,  can  by  formal  proceed- 
ings, as  to  the  details  of  which  the  reader  should  consult  the 
Judgments  Extension  Act,  1868,  be  extended  to  and  rendered 
effective  in  any  other  part  of  the  United  Kingdom,  e.g.,  in 
England.^ 

Though  "  judgments "  are  in  the  Judgments  Extension  Act, 
1868,  itself  described  as  "  registered,"  *  it  is  in  strictness  the 
'"  certificate  "  of  a  judgment  which  is  registered,  and  it  is  also  in 
strictness  the  certificate,  not  the  judgment,  which  is  given  effect 
to  as  a  judgment  of  the  Court,  e.g.,  the  English  High  Court,  in 
which  the  registration  takes  place.  The  Superior  Courts  of  the 
different  parts  of  the  United  Kingdom  have,  at  any  rate,  as  far  as 
relates  to  execution,  full  control  and  jurisdiction  over  any  certificate 
or  judgment  registered  in  conformity  with  Rule  104,^  and  a 
certificate  cannot  be  registered  more  than  twelve  months  after  the 
date  of  the  original  judgment  without  the  leave  of  the  Court  or  a 
judge  of  the  Court  where  it  is  to  be  registered.     This  Court,  e.g.. 


'    Wolherspoon  v.  Conolly  (1871),  Sc.  Sess.  Gas.  3rd  Ser.,  ix.  310. 

2  See  Piggott  (2nd  ed.),  359. 

3  31  &  32  Vict.  o.  54,  s.  1. 
*  Ibid.,  88.  4,  6. 

'  See  Ibid.,  8.  4.  "The  Courts  of  Common  Pleas  at  Westminster  and  at  Dutlin 
"  and  the  Court  of  Session  in  Scotland  shall  have  and  exercise  the  same  control 
"  and  jurisdiction  over  any  judgment  or  decreet,  and  over  any  certificate  of  such 
"  judgment  or  decreet,  registered  under  this  Act  in  such  Courts  respectively  as 
"  they  now  have  and  exercise  over  any  judgment  or  decreet  in  their  own  Courts, 
"  and  in  so  far  only  as  relates  to  execution  under  this  Act." 

The  ju  Igment  itself  is  in  this  section  treated  as  registered.  The  authority  of 
the  Courts  is  limited  to  that  which  they  "  now,"  i.e.,  in  1868,  have,  and,  lastly, 
it  is,  in  so  far  as  this  enactment  is  concerned,  given  them  in  so  far  only  as  relates 
to  execution. 
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the  English  High  Court,  has  authority  to  prevent  execution 
issuing  under  the  judgment  in  England,  and  generally  to  exercise 
full  control  at  any  rate  over  the  certificate  which  is  the  thing 
a'^tually  registered.  The  certificate,  therefore,  would  be  set  aside 
for  an  irregularity  appearing  on  the  face  of  it ;  ^  and  execution 
would  not  be  allowed  to  issue  if  the  Court  where  the  certificate  is 
registered  were  properly  certified  that  a  stay  of  execution  had  been 
granted  by  the  Court  in  which  the  judgment  had  been  obtained.^ 

Thirdly.  The  Court  in  which  a  certificate  is  registered  under 
Eule  104  cannot  apparently  inquire  into  the  validity  of  the  original 
judgment.  Thus  if  a  judgment  of  the  Court  of  Session  be 
registered  in  England,  the  High  Cotirt  in  England  cannot,  it  is 
submitted,  set  aside  the  certificate  (as  long  as  the  judgment  stands 
in  Scotland)  on  the  ground  that  the  judgment  was  obtained  by 
fraud.  If  the  certificate  is  to  be  got  rid  of  ou  that  ground,  the 
judgment  must  be  impeached  by  proceedings  in  Scotland. 

Fourthly.  Rule  104  in  no  way  negatives  the  right  of  a  plaintiEf 
who  has  obtained  a  judgment  in  one  part  of  the  United  Kingdom, 
e.g.,  Scotland,  to  bring  an  action  upon  it  in  another  part,  e.g., 
England.  The  plaintifE,  however,  who  brings  such  an  action 
exposes  himself  to  one,  and  perhaps  to  two,  disadvantages.  He 
cannot  in  general  recover  any  costs,''  and,  if  the  view  here  taken  of 
the  Act  is  correct,  he  gratuitously  runs  the  risk  of  having  the 
judgment  impeached  for  fraud  and  for  other  grounds  of  invalidity 
which  are  not  available  against  a  registered  judgment. 

Fifthly.  A  proceeding  on  arrestment  in  Scotland  is  a  mode  of 
asserting  the  jurisdiction  of  the  Scotch  Courts  over  a  defendant 
who,  though  not  in  Scotland,  possesses  property  there.  Tue 
reason  why  a  judgment  obtained  in  such  an  action  is  not  alio  A'ed 
to  be  registered  *  is  that,  as  our  Courts  do  not  consider  the  posses- 
sion of  property  to  be  a  sufficient  ground  of  jurisdiction  iu  au 
action  in  personam,  a  judgment  which  depended  upon  the  existence 
of  such  jurisdiction  could  not  be  enforced  by  action  in  England.* 

1  See  Fart  v.  Soannell  (1875),  Ir.  E.  9  C.  L.  426. 

'  This  is  specially  provided  for  in  the  case  of  judgments  of  the  Court  of  Session 
which  it  is  proposed  to  register  in  the  High  Court  of  England  or  of  Ireland  (see 
31  &  32  Vict.  0.  54,  s.  3),  and  there  can  be  no  doubt  that  if  a  stay  of  execution 
were  granted  by  the  English  or  Irish  High  Court  where  a  judgment  was  obtained , 
the  Court  of  Session  ou  being  certified  thereof  would  not  allow  execution  to  issue 
in  Scotland.     See  Piggott,  p.  358. 

3  31  &  32  Vict.  li.  64,  s.  6. 

*  Ibid.  s.  8. 

5  See  Rules  84  and  92,  pp.  374,  393,  ante. 
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Here,  as  elsewhere,  we  see  that  Rule  104,  and  the  Aot  on  which  it 
is  grounded,  must  be  strictly  confined  to  judgments  on  which  an 
action  could  he  brought  in  England. 

(B)  Judgment  in  Rem. 

Rule  105.^ — A  valid  foreign  judgment  in  rem"^  in 
respect  of  the  title  to  a  movable  gives  a  valid  title  to  the 
movable  in  England  to  the  extent  to  which  such  title  is 
given  by  or  under  the  judgment  in  the  country  where 
the  judgment  is  pronounced. 

Comment. 

A  valid  foreign  judgment  or  judicial  proceeding  in  rem  which 
either  directly  or  indirectly  determines  the  title  to  a  movable  is 
conclusive  against  all  the  world.^  This  applies  to  all  proceedings 
in  rem  against  movable  property  within  the  jurisdiction  of  the 
Court  pronoimcing  the  judgment.  "  Whatever  the  Court  settles 
"  as  to  the  right  or  title,  or  whatever  disposition  it  makes  of  the 
"  property  by  sale,  revendication,  transfer,  or  other  act,  will  be 
"  held  valid  in  every  other  country,  where  the  same  question  comes 
"  directly  or  indirectly  in  judgment  before  any  other  foreign 
"  tribunal.  This  is  very  familiarly  known  in  the  cases  of  pro- 
"  ceedings  in  rem,  in  foreign  Courts  of  Admiralty,  whether  they 
"  are  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of  forfeiture, 
"...  over  which  such  Courts  have  a  rightful  j  urisdiction,  founded 
"  on  the  actual  or  constructive  possession  of  the  subject-matter 
"  {;res)r* 

The  real  principle  of  a  judgment  in  rem  is,  "  that  a  person  who 
"  acquires  a  valid  title  by  the  law  of  any  country  either  to  a  chattel 
"  or  to  realty  shall  be  deemed  aU  over  the  world  to  be  owner  of 
"  such  chattel  or  realty.     If,  therefore,  the  Court  has  absolutely 


1  Oastriqw  v.  Imrie  (1870),  L.  JR.  4  H.  L.  414  ;  Eobhs  v.  Eenning  (1865),  34  L.  J. 
C.  P.  117 ;  (1864),  17  C.  B.  N.  S.  791 ;  Cammell  v.  Sewell  (1860),  5  H.  &  N".  728  ; 
29  L.  J.  Ex.  350;  In  re  Queensland,  ^c.  Co.,  [1891]  1  Ch.  536;  [1892]  1  Oh.  (0.  A.) 
219  ;  Alcoch  v.  Smith,  [1892]  1  Ch.  (0.  A.)  238 ;  Minna  Craig  Steamship  Co.  v. 
GharUred,  ^c.  Bank,  [1897]  1  Q.  B.  55  ;  (C.  A.)  460  ;  compare  Rule  143,  p.  519,  post. 

2  As  to  jurisdiotion  in  actions  in  rem,  see  Rule  85,  p.  378,  ante. 

3  See  Story,  ss.  592,  593. 

*  See  Story,  s.  592,  cited  -with  approval  by  Blackburn,  J. ;  Castrique  v.  Imrie 
(1870),  L.  R.  4  H.  L.  414,  428,  429. 
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"  the  disposal  of  the  res,  and  it  is  in  its  power,  as  it  is  in  the  case 
"  of  a  judgment  in  rem  in  the  Admiralty  Court,  it  does  not  matter 
"  who  is  owner ;  all  the  Courts  assume  that  the  thing  has  heen 
"  fairly  litigated,  that  the  man  brought  before  the  Court  is  owner, 
"  and  had  such  an  interest  as  entitled  him  to  raise  the  contest, 
"and  that  the  judgment  in  rem  bound  the  whole." ^  In  other 
words,  the  rule  as  to  the  efEeot  of  a  judgment  in  rem  is,  if 
Eule  143  can  be  maintained  to  its  full  extent,  merely  an  applica- 
tion of  that  Eule. 

"  In  the  case  of  Cammell  v.  Bewell""^  it  has  been  said  by  a 
very  eminent  judge,  "  a  more  general  principle  was  laid  down, 
"  viz.,  that  'if  personal  property  is  disposed  of  in  a  manner  binding 
"  '  according  to  the  law  of  the  country  where  it  is,  that  disposition 
"  '  is  binding  everywhere.'  This,  we  think,  as  a  general  rule,  is 
"  correct,  though  no  doubt  it  may  be  open  to  exceptions  and 
"  qualifications ;  and  it  may  very  well  be  said  that  the  rule 
"  commonly  expressed  by  English  lawyers,  that  a  judgment  in  rem 
"  is  binding  everywhere,  is  in  truth  but  a  bi'anch  of  that  more 
"  general  principle."^ 

Illustrations. 

1.  A  brings  an  action  in  rem  in  a  French  Court  against  a 
British  ship,  the  Ann  Martin,  then  in  the  port  of  Havre,  and 
claims  to  be  the  owner  of  the  ship.  A  obtains  a  judgment  in  his 
favour,  and  is  declared  to  be  the  owner  of  the  ship.  A  has  ia 
England  the  rights  of  owner  over  the  Ann  Martin  against  aU  the 
world.* 

2.  A,  an  Englishman,  is  owner  of  a  British  ship.  Whilst  the 
ship  is  at  Havre,  a  French  Court,  honestly  exercising  its  jurisdic- 
tion, pronounoes  in  a  proceeding  in  rem  a  judgment  under  which 
the  ship  is  ordered  to  be  sold  for  the  payment  of  debts  due  from 
M,  and  is  sold  to  X,  a  British  subject.  The  Court  has  acted 
under  a  misconception  of  English  law,  and  in  consequence  has 
not  recognised  the  rights  of  A  as  owner.  The  ship  is  brought  by 
X  to  England.     X  has  a  good  title  to  the  ship  in  England.* 

3.  A  British  ship  is  seized  as  prize  by  a  Russian  vessel,  on  the 
ground  of  attempted  breach  of  blockade,  and  taken  to  a  Eussian 


'  Simpson  V.  Fogo  (1863),  32  L.  J.  (Oh.)  249,  256,  judgment  of  Wood,  V.-C. 
■^  5  H.  &  N.  728,  746. 

3  Gaitriqne  v.  Imrie  (1870),  L.  R.  4  H.  L.  414,  429,  per  Blackburn,  J. 
*  Compare  Caatrigue  v.  Imrie  (1870),  L.  R.  4  H.  L.  414. 
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port  for  adjudication  as  prize  by  a  prize  Court.  The  goods  on 
board  tbe  ship  are  sold  tinder  the  order  of  the  Court  to  X.  It 
is  ultimately  decided  by  the  prize  Court  that  the  ship  was  not 
lawfully  captured.  The  title  of  X,  the  purchaser,  to  the  goods  is 
vaKd  against  that  of  A,  the  original  owner.^ 

Rule  106.^ — A  valid  fo];'eign  judgment  in  rem  given  by 
a  Court  of  Admiralty  can  be  enforced  in  the  High  Court 
by  proceedings  against  the  ship  or  other  property  affected 
by  the  judgment. 

Illustration. 

A  brings  an  action  and  obtains  a  judgment  in  rem  in  a  foreign 
country  against  the  City  of  Mecca,  a  British  ship,  then  in  a  port 
of  such  country.  The  City  of  Mecca,  the  judgment  not  having 
been  satisfied,  comes  into  an  English  port.  A  can  enforce  the 
foreign  judgment  by  an  action  in  rem  against  the  ship.^ 


(C)  Judgment,  or  Sentence,  of  Divorce. 

Rule  107.* — A  valid  foreign  judgment,  or  sentence,  of 
divorce  has  in  P^ngland  the  same  efPect  as  a  divorce 
granted  by  the  Court. 

Comment. 

A  divorce  granted  by  a  foreign  Court  of  competent  jurisdiction^ 
has  in  England  the  same  effects  as  an  English  divorce.  Restric- 
tions imposed  by  the  foreign  law  on  the  freedom  of  the  divorced 
parties,  as  to  marriage  or  otherwise,  which  aie  not  imposed  by  an 


'  See  as  to  the  principle  of  this  case,  Stringer  v.  English,  ^c.  Insurance  Co.  (1870), 
L   R   0  Q.  B.  699,  and  especially  p.  606,  judgment  of  Martin,  B. 

^  The  City  of  Mecca  (1881),  6  P.  D.  (C.  A.)  106. 

See  Rule  47,  p.  251,  ante,  and  WiUiams  &  Bruce  (3rd  ed.),  p.  121. 

'  See  The  City  of  Mecca  (1881),  6  P.  D.  (C.  A.)  106.  In  that  case  the  Court  of 
Appeal  held  that  the  action  did  not  lie,  but,  semble,  that  the  only  reason  for  this  was 
that  the  Portuguese  judgment  was  not  a  judgment  in  rem.  Had  it  (as  supposed  by 
the  Court  below,  5  P.  D.  28)  been  a  judgment  in  rem,  then  an  action  in  rem  might 
have  been  brought  against  the  ship  to  enforce  the  judgment./ 

*  Scott  V.  Attorney-General  (1886),  11  P.  D.  128. 

'  As  to  jurisdiction,  see  Rules  86,  87,  pp.  381,  SSi,. ante. 
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English  divorce,  are  here  inoperative,  But  in  order  that  a  foreign 
sentence  of  divorce  should  be  treated  as  a  divorce  in  England  the 
sentence  must  be  complete  and  final ;  the  parties  to  the  marriage 
must  under  it  be  actually  divorced ;  it  must  not  be  a  sentence 
which  has  not  become  complete,  but  is  to  become  complete  at  some 
future  date  if  certain  conditions  are  fulfilled,  e.g.,  if  no  appeal  is 
made  against  it  within,  say,  six  months.  After  these  conditio' m 
are  fulfilled  the  sentence  is  final,  and  the  divorce  is  valid  in 
England ;  but  until  they  are  fulfilled  the  parties  are  not  in  fact 
divorced ;  they  have  not  acquired  ^  the  rights  of  unmarried  persons, 
and  they  will  not  be  treated  in  England  as  divorced.^ 

Illustrations. 

1.  ff,  an  Irishman,  and  W,  an  Irishwoman,  marry  in  Ireland, 
where  they  are  domiciled.  They  afterwards  acquire  a  domieil  in 
the  Cape  Colony.  While  they  are  there  domiciled  H  is  divorced 
from  W  by  the  sentence  of  a  Cape  Court  on  account  of  Wa 
adultery  with  X.  The  divorce  is,  under  the  law  of  the  Cape,  an 
absolute  dissolution  of  the  marriage,  hut  does  not  allow  a  husband 
or  wife  divorced  for  adultery  to  re-marry  whilst  the  injured  party 
remains  unmarried.  H  remains  unmarried.  X  marries  W,  first 
at  the  Cape  and  afterwards  in  England.  The  marriage  in  England 
is  valid.^ 

2.  W  and  X  are  respondent  and  co-respondent  respectively  in 
a  divorce  suit  in  India,  instituted  by  H,  the  husband  of  ^.  A  , 
decree  absolute  dissolving  the  marriage  of  H  and  W  is  pronounced 
under  the  Indian  Divorce  Act,  1869,  No.  lY.  Section  57  of  that 
Act  provides  that  the  petitioner  or  the  respondent  may  marry  again 
after  a  period  of  six  months  from  the  date  of  the  decree,  if  no 
appeal  has  been  made,  but  not  sooner.  Within  six  months  after 
the  decree  dissolving  the  marriage  of  H  and  W,  X  marries  W  in 
England.     The  marriage  is  invalid.* 


'  See  Intro..  General  Principle  No.  I.,  p.  23,  anie. 

2  Warier  V.  Warter  (1890),  15  P.  D.  162. 

3  Scott  V.  Attorney-General  (1886),  11  P.  D.  128. 

*  Wm-ter  v.  Warter  (1890),  15  P.  D.  1.52.  The  reason  is,  that  W  "  was  subject 
"  to  the  Indian  law  of  divorce,  and  she  could  only  contract  a  ralid  second  marriage 
"  by  showing  that  the  incapacity  arising  from  her  previous  marriage  had  been 
"  effectually  removed  by  the  proceedings  taken  under  that  law.  This  could  not  be 
"done,  as  the  Indian  law,  like  our  own,  does  not  completely  dissolve  the  tie  of 
' '  marriage  until  the  lapse  of  a  specified  time  after  the  decree.  This  is  an  integral 
"  part  of  the  proceedings  by  which  alone  both  the  parties  can  be  released  from 
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(D)  Judgment  in  Matters  of  Succession. 

Rule  1 08.^ — A  valid  foreign  judgment  in  matters  of 

succession  is  binding  upon,  and  is  to  be  followed  by,  the 

Court. 

Comment. 

Immovables. — -A  judgment  as  to  the  succession  to  immovables  by 
the  Courts  of  the  foreign  country  where  the  immovables  are  situate  ^ 
is,  in  so  far  as  its  effect  can  possibly  demand  the  consideration  of 
our  judges,'  binding  on  English  Courts. 

Morabks. — When  once  the  rights  of  succession  to  the  movables 
(wherever  situate)  of  a  testator,  or  intestate,  who  has  died  domiciled 
in  a  foreign  country,  are  determined  by  a  Court  of  that  country, 
English  tribunals  will  follow  the  decision  of  the  foreign  Court. 

"  The  rule  to  be  extracted  from  [the]  eases  appears  to  be  this, 
"  that  although  the  parties  claiming  to  be  entitled  to  the  estate  [«.e., 
"  movables]  of  a  deceased  person  may  not  be  bound  to  resort  to  the 
"  tribunals  of  the  country  in  which  the  deceased  was  domiciled, 
''  and  although  the  Courts  of  this  country  may  be  called  upon  to 
"  administer  the  estate  of  a  deceased  person  domiciled  abroad,  and 
"  in  such  case  may  be  bound  to  ascertain  as  best  they  can  who, 
"  according  to  the  law  of  the  domicil,  are  entitled  to  that  estate, 
"  yet  where  the  title  has  been  adjudicated  upon  by  the  Courts  of 
"  the  domicil,  such  adjudication  is  binding  upon,  and  must  be 
"  followed  by,  the  Courts  of  this  country."  * 

Illustrations. 

1.  T,a  natural-bom  British  subject,  has  under  the  Naturalization 
Act,  1870,  become  naturalized  in  Switzerland.  He  is  at  his  death 
a  Swiss  citizen,  but  is  domiciled  in  France.     He  leaves  A,  a  son, 

"  their  incapacity  to  contract  a  fresh  marriage.  .  .  .  The  distinction  between  [the 
"  case  of  Scott  v.  Attorney -General']  and  the  present  is,  that  there  the  incapacity  to 
"  remarry  imposed  hy  the  colonial  law  only  attached  to  the  guilty  party.  It  was, 
"  therefore,  penal  in  its  character,  and  as  such  was  inoperative  out  of  the  juris- 
"  diction  under  which  it  was  inflicted."  Warter  v.  Warier.,  1.5  P.  D.  at  p.  155, 
judgment  of  Hannen,  President.  As  to  penal  status,  see  chap,  xix..  Rule  125, 
p.  458,jOO*<. 

1  Doglioni  v.  Crispin  (1866),  L.  R.  1  H.  L.  301  ;  In  re  Trufort  (1887),  36  Ch.  D. 
600.     See  as  to  inrisdiotton.  Rules  85,  89,  90,  pp.  378,  391,  ante. 

''  See  Rules  85,  89,  pp.  378,  391,  ante. 

3  See  chap,  iv.,  Rule  39,  p.  201,  ante. 

'  In  re  Trufort  (1887),  36  Ch.  D.  600,  611,  judgment  of  Stirling,  J.  See  Doglioni 
V.  Crispin  (1866),  L.  R.  1  H.  L.  301,  and  as  to  the  jurisdiction  of  the  Courts  of 
domicU,  Rule  90,  p.  391,  ante. 
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whose  legitimacy  is  disputed.  T  has  bequeathed  all  his  movables 
by  will  to  X,  which,  if  4  is  legitimate,  he  has  not  under  Swiss  law 
a  right  to  do.  Litigation  takes  place  in  Switzerland  as  to  the 
claims  of  A  and  X  respectively  to  T's  movables.  The  Swiss  Court 
gives  judgment  (though  probably  on  an  erroneous  view  of  English 
law  1)  that  A  is  legitimate  and  entitled  to  succeed  to  nine-tenths  of 
T'a  movables.  '  According  to  the  law  of  France  {lex  domicilii),  the 
right  of  succession  to  T  depends  on  T'b  nationality,  and  the  Swiss 
judgment  is  conclusive.  T  leaves  movables  in  England.  An  action 
is  brought  in  England  by  A  to  have  the  Swiss  judgment  enforced, 
i.e.,  in  effect,  to  have  a  judgment  enforced  which  is  held  valid  by 
the  Courts  of  J"s  domicil.  The  Swiss  judgment  is  decisive,  and  is 
binding  on  the  High  Court.^ 

2.  T  dies  domiciled  in  Portugal  leaving  an  illegitimate  son,  A. 
The  Portuguese  Court  gives  judgment  that  A  is  entitled  to  part  of 
7"s  movables.  T  leaves  movables  in  England.  The  judgment  of 
the  Portuguese  Court  is  decisive,  and  binds  the  High  Court  when 
called  upon  to  determine  right  of  A  to  T's  movables  in  England.' 

'  As  to  mistake  of  law,  see  Rule  100,  p.  407,  ante. 

2  In  re  Trufort  (1887),  36  Ch.  D.  600.  What  is  really  enforced  is  at  bottom  the 
law  of  Z"s  domicil,  and  the  movables  are  distributed  in  accordance  with  T's  lex 
domicilii.     See  Rule  183,  p.  664,  post. 

^  Doglioni  v.  Crispin  (1866),  L.  R.  1  H.  L.  301. 
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OHAPTEE  XVIII. 

EFFECT    IN    ENGLAND    OF 

FOREIGN  BANKRUPTCY ; 

FOREIGN  GRANT  OF  ADMINISTRATION. 

(A)  FOEEIGN  BANKEUPTOY. 

I.  As  AN  Assignment. 

Bankruptcy  in  Ireland^  or  Scotland.^ 

Rule  109. — An  assignment  of  a  bankrupt's  property 
to  the  representative  of  his  creditors  ^ — 

(1)  under  the  Irish  Bankrupt  and  Insolvent  Act, 

1857*  (Irish  Bankruptcy),  or 

(2)  under   the    Bankruptcy   (Scotland)  Act,   1856  ^ 

(Scotch  Bankruptcy), 
is,  or  operates  as,  an  assignment  to  such  representative 
of  the  bankrupt's 

(i)  immovables  (land), 
(ii)  movables, 
wherever  situate. 

Comment. 

As  to  immovables. — An  Irish  or  Scotch  bankruptcy  passes  to- 
the  creditor's  representative  (conveniently  described  as  the  trustee) 
immovables  of  the  bankrupt  situate  in  any  part  of  the  British 
dominions.  Thus  it  passes  to  the  trustee  lands,  e.g.,  in  Ireland^ 
Scotland,  England,  the  Isle  of  Man,  or  Victoria.  It  probably 
also  passes  to  the  trustee  immovables  of  the  bankrupt  situate  in. 

1  See  the  Irish  Bankrupt  and  Insolvent  Act,  1857  (20  &  21  Vict.  c.  60). 

2  See  the  Bankruptcy  (Scotland)  Act,  1856  (19  &  20  Vict.  c.  79). 
'  In  Ireland  the  "assignees,"  in  Scotland  the  "  trustee." 

*  See  20  &  21  Vict.  c.  60,  ss.  267,  268. 

*  See  19  &  20  Vict.  o.  79,  s.  102,  with  -which  compare  sect.  42. 
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a  country,  e.g.,  Italy,  which  does  not  form  part  of  the  British 
dominion,  hut  passes  such  immovahles  so  far,  and  in  so  far  only, 
as  the  Italian  Courts  recognise  the  title  of  the  Irish  or  Scotch 
trustee. 

As  to  movables. — An  Irish  or  Scotch  bankruptcy  is  an  assignment 
to  the  trustee  of  the  movables,  e.g.,  goods,  of  the  bankrupt,  situate 
in  any  part  of  the  British  dominions,  and  also  in  so  far  as  Courts 
acting  under  the  authority  of  the  British  Crown  can  determine  the 
matter,  of  movables  situate  in  countries  not  forming  part  of  the 
British  domiuions. 

Speaking  generally,  the  statements  made  in  the  comment  on 
Rule  6K,i  with  regard  to  the  extra-territorial  effect  of  an  English 
bankruptcy  as  an  assignment,  apply  with  the  necessary  alterations 
to  the  extra-territorial  effect  of  an  Irish  or  a  Scotch  bankruptcy 
as  an  assignment. 

Bankruptcy'^  in  any  Foreign  Country.,  exeept  Ireland  or 

Scotland. 

Rule  110. — An  assignment  of  a  bankrupt's  property 
io  the  representative  of  his  creditors,  under  the  bank- 
ruptcy law  of  any  foreign  country  not  forming  part  of 
the  United  Kingdom,®  is  not,  and  does  not  operate  as, 
an  assignment  of  any  immovables  of  the  bankrupt  situate 
in  England. 

Comment. 

No  assignment  of  a  bankrupt's  property  imder  the  bankruptcy 
law  of  a  foreign  country,  unless  the  bankmptcy  takes  place,  as 
■does  a  Scotch  or  Irish  bankruptcy,  under  an  Act  of  the  Imperial 
Parliament,  operates  as  an  assignment  of  the  bankrupt's  immovables, 
■^.g.,  lands  or  houses  in  England,  or,  indeed,  has  any  effect  upon 
the  title  to  them. 


1  See  p.  329,  ante. 

^  The  word  "  bankruptcy,"  as  applied  to  a  foreign  country,  is  here  used  in  its 
very  widest  sense,  and  includes  any  proceeding,  whatever  its  name,  by  which, 
under  the  authority  of  a  Court,  the  property  of  an  insolvent  debtor  is  distributed 
among  his  creditors ;  a  bankruptcy  in  this  wide  sense  is  sometimes  described  as  any 
"  process  of  divestiture  and  concourse  of  creditors."  See  Q-oudy,  Law  of  Bank- 
ruptcy in  Scotland  (2nded.),  p.  631. 

*  For  definition  of  "  United  Kingdom,"  see  p.  68,  ante. 
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It  may,  indeed,  be  laid  down  in  broad  terms  that,  according  to 
the  doctrine  maintained  by  English  Courts,  a  bankruptcy  in  one 
country  has  no  effect  as  an  assignment  or  otherwise  (except,  of 
course,  where  the  bankruptcy  takes  place  under  an  Act  of  Parlia- 
ment) on  land  in  another  country. '^  But  this  statement  is  a  little 
broader  than  the  facts  warrant.  There  is  no  reason  to  suppose 
that  English  Courts  would  decline  to  recognise  the  extra-territorial 
effect,  as  an  assignment,  of  a  bankruptcy  in  one  country,  e.g., 
Yictoria,  on  land  of  the  bankrupt  in  another  country,  e.g.,  New 
Zealand,  which  was  given  to  a  Victorian  bankruptcy  by  the  lex 
situs,  i.e.,  by  an  Act  of  the  New  Zealand  legislatm-e.^ 


Rule  111.^ — An  assignment  of  a  bankrupt's  property 
to  the  representative  of  his  creditors,  under  the  bank- 
ruptcy law  of  any  foreign  country  where  the  bankrupt 
is  domiciled,  is,  or  operates  as,  an  assignment  of  the 
movables  of  the  bankrupt  situate  in  England  (?). 


Comment. 

The  general  principle  of  English  law  seems  to  be  that  bank- 
ruptcy, or  any  proceeding  in  the  nature  of  bankruptcy,  in  a  foreign 
country  where  the  bankrupt  is  domiciled,  is  an  assignment  to  the 
trustees,  assignees,  curators,  syndics,  or  others,  who  under  the  law 
of  that  country  are  entitled  to  administer  his  property,  of  all  his 
movables,  or,  in  other  words,  of  his  chattels  personal  and  choses  in 
action  in  England,*  and,  it  would  seem,  as  far  as  English  Courts 
can  deal  with  the  matter,  of  his  movables  situate  in  any  other 
country. 

Though,  however,  the  adoption  of  this  principle  by  English 
Coiirts  is  on  the  whole  pretty  well  established,  no  reported  case 
decisively  determines  the  extent  to  which  English  judges  attribute 


'  Cockerelly.  Biekem  (1840),  3  Moore,  P.  C.  98. 

'  Nor  would  such  an  Act  in  any  way  exceed  the  authority  of  the  New  Zealand 
Parliament. 

'  Jolht  V.  SepmtMeu  (1769),  1  H.  Bl.  132  (n.) ;  Sill  v.  TForswick  (1791),  1  H.  Bl. 
665;  Royal  Bcmh  of  ScollmdT.  Cuthbert  Stein's  Case  {181S),  1  Rose,  462;  Selkrig  y. 
Davis  (1814),  2  Rose,  97,  291 ;  In  re  Artola  Hermmos  (1890),  24  Q.  B.  D.  (C.  A.) 
610. 

*  See  especially,  Westlake,  p.  163,  s.  134. 
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extra-territorial  operation  to  a  bankruptcy  in  the  country  wliere 
the  bankrupt  is  domiciled.^ 

The  effect  in  England  of  an  assignment  of  a  debtor's  property, 
under  the  bankruptcy  law  of  the  country  where  he  is  domiciled,  is 
subject  to  certain  limitations. 

First.  The  assignment  has  not  a  greater  effect,  extra-territorially, 
than  it  has  in  the  country  where  a  bankruptcy  takes  place.  Hence 
it  operates  in  England  as  an  assignment  of  such  movable  property 
only  as,  had  it  been  situate  in  the  foreign  country,  would  have 
passed  to  the  representative  of  the  creditors  and  formed  part  of  the 
fund  to  be  administered  for  their  benefit. 

Secondly.  Whether  property  in  England  is  to  be  brought  under 
the  head  of  movables  or  immovables  must  be  determined  by  the 
law  of  England  {lex  situs),  and  no  property  passes  under  our  Eule 
to  the  representative  of  the  creditors  under  a  foreign  bankruptcy 
which  is  not  considered  as  movables  {mobilid)  by  the  law  of 
England.  Thus  heirlooms,  title-deeds,  and  other  things  held  by 
English  law  to  be  immovables,  would  not,  if  situate  in  England, 
pass  under  their  owner's  bankruptcy  at  New  York  to  the  American 


Thirdly.  What  may  be  the  effect  of  a  foreign  bankruptcy  under 
the  law  of  a  debtor's  domicil,  as  an  assignment  of  his  movable 
property  in  England,  is  a  different  question  from  the  inquiry 
whether  the  High  Court  has  jurisdiction  to  make  bankrupt  a  debtor 
already  made  bankrupt  in  the  country  where  he  is  domiciled? 
That  the  English  Courts  have  jurisdiction,  irrespective  of  the 
debtor's  domicil,  in  all  cases  where  jurisdiction  is  given  them  by 
the  Bankruptcy  Act,  1883,'  is  certain.* 

Illustration. 

Debtor  domiciled  at  Amsterdam  stopped  payment  there  on  the 
18th  December,  1759.  On  the  1st  January,  1760,  the  proper 
Court  at  Amsterdam  took  cognizance  of  the  stoppage  of  payment. 
On  the  2nd  he  was  declared  bankrupt  at  Amsterdam,  and  a  curator 


'  See  In  re  Artola  Sermanos  (1890),  24  Q.  B.  D.  (C.  A.),  640,  644,  646,  judgmect 
of  Coleridge,  C.  J.,  and  pp.  648,  660,  judgment  of  Fry,  L.  J. 

2  See  chap,  xxii.,  Kule  140,  p.  i91,post. 

s  See  Rules  66,  67,  pp.  288,  291,  ante. 

*  See  In  re  Artola  Hermanos  (1890),  24  Q.  B.  D.  (C.  A.)  640,  643,  644,  judgment 
of  Coleridge,  C.  J. ;  Nelson,  p.  170;  Mx parte  McCuUoeh  (1880),  14  Ch.  D.  (C.  A.) 
716  ;   Ex  parte  Robinson  (1883),  22  Ch.  D.  (C.  A.)  816. 
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or  assignee  of  his  property  appointed.  On  the  20th  December, 
1759,  X,  a  creditor  of  the  bankrupt,  made  an  affidavit  in  the 
Miiyor's  Court  of  Londoii,  and  attached  1,200/.  in  the  hands  of 
M,  who  was  indebted  to  the  bankrupt  to  that  amount.  On  the 
8th  March,  1760,  X  obtained  judgment  and  issued  execution 
against  M,  who,  being  unable  to  pay  1,200/.,  gave  X  a  note  for 
the  amount,  payable  in  a  month.  On  the  12th  March,  A,  the 
Dutch  assignee,  claimed  the  1,200/.  It  was  held  that  A  was 
entitled  to  the  money  as  against  X,  the  attaching  creditor.^ 

Rule  112.^ — Subject  to  the  effect  of  Rule  109/  an 
assignment  of  a  bankrupt's  property  to  the  representative 
of  his  creditors,  under  the  bankruptcy  law  of  any  foreign 
country  where  the  bankrupt  is  not  domiciled,  does  not 
operate  as  an  assignment  of  the  movables  of  the  bank- 
rupt situate  in  England. 

Comment. 

This  Rule  is,  on  the  whole,  in  harmony  with  the  general  current 
of  English  decisions,  but  its  correctness  is  not  absolutely  free  from 
doubt.* 

Illastrations. 

1.  A  debtor  is  made  bankrupt  in  France,  where  he  is  not 
domiciled.  The  bankruptcy  is  not  an  assignment  of  his  movables 
in  England  to  the  representative  of  the  creditors  under  the  French 
bankruptcy,  nor  is  it  a  reason  for  staying  bankruptcy  proceedings 
against  the  debtor  in  England.^ 

'  Solomons  v.  Rosa  (1764),  1  H.  Bl.  131  (n.).  In  this  case  it  may,  I  conceive, 
be  assumed  that  the  bankrupt  was  domiciled  at  Amsterdam.  See  also  Jollet  v. 
Deponthieu  (1769),  1  H.  Bl.  132  (n.). 

2  In  re  Artola  Sermanos  (1890),  24  Q.  B.  D.  (0.  A.)  640. 

'  I.e.,  the  Rule  as  to  the  effect  of  an  Irish  or  Scotch  bankruptcy. 

•  See  In  re  Davidson's  Trusts  (1873),  L.  R.  15  Eq.  383 ;  In  re  Lawson's  Trusts, 
[1896]  1  Ch.  175 ;  and  contrast  In  re  Blithman  (1856),  L.  R.  2  Eq.  23.  "  It  is 
"  submitted,"  -writes  Mr.  Foote,  "that  as  the  English  bankrupt  law  does  not 
"  require  an  English  domicU  to  found  its  jurisdiction,  so  it  should  recognize  foreign 
"  insolvencies  and  bankruptcies  without  inquiring  whether  the  subject  of  them 
"  was  or  was  not  domiciled  in  the  country  where  his  bankruptcy  or  insolvency 
"  was  declared."  Foote,  p.  327.  See,  generally,  as  to  foreign  bankruptcy,  In  re 
Leoy's  Trusts  (1885),  30  Ch.  D.  119  ;  In  re  Aylwin's  Trusts  (1873),  L.  R.  16  Eq. 
585. 

5  In  re  Artola  Kermams  (1890),  24  Q.  B.  D.  (0.  A.)  640. 

1).  F  F 
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2.  A  debtor  domiciled  in  England  is  made  bankrupt  in  New 
Zealand,  where  he  is  not  domiciled,  The  New  Zealand  bank- 
ruptcy law  vests  all  the  property  of  a  bankrupt  whatsoever,  and 
wheresoever  situate,  in  the  assignee  in  bankruptcy.  The  life 
interest  of  the  debtor  in  a  certain  fund  under  a  trust  created  by 
will  is  determinable  on  bankruptcy  or  alienation.  It  is  not  {semble) 
forfeited  by  an  adjudication  in  bankruptcy  made  in  New  Zealand 
after  the  death  of  the  testatrix.^ 

English  and  Foreign  Bankruptcy. 

Rule  113.^ — Where  a  debtor  has  been  made  bankrupt 
in  more  countries  than  one,  and,  under  the  bankruptcy 
law  of  each  of  such  countries,  there  has  been  an  assign- 
ment of  the  bankrupt's  property,  which  might,  under 
axij  of  the  foregoing  Rules,*  operate  as  an  assignment  of 
his  property  m  England,  effect  will  be  given  in  England 
to  that  assignment  which  is  earliest  in  date. 

Comment. 

» 

Mr  St.  This  Eule  holds  good  when  the  earliest  of  several  bank- 
ruptcies takes  place  within  the  United  Kingdom. 

On  the  1st  of  January  a  debtor  is  adjudicated  bankrupt  in 
Ireland,  and  his  property  thereupon  passes,  or  is  assigned,  to  the 
Irish  assignees,  and  this  whether  his  property  is  situate  in  Ireland 
or  in  England.  On  the  2nd  of  January  he  is  adjudicated  bank- 
rupt in  England,  and  his  property  (if  any)  passes  or  is  assigned  to 
the  English  trustee,  but  it  is  in  reality  the  assignment  under  the 
Irish  bankruptcy  which  operates  in  England ;  for  by  the  2nd  of 
January  the  immovables  or  movables,  which  were  the  property  of 
the  bankrupt  on  the  31st  of  December,  have  on  the  1st  of  January 
ceased  to  belong  to  him,  and  been  vested  in  the  Irish  assignees. 

1  In  re  Eayuard,  [1897]  1  Ch.  905,  following  In  re  Blithman.  But  contrast 
In  re  Lawson's  Trusts,  [1896]  1  Ch.  175. 

'  Geddes  v.  Mowat  (1824),  1  Gl.  &  J.  414.  Compare  Hx  parte  McCulloch  (1880), 
14  Ch.  -D.  (C.  A.)  716;  and  Sx  parte  Sobinson  (1883),  22  Ch.  D.  (C.  A.)  816. 
See  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  o.  52),  s.  14,  as  to  power  of  Court 
to  deal  with  case  where  receiving  order  has  been  made  by  Court  against  debtor 
whose  estate  ought  to  be  distributed  under  Irish  or  Scotch  bankruptcy  law.  See 
B.ildwin  (9th  ed.),  p.  171. 

:'  See  Eule  67,  p.  328,  ante;  Rules  109—112,  ante. 
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These  immovables  or  movables,  therefore,  cannot  on  the  2nd  of 
January  pass  to  the  English  trustee  as  property  of  the  bankrupt.' 

Secondly.  The  Rule  probably  holds  good  where  the  earliest  of 
several  bankruptcies,  and  the  assignment  under  it,  takes  place  in 
a  country  beyond  the  limits  of  the  United  Kingdom,  e.g.,  Victoria 
or  Prussia. 

II,  As  A  Discharge.^ 

Rule  1 14.^ — A  discharge  under  the  bankruptcy  law  of 
any  country  from  any  debt  or  liability  is  in  such  country 
XI  discharge  from  such  debt  or  liability,  wherever  it  has 
been  contracted  or  has  arisen. 

Comment. 

The  principle  of  this  Rule  is  that  a  discharge  from  a  debt  under 
the  bankruptcy  law  of  any  country  is  presumably  intended  to  free 
him  from  the  debt,  whether  incurred  in  that  country  or  elsewhere. 

"  A  foreign  certificate,"  says  Pollock,  C  B.,  [may  be  *]  "  no 
^'  answer  to  a  demand  in  our  Courts ;  but  an  English  certificate 
^'  is  surely  a  discharge  as  against  all  the  world  in  the  English 
"  Courts.  The  goods  of  the  bankrupt  all  over  the  world  are 
^'  vested^  in  the  assignees ;  and  it  would  be  a  manifest  injustice 
"  to  take  the  property  of  a  bankrupt  in  a  foreign  country,  and 
■"  then  to  allow  a  foreign  creditor  to  come  and  sue  him  here."  ^ 


^  Priority,  for  the  purpose  of  this  Rule,  depends  on  the  date  of  the  assignment, 
.and  not  on  the  date  of  the  commission  of  the  act  of  bankruptcy.  See  Oeddes  v. 
Mowat  (1824),  1  Gl.  &  3.  414.  It  should  be  noted  that,  as  regards  a  Scotch 
bankruptcy,  though  it  is  the  act  and  warrant  of  confirmation  -which  Tests  the 
bankrupt's  property  in  the  trustee,  it  is  then  vested  as  at  the  date  of  the  sequestra- 
tion. See  19  &  20  Vict.  c.  79,  b.  102  and  s.  42.  In  considering,  therefore,  whether 
an  assignment  under  an  English  bankruptcy  or  an  assignment  under  a  Scotch 
bankruptcy  is  the  earlier,  the  date  to  be  looked  at  is  the  date  of  the  adjudication 
(see  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  s.  54)  in  the  one  case  and  of 
the  sequestration  in  the  other. 

2  Story,  ss.  331—340 ;  Westlake,  pp.  305—308  ;  Foote,  pp.  457—463  ;  Nelsc-n, 
pp.  171,  172.     See  Rule  68,  p.  329,  ante. 

3  Armani  v.  Castriqtie  (1844),  13  M.  &  W.  443,  447,  dictum  of  Pollock,  C.  B.  ; 
JEllis  V.  M'Hmry  (1871),  L.  R.  6  C.  P.  228,  234,  235,  per  curiam. 

*  Compare  Rules  115—117,  pp.  i36—ii2,  post. 

'  I.e.,  as  far  as  can  be  effected  by  English  law.  For  the  effect  of  an  English 
bankruptcy  as  an  assignment,  see  Rule  67,  p.  328,  ante. 

«  Armani  v.  Castrique  (1844),  13  M.  &  W.  443,  447,  per  Pollock,  C.  B. 
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These  words  refer  to  the  effect  of  a  discharge  under  an  English 
bankruptcy,  and  it  is  only  to  such  a  discharge  that  our  Rule  can 
from  its  nature  be  applied  by  English  Courts ;  but  the  principle 
embodied  in  the  Rule,  and  expressed  in  the  words  of  Pollock, 
C.  B.,  is  accepted  by  English  judges  as  determining  the  effect  in 
a  foreign  country,  in  so  far  as  the  matter  can  come  before  them 
for  consideration,  of  a  discharge  under  a  bankruptcy  in  such 
country.^ 

Illustrations. 

1.  X,  a  Frenchman,  becomes  indebted  in  France  to  another 
Frenchman,  A.  X  becomes  bankrupt  and  obtains  his  discharge 
in  England.  The  discharge  is  in  England  an  answer  to  an  action 
for  the  debt  by  A  against  X.^ 

2.  X,  an  Englishman,  becomes  indebted  in  England  to  another 
Englishman,  A.  X  becomes  bankrupt  and  obtains  his  discharge 
in  Victoria.  The  discharge  is  in  Victoria  an  answer  to  an  action 
for  the  debt  by  A  against  X.' 

Rule  115/ — A  discharge  from  any  debt  or  liability 
under  the  bankruptcy  law  of  the  country  where  the  debt 
or  liability  has  been  contracted  or  has  arisen  [or  perhaps 
where  it  is  to  be  paid  or  satisfied  ?]  is  a  discharge  there- 
from in  England.^ 

Comment. 

This  Rule  is  well  established,  but  there  is  some  little  doubt  as. 
to  its  exact  extent. 

The  discharge  of  a  debt  (including  in  that  term  any  obligation 
to  pay  money  arising  from  a  contract)  under  the  bankruptcy  law 
of  the  country  where  the  debt  is  incurred  (lex  loci  contractus)  is  a 
valid  discharge  in  England. 

1  Compare  Mlis  v.  M'Eenry  (1871),  L.  E.  6  C.  P.  228,  234,  235. 

2  Armani  v.  Oastrique  (1844),  13  M.  &  W.  443. 

3  Compare  MllisY.  M'Henry  (1871),  L.  R.  6  C.  P.  228,  234,  235. 

«  Potter  V.  Brown  (1804),  5  Bast,  124 ;  Qm-dmer  v.  Moughton  (1862),  2B.  &  S.  743 ;. 
Quelin  v.  Moisson  (1827),  1  Knapp,  P.  C.  266  (n.) ;  Ellis  v.  M'Eenry  (1871),  L.  R. 
6  C.  P.  228,  234,  judgment  of  Bovill,  C.  J. ;  Bartley  v.  Hodges  (1861),  1  B.  &  S., 
375;  30  L.  J.  Q.  B.  352;  FMllips  y.  Eyre  (1870),  L.  R.  6  Q.  B.  1,  28;  Gibbs  v.. 
Societe  Industrielle  (1890),  25  Q.  B.  D.  (C.  A.)  399. 

5  As  all  the  Rules  in  this  Digest  are  rules  of  English  law,  the  words  "in 
England  "  are  not  strictly  neoessaiy,  but  are  here  inserted  to  prevent  misunder- 
standing. 


EFFECT  OF  FOKEIGN  BANKRUPTCY.         437 

"  The  nile,"  says  Lord  Ellenborough,  "  was  well  laid  down 
"  by  Lord  Mansfield,  in  Ballantine  v.  Golding,  that  what  is  a 
"  discharge  of  a  debt  in  the  country  where  it  was  contracted  is  a 
"  discharge  of  it  everywhere."^ 

"  The  rule  adopted,"  says  Cockburn,  C.  J.,  "  by  Lord  BUen- 
"  borough,  in  Potter  v.  Broivn,^  after  the  case  of  Ballantine  v. 
"  Golding^  and  Hunter  v.  Potts,'  .  .  .  applies  to  a  dischai'ge  by 
"  a  Court  in  a  foreign  country  ;  a  fortiori,  it  applies  to  a  discharge 
"  by  a  Court  in  one  of  the  British  colonies."  * 

"  There  is  no  doubt,"  it  has  been  laid  down,^  "  that  a  debt  or 
"  liability  arising  in  any  country  may  be  discharged  by  the  laws 
"  of  that  country,  and  that  such  a  discharge,  if  it  extinguishes  the 
"  debt  or  liability,  and  does  not  merely  interfere  with  the  remedies 
"  or  course  of  procedure  to  enforce  it,  will  be  an  effectual  answer 
"  to  the  claim,  not  only  in  the  Courts  of  that  country,  but  in  every 
"  other  country.  This  is  the  law  of  England,  and  is  a  principle 
"  of  private  international  law  adopted  in  other  countries.  It  was 
"  laid  down  by  Lord  King,  in  Burrows  v.  Jemino  ;^  by  Lord 
"Mansfield,  in  Ballantine  v.  Golding;''  by  Lord  Ellenborough,. 
"  in  Potter  v.  Brown ;^  by  the  Privy  Council,  in  Odwin  v.  Forbes ;^ 
"  and  in  Quelin  v.  Moissoii ;  ^^  and  by  the  Court  of  Queen's  Bench 
"  in  the  case  of  Gardiner  v.  Houghton ;'^'^  and  by  the  Court  of 
"  Exchequer  Chamber,  in  the  elaborate  judgment  delivered  by  my 
"  brother  Willes,  in  Phillips  v.  Eyre."^^ 

This  principle  certainly  applies  to  a  debt  payable  in  the  country 
where  it  is  incurred,  and  probably  applies  to  a  debt  incurred  in  one 
country,  e.g.,  Yictoria,  and  payable  in  another,  e.g.,  England. ^^ 

'  Potter  V.  Broim  (1804),  S  East,  124,  130  ;  7  R.  R.  663,  667,  judgment  of  EUen- 
borougli,  O.J. 

3  Oooke,  Bk.  Law  (8th  ed.),  487. 

3  4T.R.  182. 

*  Gardiner  y.  Soughton  (1862),  2  B.  &  S.  743,  748,  per  Cookbum,  0.  J. 

5  Ellis  V.  M'Senry  (1871),  L.  R.  6  0.  P.  228,  234,  judgment  of  Court  delivered 
by  Bovill,  C.  J. 

6  -1  Stra.  733. 

'  Cooke,  Bk.  Law,  419. 
8  n  East,  124. 
■>  Buck.  57. 

10  1  Knapp,  265,  266,  u. 

11  2B.  &  S.  743. 

12  L.  R.  6  Q.  B.  1,  28. 

13  Compare,  however,  Gihbs  v.  Societe  Indmtrielle  (1890),  25  Q.  B.  D.  (C.  A.)  399, 
405,  judgment  of  Esher,  M.  R. 
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The  disoharge  of  a  debt  under  the  bankruptcy  law  of  the 
country  where  it  is  made  payable  {lex  loci  solutionis)  is  possibly  a 
valid  discharge  in  England,  but  this  is  not  certain.  ^ 

The  discharge  from  any  liability  which  does  not  arise  from  a 
contract,  e.g.,  liabiKty  to  pay  damages  for  a  tort,  under  the  bank- 
ruptcy law  of  the  country  where  the  liability  has  arisen  (lex  loci 
delicti  commissi)  is  a  valid  discharge  in  England.^ 

A  discharge,  be  it  noted,  cannot  have  a  greater  extra-territorial 
effect  than  it  has  under  the  law  of  the  country  where  it  is  ob- 
tained. A  bankruptcy,  e.g.,  in  Victoria,  will  in  no  case  free  a 
debtor  in  England  from  any  liability  from  which  he  is  not  dis- 
charged under  the  Yictorian  bankruptcy  law ;  nor,  conversely,  wiE 
an  English  bankruptcy  free  him  in  Victoria  from  any  debt  from 
which  he  is  not  discharged  under  the  English  Bankruptcy  Act.' 

A  discharge,  again,  under  the  law  of  a  foreign  country,  will  not 
operate  in  England  unless  it  is  an  extinction  of  the  debt  or 
liability;  if,  in  the  country  where  it  is  obtained,  it  interferes 
merely  with  the  remedies  or  the  procedure  for  enforcing  the  bank- 
rupt's liabilities,  it  will  not  be  a  discharge  in  England.* 

Illustrations. 

1.  X  incurs  a  debt  to  A  in  Victoria  for  goods  there  sold  and 
delivered  by  A  to  X.  Afterwards  X  obtains  a  discharge  under  the 
Victorian  insolvency  law.  The  discharge  is  an  answer  to  an  action 
for  the  debt  in  England.* 

2.  A  bill  is  drawn  in  one  of  the  United  States  by  X  in  favour  of 
.4  on  a  person  in  England.  It  is  dishonoured  by  non-acceptance. 
The  drawer  is  discharged  in  America  under  the  bankruptcy  law 
there  in  force.     The  discharge  is  valid  in  England.^ 

'  Compare  Gardiner  v.  Houghton  (1862),  2  B.  &  S.  743,  745,  language  of  Black- 
burn, J.,  and  Ellis  v.  M'Eenry  (1871),  L.  E.  6  C.  P.  228,  234,  judgment  of  BoTill, 
C.  J.,  with  Potter  v.  £rown  (1804),  5  East,  124,  130,  judgment  of  Ellenborough, 
C.  J.,  and  Gardiner  v.  Soughton,  2  B.  &  S.  743,  748,  judgment  of  Cookburu,  C.  J. 

''  See  JPMllips  v.  Eyre  (1870),  L.  E.  6  Q.  B.  1,  28,  compared  with  Mlis  v.  M'Senry 
(1871),  L.  E.  6  C.  P.  228,  234,  and  Westlake,  pp.  305,  306. 

'  For  such  debts,  see  Bankruptcy  Act,  1883,  s.  30. 

*  See  Ellis  y.  M'Senry  (1871),  L.  E.  6  0.  P.  228,  238  ;  and  Story,  s.  338. 

^  Gardiner  v.  Houghton  (1862),  2  B.  &  S.  743 ;  Quelin  v.  Moisson  (1827),  1  Knapp, 
P.  C.  26S  (n.) ;  SmUhv.  Buchanan  (1800),  1  East,  6 ;  I\itter  v.  Brown  (1804),  5  East, 
124. 

*  Pottery.  Brown  (1804),  S  East,  124.  Compare  Symons  v.  May  (1851),  6  Ex. 
707  ;  20  L.  J.  Ex.  414 ;  compare,  also,  Chalmers,  Bills  of  Exchange  (6th  ed.), 
pp.  246,  246. 
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3.  X  enters  in  England  into  a  contract  with  A  to  pay  him  100^. 
The  debt  is  made  payable  in  Victoria  and  not  elsewhere.  X  is 
made  bankrupt  in  Victoria  and  obtains  a  dischai'ge  from  the  debt. 
The  discharge  (semble)  is  valid  in  England.^ 

Rule  116.^ — Subject  to  Rule  117,  the  discharge  from 
any  debt  or  liability  under  the  bankruptcy  law  of  a 
foreign  country  where  such  debt  or  liability  has  neither — 

( 1 )  been  contracted  or  has  arisen,  nor 

(2)  is  to  be  paid  or  satisfied, 

is  not  a  discharge  therefrom  in  England. 

Comment. 

"  As  a  general  proposition,  it  is  .  .  .  true  that  the  discharge  of 
"  a  debt  or  liability,  by  the  law  of  a  country  other  than  that  in 
"  which  the  debt  arises,  does  not  relieve  the  debtor  in  any  other 
"  country."  ^ 

"  The  general  rule,"  says  Lord  Esher,  "  as  to  the  law  which 
"  governs  a  contract,  is  that  the  law  of  the  country,  either  where  the 
"  contract  is  made,  or  where  it  is  to  be  so  performed  that  it  must 
"  be  considered  to  be  a  contract  of  that  country,  is  the  law  which 
"  governs  such  contract,  not  merely  with  regard  to  its  construction, 
"  but  also  with  regard  to  all  the  conditions  applicable  to  it  as  a 
"  contract.  .  .  .  The  parties  are  taken  to  have  agreed  that  the  law 
"  of  such  country  shall  be  the  law  which  is  applicable  to  the 
"  contract.  Therefore,  if  there  be  a  bankruptcy  law,  or  any  other 
"  law  of  such  country,  by  which  a  person  who  would  otherwise  be 
"  liable  under  the  contract  would  be  discharged,  and  the  facts  be 


1  See  note  4,  p.  436,  ante. 

2  Gibbs  V.  Societe  IndustrielU  (1890),  25  Q.  B.  D.  (C.  A.)  399  ;  Ellis  v.  M'Eenry 
(1871),  L.  R.  6  C.  P.  228,  234  ;  Smith  v.  Buchanm  (1800),  1  East,  6  ;  Lewis  v.  Owen 
(1821),  4  B.  &  Aid.  654  ;  FMllips  v.  Allan  (1828),  8  B.  &  C.  477  ;  BartUy  v.  Hodges 
(1861),  1  B.  &  S.  37fl  ;  30  L.  J.  Q.  B.  352. 

A  "release  in  the  foreign  country  could  not  per  se  get  rid  of  a  cause  of  action 
arising  out  of  a  contract  to  be  performed  in  this  country."  Taylor  v.  Sollard, 
[1902]  1  K.  B.  676,  682,  judgment  of  Jelf,  J.,  citing  Rule  116  with  approval. 
The  language  of  Jelf,  J.,  goes  a  little  beyond  the  rule,  but  the  cause  of  action  or 
liability  in  the  particular  case  both  arose  and  was  to  be  satisfied  in  England. 

5  Ellis  M.  M'Henry  (1871),  L.  R.  6  C.  P.  228,  234,  judgment  of  Bovill,  C.  J. 
Compare  Gibbs  v.  Societe  Industrielle  (1890),  25  Q.  B.  D.  (C.  A.)  399,  406,  judgment 
of  Esher,  M.  R. 


440  JUKISDICTION  OF  FOREIGN  COURTS. 

"  such  as  to  bring  that  law  into  operation,  such  law  would  be  a  law 
"  afEeoting  the  contract,  and  would  be  applicable  to  it  in  the 
"  country  where  the  action  is  brought.  That,  at  any  rate,  is  the 
"  law  of  England  on  the  subject.  So,  where  a  contract  is  made  or 
"  is  to  be  performed  in  a  foreign  country,  so  as  to  be  a  contract  of 
"  that  country,  and  there  is  a  bankruptcy  law,  or  the  equivalent  of 
"  a  bankruptcy  law,  of  that  country,  by  which,  under  the  circum- 
"  stances  that  have  occurred,  a  party  to  the  contract  is  discharged 
"  from  liability,  he  will  be  discharged  from  liability  in  this  country. 
"  But  it  is  only  in  virtue  of  the  principle  which  I  have  mentioned 
"  that  such  a  discharge  from  a  contract  takes  place.  It  is  now,  how- 
"  ever,  suggested  that,  where  by  the  law  of  the  country  in  which 
"  the  defendants  are  domiciled,  the  defendants  would,  under  the 
"  circumstances  which  have  arisen,  be  discharged  from  liabilitj' 
"  under  a  contract,  although  the  contract  was  not  made  nor  to  be 
"  performed  in  such  country,  it  ought  to  be  held  that  they  are 
"  discharged  in  this  country.  It  seems  to  me  obvious  that  such  a 
"  proposition  is  not  in  accordance  with  the  principle  which  I  have 
"  stated.  The  law  invoked  is  not  a  law  of  the  country  to  which 
"  the  contract  belongs,  or  one  by  which  the  contracting  parties  can 
"  be  taken  to  have  agreed  to  be  bound ;  it  is  the  law  of  another 
"  country,  by  which  they  have  not  agreed  to  be  bound."  ^ 

The  efieot,  then,  of  Eules  115,  116,  is,  that  the  validity  in 
England  of  the  discharge  from  a  contract  under  the  bankruptcy 
law  of  a  foreign  country  depends  (in  so  far  as  the  case  does  not 
fall  within  Eule  117),  as  does  the  validity  of  every  other  discharge, 
on  its  being  a  discharge  under  the  proper  law  of  the  contract.^ 
But  it  should  be  borne  in  miad  that,  in  determining  tho  extra- 
territorial effect  of  a  discharge  in  bankruptcy,  the  Courts  appear 
to  be  specially  ready  to  assume  that  the  law  of  a  country  where  a 
contract  is  made  (lex  loci  contractus)  is  the  proper  law  of  the 
contract,  and  very  probably  hold  that  a  discharge  under  the 
bankruptcy  law  of  the  country  where  a  contract  is  made  is  valid 
everywhere,  even  though  the  contract  be  perform  able  in  another 
country.^ 

»  Gihba  v.  SociHe  Industrielle  (1890),  25  Q.  B.  D.  (C.  A.)  399,  403,  406,  judgment 
of  Esher,  M.  R. 

2  As  to  meaning  of  "  proper  law  of  the  contract,"  see  Rule  146,  p.  529,  post ;  as 
to  discharge,  see  Rule  153,  p.  669,  post. 

^  The  bankrupt's  domicil  has  no  bearing  on  the  extra-territorial  effect  of  a  dis- 
charge. See  Gibts  v.  Societe  Industrielle  (1890),  25  Q.  B.  D.  (0.  A.)  399,  compared 
with  Gardiner  Y.  Houghton  (1862),  2  B.  &  S.  743. 


EFFECT  OF  FOREIGN  BANKRUPTCY.         441 

Illustrations. 

1.  X,  a  Frenchman  domiciled  in  France,  makes  a  conti-act  with 
A,  an  Englishman,  for  the  purchase  of  copper.  The  copper  is, 
under  the  contract,  to  be  delivered  hj  A  to  X  at  Liverpool,  and 
X  is  to  pay  for  it  in  London.  The  contract,  moreover,  is  made 
subject  to  the  rules  of  the  London  Metal  Exchange.  X  makes 
default  in  accepting  the  copper,  and  afterwards  obtains  in  France 
from  a  French  Court  a  discharge  in  bankruptcy  or  liquidation. 
Such  a  discharge  frees  X  under  French  law  from  liability  for 
the  breach  of  the  contract.  A  brings  an  action  against  X  in 
England  for  breach  of  contract.  The  discharge  under  the  French 
bankruptcy  is  not  an  answer  to  the  action,  i.e.,  it  is  not  a  valid 
discharge."^ 

2.  A  draws,  and  X  accepts,  a  bill  in  England,  and  X  also  bor- 
rows money  from  and  states  accounts  with  A  in  England.  X  after 
this  becomes  bankrupt  in  Yictoria,  and  obtains  his  discharge  under 
the  Victorian  bankruptcy  laws.  A  brings  an  action  in  England 
against  X  on  the  bill  for  money  lent  and  on  the  accounts  stattd. 
The  discharge  in  Victoria  is  not  a  defence  to  the  action,  i.e.,  it  is 
not  a  valid  discharge.^ 

Rule  117,^ — A  discharge  from  any  debt  or  liability 
under  a  Bankruptcy  Act  of  the  Imperial  Parliament,  and 
hence  under — 

(1)  an  English  bankruptcy/ 

(2)  an  Irish  bankruptcy,® 

(3)  a  Scotch  bankruptcy," 

is,  in  any  country  forming  part  of  the  British  dominions, 

1  Gibis  T.  Societe  Industrielle,  ^c.  (1890),  25  Q.  B.  D.  (C.  A.)  399. 

2  Bartley  v.  Hodges  (1861),  1  B.  &  S.  375. 

3  "Westlake,  pp.  306—308 ;  Foote,  p.  469 ;  Piggott,  pp.  340—344 ;  Ellis  v. 
M'Henry  (1871),  L.  R.  6  C.  P.  228 ;  GiU\.  Barron  (1868),  L.  R.  2  P.  C.  157,  175, 

■  176;  Fergusons.  Spencer  (1840),  2  Soott,  N.  R.  229;  1  M.  &  G.  987;  Edwards  v. 
Hotiald  (1830),  1  Knapp,  259  ;  Sidaway  t.  Hay  (1824),  3  B.  &  0.  12  ;  Fhilpotts  v.  Seed 
(1819),  1  Br.  &  Bing.  294.  This  case,  which  is  cited  and  commented  upon,  Piggott, 
p.  344,  is  specially  instructive,  as  the  discharge,  though  directly  under  an  Imperial 
Act  of  Parliament,  was  a  colonial  discharge.  But  Rule  117  does  not  apply  to  a 
discharge  under  a  winding-up  order  within  the  Joint  Stock  Companies  Arrange- 
ment Act,  1870  (33  &  34  Vict.  c.  104). 

*  I.e.,  under  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52).  See  Rule  69, 
p.  339,  ante. 

'  I.e.,  under  the  Irish  Bankrupt  and  Insolvent  Act,  1857  (20  &  21  Vict.  o.  60). 

«  I.e.,  under  the  Bankruptcy  (Scotland)  Act,  1856  (19  &  20  Vict.  u.  79).  See 
especially,  sects.  140,  147,  148. 
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a  discharge  from  such  debt  or  liability,  wherever,  or 
under  whatever  law,  the  same  has  been  contracted  or  has 
arisen. 

Comment. 

An  Act  of  the  Imperial  Parliament  discharging  a  debtor  from  a 
debt  takes  effect  throughout  the  whole  of  the  Crowa's  dominions, 
and  a  discharge  under  such  an  Act  is  valid  in  every  part  of  the 
British  Empire,  and  this  irrespective  of  the  question  where  it  is 
tliat  the  debt  or  other  liability  has  arisen,  or  what  may  be  the 
proper  law  of  the  contract  under  which  it  has  been  incurred.^  A 
discharge,  therefore,  under  the  Enghsh  Bankruptcy  Act,  1883,  is 
a  valid  discharge,  e.g.,  in  Scotland  or  in  Yiotoria,  of  debts  or 
h  abilities  incurred,  whether  in  Scotland,  or  in  Victoria,  or  else- 
where ;  whilst  a  discharge  under  the  Scotch  Bankruptcy  Act,^  or 
under  the  Irish  Bankruptcy  Act,  is  a  valid  discharge,  e.g.,  in 
England  or  in  Victoria,  of  debts  or  habilities  wherever  incurred. 

"  An  adjudication  in  banfcraptcy,  followed  by  a  certificate  or 
"  discharge  in  this  country  under  the  bankrupt  laws  passed  by  the 
"  Imperial  Legislature,  has  the  effect  of  barring  any  debt  which 
"  the  bankrupt  may  have  contracted  in  any  part  of  the  world,  and 
"  it  would  have  the  effect  of  putting  an  end  to  any  claims  in  the 
'■  island  of  Barbadoes,  or  elsewhere,  to  which  the  [bankrupt] 
'■  might  have  been  liable  at  the  date  of  the  adjudication." ' 

Rule  117,  combined  with  Rule  116,  leads  to  the  result  that  a 
di  charge  under  an  English  Bankruptcy  Act  is,  in  Victoria,  a 
di  charge  from  a  debt  contracted  in  Victoria  or  elsewhere,  whilst 
n  discharge  under  a  Victorian  Bankruptcy  Act  is  not  in  England 
a  discharge  from  a  debt  or  liability  not  arising  in  Victoria.* 


'  Ellii  V.  M'Henry  (1871),  L.  R.  6  C.  P.  228,  234—236  ;  Sidaivay  v.  Say  (1824), 
3  B.  &  0.  12  ;  Ferguson  v.  Spencer  (1840),  1  M.  &  G.  987  ;  Simpson-^.  Mirahita  (1869), 
L.  R.  4  Q.  B.  257. 

'  The  Scotch  Bankruptcy  Act,  1856,  88.  140,  147,  148,  specially  provides  that  a 
discharge  under  the  Act  shall  have  effect  throughout  the  dominions  of  the  Crown. 
Goudy  (2nd  ed.),  p.  638.  The  English  and  Irish  Bankruptcy  Acts  do  not  contain, 
a  similar  provision,  but  the  efieot  of  a  discharge  under  either  of  them  is  none  the 
less  extensive. 

3  Gill  V.  Barron  (1868),  L.  E.  2  P.  C.  157,  175,  176,  per  curiam.  See  Mlia  v. 
M'Benry  (1871),  L.  R.  6  C.  P.  228,  234,  235. 

*  See  for  explanation  of  doctrine  on  which  Rules  114  to  117  (pp.  435 — 442,  ante) 
are  based,  App.,  Note  15,  "Theoretical  Basis  of  the  Rules  as  to  the  extra-terri- 
torial effect  of  a  Discharge  in  Bankruptcy." 


EFFECT  OF  FOEEIGN  BANKEUPTCY.         443 

Question  1. — Is  the  discharge  under  the  bankruptcy  law  of  a  foreign 
country  impeachable  in  England  on  the  ground  that  the  Courts  of  the 
foreign  country  had  no  jurisdiction  to  make  the  debtor  a  bankrupt? 

The  reply  must,  it  is  submitted,  be  in  the  negative. 

If  the  bankruptcy  takes  place  in  Ireland  or  Scotland,  it  is 
extremely  doubtful  whether  an  English  Court  can  question  the 
jurisdiction  of  the  Irish  or  Scotch  Bankruptcy  Oourt.^ 

If  the  bankruptcy  takes  place  in  a  country  outside  the  United 
Kingdom,  e.g.,  in  Victoria  or  New  York,  then,  if  the  discharge 
operates  in  England  at  all,  the  debtor  has  as  a  fact  been  relieved 
from  liability  to  pay  his  debt  under  the  proper  law  of  the  contract, 
i.e.,  speaking  generally,  under  the  law  of  the  country  where  tlie 
contract  was  made,  and,  this  being  so,  the  discharge  ought  to  be 
operative  in  England  independently  of  the  jurisdiction  of  the 
foreign  Court  to  make  the  debtor  a  bankrupt. 

Question  2. — Can  a  discharge  under  the  bankruptcy  law  of  a  foreign 
country  be  impeached  i?i  England  for  fraud  ? 

The  answer  apparently  is  that  it  can.  The  grounds  on  which 
a  foreign  judgment,  even  when  given  by  a  Court  of  competent 
jurisdiction,  is  impeachable  for  fraud  ^  seem  equally  applicable  to 
a  discharge  in  bankruptcy. 


(B)  FOEEIGN  GEANT  OF  ADMINISTEATION. 

Rule  118.*^ — A  grant  of  administration  or  other 
authority  to  represent  a  deceased  person  under  the  law 
of  a  foreign  country,  has  no  operation  in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rules 
122  to  124. 

Comment. 

A  foreign  representative  of  the  deceased  who  wishes  to  represent 
him  in  England  must  obtaia  a  grant  of  administration  here,  and 
cannot  in  general  be  sued  here  in  his  character  of  foreign  personal 

'  See  p.  336,  ante,  as  to  the  analogous  question,  whether  any  Court  in  the  British 
dominions  can  question  the  jurisdiction  of  an  English  Bankruptcy  Court. 

2  See  pp.  397—402,  ante. 

•'  See  Story,  s.  613  ;  Foote  (3rd  ed.),  pp.  285,  286  ;  Williams,  Executors  (10th 
ed.),  pp.  339,  340;  Carter  and  Crost'a  Case  (158S),  Grodb.  33;  Tourton  v.  Flower 
(1735),  3  P.  Will.  368,  370;  Bmd  v.  Graham  (1842),  1  Hare,  482;  New  York 
Brtioeries  Co.,  Ltd.  t.  Att.-Gen.,  [1899]  A.  0.  62. 
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representative.^  Our  Eule  is,  in  short,  an  application  of  the  general 
principle  that  no  person  will  he  recognised  hy  English  Courts  as 
personal  representative  of  the  deceased  unless  and  until  he  has 
ohtained  an  English  grant  of  prohate  or  letters  of  administration.^ 

Illustrations. 

1.  An  Englishman  dies  intestate  domiciled  in  New  York, 
leaving  goods  there.  A  takes  out  administration  in  New  Tork. 
X,  in  England,  owes  a  debt  to  the  deceased.  A  cannot  bring  an 
action  in  England  against  X  until  he  has  obtained  an  English 
grant  of  administration.' 

2.  An  Englishman  dies  in  1846  at  Geneva,  where  his  will  is 
proved.  A  is  X's  personal  representative  under  the  law  of  Geneva. 
A  sum  of  341.  is  due  to  the  deceased,  and  has  been  paid  into  Court. 
A  has  not  taken  out  probate  in  England.  He  applies  for  payment 
of  the  341.     Payment  is  refused.* 

Rule  119.^ — Where  a  person  dies  domiciled  in  a 
foreign  country,  leaving  movables  in  England,  the  Court 
will  (in  general)  make  a  grant^  to  his  personal  repre- 
sentative under  the  law  of  such  foreign  country. 

Comment. 

A  foreign  personal  representative  has,  as  such,  no  authority  in 
England ;  but  our  Courts  recognise  the  primary,  though  certainly 


'  As  to  this,  see  Rule  121,  p.  ibl,  post. 

^  See  as  to  executor  de  son  tort,  Walker  &  Elgood,  oh.  xxviii.  Note  especially 
that  an  executor  derives  an  inchoate  right  from  the  will,  and  in  some  respects  can 
rightfully  act  as  personal  representative,  e.g.,  commence  an  action,  before  he  has 
obtained  probate.  See  also  Sogers  v.  Frank  (1827),  1  T.  &  J.  409,  414,  judgment 
of  Alexander,  C.  B. 

'  Carter  and  Crest's  Case  (1585),  Godb.  33  ;  Tourton  v.  Flower  (1735),  3  P.  Will. 
368. 

*  Lasseur  v.  Tyreownel  (1846),  10  Beav.  28. 

5  1  WOliams,  Executors  (10th  ed.),  pp.  338,  339  ;  Walker  &  Elgood,  pp.  35,  36  ; 
Westlake  (4tb  ed.),  pp.  10.5—108;  Foote,  p.  281;  Nelson,  pp.  207,  208,  210; 
Re  BiancU  (18.i9),  1  Sw.  &  Tr.  511 ;  In  Goods  of  Earl  (1867),  L.  R.  1  P.  &  D.  450  ; 
Laneuvilk  v.  Anderson  (1860),  2  Sw.  &  Tr.  24  ;  In  Goods  of  Smith  (1868),  16  W.  R. 
1130  ;  In  Goods  of  Sill  (1870),  L.  R.  2  P.  &  D.  89  ;  In  Goods  of  Prince  OUenbwg 
(1884),  9  P.  D.  234  ;  In  Goods  of  Dost  Aly  Khan  (1880),  6  P.  D.  6.  Conf.  In  Goods 
of  WhiteUgg,  [1899]  P.  267. 

«  See,  for  meaning  of  "grant,"  Rule  62,  p.  303,  ante. 
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not  the  exclusive,!  jurisdiction  of  the  Courts  of  a  deceased  person's 
domicil  to  administer  his  movable  property,  and  to  determine  who 
is  the  person  entitled  to  deal  with  such  property.^  When,  there- 
fore, any  person,  under  whatever  name,  is  appointed  by  the  Courts 
of  the  domioil  to  represent  the  deceased,  such  representative  has, 
as  a  rule,  a  claim,'  though  not  an  absolute  right,  to  an  English 
grant,  and  such  grant  wiU.  usually  be  made  to  him  by  the  Court, 
which  will  moreover,  ia  general,  follow  the  foreign  grant  so  as 
to  give  the  foreign  personal  representative  no  more  than  such 
powers  as  are  required  for  the  performance  by  him  in  England 
of  the  duties  imposed  upon  him  under  the  law  of  the  deceased 
person's  domicil.* 

It  may  happen  that  under  the  law  of  the  foreign  domioil  no 
person  is  appointed  by  any  Court  to  represent  the  deceased.  In 
this  case  that  person  will  be  treated  as  his  representative  who  has, 
under  the  law  of  the  foreign  country,  a  right,  e.g.,  as  heir  or 
universal  successor,  to  deal  v?ith  the  property  of  the  deceased.' 

The  Court,  however,  may  in  its  discretion  decline  to  graut 
administration  to  the  foreign  personal  representative  of  the  deceastd 
if  there  be  any  reason  for  the  refusal. 

*'  The  result  of  the  cases  is,  that  in  the  Prerogative  Court  the 
"  tendency  was  to  follow  the  foreign  grant  where  it  could  be  done, 
"  but  there  was  a  reluctance  to  lay  down  any  absolute  rule  in  the 
"  matter,  whilst  the  decisions  in  the  Court  of  Probate  (as  In  the 
"  Goods  of  S.  R.  H.  the  Duchess  d^Orleansf  have  militated  agaiast 
"  the  rule  of  following  the  foreign  grant,"  '  and  the  Court,  whilst 
in  general  grantiag  administration  to  a  foreign  representative 
appoiuted  by  the  Court  of  the  deceased's  domicil,  will  constantly 

'  See  Emhin  v.  Wylie  (1862),  10  H.  L.  C.  1  ;  and  contrast  pp.  13 — 16,  language 
of  Westbury,  C,  with  p.  19,  language  of  Lord  Cranworth ;  and  pp.  23,  24,. 
language  of  Lord  Chelmsford;  and  In  re  Trufort  (1887),  36  Ch.  D.  600,  611, 
judgment  of  Stirling,  J. 

^  Ibid. ;  and  compare  In  Goods  of  Briesenumn,  [1894]  P.  260  ;  In  Goods  of  Eart 
(1867),  L.  R.  1  P.  &  D.  450  ;  In  Goods  of  Lemme,  [1892]  P.  89 ;  In  Goods  of  Fan 
linden,  [1896]  P.  148  ;  In  Goods  of  Moffatt,  [1900]  P.  152. 

3  In  Goods  of  Earl  (1867),  L.  R.  1  P.  &  D.  450  ;  In  Goods  of  Hill  (1870),  L.  R. 
2  P.  &  D.  89. 

*  In  Goods  of  Marl  (1867),  L.  R.  1  P.  &  D.  450,  453,  judgment  of  Sir  J.  P.  Wilde  ; 
In  Goods  of  Smith  (1868),  16  W.  R.  1130  ;  In  Goods  of  Briesemann,  [1894]  P.  260, 
261. 

5  Lmeuville  v.  Anderson  (1860),  2  Sw.  &  Tr.  24. 

«  (1859),  1  Sw.  &  Tr.  253  ;  28  L.  J.  P.  &  M.  129. 

'  In  Goods  of  Earl  (1867),  L.  R.  1  P.  &  D.  450,  452,  judgment  of  Sir  J.  P.  Wilde.. 
Compare  In  Goods  of  Werner  (1866),  36  L.  J.  P.  &  M.  41. 
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vary  the  form  of  the  grant  if  a  variation  is  needed  by  the  require- 
ments of  English  law.^ 

The  Court  will  generally,  in  cases  falling  within  Eule  119,  make 
a  grant  to  the  personal  representative  of  the  deceased.  But  the 
reason  for  making  this  grant  to  such  personal  representative  is  the 
fairness  and  expediency  of  allowing  him  to  deal  with  all  the  movable 
property  of  the  deceased,  the  beneficial  succession  to  which  is 
governed  by  the  law  of  the  deceased's  foreign  domicil.  This 
reason  does  not  apply  to  English  immovables,  the  beneficial 
succession  to  which  is  governed  by  the  law  of  England.  There  is, 
therefore  (it  is  submitted),  a  possibility  that  the  Land  Transfer 
Act,  1897,  which  for  the  first  time  vests  the  English  real  estate  of 
a  deceased  person  in  his  personal  representative,  may,  under  some 
circumstances,  afford  good  ground  for  not  making  a  grant  to  the 
representative  of  a  deceased  person  who  has  died  domiciled  in  a 
foreign  country. 

Illustrations. 

1.  Tdies  domiciled  iu  the  Mauritius,  leaving  a  will  and  codicil 
signed  but  not  witnessed.  Probate  is  granted  in  the  Mauritius  to 
A.     The  Court  makes  a  grant  to  A.^ 

2.  iV  dies  domiciled  in  Brazil  intestate.  P  is  appointed  by 
a  Brazilian  Court  guardian  of  iV's  children.  P  appoints  Q,  the 
Brazilian  Minister  at  Turin,  his  attorney  in  the  matter,  with  power 
of  substitution,  and  issues  letters  of  request  to  judicial  authorities 
in  England  to  deliver  property  of  deceased  to  Q  or  his  represen- 
tative. Q  appoints  A,  resident  in  England,  his  substitute.  The 
■Court  makes  a  grant  to  ^.^ 

3.  T,  an  Englishman,  dies  domiciled  in  France.  He  appoints 
under  his  will  an  exicuteur  testamentaire.  It  is  determiaed  by  a 
French  Court  that  the  time  limited  by  French  law  for  the  execution 
•of  such  executorship  has  passed  ;  that  such  executor  has  no  longer 
a  right  to  intermeddle  in  T's  estate  ;  and  that  A  and  B,  the  parties 


'  See  In  Goods  of  Comahan  (1866),  L.  R.  1  P.  &  D.  183.  Under  24  &  26  Viot. 
-c.  121,  s.  4,  treaty  arrangements  may  be  made  with  any  foreign  State  so  that  the 
consul  of  such  State  may,  in  the  absence  of  any  person  entitled  to  administration, 
be  able  to  administer  the  personal  property  of  subjects  thereof  dying  in  His 
Majesty's  dominions. 

2  In  Goods  of  Smith  (1850),  2  Rob.  Ece.  Rep.  332.  See  In  Goods  of  Mackenzie 
(1856),  Deane  &  Sw.  17. 

»  Re  Bianehi  (1859),  1  Sw.  &  Tr.  611. 
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beneficially  entitled,  are  the  only  persons  who  have  a  right  to 
intermeddle.  The  executor  applies  for  an  English  grant.  The 
Court  refuses  to  make  a  grant  to  the  executor,  and  grants  adminis- 
tration to  A  and  £} 

4.  r  is  a  British  subject  who  dies  domiciled  in  France.  At  the 
time  of  his  death  he  possesses  in  France  both  movables  and 
immovables.  He  possesses  in  England  500^.,  lying  at  a  bank,  and 
real  property  of  great  value.  He  has  executed  a  will  leaving  the 
whole  of  his  property  to  a  stranger,  A.  The  will  is  in  a  form 
wliich  is  valid  by  the  law  of  France,  but,  being  unattested,  is, 
though  valid  as  to  the  500^.  lying  in  the  English  bank,  invalid  as 
to  T's  real  property  in  England.^  The  Court  would  (semble)  make 
a  grant  to  T's  heir,  and  not  to  A. 

6.  T  dies  domiciled  in  France.  A,  a  French  citizen,  also 
domiciled  in  France,  is  under  French  law  entitled  to  represent  T, 
and  to  the  possession  of  T's  property.  A  is,  according  to  English 
law,  a  miuor.  A  applies  for  a  grant  of  administration,  with  the 
will  annexed,  of  the  goods  of  T  in  England.  The  grant  is  refused, 
on  the  ground  that  in  England  a  grant  cannot  be  made  to  a 
minor.' 


Rule  120.* — A  foreign  personal  representative  has 
[semble)  a  good  title  in  England  to  any  movables  of  the 
deceased  which — 

(1)  if  they  are  movables  which  can  be  touched,  i.e., 

goods,  he  has  in  any  foreign  country  acquired 
a  good  title  to  under  the  lex  situs  ®  [and  has 
reduced  into  possession  (?)]  ; 

(2)  if  they  are  movables  which  cannot  be  touched, 

i.e.,  debts  or  other  choses  in  action,  he  has  in 


1  LaneuvilU  v.  Anderson  (1860),  2  Sw.  &  Tr.  24. 

2  See  chap,  xxx.,  Rule  185,  and  Exception  1,  post. 

3  In  Goods  of  Duchess  d'OrUans  (1859),  1  Sw.  &  Tr.  253  ;  28  L.  J.  P.  &  M.  129. 

*  See  chap,  xxiv.,  Rule  143,  p.  619,  post,  and  cases  cited  in  note  thereto. 
Compare  Westlake  (4th  ed.),  p.  119,  and  Story,  s.  516,  with  Foote,  pp.  290,  291. 
And  see  Currie  v.  Bircham  (1822),  1  D.  &  R.  36 ;  Jauney  v.  Sealey  (1686),  1  Vern. 
397  ;  Vanquelin  v.  Bmiard  (1863),  15  0.  B.  (N.  S.)  341 ;  33  L.  J.  C.  P.  78  ;  contrast 
Whyte  V.  Rose  (1842),  3  Q.  B.  493,  606.  See  Rule  74,  p.  345,  ante.  With  this  Rule 
should  be  read  Rule  121,  p.  461,  post. 

'  For  meaning  of  lex  situs,  see  pp.  69,  78,  ante. 
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a  foreign   country  acquired  a   good  title   to 
under  the  lex  situs,  and  has  reduced  into  pos- 


Comment. 

This  Eule,  and  especially  clause  (1),  rests  on  but  slight  authority. 
It  is,  however,  supported  by  writers  of  weight,  and  is  in  the  main 
a  deduction  from  the  principle  contained  in  Eules  143  and  144.^ 

(1)  As  to  goods. — "  The  corporeal  chattels  [goods]  of  a  deceased 
"  person  belong,"  writes  Westlake,  "  to  the  heir  or  administrator 
"who  first  reduces  them  into  possession  within  the  territory 
"  from  the  law  or  jurisdiction  of  which  he  derives  his  title  or  his 
"grant."  8 

"  If  a  foreign  administrator,"  writes  Story,  "  has,  in  virtue  of  his 
"  administration,  reduced  the  personal  property  of  the  deceased 
"  there  situated  [i.e.,  situated  in  a  foreign  country]  into  his  own 
"  possession,  so  that  he  has  acquired  the  legal  title  thereto  according 
"  to  the  laws  of  that  country ;  if  that  property  should  after- 
"  wards  be  found  in  another  country,  or  be  carried  away  and 
"  converted  there  against  his  wUl, — he  may  maintain  a  suit  for  it 
"  there  in  his  own  name  and  right  personally,  without  taking  out 
"  new  letters  of  administration ;  for  he  is,  to  all  intents  and 
"  purposes,  the  legal  owner  thereof,  although  he  is  so  in  the 
"  character  of  trustee  for  other  persons.  .  .  .  The  plain  reason  .  .  . 
"  is,  that  the  executor  ....  [has]  ....  in  his  own  right  become 
"  full  and  perfect  legal  [owner]  of  the  property  by  the  local  law ; 

'  In  re  Maeniehol  (1874),  L.  R.  19  Eq.  81. 

'  See  chap,  xxiv.,  pp.  519,  b2i,  post.    Compare  Rule  74,  p.  345,  ante. 

^  Westlake  (4th  ed.),  p.  119.  He  supports  his  view  on  the  following  three 
dicta  from  Whyte  v.  Rose  (1842),  3  Q.  B.  493  :— (i)  "  If  property  came  to  England 
"  after  the  death,  would  the  foreign  administration  give  a  right  to  itP"  Ibid., 
p.  506,  per  Rolfe,  B.  (ii)  "  Suppose,  after  a  man's  death,  his  watch  he  brought  to 
"  England  by  a  third  party,  could  such  party,  in  answer  to  an  action  of  trover  by 
"  an  English  administrator,  plead  that  the  watch  was  in  Ireland  at  the  time  of  the 
"  death  ?  "  Ibid.,  per  Parke,  B.  (iii)  "  It  seems  to  me  that  your  argument  goes- 
"  too  far,  and  would  show  that  no  administration  in  England  could  give  a  right 
"  over  goods  anywhere  out  of  England.  A  man  may  sue  here  in  his  own  right, 
"  naming  himself  as  executor  or  administrator  under  a  foreign  probate  or  grant ; 
"  but  does  a  man  ever  sue  here  in  the  character  of  executor  or  administrator  under 
"  such  a  probate  or  grant  f  "  Ibid.,  604,  505,  per  Abinger,  C.  B.  These  dicta  are 
extremely  vague,  and,  even  if  they  can  be  so  interpreted  as  to  support  Westlake's 
view,  they  were  delivered  at  a  time  when  less  deference  was  paid  than  at  present 
to  a  title  acquired  under  the  lex  situs. 
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"  and  a  title  to  personal  property,  duly  acquired  by  the  lex  lad  rei 
"  nitcB,  will  be  deemed  valid,  and  be  respected  as  a  lawful  and 
"  perfect  title  in  every  other  country.  "^ 

This  reason,  obviously  the  right  one,  forcibly  suggests  that  our 
Rule  should  be  more  broadly  stated,  and  that  a  foreign  personal 
representative  who  has  in  a  foreign  country  acquired  a  title  to 
goods  in  accordance  with  the  lex  situs  has  the  rights  of  an  owner  in 
England,  even  in  the  rare  cases  where  he  has  acquired  a  title  to 
without  obtaining  possession  of  the  goods.^ 

(2)  As  to  debts. — The  situs  of  a  chose  in  action  being  always 
more  or  less  of  a  fiction,^  a  debt  may  well  for  our  present  purpose 
be  considered  situate  at  the  place  where  it  is  reduced  into  posses- 
sion, e.g.,  by  payment,  or  by  the  obtaining  of  judgment  for  it ; 
whence  it  would  naturally  follow  that  the  personal  representa- 
tive who  has  thus  reduced  it  into  possession  has  a  title  to  it  in 
England  or  elsewhere.*  The  question,  however,  whether  a  debt 
has  or  has  not  been  duly  reduced  into  possession  by  a  judgment 
depends  on  the  answer  to  the  inquiry  whether  the  judgment  has 
been  given  by  a  "  Court  of  competent  jurisdiction,"  in  the  sense 
in  which  that  term  is  used  in  these  Rules.'  If  this  question  be 
answered  in  the  negative,  the  judgment  has  no  effect  in  England." 

Question  1. —  What  is  the  position  of  a  foreign  personal  representa- 
tice  who  receives  payment  of  debts  in  England?'' 

He  is  apparently  in  the  position  of  an  executor  de  son  tort ;  he 
has  no  right  to  collect  debts  due  to  the  deceased  in  England,  he 
oannot  {semble)  retaia  the  money  paid  him  against  an  EngHsh 
administrator  nor  give  a  discharge  for  the  debt. 

Question  2. —  Is  payment  by  a  debtor  to  a  foreign  personal  represen- 
tative a  discharge  from  the  debt  in  England  as  against  the  English 
■administrator  '^^ 

(1)  Such  a  payment,  when  made  in  England,  can  hardly  (it 

'  Story,  8.  516.     The  words  omitted  refer  to  tJie  analogous  case  of  a  legatee. 

''  So  apparently  Foote  (3rd  ed.),  p.  290.  It  should  be  noted  that  negotiable 
inetruments  payable  to  bearer  are  to  be  considered  as  goods,  and  come  within 
clause  (1)  of  our  Rule.     See  Story,  s.  517,  and  Westlake  (4th  ed.),  p.  120. 

3  Seepp.  309— 312,  ante. 

*  In  re  Maeniehol  (1874),  L.  R.  19  Eq.  81  ;  Vmquelin  v.  £omrd  (1863),  15  0.  B. 
N.  S.  341. 

=  See  p.  354,  ante. 

«  See  Rule  92,  p.  393,  ante. 

''  Story,  8.  614 ;  Foote,  p.  292. 

^  Compare  Story,  ss.  514 — 515*,  and  especially,  s.  515,  note  3.  See  also  Foote 
ap.  293. 

U.  ■  G  G 
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would  seem)  be  a  discharge.  The  debtor  is  under  no  oompulsion 
to  pay  the  foreign  administrator  who  cannot  as  such  sue  for  the 
debt,  but  the  debtor  from  the  mere  fact  of  being  in  England  is. 
liable  at  any  moment  to  be  sued  by  the  English  administrator. 

(2)  The  effect  of  such  a  payment  when  made  in  a  foreign 
country  would  seem  to  depend  mainly  upon  the  situs  of  the  debt,i 
or  in  other  words  upon  the  place  where  the  debt  is  niost  properly 
recoverable.  If  a  debtor  of  a  deceased  person  dying  domiciled 
in  New  York,  who  is  himself  resident  in  New  York,  pays  the  debt 
to  the  New  York  administrator,  such  payment  would,  it  is  sub- 
mitted, be  a  discharge  from  the  debt  in  England  as  against  any 
claim  of  the  English  administrator,  and  the  same  result  would 
probably  follow  if  the  debtor  making  the  payment  is  resident  in 
New  York,  even  though  the  deceased  died  domiciled  in  England. 
If,  on  the  other  hand,  a  debtor  habitually  resident  iu  England, 
indebted  to  a  deceased  person  dying  domiciled  in  England,  were 
in  New  York  voluntarily  to  pay  the  debt  to  the  New  York  ad- 
ministrator, the  payment  would  not  (sembk)  be  a  discharge  as 
against  the  English  administrator,  and  the  same  remark  would 
perhaps  hold  good  even  though  the  deceased  creditor  died  domi- 
ciled in  New  York. 2 

Illustrations. 

1.  Deceased  has  died  leaving  goods  in  New  York.  A  is  his 
administrator  under  the  law  of  New  York.  A  takes  possession  as 
administrator  of  goods  of  the  deceased.  The  goods  are  taken  to 
England.  A  is  the  owner  of  the  goods,  and  can  bring  an  action 
in  England  against  X  who  converts  them. 

2.  Deceased  has  died  leaving  goods  in  New  York.  After  A 
has  taken  out  administration  in  New  York,  but  before  A  has  ob- 
tained possession  of  the  goods,  X  takes  them  without  A's  authority 
to  England,  where  B  has  obtained  a  grant  of  administration  as 
personal  representative  of  the  deceased.    Whether  A  is  in  England. 


1  Compare  Daniel  v.  Luker  (1571),  Dyer,  305  a;  JF/it/te  v.  Hose  (1812),  3  Q.  B. 
493  ;  Huthwaite  t.  Fhaire  (1840),  1  M.  &  G-.  159.  These  oases,  though  not  decisive, 
certainly  suggest  that  the  situs  of  the  debt  is  the  matter  to  be  mainly  considered, 

'  This  point  is  very  doubtful.  Compare  Story,  s.  15,  note  3.  If  the  payment 
were  made  iu  New  York  under  compulsion,  i.e.,  iu  consequence  of  an  action,  the 
effect  of  the  payment  as  a  discharge  might  perhaps  depend  on  whether  the  debtor 
had  or  had  not  pleaded  before  the  New  York  Court  that  the  debt  was  due  to  the- 
^English  administrator. 
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owner  of  the  goods,  and  whether  he  can  bring  there  an  action  of 
trover  against  XP 

3.  Deceased  has  died  intestate  in  India,  where  A  takes  out  letters 
of  administration.  A  sends  proceeds  of  deceased's  effects  to  X, 
her  agent  in  England.  B,  the  English  administrator,  cannot 
bring  an  action  against  X  for  the  money  of  the  intestate  received 
by  him,  i.e.,  it  is  money  belonging  to  A.^ 

4.  A,  the  Indian  administrator  of  N,  obtains  in  India  a  judg- 
ment against  X  for  5,000^.  due  to  If.  A  can  bring  an  action 
against  X  in  England  in  ^'s  own  name  without  taking  out  a 
grant  of  administration  in  England,  i.e.,  the  debt  having  been 
reduced  into  possession,  A  has  a  good  title  to  it.' 


Rule  121.'* — A  foreign  personal  representative  is  not, 
as  such,  under  any  liability  in  England,  and  cannot,  as 
foreign  personal  representative,  be  sued  in  England. 

Provided  that 

(1)  if  the  foreign  personal  representative  sends  or 

brings  into  England  movables  of  a  deceased 
which  have  not  been  so  appropriated  as  to 
lose  their  character  as  part  of  the  property 
of  the  deceased,  an  action,  to  which  the 
English  administrator  must  be  a  party, 
may  be  brought  for  their  administration  in 
England  ;  ^ 

(2)  the  foreign  personal  representative  may  by  his 

dealing  with  the  property  of  the  deceased 
incur  personal  liability  in  England.^ 


'■  See  pp.  448—449,  ante. 

2  Currie  v.  Bircham  (1822),  1  D.  &  R.  35. 

^  In  re  Macnichol  (1874),  L.  R.  19  Eq.  81. 

•  Story,  s.  513 ;  Beavan  y.  Eastings  (1856),  2  K.  &  J.  724. 

*  See^  especially,  Westlake,  p.  122,  b.  99.'  See  also  Lowe  v.  Fairlie  (1817),  2  Mad. 
101 ;  Logan  t.  Fairlie  (1825),  2  S.  &  St.  284,  291,  judgment  of  Leach,  V.-C.  ; 
Sandilands  v.  Innes  (1829),  3  Sim.  263,  264,  judgment  of  Leach,  V.-O. ;  Bond  v. 
Graham  (1842),  1  Hare,  482.     Contrast  Arthur  v.  Sughes  (1841),  4  Beav.  S06. 

^  See  Westlake,  p.  123  ;  Anderson  v.  Gaunter  (1833),  2  My.  &  K.  763 ;  Twyford 
V.  Trail  (1834),  7  Sim.  92. 


452  JURISDICTION  OP  FOREIGN  COURTS. 

Comment. 

"It  has  .  .  .  become  a  general  dootfine  of  the  common  law, 

•"  recognised  both  in  England  and  America,  that  no  suit  can  be 

"  brought  or  maintained  by  any  executor  or  administrator,  or  against 

"  any  executor  or  administrator  [or  other  foreign  personal  repre- 

"  sentative]  in  his  official  capacity,  in  the  Courts  of  any  other 

^'  country,  except  that  from  which  he  derives  his  authority  to  act 

"  in   virtue  of  the  probate  and  letters   of   administration  there 

■"  granted  to  him."  ^     The  English  authorities  "  fully  establish  the 

^'  doctrine  that,  if  a  foreign  executor  or  administrator  [or  other 

*'  personal  representative]  brings  or  transmits  property  here,  which 

■"  he  has  received  under  the  administration  abroad,  or  if  he  is  per- 

^'  sonally  present,  he  is  not  either  personally,  or  in  his  representa- 

*'  tive  capacity,  liable  to  a  suit  here  ;  nor  is  such  property  Hable 

*'  here  to  creditors ;  but  they  must  resort  for  satisfaction  to  the 

"  forum  of  the  original  administration."  ^ 

These  statements  must,  however,  be  taken  subject  to  the  pro- 
visos of  Rule  121,  which  amount  in  substance  to  this :  that  though 
a  foreign  administrator  or  other  personal  representative  cannot 
in  England  be  made  liable  for  property  held,  or  acts  done  by  him 
in  his  character  of  foreign  administrator,  yet  he  may  by  his  conduct 
place  himself  in  some  position  in  which  he,  speaking  broadly,  as  a 
trustee,  or  possibly  as  a  debtor,'  incurs  legal  liabilities  which  can 
he  enforced  in  England.* 


Illustrations. 

1.  T  dies  leaving  property  in  Italy.  X  is  in  Italy  his  personal 
representative.  A  is  his  English  administrator.  A  cannot  main- 
tain an  action  against  X  as  personal  representative  of  T,  e.g.,  to 
obtain  discovery  of  T'a  personal  estate.*  _ 

2  X  is  T'8  administrator  under  an  Indian  grant  of  admmistra- 
tion'.  X  comes  to  England  bringing  with  him  personal  property 
of  rs  which  is  stiU  unappropriated,  and  part,  of  Ts  estate.     A, 


i  Story  8  513      Or  otherwise.    The  foreign  personal  representative  need  nx)t  be 

:  Se'r:Sect';f  Rule  65,  p.  318.  anU;  and  Rule  72,  p.  343,  ante. 
J>  /aum^  V.  S0aley  (1686),  1  Vem.  397. 
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T'b  English  administrator,  can  bring  an  action  for  the  administra- 
tion of  such  money.^ 

3.  X  is  the  foreign  personal  representative  of  T,  who  dies  in  a 
foreign  country.  X  is  guilty  of  a  breach  of  trust  in  omitting  to 
invest  moneys  left  under  T's  will  for  the  benefit  of  JV.  X,  when 
in  England,  is  liable,  not  as  foreign  personal  representative,  but  as 
trustee,  to  an  action  for  breach  of  trust.^ 

4.  N,  an  Englishman,  dies  intestate  in  a  foreign  country  where 
he  is  possessed  of  real  and  personal  property.  X,  his  brother, 
who  resides  in  England,  is  personal  representative  of  iV  under  the 
law  of  such  foreign  country,  and  there  takes  succession  to  iV  in 
a  manner  which  renders  X  personally  liable  for  the  debts  of  N. 
A,  a  creditor  of  N,  can  maintain  an  action  in  England  against  X 
for  a  debt  due  from  N,  i.e.,  X  is  liable,  not  as  personal  repre- 
sentative of  N,  but  as  being  himself  a  debtor  under  the  law  of  a 
foreign  country.^ 

Extension  of  Irish  Grant  and  Scotch  Confirmation  to 
England. 

Rule  122.* — An  Irish  grant  will,  on  production  of 
the  said  grant  to,  and  deposition  of  a  copy  thereof  with, 
the  proper  oificer  of  the  High  Court  of  Justice  in 
England,  be  sealed  with  the  seal  of  the  said  Court,  and 
be  thereupon  of  the  like  force  and  effect,  and  have  the 
same  operation  in  England,  as  an  English  grant. 

'  Proviso  1.  See  Lowe  v.  Fairlie  (1817),  2  Mad.  101  ;  Sandilands  v.  Innes  (1829), 
3  Sim.  263  ;  JBondv.  Graham  (1842),  1  Hare,  482. 

-'  Proviso  2.     TwyfordY.  Trail  (1834),  7  Sim.  92,  108. 

'  See  Beavan  v..  Hastings  (1856),  2  K.  &  J.  724. 

*  '■  From  and  after  the  period  at  which  this  Act  shall  come  into  operation 
"  [Ut  January,  1858],  when  any  probate  or  letters  of  administration  to  be  granted 
"  by  the  Court  of  Probate  in  Ireland  shall  be  produced  to,  and  a  copy  thereof 
"  deposited  with,  the  Registrars  of  the  Court  of  Probate  in  England,  such  probate 
"  or  letters  of  administration  shall  be  sealed  with  the  seal  of  the  said  last -mentioned 
"  Court,  and,  being  duly  stamped,  shall  be  of  the  like  force  and  eflfeot  and  have 
' '  the  same  operation  in  England  as  if  it  had  been  originally  gianted  by  the  Court 
' '  of  Probate  in  England. "  The  Probates  an  1  Letters  of  Administration  Act  ( Irela nd ) , 
1867  (20  &  21  Vict.  u.  79),  o.  95. 

See,  further,  the  Judicature  Act,  1873.  Compare  the  Finance  Act,  1894  (57  & 
68  Vict.  c.  30),  SB.  1,  6,  22. 

For  meaning  of  "  Irish  grant,"  see  Rule  76,  p.  350,  ante,  the  comment  on  which 
applies  mutatis  mutandis  to  this  Rule. 
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Rule  123.^ — A  Scotch  confirmation  of  the  executor  of 
a  person  duly  stated  to  have  died  domiciled  in  Scotland, 
which  includes  besides  the  personal  estate  situate  in 
Scotland  also  personal  estate  situate  in  England,  will, 
on  production  of  such  confirmation  in  the  High  Court 
in  England  and  deposition  of  a  copy  thereof  with  the 
proper  officer  of  the  said  Court,  be  sealed  with  the  seal 
of  the  said  Court,  and  have .  thereupon  in  England  the 
like  force  and  effect  as  an  English  grant. 

Comment. 

In  accordance  with  this  Rule  a  Scotch  confirmation,  whieh  is 
equivalent  to  an  English  grant  of  probate  or  letters  of  administra- 
tion, may,  by  formal  proceedings,  be  extended  to  England  so  as  to 
have  there  the  operation  of  an  English  grant. 

Note,  however,  that  a  Scotch  confirmation  can  be  extended  to 
England  only  when  the  deceased  is  stated  to  have  died  domiciled 
in  Scotland,  and  has  left  personal  estate  both  in  Scotland  and  in 
England.  The  statement  that  he  has  died  domiciled  in  Scotland 
must  be  inserted  by  the  proper  Scotch  official  in  or  on  the 
confirmation.^ 

Extension  of  Colonial  Grant  to  England. 
Rule    124.^ — Whenever   the   Colonial   Probates   Act, 


I  ' '  When  any  confiiination  of  the  executor  of  a,  person  wlio  shall  .  .  .  have 
"  died  domiciled  in  Scotland,  which  includes,  besides  the  personal  estate  situated 
' '  in  Scotland,  also  personal  estate  situated  in  England,  shall  be  produced  in  tlie 
' '  principal  Court  of  Probate  in  England,  and  a  copy  thereof  deposited  with  the 
' '  Registrar,  together  with  a  certified  copy  of  the  Interlocutor  of  the  Commissary 
"  finding  that  such  deceased  person  died  domiciled  in  Scotland,  such  confirmation 
"  shall  be  sealed  with  the  seal  of  the  said  Court,  and  returned  to  the  person  pro- 
"  ducing  the  same,  and  shall  thereafter  have  the  like  force  and  effect  in  England  as 
"  if  a  probate  or  letters  of  administration,  as  the  case  may  be,  had  been  granted  by 
"  the  said  Court  of  Probate."  Confirmation  and  Probate  Act,  1858  (21  &  22  Vict. 
c.  66),  s.  12. 

See,  further,  the  Judicature  Act,  1873  ;  the  Sheriff  Court  (Scotland)  Act,  1876, 
8.  41.     Compare  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  1,  6,  22. 

And  see  Rule  77,  p.  351,  ante,  and  comment  thereon. 

2  See  21  &  22  Vict.  c.  66,  ss.  12,  15  ;  39  &  40  Vict.  c.  70,  s.  41. 

'  "  (1)  Where  a  Court  of  Probate  in  a  British  possession,  to  which  this  Act  [i.e., 
"  Colonial  Probates  Act,  1892]  applies,  has  granted  probate  or  letters  of  adminis- 
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1892,  is  by  Order  in  Council  made  applicable  to  any 
British  possession,  i.e.,  to  any  part  of  the  British 
dominions  not  forming  part  of  the  United  Kingdom, 
the  grant  of  probate  or  letters  of  administration  will,  on 

(1)  payment  of  the  proper  duty,  and 

(2)  production  of  the  said  grant  to,  and  deposition 

of  a  copy  thereof  with,  the  High  Court  in 

England, 
be  sealed  with  the  seal  of  the  said  Court,  and  thereupon 
be  of   the  like  force   and   effect,   and   have   the   same 
operation  in  England,  as  an  English  grant. 


"  tration  in  respect  of  the  estate  of  a  deceased  person,  the  probate  or  letters  so 
"  granted  may,  on  being  produced  to,  and  a  copy  thereof  deposited  with,  a  Court 
"  of  Probate  in  the  United  Kingdom,  be  sealed  with  the  seal  of  that  Court,  and 
' '  thereupon,  shall  be  of  the  like  force  and  effect,  and  have  the  same  operation  in 
"  the  United  Kingdom,  as  if  granted  by  that  Court. 

"  (2)  Provided  that  the  Court  shall,  before  sealing  a  probate  or  letters  of  adminis- 
' '  tration  under  this  section,  be  satisfied, — 

"  (a)  that  probate  duty  has  been,  paid  in  respect  of  so  much   (if  any)   of 
' '  the  estate  as  is  liable  to  probate  duty  in  the  United  Kingdom  ; 
"  and, 
"  (b)  in  the  case  of  letters  of  administration,  that  security  has  been  given 
"  in  a  sum  sufficient  in  amount  to  cover  the  property  (if   any)    in 
"the  United  Kingdom  to  which  letters  of  administration  relate  : 
"  and  may  require  such  evidence,  if  any,  as  it  thinks  fit,  as  to  the  domicil  of  the 
"  deceased  person." 

Colonial  Probates  Act,  1892  (55  Vict.  c.  6),  s.  2,  sub-ss.  (1)  and  (2).  See,  further, 
H.  6,  and  Interpretation  Act,  1889,  o.  18,  sub-s.  (2).  The  Act  applies  to  all  parts 
of  the  United  Kingdom,  but  the  present  Rule  is  concerned  only  vpith  its  effect  In 
England.     See  Rule  78,  p.  353,  ante. 

As  to  resealing,  see  In  Goods  of  Scmders,  [1900]  P.  292. 


BOOK    III. 

Choice  of  Law. 

The  Eules  contained  in  Book  III.  deal  solely  with  the  Choice 
of  Law.i 

Their  object  is  the  determination  of  the  body  of  law^  which  is 
to  be  selected  by  the  High  Court  when  called  upon  to  decide  any 
case  which  has  in  it  a  foreign  element.^ 

The  Rules  contained  in  Book  III.  have  nothing  to  do  with  the 
jurisdiction  either  of  the  High  Court*  or  of  foreign  Courts.^ 

But  though  a  question  as  to  the  choice  of  law  is  in  itself  a 
totally  different  thing  from  a  question  of  jurisdiction,  there  exists 
occasionally  a  difficulty  in  discriminating  at  a  glance  between  the 
two  inquuies  ;  for  a  question  as  to  the  choice  of  law  may  look  like 

'  As  to  Choice  of  Jjaw,  see  Intro.,  pp.  2,  23 — 40,  58 — 63,  ante;  and  compare 
Holland,  Jurisprudence,  oh.  xviii. ;  Fillet,  Prinoipes  de  Droit  International  Priye, 
chaps,  viii. — xvi. 

2  The  biidy  of  law,  whether  English  or  foreign,  which  ought  to  be  chosen  for  the 
determination  of  a  particular  case,  or  class  of  cases,  depends  upon  the  nature  of  the 
right  which  is  in  dispute,  and  rights  are  naturally  divided  in  accordance  with  their 
subject-matter.  Hence  the  Rules  as  to  the  Choice  of  Law  are  conveniently  dis- 
tributed under  the  following  heads  : — 

(1)  Status  or  Capacity. — Chaps,  xix.  and  xx.,  post. 

(2)  Family  Relations.— Chap.  xxi.,^o«*. 

(3)  Immovables. — Chap,  xxiii. ,  post. 

(4)  Movables. — Chap.  xxiv. ,  ;;osi. 

(6j  Contracts  — Chaps,  xxv.  and  xxvi.,  post. 

(6)  Marriage. — Chap,  xxvii.,  jposi. 

(7)  Torts. — Chap,  xxviii. ,  pos*. 

(8)  Administration  in  Bankruptcy. — Chap.  xxix.,^os^. 

(9)  Administration  and  Distribution  of   Deceased's  Movables. — Chap,  xxx., 

post. 

(10)  Succession  to  Movables.— Chap.  xxxi.,^os<. 

(11)  Procedure. — Chap,  xxxii.,  ^os<. 

This  distribution  of  our  subject,  though  convenient,  makes  no  claim  to  any  special 
logical  precision. 

^  For  meaning  of  "  foreign  element,"  see  Intro.,  p.  1,  ante. 

*  As  to  the  jurisdiction  of  the  High  Court,  see  Book  II.,  Part  I.,  pp.  19.5—353, 
ante. 

"i  As  to  the  jurisdiction  of  Foreign  Courts,  see  Book  II.,  Part  II.,  pp.  354—455, 
ante. 
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a  question  as  to  jurisdiction.  That  this  is  so  may  be  shown  by  the 
following  illustration  :  A  brings  in  England  an  action  against  X 
for  an  assault  at  Paris  ;  X's  defence  is  that  the  assault  was  by 
French  law  justifiable,  and  that  A  therefore  cannot,  in  an  Eng- 
lish Court,  recover  damages  for  it.  The  defence  looks  like  an 
objection  to  the  jurisdiction  of  the  Court ;  but  this  appearance  will 
be  found  on  examination  to  be  delusive.  Whatever  be  the  techni- 
cal form  of  -Z's  defence,  he  in  substance  pleads,  not  that  the  High 
Court  has  no  right  to  adjudicate  upon  an  assault  committed  in 
France,  but  that  the  question  whether  X  was  or  was  not  guilty 
of  an  assault,  i.  e.,  of  an  unlawful  attack  upon  A,  must  be  deter- 
mined in  England  by  reference,  not  to  the  law  of  England,  but  to 
the  law  of  France.  X  therefore  raises  a  question  as  to  the  choice 
of  law.^ 

■  As  to  law  governing  torts,  see  chap,  xxviii.,  p.  645,  post. 


CHAPTER  XIX. 

STATUS. 

Rule  125.^ — Transactions  taking  place  in  England 
are  not  affected  by  any  status  existing  under  foreign  law 
which  either 

(1)  is  of  a  kind  unknown  to  English  law,  or 

(2)  is  penal. 

Comment. 

Status. — Every  person  has  a  certain  civil  status,^  consisting  of 
his  capacity  for  the  acquisition  and  exercise  of  legal  rights  and 
for  the  performance  of  legal  acts.  Thus  ^'s  status  or  personal 
condition  may  be  that  of  the  ordinary  or  average  citizen,  who  is 
of  full  age,  legitimate,  unmarried,  and  so  forth,  and  has  incurred 
no  legal  disability.  Such  a  person  has  in  England  the  capacity 
to  inherit,  to  make  a  will,  to  bind  himself  by  contracts,  to  change 
his  domicil,  and  the  like.  His  status,  just  because  it  is  the  aver- 
age or  ordinary  condition,  receives  no  special  name,  ^'s  condi- 
tion or  status,  on  the  other  hand,  may  differ  from  the  ordinary 
standard  in  that  he  has  legal  capacities  which  either  fall  short 
of  or  exceed  those  of  the  ordinary  citizen,  so  that  he  occupies  a 
position  by  virtue  of  which,  as  it  has  been  expressed,^  what  is  law 
for  the  average  citizen  is  not  law  for  him.  Thus,  if  he  is  illegiti- 
mate, he  does  not  inherit  in  cases  in  which  the  average  citizen 
would  do  so.  If  he  is  an  infant,  he  is  not  bound  by  contracts 
which  bind  others.  If  he  is  married,  he  has  rights  and  inciu-s 
liabilities  beyond  those  of  the  ordinary  or  average  citizen.  As  ^'s 
position  is  in  these  instances  marked  off  from,  and  contrasted 
with,  the  condition  of  ordinary  citizens,  it  receives  a  name  such  as 
that  of  illegitimacy,  infancy,  &c.,  and  is  clearly  recognised  as  a 

'  Compare  Intro.,  General  Principle  No.  II.  (B),  p.  34,  ante,  and  Rule  40,  p.  207, 
ante.     See  Story,  ss.  91,  92,  94—104,  620—625  e. 

As  to  how  far  the  last  clause  of  the  Rule  applies  to  countries  subject  to  the 
British  Crown  P 

*  See,  especially,  Holland,  Jurisprudence,  chap.  ix. 

3  See  Westlake  (Ist  ed.),  b.  89. 
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status ;  and  A  has  a  status  which  may,  in  very  general  terms,  be 
desoribed  as  being  "  the  legal  position  of  [^]  in  or  with  regard  to 
the  rest  of  a  community."' 

From  the  nature  of  status  it  is  apparent  that  the  term  is  a  rela- 
tive one,  varying  according  to  the  laws  of  different  communities. 
A  man,  for  example,  may  be  legitimate  if  his  status  is  to  be  deter- 
mined by  the  law  of  France,  illegitimate  if  it  is  to  be  determined 
by  the  law  of  England.  In  no  matter,  moreover,  do  the  laws  of 
different  countries  differ  more  widely  than  in  their  rules  as  to 
status.  Conditions,  such  as  that  of  slavery,  monastic  celibacy,  or 
civil  death,  which  are  known  to  the  law  of  one  State  are  unknown 
or  absolutely  repugnant  to  the  legal  system  of  another.  Condi- 
tions, again,  which  in  one  form  or  another  exist  throughout  the 
civilised  world,  are  in  different  countries  governed  by  different 
rules,  and  involve  different  incidents.  Minority,  to  take  one 
example,  may  terminate  under  one  law  at  21,  under  another  at  24, 
under  a  third  at  26 ;  and  it  may  safely  be  assei-ted  that  in  almost 
every  different  country  the  incapacities  or  the  privileges  of  a  minor 
are  somewhat  different. 

When,  therefore,  it  is  necessary  to  determine  what  is  a  person's 
status,  and  how  far  his  rights  or  acts  are  affected  thereby,  it  is 
necessary,  further,  to  determine  what  is  the  law  with  reference  to 
which  his  status  or  condition  must  be  fixed.  Whether  our  Courts 
have  on  this  subject  adopted  any  one  invariable  principle  may  be 
doubted ;  but  they  have,  of  recent  years,  gone  so  far  as  to  hold 
that  an  individual's  legal  condition  is,  in  many  cases,  liable  to  be 
affected  by  the  law  of  his  domieil,^  and  perhaps  they  may  be 
said  to  have  adopted,  in  a  very  general  way,  the  rule  that  status 
depends  prima  facte  on  domicil ;  but  in  practice  this  principle  is 
subjected  to  limitations  and  exceptions  which  often  go  near  to 
invalidating  it.' 

Status  unhiown  to  English  Law. — The  law  of  England  will 
not  in  England  allow  any  status  (such,  for  example,  as  relation- 
ship arising  from  adoption),*  which  is  unknown  to  English  law,  to 


'  Niboyet  ».  Niboyet  (1878),  4  P.  D.  (C.  A.)  1,  11,  per  Brett,  L.  J. 

2  See  Sottomayor  v.  De  Barroa  (1877),  3  P.  D.  (C.  A.)  1  ;  Udny  v.  Udny  (1869), 
X.  R.  1  Sc.  Ap.  441. 

''  See  Male  v.  Eoberta  (1800),  3  Esp.  N.  P.  163.  See,  e.  g.,  Rule  149,  p.  534,  and 
Exceptions  thereto,  pp.  538 — 540,  post. 

*  An  intestate  dies  domiciled  in  England.  N,  the  intestate's  brother,  has,  hefore 
"the  intestate's  death,  become  domiciled  in  California,  and  has  there,  in  accordance 
with  the  law  of  CaUfomia,  adopted  A  as  his  son,     N  dies  before,  but  A  survives,  the 
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have  legal  effects  as  regards  transactions  in  England.  Thus,  even 
at  the  time  when  slavery  existed  in  the  English  colonies,  the  status 
of  a  slave  was  not  recognised  in  England,  and  a  master  who 
brought  his  slave  there  lost  the  right  of  ownership  over  him  whilst 
in  England.!  "  Slavery,"  it  was  laid  down,  "  is  a  local  law,  and 
"  therefore,  if  a  man  wishes  to  preserve  his  slaves,  let  him  attach 
"  them  to  him  by  affection,  or  mate  fast  the  bars  of  their  prison, 
"  or  rivet  well  their  chains ;  for  the  instant  they  get  beyond  the 
"  limits  where  slavery  is  recognised  by  the  local  law  they  have 
"  broken  their  chains,  they  have  escaped  from  their  prison  and 
"are  free."^  On  similar  grounds,  English  Courts  will  not  in 
England  give  effect  to  a  polygamous  marriage.^  Nor  will  they 
give  any  effect  in  England  to  disabilities  arising  from  religious 
vows,  from  religious  belief  (as,  for  instance,  where  Jews  or  Pro- 
testants are  under  disabilities  by  the  law  of  their  domicil),  or  from 
"  civil  death,"  or  "  infamy,"  *  or  from  a  person  being  declared  a 
"  prodigal,"  and,  therefore,  under  the  law  of  a  foreign  country, 
incapable  of  suing.* 

Penal  status. — ^A  penal  status  means  one  which  is  imposed  upon 
a  person  in  order  to  deprive  him  of  rights  or  to  inflict  punishment 
upon  him,  as  where  X  is  affected  with  attainder.  Such  a  penal 
status,  though  inflicted  by  the  law  of  the  country  where  Xis  domi- 
ciled, and  though  known  to  English  law,  will  not  be  allowed  to 
affect  X  as  regards  his  rights  to  property  in  England. 

"  It  is  a  general  principle  that  the  penal  laws  of  one  country 
"  cannot  be  taken  notice  of  in  another."  ^  "I  would,"  says  Lord 
Loughborough,  "  even  go  farther,  and  say  a  right  to  recover  any 
"...  specific  property,  such  as  plate  or  jewels,  in  this  country, 
"  would  not  be  taken  away  by  the  criminal  laws  of  another.  The 
"  penal  laws  of  foreign  countries  are  strictly  local,  and  affect 
"  nothing  more  than  they  can  reach,  and  can  be  seized  by  virtue  of 
"  their  authority.     A  fugitive  who  passes  hither  comes  with  all  his 

intestate.  A  cannot  claim  the  intestate's  movables  in  England  as  next  of  kin,  i.e., 
English  law  does  not  acknowledge  relationship  by  adoption.  Conf .  Blythe  v.  Aprei 
(1892),  96  Gal.  532:  31  Pac.  915. 

1  Sommerseti'a  Case  (1771),  20  St.  Tr.  1.  See  The  Slave  Grace  (1827),  2  Hagg. 
Ad.  94. 

2  Forbes  \.  Coehrane  (1824),  2  B.  &  C.  448,  467,  per  Best,  J. 

3  Hyde  v.  Hyde  (1866),  L.  R.  1  P.  &  D.  130. 

«  See  Story,  ss.  91,  92,  620—624  ;   1  Blackst.  Comm.  132,  133. 
^  See    Worms  v.  He    Valdor  (1880),  49  L.  J.  Ch.  261 ;  and  compare  Atkinson  v. 
Anderson  (1882),  21  Ch.  D.  100  ;  In  re  Helofs  Trust,  [1902]  1  Ch.  488. 
«  Ogden  v.  Folliott  (1790),  3  T.  R.  726,  733,  per  Buller,  J. 
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"  transitory  rights  ;  he  may  recover  money  held  for  his  use,  stock, 
"  obligations,  and  the  like,  and  cannot  be  affected  in  this  country 
"  by  proceedings  against  him  in  that  which  he  has  left,  beyond  the 
"  limits  of  which  such  proceedings  do  not  extend."  ' 

Illustrations. 

1.  A  is  a  Calif omian  born  in  California,  and  whilst  there 
domiciled  becomes  under  the  law  of  California  ttie  adopted  son  of 
-S,  who  at  the  time  of  the  adoption  is  a  Californian  domiciled  in 
California.  He  has  no  other  son.  B,  after  the  adoption  of  A, 
becomes  domiciled  in  England  and  dies  there  intestate,  leaving 
money  in  English  funds.  Any  right  of  A  under  Californian  law 
to  succeed  to  ^'s  property  in  England  as  ^'.s  adopted  son  will 
(semble)  not  be  recognised  in  England.^ 

2.  A,  a  French  citizen  domiciled  in  France,  is  a  person  of  full 
age,  but  being  of  extravagant  habits  is,  by  a  French  Court  of 
competent  jurisdiction,  adjudged  to  be  a  "  prodigal,"  and  is  placed 
under  the  control  of  a  conseil  judiciaire  (legal  adviser).  He  is,  as  a 
prodigal,  incapable  of  receiving  or  giving  a  receipt  for  his  movable 
property  without  the  consent  of  such  adviser.  He  becomes 
entitled  to  a  fund  in  Court  in  England.  The  status  of  a  prodigal 
is  unknown  to  English  law  and  is  a  penal  status.  A  has  a  right 
to  receive  the  fund  in  Court  on  his  own  receipt,  in  spite  of  the 
opposition  of  his  legal  adviser.' 

3.  A  Roman  Catholic  priest  is  a  citizen  of,  and  domiciled  in,  a 
foreign  country,  under  the  law  of  which  he  is,  as  a  priest,  incapable 
of  marriage.  He  marries  an  Englishwoman  in  England.  The 
marriage  is  valid,  i.e.,  English  law  does  not  recognise  a  disability 
unknown  to  the  law  of  England. 

Rule  126.^ — Any  status  existing  under  the  law  of  a 

1  FnUiottw.  Ogden{W9i),  1  H.  Bl.  123,  135.  See  also  Wolff  m.  Oxholm  {1817), 
6  M.  &  S.  92,  99.  Compare  Lynch  t.  Provisional  Government  of  Paraguay  (1871), 
L.  R.  2  P.  &  D.  268;  and  Huntington  v.  Attrill,  [1893]  A.  C.  150.  And  see  Rule  40, 
p.  207,  ante. 

2  The  status  of  adopted  child  is  unkno-wn  to  English  law. 

^  In  re  Selot's  Trust,  [1902]  1  Ch.  488  ;  Worms  v.  De  Valdor  (1880),  49  L.  J.  Ch. 
261.  Whether  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  o.  108,  eub-s.  (3),  does  not 
create  a  status  bomewhat  similar  to  that  of  the  prodigal? 

*  Compare  Phillimore,  s.  381  ;  Wharton,  s.  125.  Folliott  v.  Ogden  (1789),  1 
H.  Bl.  123,  throws  some  douht  on  the  principle  of  this  rule  if  carried  out  to  its  full 
extent.     See,  however,  Ogden  v.  Folliott  (1790)  (in  error),  3  T.  R.  726,  by  which  it 
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person's  domicil  is  recognised  by  the  Court  as  regards  all 
transactions  taking  place  wholly  within  the  country  where 
he  is  domiciled. 

Comment. 

Our  Courts  recognise  every  kind  of  status  or  personal  condition 
held  under  the  law  of  a  country  where  a  person  is  domiciled,  in  so 
far  as  such  status  affects  acts  done  and  rights  exercised  wholly  in 
that  country.  Hence  it  has  been  laid  down,  with  substantial 
accuracy,  that  "  the  status  of  persons  with  respect  to  acts  done  and 
"  rights  acquired  in  the  place  of  their  domicil,  and  contracts  made 
"  concerning  property  situated  therein,  will  be  governed  by  the  law 
"  of  that  domicil ;  and  that  England  .  .  .  will  hold  as  valid  or 
"invalid  such  acts,  rights,  and  contracts,  according  as  they  are 
"  holden  valid  or  invalid  by  the  law  of  the  domicil."  * 

This  clearly  is  so  as  regards  any  person  domiciled  in  England. 
The  transactions  of  such  a  person  in  England  are,  in  so  far  as  they 
may  be  affected  by  status,  governed  by  English  law.  If  A,  for 
example,  is  a  Frenchman  domiciled  in  England,  his  capacity  to 
contract  in  England  depends  on  English  law,  without  reference  to 
the  law  of  France.^ 

The  same  principle  applies  to  persons  domiciled  in  a  foreign 
country.  If  an  English  Court  undertakes  to  determine  the  effect 
of  acts  done  and  rights  exercised  in  a  foreign  country  where  a 
person  is  domiciled,  the  Court  will  recognise  the  effect  of  his  status 
under  the  law  of  his  domicil,  without  any  reference  to  what  would 
have  been  the  status  of  such  a  person  in  England,  or  to  what  might 
or  might  not  be  the  effect  of  his  foreign  status  on  transactions 
taking  place  in  any  other  country  than  that  of  his  domicil. 

Suppose,  for  example^  that  minority  lasts  in  a  foreign  country 
till  the  age  of  24.  If  A,  an  Englishman  who  is  of  age  at  21,  is 
domiciled  in  such  foreign  country,  and  makes  a  gift,  or  sells  goods, 

seems  that  the  real  ground  of  decision  was  that  the  confiscation  by  the  State  of  New 
York,  being  made  during  the  Kebellion,  was  held  by  our  Courts  inoperative,  even 
as  regards  property  in  New  York.  See  judgment  of  Kenyon,  C.  J.,  3  T.  R.  731 ; 
Newton  v.  Manning  (1849),  1  M.  &  G.  362,  364. 

1  Phillimore,  s.  381. 

^  In  many  of  the  cases  falling  under  this  rule  the  lex  actus  (or  law  of  the  country 
where  a  transaction  takes  place)  and  the  lex  domicilii  are  the  same.  It  is  therefore 
difficult  to  say  for  certain  whether  the  character  of  the  transaction  is  determined  by 
our  Courts  with  a  view  to  the  lex  actus  or  the  lex  doinieilii.  Still  the  law  of  domicil 
would  appear  to  be  the  guiding  consideration. 
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or  enters  into  a  contract  there,  the  effect  of  the  transaction  will  be 
judged  of  by  our  Courts  with  reference  to  whatever  be  the  privi- 
leges or  incapacities  of  a  minor  under  the  law  of  such  foreign 
country.  So,  again,  though  civil  death  is  not  now  known  to  our 
law,i  its  effects  on  the  rights  of  a  person  affected  by  it  in  the 
country  where  he  is  domiciled  will  be  noticed  by  our  Courts.  If, 
for  example,  under  the  law  of  Spain,  the  property  of  a  person  who 
becomes  a  monk  should  devolve,  say,  on  his  heir,  English  law 
would  recognise  the  fact  of  the  property  in  Spain  of  a  person  there 
domiciled  having,  through  his  taking  monastic  vows,  devolved  upon 
his  heir.  In  other  words,  our  Courts  would  (it  is  conceived),  to 
this  extent  at  any  rate,  recognise  the  effect  of  the  monastic  status.^ 

Rule  127.* — In  cases  which  do  not  fall  within  Rule 
125,  the  existence  of  a  status  existing  under  the  law  of  a 
person's  domicil  is  recognised  by  the  Court,  but  such 
recognition  does  not  necessarily  involve  the  giving  effect 
to  the  results  of  such  status. 

Conmient. 

Three  views  as  to  status. — Three  opinions,  at  least,  may  be  held 
as  to  the  relation  between  a  person's  status,  or  personal  capacity, 
and  the  law  of  his  domicil. 

First  view.  A  person's  status  depends  (subject  to  certain 
exceptions  coinciding  in  the  main  with  cases  falling  under  Rule 
125)  wholly  on  the  law  of  his  domicil. 

This  is  the  view  maintained  by  many  foreign  jurists,  and 
notably  by  Savigny.* 

According  to  thi3  opinion,  a  person  who  is  legitimate,  or  a  minor, 
by  the  law  of  his  domicil,  is  to  be  considered  as  legitimate  or  a 

'  See  1  Blackst.  Comm.,  pp.  132,  133. 

2  Compare  Smitos  v.  lUidge  (1860),  29  L.  J.  C.  P.  348  ;  8  C.  B.  N.  S.  (Ex.  Ch.) 
861.  The  case  is  noticeable  as  showing  the  extent  to  wMoh  English  Courts  mil,  in 
regard  to  transactions  in  a  foreign  country,  recognise  the  existence  of  conditions, 
sucli  as  slavery,  unknown  to  English  law. 

^  In  support  of  this  Rule,  see  the  authorities  given  ia  support  of  the  Rules  as  to 
particular  kinds  of  status.  "  It  is  a  settled  rule  of  English  law  that  civil  status, 
"  with  its  attendant  rights  and  disabilities,  depends,  not  upon  nationality,  but  upon 
"  domicil  alone."  Judgment  of  P.  C,  Abd-ul-Messih  v.  Farra  (1888),  13  App.  Cas. 
431,  437. 

Compare  Armytage  v.  Armytage,  [1898]  P.  178,  186,  judgment  of  Sir  J.  GoreU 
Barnes. 

*  Savigny,  s.  362,  Guthrie's  transl.  (2nd  ed.),  p.  148. 


464  CHOICE  OK  LAW. 

minor  all  the  world  over.  Thus,  if  ^,  a  person  domiciled  in  Soot- 
land,  is  legitimate  by  the  law  of  Scotland,  he  ought,  though  bom 
out  of  lawful  wedlock,!  to  be  considered  legitimate  in  England, 
So  an  Englishman,  domiciled  in  a  foreign  country  where  minority 
lasts  till  24,  who  is  of  the  age  of  22  should,  according  to  the  view 
we  are  now  considering,  be  treated  as  a  minor  in  England  till  24, 
and  on  similar  gi-ounds  a  domiciled  Englishman  of  22  ought  to  be 
considered  of  full  age  in  such  foreign  country. 

From  this  view  the  consequence  logically  follows  that  not  only 
the  fact  of  a  person  having  a  particular  status,  e.g.,  of  legitimacy, 
but  also  all  the  legal  effects  of  such  status,  ought  to  be  everywhere 
determined  by  the  law  of  his  domicil.  If,  for  example,  A  is  legiti- 
mate under  the  law  of  his  Scotch  domicil  on  account  of  his 
parents  having  married  after  his  birth,  he  not  only  ought  to  be 
considered  legitimate  in  England,  but  ought  also  (though  he 
would  be  illegitimate  according  to  English  local  law)  to  possess  in 
England  all  the  privileges  of  legitimacy,  both  as  to  the  inheritance 
of  real  estate  and  otherwise. 

A  person's  civil  status,  in  short,  ought,  on  this  view,  to  be 
"  governed  universally  by  one  single  principle,  namely,  that  of 
"  domicil,  which  is  the  criterion  established  by  law  for  the  purpose 
"  of  determining  civil  status."  ^ 

This  principle  has  never  been  fully  accepted  by  our  Courts, 
though  of  recent  years  they  have  shown  a  marked  inclination  to 
adopt  it.^ 

'  Compare  Rule  137,  p.  479,  post. 

2  Udny  V.  Udny  (1869),  L.  R.  1  Sc.  App.  441,  457,  per  Lord  Westbury ;  Soltn- 
mayor  v.  De  JBarros  (1877),  3  P.  D.  (C.  A.)  1. 

*  The  verbal  admission  of  the  correctness  of  this  principle  has  been  combined 
with  the  practical  refusal  to  adopt  it  by  means  of  considering  features  in  a  legal 
transaction,  which  in  fact  involve  questions  of  status,  as  belonging  to  the  form  of 
the  transaction,  and  therefore  as  depending  on  the  lex  loci  contractus^  or,  in  more 
general  terms,  on  the  lex  actus,  or  law  of  the  country  where  the  transaction  takes 
place.  Thus,  the  necessity  for  the  consent  of  parents  to  the  marriage  of  a  minor 
has  been  treated  as  belonging  to  the  formalities  of  the  marriage.  Sottomayor  v.  De 
Barros  (1877),  3  P.  D.  (C.  A.)  1.  See  Ogden  v.  Ogden,  [1907]  P.  107  ;  [1908]  P. 
(C.  A.)  46. 

Those  countries  which,  like  Italy,  wholly  disconnect  status  and  domicil  by 
making  personal  condition  depend,  not  upon  domioU,  but  upon  nationality  or  alle- 
giance (Codioe  Civile  del  Regno  d'ltalia,  Art.  6),  adopt  a  view  which  at  bottom 
is  not  very  dissimilar  from  the  first  view,  which  we  may  call  that  of  Savigny ; 
though  differing  from  him  as  to  the  test  by  which  to  determine  what  is  the  country 
to  which  an  individual  belongs,  they  agree  with  him  in  holding  that  a  person's 
status  under  the  law  of  the  country  to  which  he  belongs  ought  to  be  his  status  in 
every  other  country. 


STATUS.  465 

Second  view.  No  status  conferred  only  by  the  law  of  a  person's 
domicil  is  to  be  reoognised  as  regards  transactions  taking  place  in 
another  country. 

This  view  is,  in  its  most  extreme  form,  the  exact  opposite  of  the 
first  theory.  If  it  were  completely  carried  out,  it  wotdd  make 
status  a  matter  purely  of  local  law.  No  ciyilised  State  has  ever 
fuUy  adopted  it,  and  English  Courts  have  certainly  never  gone 
the  length  of  applying  it,  at  any  rate  in  its  full  extent,  to  the 
status  of  persons  domiciled  in  England  ;  and  a  comparison  of  more 
or  less  recent  cases  ^  exhibits  on  the  whole  a  distinct  tendency  on 
the  part  of  English  Courts  to  approximate  in  practice  to  the  theory 
that  a  person's  status  is  governed  by  his  lex  domicilii.  Eminent 
writers  have,  however,  held  that  the  view  now  under  consideration 
was  at  one  time  adopted  by  English  law  with  regard  to  the  status 
of  persons  domiciled  iu  a  foreign  country.^ 

Third  view.  The  existence,  at  any  rate,  of  a  status  imposed  by 
the  law  of  a  person's  domicil  ought  in  general  to  be  recognised  in 
other  countries,  though  the  Courts  of  such  countries  may  exercise 
their  discretion  in  giving  operation  to  the  results  or  effects  of  such 
status. 

This  is  the  principle  (if  so  it  can  be  called)  which  is  meant  to  be 
stated  in  Rule  127,'  and  which,  it  is  conceived,  most  nearly  corre- 
sponds with  the  actual  -  practice  of  our  Courts.  It  constitutes  a 
kind  of  practical  compromise  between  the  first  and  the  second 
views,*  and  enables  the  Courts  to  recognise  the  existence  of  a  status 


•  In  re  Goodman'' 8  Trusts  (1881),  17  Oh.  D.  (C.  A.)  266 ;  Goodman  v.  Goodman 
(1862),  3  Gifi.  643 ;  Boyes  v.  BedaU  (1863),  1  H.  &  M.  798 ;  33  L.  J.  Ch.  283 ; 
Sottoma/yor  v.  He  Barros  (1877),  3  P.  D.  (0.  A.)  1.  But  contrast  Simonin  v.  Mallae 
(1860),  2  Sw.  &  Tr.  67  ;  29  L.  J.  P.  &  M.  97  ;  Ogden  v.  Ogden,  [1908]  P.  (C.  A.)  46. 

Contrast  with  the  present  state  of  things  the  statement  of  Westlake  in  the  first 
edition  of  his  work  on  Private  International  Law :  ' '  WhUe  the  English  law  re- 
"  mains  as  it  is,  it  must,  on  principle,  be  taken  as  excluding,  in  the  case  of  trans- 
"  actions  having  their  seat  here,  not  only  a  foreign  age  of  majority,  but  also  all 
"  foreign  determiuation  of  status  or  capacity,  whether  made  by  law  or  by  judicial 
"  act,  since  no  difference  can  be  established  between  the  cases,  nor  does  any  exist 
"  on  the  continent."  "Westlake  (1st  ed.),  o.  402,  p.  384.  This  language,  which 
does  not  re-appear  in  the  later  editions  of  Mr.  "Westlake's  work,  accurately  repre- 
sented English  law  as  it  existed  in  1858,  but  does  not  represent  English  law  as  it 
exists  at  the  present  day ;  it  has  been  greatly  modified  by  the  judicial  decisions  of 
the  last  fifty  years. 

2  See  "Westlake  (1st  ed.),  s.  402,  and  compare  Story,  s.  98. 

'  See  p.  463,  ante. 

*  This  principle  comes  very  near  to  the  opinion  of  some  jurists  that  a  distinction 
ought  to  be  made  between  the  existence  of  a  status— for  example,  minority— and 
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acquired  under  the  law  of  a  person's  domicil,  while  avoiding  the 
practical  difficulties  which  arise  from  suhjecting  legal  transactions 
to  rules  of  law  which  may  be  unknown  in  the  country  where  the 
transaction  takes  place. 

The  operation  of  Rule  127  may  he  thus  illustrated : — 

The  son  of  a  father  domiciled  in  France  is  legitimate,  according 
to  the  law  of  France,  in  consequence  of  the  marriage  of  his  parents 
■after  his  birth.  His  legitimacy  is  certainly  for  some  purposes 
recognised  by  English  Courts.^  On  the  other  hand,  he  is  not 
allowed  by  English  tribunals  the  whole  of  the  advantages  which, 
had  he  been  bom  after  his  parents'  marriage,  would  have  accrued 
to  him  under  English  law  as  his  father's  heir,  for  he  is  not  allowed 
to  succeed  to  English  real  estate.^ 

So,  again,  a  person's  appointment  as  guardian  of  a  minor  under 
the  minor's  lex  domicilii  is  certainly  recognised  as  a  fact  by  English 
judges,^  but  it  cannot  be  said  that  the  powers  of  a  foreign  guardian 
are,  as  such,  recognised  in  England.* 

When  the  bearing  of  our  Rule  is  understood,  two  points  with 
regard  to  it  become  apparent. 

The  Eule,  in  the  first  place,  though  it  is  all  which  can  be  ex- 
tracted by  way  of  principle  from  decided  eases,  is  seen  to  be  so 
vague  as  to  be  of  comparatively  little  use  for  practical  purposes. 
The  fact  that  the  existence  of  a  particular  status  under  a  person's 


"the  legal  results  or  effects  of  it,  and  that,  while  the  existence  of  the  status  ought  to 
be  determined  wholly  by  the  law  of  the  person's  domicil,  the  extent  to  which  effect 
should  be  given  in  other  countries  to  the  results  of  such  status,  e.g.,  to  the  minor's 
incapacity  to  contract,  depends  upon  other  laws,  as,  for  example,  the  lex  loci  con- 
tractus, or  the  law  of  the  place  where  the  contract  is  made.  As  a  speculative  view, 
this  opinion  is  obviously  open  to  criticism,  but  its  inconsistency  represents  in  a 
theoretical  form  the  difSculty  which  the  Courts  of  any  country  are  certain  to 
feel  in  practice  of  either,  on  the  one  hand,  referring  questions  of  status  wholly  to 
the  lex  domicilii,  or,  on  the  other  hand,  entirely  refusing  recognition  to  personal 
conditions  imposed  by  the  law  of  a  person's  domicil. 

The  great  practical  inconvenience  of  holding  that  a  man  of  twenty-four  who 
■enters  into  a,  contract  in  Bngland  is  not  bound  by  it  here,  because  by  the  law  of 
his  foreign  domicil  he  is  a  minor,  may  be  taken  as  one  illustration  of  the  difficulty 
of  carrying  out  to  the  full  the  principle  that  status  depends  upon  the  law  of 
domicil. 

See,  as  to  the  difference  between  the  recognition  and  the  enforcement  of  a  right, 
Intro.,  p.  31,  ante. 

1  Skottowe  V.  Young  (1871),  L.  K.  11  Eq.  474. 

^  E,ulel37,  p.  in,  post. 

'  See  Nugent  v.  Vetzera  (1886),  L.  K.  2  Eq.  704;  Di  Savini  v.  Lousada  (1870), 
18  W.  R.  425. 

*  Stuart  V.  Bute  (1861),  9  H.  L.  C.  440.     See  Rules  133—135,  pp.  i15— US,  post, _^ 
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lex  domicilii  is  generally  recognised  does  not  answer  the  important 
question  how  far  the  capacities  or  incapacities  of  an  individual 
under  the  law,  for  example,  of  his  French  domicil,  will  be  allowed 
by  English  Courts  to  affect  transactions  in  England.  The  answer 
to  this  inquiry  (as  far  as,  in  the  dearth  of  authorities,  it  can  be 
given  at  all)  must  be  sought  for  in  the  rules  deducible  from  English 
-decisions  with  regard  to  the  recognition  to  be  given  to  particular 
kinds  of  personal  condition  or  status.^ 

The  Rule,  in  the  second  place,  applies  to  two  different  classes 
of  cases,  that  is  to  say,  to  cases  in  which  English  Courts  have  to 
consider  the  effect  to  be  given  to  an  English  status  as  regards 
transactions  taking  place  out  of  England,  and  to  eases  in 
which  English  Courts  have  to  consider  the  effect  to  be  given 
to  a  foreign  status  as  regards  transactions  taking  place  in 
England. 

When,  however,  the  decisions  as  to  particular  kinds  of  status 
are  examined,  it  will  be  found  that  they  throw,  comparatively 
speaking,  little  light  on  the  answer  to  the  question  what  are  the 
limits  within  which  our  Courts  will  recognise  the  effect  of  an 
English  status  on  transactions  taking  place  abroad.  We  may 
probably,  indeed,  conclude  that  their  incKnation  will  be  to  give 
effect  to  an  English  status  as  regards  transactions  in  a  foreign 
country ;  thus,  a  married  man  domiciled  in  England  is,  xinder 
English  law,  guilty  of  bigamy,  if  having  obtained  a  divorce  from 
his  wife  in  a  foreign  country  where  he  is  not  domiciled,  he,  during 
his  wife's  lifetime,  marries  another  woman.^  A  person  domiciled  in 
England  is  incapable  of  marrying  his  deceased  brother's  widow, 
and  cannot  rid  himself  of  his  incapacity  by  marrying  in  a  country 
where  such  marriage  is  lawful ;  ^  and  a  person  who,  being  domiciled 
at  birth  in  England,  is  born  out  of  lawful  wedlock  is  incapable  of 
legitimation  under  the  law  of  a  foreign  country.*  On  the  other  hand, 
the  tendency  of  our  Courts  is  to  hold  that,  as  regards,  at  any  rate, 
■capacity  to  contract,  the  effect  of  an  English  status  is,  even  in  the 


^  Rule  125,  p.  458,  ante,  must  always  be  borne  in  mind.     It  denies  any  effect 
-as  regards  transactions  in  England  to  wbole  classes  of  personal  conditions,  e.g., 


2  Lolky's  Case  (1812),  2  CI.  &  P.  567  (n.).     Tlie  divorce  is  in  England  a  nuDity. 
.See  Rule  87,  p.  384,  ante. 

3  Brook  V.  Brook  (1861),  9  H.  L.   C.  193,  and  chap,  xxvii.,  Rules  172,   173, 
pp.  &IZ-&29,  post. 

*  Se  Wright's  Trusts  (1856),  25  L.  J.  Ch.  621 ;  2  K.  &  J.  595. 

TT    M    9, 


468  CHOICE  OF  LAW. 

case  of  a  domiciled  Englishman,  sometimes  overridden  by  the  la\r 
of  the  country  where  the  contract  is  made.^ 

The  decisions  throw  more  light  on  the  answer  to  the  inquiry, 
what  are  the  limits  within  which  our  Courts  wiU  recognise  the 
efiect  of  a  foreign  status  on  transactions  taking  place  in  England, 
and  make  it  possible  to  lay  down  in  several  cases  rules  with 
regard  to  the  effect  of  a  given  foreign  status.  These  rules  may  be 
considered  applications  of  Bule  127. 

^  See  Exception  1,  p.  538,  to  Kule  149,  post ;  2  !Fraaer,  Treatise  on  Husband  and. 
Wife  (2nd  ed.),  pp.  1317,  1318. 


CHAPTER  XX. 

STATUS  OF  CORPORATIONS.! 

Rule  128.^ — The  existence  of  a  foreign  corporation 
■duly  created  under  the  law  of  a  foreign  country  is  recog- 
nised by  the  Court. 

Comment. 

The  principle  is  now  well  established  that  a  corporation  duly 
created  in  one  country  is  recognised  as  a  corporation  by  other 
countries.  Thus  it  is  a  matter  of  daily  experience  that  foreign 
corporations  sue  and  are  sued  in  their  corporate  capacity  before 
English  tribunals. 

Rule  129.^ — The  capacity  of  a  corporation  to  enter 
into  any  legal  transaction  is  governed  both  by  the  con- 
stitution of  the  corporation  and  by  the  law  of  the  country 
where  the  transaction  occurs. 

Comment  and  Illustrations. 

The  power  or  capacity  of  a  corporation  is  limited  in  a  twofold 
manner. 

First.  Its  capacity  is  limited  by  its  constitution.  A  corporation, 
for  example,  which  is  prohibited  by  its  constitution  from  the  pur- 
chase of  land,  has  no  power  to  eiiect  a  valid  purchase  of  land  in 
any  country  ;  for  the  corporation  exists  as  such  only  by  virtue  of 
its  constitution,  and  any  acts  done  in  contravention  of  its  constitu- 
tion by  its  directors  or  others  are  ultra  vires,  and  in  strictness  not 
the  acts  of  the  corporation. 


'  As  to  foreign  corporations,  see  2  Lindley,  Company  Law  (6tli  ed.),  Appendix, 
No.  1  ;  Foreign  Companies,  pp.  1221 — 1228  ;  Westlake,  chap.  xvi. ;  Foote  (3rd  ed.), 
pp.  126 — 148  ;  Wharton,  ss.  105,  105  d ;  and  La  SocUU  Anonyms  des  Anciens  Mablisse- 
ments  Famhard  et  Levassor  v.  Pemhard  Levassor  Motor  Co.,  [1901]  2  Ch.  513. 

2  See  Intro.,  General  Principle  No.  I.,  p.  23,  ante. 

3  lindley.  Company  Law  (6th  ed,),  p.  1226. 
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Secondly.  Its  capacity  is  limited  by  the  law  of  the  country  where 
a  given  transaction  takes  place.  It  cannot  do  any  act  forbidden 
by  the  law  of  such  country. 

Thus  a  foreign  corporation  authorised  by  its  constitution  tO' 
acquire  and  hold  land  cannot  hold  land  in  England  in  contraven- 
tion of  the  Mortmain  Acts. 

Similarly  an  English  •  corporation  empowered  by  its  terms  of 
association  to  purchase  land,  work  mines,  &c.  in  a  foreign  country ,^ 
cannot  obtain  land  in  a  colony  or  other  foreign  country  if  the 
holding  of  land  by  a  corporation  is  prohibited  by  the  laws  of  suck 
foreign  country. 

Practically  the  most  important  question  which  arises  "with 
"  reference  to  foreign  companies,  relates  to  the  personal  liabilities 
"  of  their  members.  If  a  company  is  incorporated  by  a  foreign 
"  government,  so  that  by  the  constitution  of  the  company  the 
"  members  are  rendered  wholly  irresponsible,  or  only  to  a  limited 
"  extent  responsible,  for  the  debts  and  engagements  of  the  oom- 
"  pany,  the  liability  of  the  members,  as  such,  will  be  the  same  in 
"  [England]  as  in  the  country  which  created  the  corporation.^ 
"  But,  with  respect  to  unincorporated  companies,  the  measure  of 
"  liability  in  respect  of  any  given  transaction,  seems,  upon  prin- 
"  ciple,  to  depend  upon  the  law  of  the  place  where  the  transaction 
"in  question  occurred  {lex  loci  contractus).  The  law  of  agency, 
"  as  administered  in  that  place,  would,  it  is  conceived,  have  to  be 
"  applied ;  and  the  law  of  the  place  where  the  company  might  be 
"  considered  as  domiciled  would  only  be  material  for  the  purpose 
"  of  determining  the  authority  given  by  the  members  to  the  agents 
"  by  whom  the  transactions  in  question  were  conducted."  ^ 

1.  X  takes  shares  in  an  English  company  constituted  under 
the  Joint  Stock  Companies  Acts  as  a  limited  company  for  the 
carrying  on  of  a  mining  business  in  California.  The  company 
works  a  mine  there,  and  incurs  a  debt  for  which,  under  Californian 
law,  X  is,  as  a  member  of  the  company,  personally  liable.  An 
action  is  brought  in  England  against  X  for  the  recovery  of  the 
debt.  X  is  not  liable,  i.e.,  X's  liability  is  limited  by  the  constitu- 
tion of  the  company.^ 

2.  The  same  principle  applies  (it  is  submitted)  if  X  is  a  member 

'  General  Steam  Navigation  Go.  \.  GtiiUou  (1843),  11  M.  &  W.  877. 
"  2  Lindley,  Company  Law  (6tli  ed.),  p.  1227.     See  Maunder  v.  Lhyd  (1862), 
2  J.  &  H.  718  ;  Story,  s.  320  a ;  and  Eule  171,  p,  609,  post. 
'  Eisdon  Iron  and  Locomotive  Works  v.  Furness,  [1906]  1  K.  B.  (C.  A.)  49. 
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of  a  Victorian  company  constituted  under  the  law  of  Victoria  for 
carrying  on  business  in  England.  Whether  X  is  personally  liable 
for  the  debts  of  the  company  incurred  in  England  depends  upon 
the  answer  to  the  inquiry  whether  he  is  or  is  not  liable  according 
to  the  law  of  Victoria — i.e.,  depends  upon  the  constitution  of  the 
company. 


CHAPTBE  XXI. 
FAMILY  EELATIONS. 

(A)  Husband  and  Wife. 

Rule  130.^ — The  authority  of  a  husband  as  regards 
the  person  of  his  wife  while  in  England  is  not  afiected 
by  the  nationality  or  the  domicil  of  the  parties,  but  is 
governed  wholly  by  the  law  of  England.^ 

Comment. 

The  question,  what  amount  of  control  a  husband  may  exercise 
over  the  freedom  of  his  wife,  and  what  amount  of  force  (if  any) 
he  may  use  in  controlling  her,  must  be  answered  with  reference  to 
the  law  of  the  place  where  they  are  residing. 

Our  Courts  certainly  would  not  allow  a  foreigner,  when  in 
England,  whatever  might  be  his  domicil,  to  exercise  over  his  wife 
any  power  which  might  not  be  lawfully  exercised  by  an  English- 
man, It  seems,  also,  that  a  foreigner,  resident  with  his  wife  in 
England,  may,  though  not  domiciled  here,  apply  to  our  Courts  for 
restitution  of  conjugal  rights.' 

(B)  Parent  and  Child.* 

Rule  131.^ — The  authority  of  a  parent  as  regards  the 
person  of  his  child  while  in  England  is  not  affected  by 
the  nationality  or  the  domicil  of  the  parties,  but  is 
governed  wholly  by  the  law  of  England. 

'  See  Wharton,  s.  120  ;  Folydore  v.  Prince  (Am.),  Ware,  402 ;  Phillimore,  s.  486, 
As  to  effect  of  marriage  on  property  of  husband  and  wife,  see  in  reference  to 
immOTables,  Rule  141,  p.  500,  and  pp.  503,  504,  610,  612,  post,  and  to  morahleB, 
Rules  174—176,  pp.  635—643,  post. 

'  As  to  meaning  of  law  of  England,  see  pp.  79—81,  ante. 

3  See  Connelly  v.  Connelly  (1851),  7  Moore,  P.  C.  438. 

*  See  Story,  s.  463  a;  Westlake  (4th  ed.),  p.  45;  Phillimore,  ss.  522—531; 
Wharton,  ss.  253,  254. 

°  See  Johnstone  v.  Seattie  (1843),  10  01.  &  F.  42,  114  ;  Nugent  v.  Vetzera  (1866), 
L.  R.  2  Eq.  704. 
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Comment. 


By  the  law  of  England,  the  parental  authority  of  a  foreign 
iather  over  his  child  is  recognised,  but  "  the  authority  so  recog- 
^'  nised  is  only  that  which  exists  hy  the  law  of  England.  If,  by 
"  the  law  of  the  country  to  which  the  parties  belonged,  the 
'"  authority  of  the  father  was  much  more  extensive  and  arbitrary 
"  than  in  this  country,  is  it  supposed  that  the  father  would  be  per- 
'"  mitted  here  to  transgress  the  power  which  the  law  of  this  country 
■"  allows  ?  If  not,  then  the  law  of  this  country  regulates  the 
"  authority  of  the  parent  of  a  foreign  child  living  in  England  by 
"  the  laws  of  England,  and  not  by  the  laws  of  the  country  to  which 
^'  the  child  belongs."  i 

A  Frenchman,  domiciled  in  France,  is  travelling  in  England  with 
his  son  10  years  old.  He  flogs  the  child  for  some  fault.  What- 
■ever  the  laws  of  France,  the  father's  authority  to  administer  such 
punishment  cannot  be  questioned  in  an  English  Court,  since  he  has 
not  exceeded  the  limits  of  authority  recognised  by  English  law. 
If,  again,  the  French  father,  in  punishing  his  son,  exceeds  the 
limits  of  what  is  deemed  by  English  law  reasonable  chastisement 
when  inflicted  by  an  English  parent,  he  cannot  justify  his  conduct 
here  by  showing  that  the  punishment  is  allowed  by  French  law. 

Rule  132.^ — The  rights  of  a  parent  domiciled  in  a 
foreign  country  over  the  movables  in  England  belonging 
to  a  minor  are,  possibly,  governed  by  the  law  of  the 
parent's  domicil,  but  are  more  probably  governed,  while 
the  minor  is  in  England,  by  the  law  of  England. 


Comment. 

There  is  little  or  no  authority  (except  one  case)  as  to  a  foreign 
father's  rights,  in  respect  of  the  movables  of  a  minor.  The  tendency 
of  English  law  to  follow  the  maxim,  mohilia  sequuntur  personam, 
rather  favours  the  view  that  the  parent's  rights  may  depend  on  the 
iex  domicilii.  But  the  case  itself^  is  not  decisive.  H,  an  English- 
man domiciled  in  Holland,  married  W  in  Holland,  where  W  was 


'  Johnstone  v.  Seattle  (1843),  10  CI.  &  F.  42,  114. 

'  Gambier  v.  Gambler  (1835),  7  Sim.  Rep.  263.     As  to  immovables,  see  Rule  141, 
p.  bW,post. 
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then  domiciled.  Under  the  marriage  settlement  of  W,  and  a 
subsequent  judicial  compromise  in  Holland,  their  children  became, 
on  W's  death,  entitled  to  one  fourth  of  certain  property  of  Ws  in 
the  English  funds.  By  the  Code  Napoleon,  which  is  the  law  of 
Holland,  a  siorviving  parent  has,  while  childi'en  are  under  the  age 
of  18,  the  enjoyment  of  their  property.  S  and  W  removed  to, 
and  became  domiciled  in,  England,  and  had  children  born  to  them 
there.  W  died,  and,  the  children  being  under  18,  the  question 
arose  as  to  S's  rights  in  respect  of  theii'  property  in  the  English 
funds.  ■  It  was  held  that  S  had  no  right  to  it. 

The  grounds  of  the  decision  were  thus  explained : — 
"  By  the  Code  Napoleon,  which  is  the  law  of  Holland,  as  well 
"  as  of  France,  when  children  are  under  the  age  of  18  their  surviv- 
"  ing  parent  has  the  enjoyment  of  their  property  until  they  attain 
"  that  age.  But  that  is  nothing  more  than  a  mere  local  right,  given  to 
*'  the  surviving  parent  by  the  law  of  a  particular  country,  so  long  as 
"  the  children  remain  subject  to  that  law ;  and,  as  soon  as  the  children 
"  are  in  a  country  where  that  law  is  not  in  force,  their  rights  must  be 
"  determined  by  the  law  of  the  country  cohere  they  happen  to  be. 
"  These  children  were  never  subject  to  the  law  of  Holland ;  they  were 
"  both  born  in  this  country,  and  have  resided  there  ever  since.  The 
"  consequence  is,  that  this  judicial  decree  has  adjudged  certain 
"  property  to  belong  to  two  British-born  subjects  domiciled  in  this 
"  country ;  and,  so  long  as  they  are  domiciled  in  this  country,  their 
"  personal  property  must  be  administered  according  to  the  law  of 
"  this  country.  The  claim  of  their  father  does  not  arise  by  virtue  of 
"  the  contract,  but  solely  by  the  local  law  of  the  country  where  he  was 
"  residing  at  the  time  of  his  marriage ;  and  therefore  this  property 
"  must  be  considered  just  as  if  it  had  been  an  English  legacy  given 
"  to  the  children ;  and  all  that  the  father  is  entitled  to,  is  the 
"  usual  reference  to  the  Master,  to  inquire  what  allowance  ought 
"  to  be  made  to  him  for  the  past  and  future  maintenance  of  his 
"  children."  ^ 

All  the  parties  were  domiciled  in  England,  and  therefore  the 
case  may  have  been  decided  on  the  ground  of  domicil ;  but  the 
expressions  in- the  judgment  seem  to  imply  that  the  rights  of  the 
children  were  to  be  determined  by  the  law,  not  of  the  domicil,  but 
of  the  country  where  they,  happened  to  be,  which  in  this  case  was 
England,  although  the  same  country  was,  as  it  chanced,  that  of 
their  domicil. 

1  Gambier\.  GamUer  (1835),  7  Sim.  263,  270,  per  Shadwell,  V.-C 
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(C)  Guardian  and  Ward.^ 

Rule  133.^ — A  guardian  appointed  under  the  law  of  a 
foreign  country  (called  hereinafter  a  foreign  guardian) 
has  no  direct  authority  as  guardian  in  England  ;  but  the 
Court  recognises*  the  existence  of  a  foreign  guardian- 
ship, and  may,  in  its  discretion,  give  effect  to  a  foreign 
guardian's  authority  over  his  ward. 

Comment. 

A  foreign  guardian  has,  as  such,  no  rights  in  England.  Gruar- 
dianship  is  considered  by  our  Courts  as  an  institution  existing 
under  the  local  law  of  the  country  where  the  guardian  is  ap- 
pointed, and  as  being,  in  fact,  part  of  the  administrative  law  of 
that  country.  The  rights,  therefore,  of  a  guardian  are  considered 
not  to  extend  beyond  the  limits  of  the  country  where  he  receives 
his  appointment.  Hence  a  Scotch  guardian  appointed  in  Scotland 
has  (it  has  been  held')  no  authority  in  England. 

"  Foreign  tutors  and  curators  .  .  .  cannot  be  English  guardians 
"  without  being  able  to  derive  theii"  authority  from  some  one  of 
"  those  sources  from  which  the  English  law  considers  that  the 
"  right  of  guardianship  must  proceed ;  and  it  has  before  been 
"  shown  that  the  rights  and  duties  of  a  foreign  tutor  and  curator 
"  cannot  be  recognised  by  the  Courts  of  this  country  with  reference 
"  to  a  child  residing  in  this  country.  The  result  is,  that  such 
"  foreign  tutor  and  curator  can  have  no  right,  as  such,  in  this 
"  country ;  and  this  so  necessarily  follows  from  reason,  and  from 
"  the  rules  which  regulate  in  this  respect  the  practice  of  the  Court 
"  of  Chancery,  that  it  could  not  be  expected  that  any  authority 
"  upon  the  subject  would  be  found."* 

The  effect  of  this  language  is,  it  is  true,  modified  by  expressions 
used  in  a  later  case,^  but  it  still  expresses  the  principle  of  English 

1  Nugent  v.  Vetzera  (1866),  L.  K.  2  Eq.  704;  Stuart  y.  Bute  (W&l),  9  H.  L.  0. 
440 ;  Di  Savini  v.  Lousada  (1870),  18  W.  E.  425  ;  Johnstone  v.  Seattle  (1843),  10- 
CI.  &  F.  42;  In  re  Chatard's  Settlement,  [1899]  1  Ch.  712;  Story,  ss.  499,  499  a; 
PhiUimore,  ss.  643— 653  a. 

'  As  to  difierenoe  between  "recognition"  and  "enforcement"  of  rights,  see 
Intro.,  pp.  31,  32,  ante. 

3  Johnstone  v.  Beattie  (1843),  10  01.  &  F.  42. 

*  Ibid.,  p.  114,  per  Lord  Cotteuliam. 

5  Stuart  V.  Bute  (1861),  9  H.  L.  C.  410,  470. 
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law.  Henoe,  in  spite  of  the  existence  of  foreign  guardians,  otlier 
guardians  have,  on  application,  been  appointed  by  our  Courts ;  ^ 
foreign  guardians  have  been  prevented  from  removing  their  ward 
■out  of  England,'*  and  foreign  guardians  who  wish  to  exercise  their 
powers  in  England  must  apply  to  the  Courts  to  be  appointed 
English  guardians.'  Whether  or  not  the  Courts  will  give  them 
authority  is  a  matter  of  discretion,  though  the  fact  of  the  appli- 
cants being  foreign  guardians  is  of  great  weight  in  determining 
into  whose  custody  the  ward  shall  be  committed.' 

Eor  the  Courts  in  modern  times  certainly  do  recognise  the  exis- 
tence of  the  foreign  guardianship.  Hence  where  two  infants, 
Austrian  subjects,  were  sent  to  England  for  education,  the  Court 
of  Chancery  refused  to  interfere  with  the  discretion  of  the  guardian, 
appointed  by  an  Austrian  Court  of  competent  jurisdiction,  when 
he  wished  to  remove  them  from  England  in  Order  to  complete 
their  education  in  Austria ;  but,  English  guardians  having  been 
already  appointed,  the  Court  refused  to  discharge  the  order  by 
which  they  were  appointed,  and  merely  reserved  to  the  foreign 
guardian  the  exclusive  custody  of  the  children,  to  which  he  was 
entitled  by  the  order  of  the  foreign  Court.*  The  principles  which 
guided  the  Court  were  explained  as  follows : — 

"  I  am  now  asked  in  effect  to  set  aside  the  order  of  the  Austrian 
*'  Court,  and  declare  that  this  gentleman ,  so  appointed  cannot 
"  recall  his  wards,  who  have  been  sent  to  this  country  for  the  pur- 
^'  pose  of  their  education.  It  would  be  fraught  with  consequences 
"  of  very  serious  difficulty,  and  contrary  to  all  principles  of  right 
^'  and  justice,  if  this  Court  were  to  hold  that  when  a  parent  or 
■"  guardian  (for  a  guardian  stands  exactly  in  the  same  position  as 
^'  a  parent)  in  a  foreign  country  avails  himself  of  the  opportunity 
■"  for  education  afforded  by  this  country,  and  sends  his  children 
*"■  over  here,  he  must  do  it  at  the  risk  of  .never  being  able  to  recall 
•"  them,  because  this  Court  might  be  of  opinion  that  an  English 
-"  course  of  education  is  better  than  that  adopted  in  the  country 
"  to  which  they  belong.  I  cannot  conceive  anything  more  start- 
■"  ling  than  such  a  notion,  which  would  involve,  on  the  other  hand, 
■"  this  result,  that  an  English  ward  could  not  be  sent  to  France 


1  Johnstone  v.  Beattie  (1843),   10  01.  &  F.  42 ;  Nugent  v.  Vetzera  (1866),  L.  E. 
3  Eq.  704. 

2  Dawson  v.  Jay  (1854),  3  De  G.  M.  &  Or.  lU. 

3  See  Story,  s.  499  a. 

*  Nugent  v.  Vetzera  (1866),  L.  E.  2  Eq.  704. 
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"  for  Ms  holidays  without  the  risk  of  his  being  kept  there  and 
"  educated  in  the  EiOman  Catholic  religion,  with  no  power  to  the 
"  father  or  guardian  to  recall  the  child.  Surely  such  a  state  of 
"  jurisprudence  would  put  an  end  to  all  interchange  of  friendship 
"  between  civilised  communities.  What  I  have  before  me  is 
"  nothing  more  or  less  than  that  case."  ^ 

"  With  respect  to  the  English  guardians  of  these  childi'en,  I 
"  hold  that  the  Court  has  power  to  appoint  them,  and  I  continue 
"  those  that  have  been  appointed.  The  case  may  well  happen  of 
"  foreign  children  in  this  country  without  anyone  to  look  after 
"  or  care  for  them,  or  who  may  require  the  protection  of  this 
"  Court  to  save  them  from  being  robbed  and  despoiled  by  those 
"  who  ought  to  protect  them.  These  children,  on  the  other  hand, 
"  seem  to  have  met  with  nothing  but  kindness  from  their  relations 
"  on  all  sides,  but  it  may  be  desii-able  that,  so  long  as  they  remain 
"  in  this  country,  they  should  have  the  protection  of  guardians 
"  living  within  the  jurisdiction.  Out  of  respect  to  the  authority 
"  of  the  Austrian  Courts,  by  which  this  gentleman  has  been 
"  appointed,  I  reserve  to  him,  in  the  order  I  am  about  to  make, 
"  all  such  power  and  control  as  might  have  been  exercised  over 
"  these  children  in  their  own  country  if  they  were  there,  and  had 
"  not  been  sent  to  England  for  a  temporary  purpose.  Taking 
"  that  view  of  the  case,  I  have  not  asked  to  see  the  children.  I 
"  could  not  be  influenced  by  anything  I  might  hear  from  them.  I 
"  assume  that  they  are  most  anxious  to  remain  here,  and  not  to 
"  go  back  to  their  own  country ;  but  I  have  no  right  to  deprive 
"  the  guardian  appointed  by  the  foreign  Court  over  them  of  the 
"  control  which  he  has  lawfully  and  properly  acquired,  has  never 
"  relinquished  and  never  abandoned,  and  under  which  authority 
"  alone  they  have  remained  here  and  been  maintained  and  sup- 
"  ported  here."  ^ 

Where  an  Italian  Court  had  appointed  guardians  for  an  Italian 
infant,  who  came  to  England,  and,  being  made  a  ward  in  Chan- 
cery, was,  with  the  consent  of  the  Italian  guardians,  placed  in 
the  custody  of  English  guardians,  who  did  not  carry  out  the 
directions  of  the  Italian  guardians,  the  Court  of  Chancery,  upon 
the  application  of  the  Italian  Court,  appointed  new  guardians, 
and  declared  its  readiness  to  carry  out  in  all  respects  the  orders  of 


1  Kitgent  v.  Vetzera  (1866),  L.  E,  2  Eq.  712,  per  Wood,  V.-C. 
a  Ibid.  pp.  7U,  715,  per  Wood,  V.-O. 
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tlie  Italian  Courts  with  regard  to  the  infant,  so  far  as  might  be 
•consistent  with  the  laws  of  England  .^ 

The  position,  however,  in  England  of  foreign  guardians  is  a 
subject  on  which  it  is  difficult  to  lay  down  precise  rules,  both 
because  in  all  matters  of  guardianship  the  High  Court  acts  mainly 
on  its  discretion  and  with  reference  to  the  particular  circum- 
■stances  of  each  case,  and  because  the  later  decisions  involve  a 
recognition  of  foreign  guardianship  not  in  reality  consistent  with 
the  doctrine  of  the  earlier  cases  that  the  powers  of  guardians  are 
■strictly  local. 

The  authority  of  a  guardian  who  is  not  appointed  by  the  Courts 
of  the  foreign  infant's  domicil  {e.g.,  of  a  guardian  appointed  by 
a  French  Court  for  an  Italian  infant)  will,  it  is  conceived,  not  be 
recognised  in  England. 

Rule  134.^ — A  foreign  guardian  has,  unless  interfered 
with  by  the  Court,  control  over  the  person  of  his  ward 
while  in  England. 

Comment. 

An  Italian  guardian  brings  his  ward,  also  an  Italian,  to  Eng- 
land. The  guardian  takes  his  ward  out  of  England.  He  acts 
legally,  and  does  not  expose  himself  to  any  legal  proceedings  for 
removing  his  ward. 

Rule  135.^ — A  foreign  guardian  cannot  dispose  of 
movables  situate  in  England  belonging  to  his  ward  (?). 

Comment. 
A  French  guardian  of  a  French  minor  sells  to  M  goods  belong- 
ing to  such  minor  which  are  situate  in  England.     The  guardian 
cannot   {semble)  give    a    good  title  to  the  goods,  and  by  selling 
them  may  possibly  expose  himself  to  an  action  for  conversion. 


1  m  Savini  v.  Lowaada  (1870),  18  W.  E.  425. 

*  Nvgent  v.  Vetzera  (1866),  L.  K.  2  Bq.  704.  A  foreign  guardian  cannot  exercise 
in  England  any  powers  over  his  ward  which  could  not  be  exercised  by  an  English 
guardian.  See  language  of  Lord  Cottenham  in  Johnstone  v.  Beatiie  (1843),  10  CI. 
&  F.  42,  113,  114 ;  contrast  language  of  Wood,  V.-C,  L.  R.  2  Eq.  714. 

'  story,  504  a,  See  American  cases  ciied,  Story,  s.  504  a,  note  4,  and  obser- 
vations of  Wood,  V.-C,  in  Scott  r.  BeniUy  (1856),  1  K.  &  J.  281,,284. 
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(D)  Legitimacy.^ 

EuLE  186. — A  child  born  anywhere  in  lawful  wedlock 
is  legitimate. 

Comment. 

If  any  dispute  axises  as  to  tlie  legitimacy  of  a  child  ostensibly 
born  in  lawful  wedlock,  it  will  be  found  that  the  matter  in  dispute 
is  not  the  soundness  of  Rule  136,  but  either  the  validity  of  the 
marriage,^  or  the  fact  of  the  child  being  bom  in  wedlock.  The 
principle  itself,  expressed  in  the  Rule,  is  beyond  dispute. 

Rule  137. — The  law  of  the  father's  domicil  at  the  time 
of  the  birth  ^  of  a  child  born  out  of  lawful  wedlock,  and 
the  law  of  the  father's  domicil  at  the  time  of  the  subse- 
quent marriage^  of  the  child's  parents,  determine 
whether  the  child  becomes,  or  may  become,  legitimate  in 
consequence  of  the  subsequent  marriage  of  the  parents 
(legitimatio  per  suhsequens  matrimonium). 

Case  1. — If  both  the  law  of  the  father's  domicil  at 
the  time  of  the  birth  of  the  child  and  the  law 
of  the  father's  domicil  at  the  time  of  the 
subsequent  marriage  allow  of  legitimatio  per 
subsequens  matrimonium,  the  child  becomes,  or 
may  become,*  legitimate  on  the  marriage  of 
the  parents.® 

1  See  Story,  ss.  87  a,  93— 93-w,  105,  106;  Westlake  (4th  ed.),  pp.  96—100; 
PhiUimore,  ss.  532—642  ;  Wharton,  ss.  240—250  ;  Savigny,  Guthrie's  transl.,  s.  380, 
pp.  302,  308-317.     See  App.,  Note  16,  "Legitimation." 

2  See  as  to  Validity  of  Marriage,  chap,  xxvii.,  Rules  172,  173,  pp.  613—629, 
post. 

3  Udnt/  V.  ndmj  (1869),  L.  E.  1  So.  App.  441  ;  Se  Wright's.  Trusts  (1856),  2  K.  & 
J.  595  ;  25  L.  J.  Ch.  621. 

*  Vaueher  v.  Solicitor  to  Treasury  (1888),  40  Ch.  D.  (C.  A.)  216;  Westlake, 
ss.  54,  55. 

'  It  is  not  certain  that  he  will  become  legitimate  on  the  marriage  of  his  parents, 
since  the  law  of  the  country  where  the  father  is  then  domiciled  may  for  the  purpose 
of  legitimation  require  something  more  than  the  marriage ;  it  may,  for  example, 
require  that  the  father  should  go  through  some  additional  ceremony  or  formality, 
or  that  he  should  not,  between  the  child's  birth  and  the  subsequent  marriage  with 
the  child's  mother,  have  been  married  to  any  other  woman. 

6  Vdny  r.  Udny  (1869),  L.  R.  1  Sc.  App.  441 ;  Be  Wriyht's  Trusts  (1856),  2  K.  & 
J.  595 ;  25  L.  J.  Ch.  621 ;  Vaueher  v.  Solicitor  to  Treasury,  In  re  Grove  (1888),  40 
Ch.  D.  (C.  A.)  216. 
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Case  2.— If  the  law  of  the  father's  domicil  at  the- 
time  of  the  birth  of  the  child  does  not  allow 
of  legUimatio  per  subsequens  matrimonium,  the 
child   does  not  become   legitimate   on    the: 
marriage  of  the  parents.^ 
Case  3. — If  the  law  of  the  father's  domicil  at  the 
time  Off  the  subsequent  marriage  of  the  child's 
parents  does  not  allow  of  legUimatio  per  sub- 
sequens   matrimonium,    the    child    does    not 
become  legitimate  on  the  marriage  of  the 
parents. 
Provided   that  a  person  born  out  of  lawful  wedlock 
cannot  be  heir  to  English  real  estate,  nor  can  anyone,, 
except  his  issue,  inherit  English  real  estate  from  him.^ 

Comment  and  Illustrations. 

According  to  the  law  of  England,  of  the  Northern  States  of" 
America,  and  of  all  countries  governed  by  the  English  common 
law,  a  child  born  before  the  marriage  of  his  parents  cannot  be- 
legitimated  by  their  subsequent  marriage.  According  to  the  law 
of  Scotland,  of  France,  and  of  most  countries  which  have  adopted, 
or  have  been  influenced  by,  the  law  of  Rome,  such  a  child  is  or 
may  be  legitimated  by  the  subsequent  marriage  of  the  parents. 
These  countries,  in  short,  allow  what  is  technically  known  as 
legitimatio  per  subsequens  matrimonium.* 

1  Se  Wright's  Trusts  (ISSe),  2  K.  &  J.  595  ;  25  L.  J.  Oh.  621 ;  Shedden,  v.  Patrick 
(1854;,  1  Maoq.  535;  Munroy.  Saunders  (1832),  6  Bli.  468;  DalhousieY.  M'UmaU 
(1840),  7  01.  &  F.  817  ;  Munro  t.  Mtmro  (1840),  7  01.  &  F.  842. 

"  Vaucher  v.  Solicitor  to  Treasury  (1S88),  40  Oh.  D.  (C.  A.)  216.  As  to  meaning 
of  "  marriage,"  see  chap,  xxvii.,  Kule  172,  p.  61^,  post. 

3  mrfwhistle  v.  Vardill  (1835),  2  Cl.  &  F.  571 ;  In  re  Bon's  Estate  (1867),  4  Drew. 
194;  27L.  .T.  Ch.  98. 

The  principle  of  this  proviso  applies  (it  is  submitted)  whenever  the  child  is  the 
offspring  of  a  marriage  prohibited  by  the  law  of  England,  e.g.,  the  marriage  of  a 
widow  with  her  deceased  husband's  brother.  Such  a  marriage,  when  celebrated  in 
a  country,  e.g.,  Italy,  by  Italian  subjects  there  domiciled,  is  valid  even  in  England 
{In.re  BozzelWs  Settlement,  [1902]  1  Ch.  751) ;  but  the  child  of  such  marriage,  though 
legitimate,  cannot  be  heir  to  English  land.  See  Fenion  v.  Livingstone  (1859),  3 
Macq.  497,  and  compare  opinion  of  J.  Westlake,  Parliamentary  Paper,  No.  145, 
3rd  April,  1876. 

*  "  The  laws  of  most  of  the  States  on  the  continent  of  Europe  admit  this  legi- 
"  timation  generally,  though  with  distinctions   in  respect  of   certain  illegitimate. 
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This  fundamental  difference  of  law  has  given  rise  to  various 
questions  as  to  the  extra-territorial  effect  produced  on  the  legiti- 
macy of  a  child  by  the  marriage  of  his  parents  after  his  birth. 
Whether,  for  example,  a  child  bom  in  Scotland  is  to  be  con- 
sidered legitimate  in  England  on  the  subsequent  marriage  of  his 
parents  in  Scotland  or  England ;  whether  a  child  born  in  England 
of  parents  domiciled  in  Scotland  becomes  legitimate  on  the  mar- 
riage of  its  parents  in  England  or  in  Scotland ;  whether  regard  is 
to  be  had  to  the  place  of  birth  or  to  the  place  of  marriage ;  and 
other  inquiries  of  the  same  kind — have  (in  consequence  of  the 
difference  between  English  and  Scotch  law)  constantly  come 
before  the  English  Courts,  or  before  the  House  of  Lords  sitting 
as  a  Com-t  of  Appeal  from  Scotland.^ 

After  some  fluctuation  in  the  decisions,  the  principle  stated  in 
Rule  137  has  been  well  established.  The  test  whether  the  subse- 
quent marriage  of  a  child's  parents  can  legitimate  him  is  the  law 
of  the  father's  domicil  at  the  time  of  the  child's  birth,  taken  in 
combination  with  the  law  of  the  father's  domicil  at  the  time  of  the 
subsequent  marriage. 

This  principle  applies  to  three  different  cases  : — 

Case  1. — If  the  law  of  the  country  (for  example,  Scotland) 
where  the  father  is  domiciled  (not  necessarily  where  he  is  resi- 
dent) at  the  time  of  a  child's  birth,  and  also  of  the  country  (for 
example,  France)  where  the  father  is  domiciled  at  the  time  of  the 
marriage  with  the  child's  mother,  recognises  legitimatio  per  sub- 
sequens  matrimonium,  the  child,  though  born  before  the  marriage 


"  children,  or  in  respect  of  the  form  of  the  acknowledgment  by  the  parents.  It  is 
"  also  the  law  in  the  Isle  of  Man,  G-uernsey,  and  Jersey,  in  Lower  Canada, 
"  St.  Lucia,  Trinidad,  Demerara,  Berbice,  at  the  Cape  of  Good  Hope,  Ceylon, 
"  Mauritius, — as  well  as  in  North  America,  in  the  States  of  Vermont,  Mary- 
"  land,  Virginia,  Georgia,  Alabama,  Mississippi,  Louisiana,  Kentucky,  Missouri, 
"  Indiana,  and  Ohio, — also  in  Scotland.  In  Ireland,  England,  and  those  of  its 
"  dependencies  in  the  West  Indies  and  North  America  which  have  not  been 
"  named,  as  well  as  in  the  other  States  of  North  America,  legitimation  by  subse- 
"  quent  marriage  is  not  admitted  at  all."  Schaeffner,  Entwickelung  des  inter- 
nationalen  Privatrecht,  p.  49,  cited  Sayigny,  Guthrie's  transl.  (2ud  ed.),  p.  308. 

'  Most  of  the  decisions  on  this  subject  are  given  by  the  House  of  Lords  as  a 
Scotch  Court  of  Appeal ;  but  it  is  conceived  that  the  principles  laid  down,  «.y . ,  in 
Udm/  V.  Vdny,  may  be  taken  as  generally  binding,  and  would  be  adhered  to  by  the 
House  of  Lords  when  sitting  as  an  English  Court.  See  especially  Vauoher  v. 
Solicitor  to  Treasury,  In  re  Grove  (1888),  40  Ch.  D.  (C.  A.)  216,  which  determines  that 
the  subsequent  marriage  of  a  child's  parents  does  not  legitimate  him  if,  at  the  time 
of  the  marriage,  the  father  is  domiciled  in  a  country  the  law  whereof  does  not  allow 
of  Ugitimatio  per  aubseqmns  matrimonium. 
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of  his  parents,  may  become  legitimate  on  their  subsequent  mar- 
riage. Thus,  where  the  child's  father  was  domiciled,  though  not 
residing,  in  Scotland  at  the  time  of  the  child's  birth  in  England, 
it  was  held  that  the  subsequent  marriage  of  his  parents  whilst  the 
father  retained  his  Scotch  domicil  made  the  child  legitimate.^ 

Cane  2. — If  the  law  of  the  country  (for  example,  England  or 
New  York)  where  the  father  is  domiciled  at  the  time  of  the  child's 
birth  does  not  allow  of  legitimatio  per  subsequens  matrimonium,  no 
subsequent  marriage  will  avail  to  make  the  child  legitimate. 

Thus,  where  an  Englishman,  domiciled  in  England,  had,  while 
residing  in  France,  a  child  by  a  Frenchwoman,  herself  domiciled 
in  France,  it  was  held  that  the  subsequent  marriage  of  the  parents 
did  not  legitimate  the  child.^  This  was  a  particularly  strong  case, 
because  the  father  had,  after  the  birth  of  the  child  but  before  the 
marriage,  acquired  a  French  domicil. 

Case  3. — ^If,  lastly,  the  law  of  the  country  (for  example,  Eng- 
land) where  the  father  is  domiciled  at  the  time  of  the  subsequent 
marriage  with  the  child's  mother  does  not  allow  of  legitimatio  per 
subsequens  matrimonium,  the  marriage  will  not  avail  to  make  the 
ohUd  legitimate. 

Thus,  where  a  Genevese  citizen  was  at  the  time  of  the  birth  of 
his  child  domiciled  at  Geneva,  the  law  whereof  allowed  of  kgiti- 
matio  per  subsequens  matrimonium,  and,  having  afterwards  ob- 
tained an  English  domicil,  then  married  the  child's  mother,  it  was 
held  that  the  subsequent  marriage  did  not  legitimate  the  child.' 
"  In  my  opinion,"  says  Cotton,  L.  J.,  "  the  domicil  at  birth  must 
"  give  a  capacity  to  the  child  of  being  made  legitimate ;  but  then 
"  the  domicil  at  the  time  of  the  marriage,  which  gives  the  status, 
"  must  be  domicil  in  a  country  which  attributes  to  marriage  that 
"efCect."* 


>  Mimro  V.  Mmro  (1840),  7  01.  &  F.  842. 

2  He  Wright's  Trusts  (1856),  25  L.  J.  Ch.  621 ;  2  K.  &  J.  595. 

3  Vaucher  v.  Solicitor  to  Treasury,  In  re  Orove  (1888),  40  Ch.  D.  (0.  A.)  216. 
This  case  is  not,  it  is  true,  absolutely  deoisiTe,  for  some  of  the  judges  took  the  view 
that  the  father  was  domiciled  in  England,  both  at  the  time  of  the  child's  birth  and 
at  the  time  of  his  marriage  with  the  child's  mother.  But  the  very  decided  ex- 
pressions of  opinion  both  by  Cotton,  L.  J.  (pp.  231 — 233),  and  by  Fry,  L.  J.  (p.  241), 
are  nearly  eqiuTaJent  to  a  decision  on  the  point  in  question. 

*  Ibid.,  p.  233,  judgment  of  Cotton,  L.  J.     It  must  be  admitted  that  in  some 

eported  cases,  e.g.,  Ee  Wright's  Trusts  (1856),  2  K.  &  J.  695,  614,   judgment  of 

Page  Wood,  V.-C. ;  Munro  v.  Munro  (1840),  7  01.  &  F.  842;    irdny  v.  ITdny  (1869), 

L.  E.  1  So.  Ap.  441,  expressions  have  been  used  which  seemed  to  imply  that  judges 

of  authbrity  considered  that  the  effect  of  a  marriage  subsequent  to  a  child's  birth 
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The  domicil  of  the  mother  is  immaterial. 

Thus,  where  a  child's  mother  was  at  the  time  of  his  birth  a 
■domiciled  Frenchwoman,  it  was  distinctly  laid  down  that  "no 
""  importance  can  be  attributed  to  the  fact  of  the  mother  being 
"  a  Frenchwoman.  A  domiciled  Englishman  having  a  child  before 
"  marriage  in  any  part  of  the  world  by  a  woman  of  any  other 
"  nation,  the  legitimacy  or  illegitimacy  of  that  child  must  be  de- 
"  termined  by  the  law  of  his  domicil."  ^  So,  on  the  other  hand, 
if  the  father  is  a  domiciled  Scotchman,  the  child's  capacity  for 
being  legitimated  is  not  affected  by  the  mother  being  a  domiciled 
Englishwoman.^ 

The  place  of  the  child's  hirth  is  immaterial. 

It  was,  indeed,  at  one  time  thought  that  the  law  of  the  country 
where  the  child  was  horn  (not  of  the  father's  domicil  at  the  time  of 
the  birth)  determined  the  effect  of  the  subsequent  marriage  on  the 
legitimacy  of  the  child.^  It  is,  however,  now  settled  that  the  place 
of  the  birth  is  immaterial.* 

The  place  where  the  marriage  is  celebrated  is  immaterial. 

A  marriage  celebrated  in  England  according  to  the  ritual  of  the 
English  Church  will  legitimalise  the  children  of  a  father  domiciled 
in  Scotland,  both  at  the  time  of  their  birth  and  at  the  time  of  the 
subsequent  marriage  in  England  with  their  mother.' 

The  operation  of  the  principle  contained  in  the  rule,  under  the 
different  circumstances  to  which  it  may  be  applied,  may  be  seen 
from  the  following  illustrations,  in  each  of  which  F  is  the  father, 
M  the  mother,  and  C  the  child.  It  is  assiimed  in  each  case  that 
the  marriage  takes  place  after  C's  birth.  To  understand  these 
examples  the  reader  must  bear  in  mind  that  Scotch  law  allows, 


-depends  wholly  on  the  domicil  of  the  father  at  the  time  of  the  birth,  and  that  the 
father's  domicil  at  the  time  of  the  marriage  is  immaterial,  bat  no  reported  case 
prior  to  Vauoher  v.  Solicitor  to  Treasury  required  a  decision  as  to  the  effect  to  be 
attributed  to  the  law  of  the  father's  domicil  at  the  time  of  the  marriage. 

1  Re  Wright's  Trusts  (1856),  2  K.  &  J.  595,  610,  per  Page  "Wood,  V.-C. 

2  Munro  v.  Munro  (1840),  7  CI.  &  F.  842.  That  the  domicil  of  the  mother  should 
have  no  effect  is  rather  remarkable.  From  the  fact  that  an  illegitimate  child 
derives  his  doraioil  of  origin  from  his  mother  (see  Rule  6,  clause  2,  p..  104,  ante), 
it  might  be  inferred  that  his  capacity  for  legitimation  would  depend  on  the  law  of 
her  domicil. 

'  Compare  Story,  ss.  93  w,  93  s. 

*  Re  Wright's  Trusts  (1856),  2  K.&  J.  595,  614,  judgment  of  Page  Wood,  V.-C. ; 
Munro  v.  Munro  (1840),  7  CI.  &  F.  842  ;  Udny  v.  TIdny  (1869),  L.  R.  1  Sc.  App. 
441. 

*  Munro  t.  3hmro  (1840),  7  CI.  &  P.  842. 
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whilst  English  law    does    not    allow,    legititnaiio  per  subsequens 
matrimoninm. 

1.  Pand  if  are  domiciled  in  Scotland  at  the  time  of  O's  birth. 
C  is  born  is  Scotland.  F  and  M  marry  in  Scotland  whilst 
domiciled  there. 

C  is  legitimate. 

2.  F  is  domiciled  in  Scotland  but  M  is  domiciled  in  Englahd 
at  the  time  of  Cs  birth.  The  birth  and  the  marriage  take  place 
in  Scotland,  F  being  domiciled  in  Scotland  and  M  continuing 
domiciled  in  England  at  the  time  of  the  marriage. 

C  is  legitimate. 

3.  i^is  domiciled  in  Scotland,  but  has  resided  for  a  long  time, 
and  is  residing,  in  England  at  the  time  both  of  C"s  birth  and  of 
the  marriage.  M  is  an  Englishwoman  domiciled  ia  England. 
The  marriage  takes  place  in  London,  according  to  the  ceremonies 
of  the  Church  of  England. 

C  is  legitimate.  1 

4.  F  and  M  are  domiciled  in  England  at  the  time  of  C's  birth. 
C's  birth  takes  place  in  Scotland.  F  and  M  marry  ia  England 
whilst  domiciled  there. 

C  is  illegitimate. 

5.  F  is  domiciled  in  England,  but  M  is  domiciled  in  Scotland 
at  the  time  of  O's  birth.  The  birth  and  the  marriage  both  take 
place  in  England,  F  being  domiciled  in  England  and  M  continuing 
domiciled  in  Scotland  at  the  time  of  the  marriage. 

C  is  illegitimate. 

6.  i'^is  domiciled  in  England,  but  has  resided  for  a  long  time, 
and  is  residing,  in  Scotland  at  the  time  both  of  C's  birth  and  of 
the  marriage.  M  is  an  Englishwoman  domiciled  in  England. 
The  marriage  takes  place  ia  Scotland  aceordiag  to  the  forms  of 
the  Church  of  Scotland. 

C  is  illegitimate. 

7.  F  is  domiciled  in  England,  but  is  residing  in  Scotland  at  the- 
time  of  C's  birth,  iff  is  a  Scotchwoman  domiciled  in  Scotland. 
C  is  born  iu  Scotland.  After  C's  birth,  but  before  the  marriage 
with  M,  F  acquires  a  Scotch  domicil.  F  marries  M  according 
to  the  forms  of  the  Church  of  Scotland  whilst  domiciled  in 
Scotland. 

C  is  illegitimate.^ 

1  Vdny  V.  Udny  (1869),  L.  E.  1  So.  App.  441  ;  Mmro  v.  Munro  (1840),  7  01.  &  F. 
842  ;  Dalhousie  v.  MeDomU  (1840),  7  01.  &  K.  817.  Oompaie  Shedden  v.  FatrioJc 
(1854),  1  Maoq.  636,  611. 

2  This  is  (substituting  Scotland  for  France)  the  state  of  facts  decided  upon  in 
He  Wright's  Trusts  (18S6),  25  L.  J.  Oh.  621. 
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8.  F  is  domioiled  in  Scotland  at  the  time  of  C"s  birth,  but  has 
long  resided  in  England.  M  is  an  Englishwoman  domiciled  in 
England.  C  is  born  in  England.  After  C's  birth,  but  before  the 
marriage  with  M,  F  acquires  an  English  domicU.  F  marries  M 
whilst  domiciled  in  England. 

C  is  illegitimate.! 

Proviso.  The  proviso,  that  no  one  born  out  of  lawful  wedlock 
can  inherit  English  real  estate,  is  a  strict  application  of  the 
principle  that"  rights  to  immovables  are  governed  by  the  lex 
situs,  that  is,  by  the  ordinary  law  of  the  country  where  the  land  is 
situate.^ 

The  rule  of  English  law  is  that  real  property  must  go  to  the 
"  heir,"  and  a  man  must,  in  order  to  be  an  heir,  according  to 
English  law,  fulfil  two  conditions :  First,  he  must  be  the  eldest 
living,  legitimate  son  of  his  father.  This  condition  is  fulfilled  by  a 
Scotchman  who,  born  of  a  father  domiciled  in  Scotland,  is  legiti- 
mated by  the  subsequent  marriage  of  his  parents.  Secondly,  he 
must  be  born  in  lawful  wedlock.  This  condition  cannot  be  fulfilled 
by  a  person  who  is  legitimated  after  his  birth.  Such  a  person, 
therefore,  though  legitimate,  cannot  be  an  English  heir,  and  there- 
fore cannot  inherit  English  land. 

On  similar  grounds  he  cannot  transmit  the  right  to  land  to  his 
father,^  or  to  collateral  relations,  since,  in  order  to  do  this,  he  must 
in  substance  establish  the  very  connection  between  him  and  his 
father  which  would  make  him,  under  different  circumstances,  heir 
to  his  father. 

That  the  want  of  being  born  in  lawful  wedlock,  and  not  illegiti- 
macy on  the  claimant's  part,  is  the  true  ground  for  decision  in 
Birfwhistle  v.  Vardill*  is  seen  from  the  answer  given  by  the 
judges  to  a  question  submitted  to  them  by  the  House  of  Lords. 
The  inquiry  made  by  their  Lordships  was  in  substance  whether 
C,  who  was  bom  before  the  marriage  of  his  parents,  who  were 
domiciled  in  Scotland,  could,  in  virtue  of  their  subsequent  marriage 
and  his  legitimation  according  to  Scotch  law,  be  heir  to  real  property 
in  England.     Part  of  the  answer  was  as  follows  : — 

"  It  appears  to  us  that  the  answer  to  the  question  which  your 


'  Vaucher  v.  Solicitor  to  Treasury  (1888),  40  Oh.  D.  (C.  A.)  216. 

■•  See  chap,  xxiii.,  Eule  141,  p.  500,  post. 

3  Be  Don's  Estate  (1857),  4  Drew.  194  ;  27  L.  J.  Oh.  98. 

«  (183S),  2  01.  &  F.  571. 
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'  Lordships  have  put  must  be  founded  upon  this  distinction :  ^  while 
'  we  assume  that  [C]  is  the  eldest  legitimate  son  of  his  father,  in 
'  England  as  well  as  in  Scotland,  we  think  that  we  have  also  to 
'  consider  whether  that  status,  that  character,  entitles  him  to  the 
'  land  in  dispute  as  the  heir  of  that  father  ;  and  we  think  that  this 
'  question,  inasmuch  as  it  regards  real  property  situated  in  England, 
must  he  decided  according  to  those  rules  which  govern  the  descent 
'  of  real  property  in  that  country,  without  the  least  regard  to  those 
'  rules  which  govern  the  descent  of  real  property  in  Scotland.  We 
'  have,  therefore,  considered  whether,  by  the  law  of  England,  a 
'  man  is  the  heir  of  English  land,  merely  because  he  is  the  eldest 
'  legitimate  son  of  his  father.  We  are  of  opinion  that  these 
'  circumstances  are  not  sufficient  of  themselves,  but  that  we  must 
'  look  further,  and  ascertain  whether  he  was  born  withia  the  state 
'  of  lawful  matrimony ;  because,  by  the  law  of  England,  that 
'  circumstance  is  essential  to  heirship ;  and  that  is  a  rule,  not  of 
'  a  personal  nature,  but  of  that  class  which,  if  I^  may  use  the 
'  expression,  is  sown  in  the  land,  springs  out  of  it,  and  cannot, 
'  according  to  the  law  of  England,  be  abrogated  or  destroyed  by 
'  any  foreign  rule  or  law  whatsoever.  It  is  this  circumstance 
'  which  in  my  opinion  dictates  the  answer  which  we  must  give  to 
'  your  Lordships'  question ;  viz.,  that,  in  selecting  the  heir  for 
'  English  inheritance,  we  must  inquire  only  who  is  that  heir  by  the 
'  local  law."  3 

Limitations  to  proviso. — M,rst.  A  person  legitimate  under 
Rule  137  in  one  country  is,  according  to  the  law  of  England, 
legitimate  everywhere.*  What  the  proviso  lays  down  is  in  effect 
that  a  person,  in  order  to  be  an  English  "  heir,"  must  be  some- 
thing more  than  legitimate.  It  does  not  (as  it  is  often  supposed 
to  do)  lay  down  that  a  man  maybe  legitimate,  e.g.,  in  Scotland,  but 
illegitimate  in  England.  Thus,  in  a  case  with  regard  to  legacy 
duty,  the  question  arose  what  duty  was  payable  by  the  daughters 
of  a  British  subject  domiciled  in  France,  the  daughters  having 
been  legitimated  by  the  marriage  of  their  parents  after  their  birth. 
It  was  held  that  they  were  not  strangers  in  blood  to  their  father, 

'  I.e.,  the  distinction  between  "real  and  personal  status  "  (statutes?). 

''■  The  opinion  of  the  judges  was  delivered  by  Alexander,  C.  B. 

3  Birtwhistle  v.  Vardill  (1835),  2  CI.  &  F.  571,  576,  677. 

*  Se  Don's  Mtate  (1857),  27  L.  J.  Ch.  98  ;  4  Drew.  194.  See,  especially, 
judgment  of  Kindersley,  V.-C,  27  L.  J.  Ch.  100 ;  and  In  re  Goodman's  Trusts 
(1881),  17  Ch.  D.  (C.  A.)  266  ;  In  re  Grey's  Trusts,  [1892]  3  Ch.  88  ;  In  re  Andros 
(1883),  24  Ch.  D.  637. 
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and  ought  to  pay  only  the  11.  per  cent,  duty  due  from  childi-en,  and 
the  law  was  thus  stated  : — 

"  If  .  .  .  the  daughters  of  the  testator  are  legitimate  by  the  law 
"  of  France,  and  must  therefore  in  this  country  he  considered  as 
"  having  the  status  of  children,  it  is  difficult  to  see  how,  in  any 
"  sense,  they  can  be  'strangers  in  blood.'  Where  the  Legacy 
"  I^'ity  Act  uses  these  words,  it  is  as  a  description  of  the  status  of 
"  the  person. 

"  In  Birtwhistle  v.  VardiW^  it  was  admitted  that  the  claimant 
"  had  in  England  the  status  of  the  eldest  legitimate  son  of  his 
"  father  ;  but  inasmuch  as  he  claimed  to  be  heir,  and  as  such 
"  entitled  to  inherit  land  in  England,  his  status  of  eldest  legitimate 
"  son  was  not  enough,  and  he  was  held  bound  to  prove  that  he  was 
"  '  heir '  according  to  the  law  of  the  country  in  which  the  land  was 
"  situated.  As  he  was  unable  to  prove  that  he  was  the  eldest  son 
"  of  his  father  born  in  wedlock,  he  failed  to  show  that  he  filled  the 
"  character  of  heir,  though  he  did  establish  his  status  of  eldest 
"  legitimate  son. 

"  It  is  said  that  the  words  '  stranger  in  blood  '  include  the  status 
"  known  to  English  law  as  applied  to  English  persons ;  but  this 
"  will  is  that  of  a  domiciled  Frenchman,  and  his  status  and  that  of 
"  his  children  must  be  their  status  according  to  the  law  of  France, 
"  which,  according  to  Birtwhistle  v.  Vardill,  constitutes  their  English 
"  status. 

"  If,  in  Birtwhistle  v.  Vardill,  the  claimant's  status  was  that  of 
"  eldest  legitimate  son  of  his  father,  it  would  be  absurd  to  say  that 
"  he  was  a  stranger  in  blood. 

"  The  status  of  these  ladies  being  that  of  daughters  legitimated 
"  according  to  the  law  of  France  by  a  declaration  of  the  father,  it 
"  is  impossible  to  hold  that  they  are  for  any  purpose  strangers  in 
"  blood,  on  the  mere  ground  that,  if  they  had  been  English  and  their 
"  father  domiciled  in  England,  they  would  have  been  illegitimate."  ^ 

Secondly.  The  proviso  is,  it  will  be  observed,  strictly  confined 
to  "  real  estate,"  which  descends  to  the  heir.  It  has  clearly  no 
application  to  movables ; '  and  the  principle  of  the  proviso  has 
almost  certainly  no  application  to  "  chattels  real,"  *  e.g.,  leases  for 

-1  (1840),  7  CI.  &  F.  895. 

2  Skottowe  T.  Young  (1871),  L.  E.  11  Eq.  474,  477,  per  Stuart,  V.-C. 

'  As  to  succession  to  movables,  see  chap,  xxxi.,  p.  664,  post. 

'  See  Freke  t.  Lord  Carhery  (1873),  L.^E.  16  Eq.  461  ;  In  Goods  of  Gentili  (1875), 
Ir.  Rep.  9  Eq.  641 ;  De  Fogaasieras  v.  Suport  (1881),  11  L.  R.  Ir.  123  ;  Duncan  v. 
Zawson  (1889),  41  Ck.  D.  394. 
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years,  whicli  pass,  not  to  the  "  heir,"  but  to  the  personal  repre- 
sentative of  the  deceased. 

F,  a  Scotchman  domiciled  in  Scotland,  has,  whilst  unmarried, 
a  child,  C,  by  M.  F  afterwards,  whilst  still  domiciled  in 
Scotland,  marries  M,  and  after  M'&  death  dies  intestate,  pos- 
sessed of — 

(a)  a  freehold  estate  in  England ; 

(b)  money  and  furniture  situate  in  England ; 

(c)  a  house  in  London  held  on  a  lease  of  ninety-nine 

years  (personal  estate). 

C,  the  child,  does  not  inherit  the  freehold  estate,  since  he  is  not 
F"&  "  heir  "  according  to  the  law  of  England.^ 

C  succeeds  to  the  money,  furniture,  &c.,  or  the  share  thereof  to 
which  he  may  be  entitled  by  the  law  of  Scotland.^ 

C  probably  succeeds  to  the  house  in  London  as  F'a  next  of 
kin.^ 

Thirdh/.  The  proviso  applies  in  strictness  only  to  the  inheritance 
of  real  estate  in  the  case  of  intestacy ;  it  does  not  apply  to  the 
devolution  of  English  real  estate  under  a  will.  "  The  law,  as  I 
"  understand  it,  is  that  a  bequest  of  personalty  in  an  EngHsh  will 
"  to  the  children  of  a.  foreigner  means  to  his  legitimate  children, 
"  and  that  by  international  law,  as  recognised  in  this  country,* 
"  those  children  are  legitimate  whose  legitimacy  is  established  by 
"  the  law  of  tbe  father's  domicil."^  This  principle,  which  is  really 
one  with  regard  to  the  interpretation  of  a  will,  is  in  itself  clearly 
applicable  to  a  devise  of  English  realty  and  has  been  so  applied. 
It  appears,  "upon  examination  of  Boe  v.  Vardill^  that  the  rule 
"  there  laid  down  relates  only  to  the  case  of  descent  of  land  upon 
"  an  intestacy,  and  does  not  affect  the  case  of  a  devise  in  a  will  to 
"  children."  '     Nor  does  there  appear  to  be  any  clear  reason  for 


'  Eule  137,  p.  479,  ante. 

*  See  chap,  xxxi.,  Rule  183,  p.  664,  post. 

3  See  FreJce  ,.  Carbery  (1873),  L.  E.  16  Eq.  461;  In  Goods  of  Gentili  (187S), 
Ir.  Eep.  9  Eq.  541 ;  Dtmcan  v.  Zawson  (1889),  41  Ch.  D.  394  ;  De  Fogassieras  T. 
Buport  (1881),  11  L.  E.  Ir.  123,  compared  with  In  re  Goodmah's  Trusts  (1881), 
17  Ch.  D.  (0.  A.)  266  ;  In  re  Grey's  Trusts,  [1892]  3  Ch.  88.  And  see  further 
discussion  of  the  question.  One  point  may  he  regarded  as  clear :  the  domicil  of 
F  at  his  death  does  not  affect  one  way  or  another  C's  right  to  succeed  to  J's 
English  leaseholds.     [Duncan  v.  Lawson,  supra.) 

*  I.e.,  in  effect  by  the  principle  contained  in  Eule  137,  p.  479,  ante. 
5  In  re  Andres  (1883),  24  Ch.  D.  637,  642,  judgment  of  Kay,  J. 

•  (1835),  2  CI.  &  P.  S71 ;  (1840),  7  CI.  &  E.  896. 

'  In  re  Grey's  Trusts,  [1892]  3  Ch.  88,  93,  judgment  of  Stirling,  J. 
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applying,  in  this  instance,  to  a  settlement  a  rule  of  interpretation 
different  from  that  applied  to  a  will.' 

Questions  suggested  by  Rule. — The  whole  Rule,  including  the 
proviso,  leaves  open  two  questions  which  cannot  be  answered  with 
absolute  certainty : — 

Question  1. — Can  a  legitimated  person  succeed  to  the  English 
chattels  real  of  an  intestate  as  next  of  kin  under  the  Statute  of  Distri- 
butions ? 

The  answer  to  this  question  depends  on  drawing  the  right 
inference  from  the  following  propositions  : — 

First.  A  person  born  out  of  lawful  wedlock  cannot  inherit 
English  realty  as  heir.^ 

Secondly.  Chattels  real  are  not  "  movables,"  ^  nor  are  they 
"  realty  " ;  they  are  personal  estate,  and  devolve  therefore,  in  case 
of  intestacy,  in  accordance  with  the  provisions  of  the  Statute  of 
Distributions,  and  not  in  accordance  with  the  rules  governing  the 
devolution  of  movables  under  the  law  of  the  intestate's  domicil : 
thus,  if  an  intestate  dies  domiciled  in  Scotland,  leaving  leaseholds 
in  England,  the  leaseholds  devolve  in  accordance  with  the  English 
Statute  of  Distributions.* 

Thirdly.  A  person  who,  though  born  out  of  lawful  wedlock,  is 
legitimated  according  to  the  law  of  his  father's  domicil,  both  at 
the  time  of  such  person's  birth  and  at  the  time  of  the  subsequent 
marriage^  of  his  parents,  is  in  England  the  legitimate  child  of  his 
father.^ 


1  Though  the  word  "  child,"  or  the  like,  may,  when  used  in  an  English  will  or 
settlement,  be  held  to  include  any  person  whom  English  Courts  hold  to  he  legitimate 
under  the  rules  of  private  international  law  recognised  by  them  (i.e.,  under  Rule  137, 
p.  479,  ante),  yet  it  must  always  be  remembered  that  this  principle  is  merely  a  rule  of 
interpretation,  and  that  the  question  whether  a  testator  or  settlor  does  or  does  not 
mean  by  the  word  "child  "  to  designate  not  only  a  child  born  in  lawful  wedlock, 
but  also  a  child  bom  out  of  lawful  wedlock  but  legitimated  by  the  subsequent 
marriage  of  his  parents,  must  in  every  case  depend  upon  the  whole  tenour  of  the 
document. 

2  BirtwhistU  v.  Vardill  (1840),  7  01.  &  E.  895 ;  Be  Bon's  Estate  (1857),  4  Drew. 
394.     Oompare  In  re  Grey's  Trusts,  [1892]  3  Oh.  88. 

3  Frehe  v.  Carbery  (1873),  L.  R.  16  Eq.  461  ;  In  Goods  of  Gentili  (1875),  Ir.  Rep. 
9  Eq.  541. 

*  Duncan  v.  Lawson  (1889),  41  Oh.  D.  394. 

5  See  Rule  137,  p.  479,  ante. 

6  In  re  Goodman's  Trusts  (1881),  17  Oh.  D.  (C.  A.)  266,  294,  295,  judgment  of 
Cotton,  L.  J.  ;  pp.  298 — 300,  judgment  of  James,  L.  J.  But  compare  In  re 
Fergusson's  Will,  [1902]  1  Ch.  483.  In  this  ease  it  was  held  that  the  meaning 
of  "  next  of  kin  "  in  an  English  wiU  was  simply  a  matter  of  interpretation,  and 
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Fourthly.  Such  a  legitimated  person  is  his  father's  legitimate 
child  under  the  Statute  of  Distributions,  and  as  such  entitled  to 
succeed  as  next  of  kin  to  his  father's  goods,  though  his  father  dies 
domiciled  in  England.^ 

The  right  inference  from  these  premises  is  (it  is  submitted) 
that  a  legitimated  person  is  entitled  to  succeed  to  the  English 
chattels  real  of  an  intestate  as  next  of  kin  under  the  Statute  of 
Distributions,  and  this  whether  the  domicil  of  the  deceased  be 
foreign  or  English.^ 

Question  2. —  What  is  the  effect,  according  to  English  law,  of  a 
person  being  made  legitimate  hy  the  authority  of  a  foreign  sovereign  P 

Suppose  that  a  person  born  illegitimate  is  legitimated  by  a 
decree  of  the  Ozar  of  Russia,  will  such  a  person  be  held  legitimate 
here? 

There  is  no  English  authority  on  the  subject.  The  most  prob- 
able answer  is  (it  is  conceived)  that  the  effect  of  such  a  decree 
would,  like  the  effect  of  a  subsequent  marriage  of  the  parents,  de- 
pend on  the  domicil  of  such  person's  father  at  the  time  of  his  birth 
and  at  the  time  when  the  decree  was  issued.  Suppose,  that  is  to 
say,  that  the  child's  father  were  domiciled  in  Eussia  at  the  time 
of  the  child's  birth  and  at  the  date  of  the  decree,  then  the 
decree  would  have  the  effect  of  making  the  child  legitimate  in 
England.  If,  on  the  other  hand,  the  father  were  domiciled  in 
England,  either  at  the  time  of  the  birth  or  at  the  date  of  the 
decree,  the  child  would  apparently  not  be  legitimated  in  England 
thereby. 


that,  though  the  legatees  were  Germans  domiciled  in  Germany,  this  was  no 
ground  for  interpreting  the  term  "next  of  kin"  in  accordance  with  German 
rather  than  English  law.  It  was  admitted  that  the  status  of  such  legatees 
depended  on  German  law. 

1  See  note  6,  p.  489. 

'  In  an  elaborate  note  on  this  question  (Foote,  pp.  232 — 237)  Mr.  Eoote  arrives, 
on  the  whole,  at  the  conclusion  here  put  forward  as  probable,  that  a  legitimated 
person  can  succeed  as  next  of  kin  to  English  chattels  real. 

=*  See  Bar,  a.  198,  p.  442 ;  PhiHimore,  o.  542. 
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(E)  Lunatic  and  Curatoe,  or  Committee.^ 

Rule  138.^ — A  person  appointed  by  a  foreign  decree 
or  commission  the  curator  or  committee  of  a  lunatic 
resident  in  a  foreign  country  (which  person  is  hereinafter 
called  a  foreign  curator)  does  not  acquire  the  right,  as 
such  curator,  to  control  the  person  or  deal  with  the  pro- 
perty of  the  lunatic  in  England  (?).^ 

Comment. 

A  lunatic  was  resident  in  Jamaica,  where  a  commission  of 
lunacy  was  issued  against  him.  He  was  brought  over  by  one  of 
his  committees  to  England.  A  relative  in  England  petitioned  for 
a  new  commission.  It  was  contended  that  the  Jamaica  commis- 
sion was  in  force  and  sufficient.  It  was  held,  however,  that  a 
new  commission  was  needed. 

"  The  commission  now  existing  in  Jamaica,"  it  was  laid  down, 
"  is  no  reason  why  a  commission  should  not  issue  here.  On  the 
"  contrary,  it  is  evidence  of  the  absolute  necessity  that  there 
"  should  be  somebody  authorised  to  deal  with  the  person  and 
"  estate  of  this  limatic.  While  the  lunatic  is  here,  no  Court 
"  will  have  any  authority  over  him  or  his  property  unless  a 
"  commission  is  taken  out."  * 

Lord  Eldon's  words  contain  (it  is  submitted,  though  with  con- 


1  See  Westlake  (4th  ed.),  pp.  45—49  ;  Foote,  pp.  82—87  ;  PMllimore,  ss.  563,  564  ; 
In  re  Houstoun  (1826),  1  Russ.  312  ;  Re  Elias  (1851),  3  Mac.  &  G.  234  ;  Newton 
T.  Manning  (1849),  1  Mac.  &  G.  362  ;  Scott  v.  Bentley  (1855),  1  K.  &  J.  281  ; 
Be  Gamier  (1872),  L.  R.  13  Eq.  532  ;  Mackie  r.  Barling  (1871),  L.  R.  12  Eq.  319  ; 
In  re  Stark  (1850),  2  Mao.  &  G.  174  ;  In  re  Sottomaior  (1874),  L.  R.  9  Ch.  677. 
Compare  In  re  Barlow's  Will  (1887),  36  Ch.  D.  (C.  A.)  287.  In  this  case, 
however,  the  person  who,  vmder  the  New  South  Wales  Lunacy  Act,  managed  the 
property  of  lunatic  patients  as  a  "Master  in  Lunacy,"  did  not  in  strictness  repre- 
sent the  lunatic  under  the  law  of  New  South  Wales. 

'  In  re  Souatoun  (1826),  1  Russ.  312  ;  New  York  Security  and  Trust  Co.  v.  Keyser, 
[1901]  1  Ch.  666. 

3  This  must  be  taken  subject  to  the  Lunacy  Act,  1890,  s.  131,  under  which  the 
powers  of  management  and  administration  of  the  estates  of  persons  found  lunatic 
in  England  are  extended  to  Ireland  and  Scotland,  of  persons  found  lunatic  in  Ireland 
are  extended  to  England  and  Scotland,  and  of  persons  found  lunatic  in  Scotland  are 
extended  to  England  and  Ireland.     Compare  Wood-Renton,  Lunacy,  p.  442. 

*  In  re  Eoustoun  (1826),  1  Russ.  312,  per  Eldon,  C. 
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siderable  hesitation)  what  is  still  in  principle  the  law  of  England.^ 
The  application  of  this  principle  is  limited  by  two  considerations. 
First,  our  Courts,  in  dealing  with  the  rights  to  he  conceded  to  a 
foreign  curator  in  respect  either  of  the  personal  freedom  or  the 
property  of  a  lunatic,  exercise  a  wide  discretion,  and  act  mainly 
with  a  view  to  the  benefit  of  a  lunatic.  Secondly,  our  Courts 
show  an  increasingly  strong  tendency  to  recognise,  if  not  abso- 
lutely to  enforce,  the  authority  of  a  foreign  curator,  especially 
when  the  curator  is  appointed  under  the  law  of  the  lunatic's 
domieil. 

Question. — Can  a  foreign  curator  sue  here  for  money  due  to  the 
lunatic  ? 

A  person  residing  in  Scotland,  there  became  of  unsound  mind, 
and  A  was  appointed  his  curator  bonis  according  to  Scotch  law. 
It  was  held  that  A  could  sue  in  this  country  for  money  due  to  the 
lunatic,  and  give  a  good  discharge  for  it.^ 

The  principle  of  this  decision  is  thus  explained  in  the  judgment : 

"  In  Newton  v.  Manning  ^  Lord  Cottenham  is  reported  to  have 
"  said  that,  if  a  person  invest  himself  abroad  with  full  right  to 
"  receive  the  property  of  a  person  found  lunatic  there,  when  he 
"  applies  to  the  jurisdiction  of  this  country  he  may  obtain  the 
"  lunatic's  property.  As  a  party  abroad  can  assign  his  rights,  I 
"  do  not  see  why  a  Court  of  competent  jurisdiction  should  not 
"  transfer  them  when  he  becomes  a  lunatic."  * 

This  doctrine  may  appear  inconsistent  with  the  general  priaciple 
that  a  foreign  ctirator  has  not,  as  such,  authority  in  this  country. 
His  right  to  sue  for  money  due  to  the  lunatic  and  his  want  of 
authority  as  curator  may,  perhaps,  be  reconciled  in  the  following 
manner :  The  status  of  a  foreign  curator  does  not,  as  such,  give 
him  control  over  a  lunatic,  or  his  property,  in  England.     If,  how- 


'  From  this  Westlake,  it  must  be  noted,  dissents.  "  The  tetter  view,"  he  writes, 
"  is  that  guardians  and  committees,  deriving  their  ofEoe  from  the  personal  law  or 
"  jurisdiction  of  the  minors  or  lunatics,  have  authority  over  such  minors  or  lunatics 
"  in  England,  and  that  therefore  the  English  Court  ought  not  in  such  cases  to 
"  appoint  guardians  or  committees  of  the  person  without  special  cause"  '  p.  46. 
In  support  of  this  conclusion,  for  which  there  is  much  to  be  said,  he  cites  the 
language  of  Brougham  yo.  Johnstone  t .  JBeattie  (1843),  10  CI.  &  F.  42,  96,  97;  and 
of  Campbell,  pp.  121,  122.  Contrast,  however,  Beattie  v.  Johnstone  [IMl),  I  Ph. 
17  (language  of  Cottenham) ;  and  Johnstone  v.  Beattie  (1843),  10  CI.  &  F.  pp.  86 — 90 
(language  of  Lyndhurst),  pp.  112 — 117  (Cottenham),  and  pp.  147,  148  (Langdale). 

^  See  Scott  v.  Bentley  (1856),  1  K.  &  J.  281  ;  24  L.  J.  Ch.  244. 

3  (1849),  1  Mac.  &  a.  362. 

*  Scott  v.  Bentley  (1855),  1  K.  &  J.  281,  284,  per  Page  Wood,  V.-C. 
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ever,  the  foreign  curator  is  appointed  under  the  law  of  a  lunatic's 
domicil  (hut  not  otherwise),  and  has  hy  such  appointment  hecome, 
under  the  law  of  such  foreign  country,  the  owner  for  certain  pur- 
poses of  the  lunatic's  movable  property,  he  may  enforce  his  right 
with  respect  to  it  in  an  English  Court,  just  as  he  might  had  he 
purchased  the  property  or  were  an  assignee  in  bankruptcy  under 
the  law  of  the  owner's  domicil.^  The  right  to  sue  is  then  acquired 
by  a  transaction  taking  place  wholly  under  the  law  of  a  foreign 
country,  and,  as  such,  enforceable  here.^ 


Rule  139. — If  a  foreign  curator  applies  to  the  Court 
to  have  the  person  of  the  lunatic  delivered  to  him,  or  for 
the  payment  to  him  of  money  belonging  to  the  lunatic, 
the  Court  may  in  its  discretion  either  grant  or  refuse 
the  application.'' 

"The  Court"  in  this  Rule  includes  any  Court  or 
person  having  the  jurisdiction  of  a  Judge  in  Lunacy.* 

Comment  and  Illustrations. 

The  tendency  of  our  Courts,  at  any  rate,  to  recognise  the  status 
of  a  foreign  curator  has,  as  already  pointed  out,  become  more  and 
more  marked. 


1  See  Rule  110,  p.  430,  ante. 

^  See  Didisheim  v.  London  §  Westminster  Sank,  [1900]  2  Ch.  15  ;  Thiery  v. 
Chalmers,  Guthrie  S;  Co.,  [1900]  1  Ch.  80  ;  witli  which  contrast  New  York  Security, 
^e.  Co.  Y.  Peyser,  [1901]  1  Ch.  666,  where  it  ia  held  that  the  foreign  committee 
of  a  man  domiciled  in  England,  though  resident  in  a  foreign  country  where  he  ia 
found  lunatic,  cannot  as  of  right  recover  the  lunatic's  movable  property  in  this 
country. 

'  See,  especially,  the  Lunacy  Act,  1890  (53  Vict.  u.  5),  s.  134. 

*  The  explanation  of  the  term  "  the  Court  "  is  added  because,  on  the  one  hand, 
the  jurisdiction  of  the  Lord  Chancellor,  of  the  Lords  Justices  of  Appeal  in  Chancery, 
or  either  of  them,  in  relation  to  the  custody  of  persons  and  estates  of  idiots,  lunatics 
and,  persons  of  unsound  mind,  is  not  transferred  to  the  High  Court  (Judicature 
Act,  1873,  B.  17,  sub-8.  (3) ),  and,  on  the  other,  the  powers  of  a  Judge  in  Lunacy 
under  the  Lunacy  Act,  1890,  do  not  belong  to  the  judges  of  the  High  Court 
as  such  (see  In  re  De  Linden,  [1897]  1  Ch.  453,  457,  judgment  of  Stirling,  J.), 
whUst  a,  Master  in  Lunacy  may  in  many  respects  exercise  the  jurisdiction  of  a 
Judge  in  Lunacy,  subject  to  an  appeal  to  the  Judge  in  Lunacy :  Lunacy  Act, 
1891,  s.  27,  sub-B.  (1),  and  Rules  in  Lunacy,  1892,  r.  11.  But  the  judges  of  the 
Court  of  Appeal  have  in  fact  the  jurisdiction  of  Judges  in  Lunacy  under  the  Lunacy 
Act,  1890,  s.  108,  sub-s.  (1).     See  Wood-Renton,  Lunacy,  p.  333. 
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Henoe,  occasionally  at  least,  a  foreign  curator  who  acts  under 
authority  given  him  by  the  law  of  the  lunatic's  foreign  domicil  has 
been  able  to  obtain  from  the  Court  control  of  the  lunatic's  person, 
as  in  the  following  ease  :  A  Portuguese  gentleman  is  domiciled  in 
Portugal.  His  property  is  mainly  in  Portugal.  He  is  resident  in 
England,  and  has  been  for  some  years  confined  there  as  a  lunatic. 
Proceedings  in  lunacy  are  taken  by  his  wife  in  Portugal,  and  she, 
imder  the  law  of  Portugal,  is  in  that  country  his  guardian  and  the 
administratrix  of  his  estate  (foreign  curator).  On  an  application 
from  a  Portuguese  Court  he  is  found  a  lunatic  in  England.  Liberty 
is  given  by  the  Court  for  the  removal,  by  the  committee,  of  the 
lunatic  to  Portugal  to  be  delivered  to  his  wife,  and  the  committee 
is  directed  to  pay  over  moneys  of  the  lunatic  in  England  to  the 
solicitor  of  his  wife.^ 

Hence,  too,  the  foreign  curator  may  often  obtain  from  the  Oom"t 
control  of  the  lunatic's  movables,  either  independently  of  any 
statute,  or  under  the  Lunacy  Act,  1890,  s.  134,  which  enables  the 
Court  to  give  a  foreign  curator  control  of  stock  standing  in  the 
name  of  the  lunatic. 

In  considering  this  point  it  is  convenient  to  set  aside  cases  where 
a  foreign  curator  may  base  his  claim  to  a  lunatic's  movables  on  the 
ground  that  the  curator,  having  been  appointed  under  the  law  of 
the  lunatic's  domicil,  has  for  certain  purposes  become  owner  of  the 
lunatic's  movables.^  It  may  be  convenient  also  to  distinguish 
cases  in  which  a  foreign  curator  applies  for  the  transference  to  him 
of  the  lunatic's  movable  property  independently  of  the  provisions 
of  the  Lunacy  Act,  1890,  s.  134,  and  cases  in  which  his  application 
is  based  upon  this  enactment. 

The  following  is  an  illustration  of  the  first  class  of  cases : — 

An  Englishman  while  resident  in  France  is  found  a  lunatic 
under  French  law,  and  a  curator  is  appointed  by  the  proper 
French  Court.  A  fund  in  this  country  amounting  to  900^.,  to 
which  the  lunatic  is  entitled,  is  paid  into  Court  here  under  the 
Trustee  Act,  1893,  s.  42.  Upon  a  petition  by  the  curator  for 
payment  out  of  Court  to  him  of  the  said  900i?.,  an  order  is  made 
by  the  Court  in  its  discretion  for  retaining  the  said  900/.  and  the 
payment  of  the  dividends  only  to  the  curator.^ 

1  In  re  Sottomaior  (1874),  L.  R.  9  Ch.  677,  679  ;  In  re  Burbidge,  [1902]  1  Ch. 
(C.  A.)  426. 

2  See  p.  493,  ante. 

3  In  re  Gamier  (1872),  L.  K.  13  Eq.  532.     The  payment  into  Court  is  in  the 
3)articular  case  made  under  the  Trustees  Relief  Act,  1847  (10  &  11  Vict.  c.  96),  now 
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Consider  now  the  Lunacy  Act,  1890,  s.  134,  and  oases  which 
illustrate  it.  The  section  runs  (except  as  to  the  words  in  brackets) 
in  the  following  terms : — 

"  Where  any  stock  is  standing  in  the  name  of  or  Tested  in  a 
"  person  residing  out  of  [England  i],  the  Judge  in  Lunacy,  upon 
"  proof  to  his  satisfaction  that  the  person  has  been  declared 
"  lunatic,  and  that  his  personal  estate  has  been  vested  in  a  person 
"  appointed  for  the  management  thereof  [i.e.,  a  foreign  curator  ^], 
"  according  to  the  law  of  the  place  where  he  is  residing,  may  [in 
"  its  discretion ']  order  some  fit  person  to  make  such  transfer  of 
"  the  stock  or  any  part  thereof  to  or  into  the  name  of  the  person 
"  so  appointed  [i.e.,  the  foreign  curator*]  or  otherwise,  and  also  to 
"  receive  and  pay  over  the  dividends  thereof,  as  the  judge  thinks  fit." 

As  to  this  enactment,  the  following  points  are  noticeable  : — 

The  power  of  the  Court  *  is,  as  to  cases  within  this  section,  in  the 
strictest  sense  discretionary ;  whilst  the  Court  cannot  act  under  the 
enactment  in  any  case  in  which  its  requirements  are  not  complied 
with,  a  foreign  curator  cannot,  because  its  requirements  are 
complied  with,  claim  as  of  right  that  the  Court  should  act  under  it. 
To  which  may  be  added  that,  provided  the  lunatic  is  resident  out 
of  England,  the  Court's  power  under  this  section  in  no  sense 
depends  upon  his  domicil. 

The  term  "  stock  "  is  used  in  a  very  wide  sense. ^ 

The  word  "  vested,"  in  regard  to  the  curator,  is  also  used  in  a 
wide  sense,  and  includes  the  right  to  obtain  and  deal  with,  without 
being  actual  owner  of,  the  lunatic's  personal  estate. 

The  following  are  illustrations  of  the  operation  of  the  enact- 
ment : — 

A  Spaniard,  born  in  Spain,  has  acquired  a  domicil  and  is  domi- 

Tepealed.  Compare  In  re  Knight,  [1898]  1  Oh.  (0.  A.)  267.  See  also  In  re 
De  Linden,  [1897]  1  Ch.  463,  where  a  fund  standing  in  England  to  the  account 
of  a  German  lunatic  is  paid  over,  under  the  directions  of  the  Court,  to  a  German 
tribunal,  which  stands  in  the  position  of  a  foreign  curator.  In  this  instance 
t;he  lunatic  was  a  ward  of  the  German  Court,  both  resident  and  domiciled  in 
Germany. 

'  "  England  "  substituted  for  "  the  jurisdiction  of  the  High  Court." 

^  Added  for  the  sake  of  elucidation. 

3  These  words  give  the  effect  of  In  re  Knight,  [1898]  1  Ch.  (C.  A.)  257,  260,  261. 

*  See  Rule  139,  p.  493,  ante. 

*  "  '  Stock '  includes  any  fund,  annuity,  or  security  transferable  in  books  kept  by 
■"  any  company  or  society,  or  by  instrument  of  transfer  alone,  or  by  instrument  of 
"  transfer,  accompanied  by  other  formalities,  and  any  share  or  interest  therein, 
"  and  also  shares  in  ships  registered  under  the  Merchant  Shipping  Act,  1864  " : 
lunacy  Act,  1890  (63  Viet.  u.  5),  a.  341. 
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oiled  in  New  York.  He  resides,  and  has  for  many  years  resided, 
in  France.  He  is  declared  lunatic  by  a  Frencli  Court.  A  French, 
curator  is  appointed.  An  application  is  made  by  the  curator  for  an 
order  transferring  securities  of  the  lunatic  to  the  French  curator. 
The  order  is,  as  a  matter  of  discretion,  granted.^ 

A  lady  residing  in  Victoria  is  declared  lunatic  hy  the  Supreme 
Court  sitting  in  Lunacy,  and  the  Master  in  Lunacy  is  appoiated 
to  manage  her  property,  which  consists  of  English  stock  standing 
in  her  name.  The  English  Court  is  petitioned  on  behalf  of  the 
Master  to  transfer  such  stock  into  his  name.  The  word  "vested" 
in  sect  134  includes  the  right  to  obtain  and  deal  with  a  lunatic's 
personal  estate  without  being  actual  owner  thereof.  The  Court 
in  its  discretion  orders  the  transfer  of  the  stock  into  the  name  of 
the  Yictorian  Master  in  Lunacy.^ 

A  lady  resident  in  New  South  Wales  is  detained  there  in  a 
lunatic  asylum.  She  has  never  been  regularly  found  a  lunatic,  but 
is,  under  the  New  South  Wales  Lunacy  Act,  "  a  lunatic  patient." 
Under  the  Act  the  Master  in  Lunacy  of  New  South  Wales  has  the 
management  of  the  property  of  a  lunatic  patient,  and  may  sue  for 
and  receive  the  debts  due  to  a  lunatic  patient,  but  the  patient's 
property  is  not  vested  in  him.  The  lady  is  absolutely  entitled  to  a 
fund  in  England  in  the  hands  of  trustees,  and  also  to  an  income  of 
30^.  a  year.  The  Master,  in  effect  as  foreign  curator,  applies  to  the 
Court  to  have  the  fund  paid  over  to  him.  The  Court,  in  its 
discretion,  declines  to  order  the  fund  to  be  paid  over  to  the  Master, 
but  directs  the  payment  of  the  income  to  him.' 

It  may  be  well  to  remind  the  reader  that  no  foreign  curator  has 
any  authority,  by  virtue  of  his  foreign  appointment,  with  regard  to 
English  immovables.* 

1  In  re  Be  Larragoiti,  [1907]  2  Ch.  (0.  A.)  14. 

2  In  re  Brown,  [1895]  2  Ch.  (0.  A.)  666. 

3  In  re  Barlow's  Will  (1887),  33  Ch.  D.  (C.  A.)  287.  The  ground  for  not  payings 
over  the  fund  was  apparently  that  the  patient  had  not  been  found  a  lunatic,  and 
her  property  was  not  vested  in  the  Master. 

*  "No  guardian,  curator,  committee  of  the  estate,  or  assignee  in  bankruptcy, 
"  either  appointed  by  a  foreign  jurisdiction  or  holding  the  office  by  virtue  of  a 
"  foreign  law,  has  any  authority  with  regard  to  the  English  real  estate  of  his 
"minor,  lunatic,  or  bankrupt":  Weatlake,  s.  166,  p.  207;  Grimwood  v.  Bartels 
(1877),  46  L.  J.  Ch.  788  ;  Waite  v.  Binglei/  (1882),  21  Ch.  D.  674.  There  is  a 
limited  exception  to  t£is  statement  as  to  a  curator  under  the  Lunacy  Act,  1890, 
s.  131.     See  p.  491,  u.  3,  ante. 
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Rule  140.^ — The  law  of  a  country  where  a  thing  is 
situate  {lex  situs)  determines  whether 

(1)  the  thing  itself,  or 

(2)  any  right,   obligation,  or  document  connected 

with  the  thing, 
is  to  be  considered  an  immovable  or  a  movable. 

Comment. 

Whether  a  given  thing  is  in  its  nature  a  movable  or  an  immov- 
atle,  i.e.,  whether  it  can  in  fact  be  moved  or  not,  is  manifestly 
a  matter  quite  independent  of  any  legal  rule.  A  law,  however, 
may  determine  that  a  thing  in  its  nature  movable  shall,  for  some 
or  for  all  legal  purposes,  be  subject  to  the  rules  generally  appli- 
cable to  immovables,  or  that  a  thing  in  its  nature  immovable  shall, 
for  some  or  all  legal  purposes,  be  subject  to  the  rules  applicable  to 
movables.  In  this  sense,  and  in  this  sense  alone,  law  can  deter- 
mine whether  a  given  thing  shall  be  treated  as  a  movable  or  as  an 
immovable.  Thus,  the  law  of  England  can  determine,  as  in  fact  it 
does,  that  title  deeds  shall  be  considered  as  part  of  the  real  estate, 
and  descend  to  the  heir,  or,  in  other  words,  that  title  deeds  shall  in 
some  respects  be  considered  or  treated  as  immovables.  The  only 
law  which  can  efEeotively  determine  whether  subjects  of  property 
shall  be  treated  as  movables  or  immovables  is  the  law  of  the 
country  where  a  given  piece  of  property  is  in  fact  situate.  Law, 
as  already  pointed  out,  deals  in  reality  with  rights ;  and  the  law  of 
the  country  where  a  given  tangible  thing  is  in  fact  located  can 
determine  whether  the  rights  over  such  thing,  e.g.,  land,  or  obli- 
gations connected  with  it,  or  the  documents  which  embody  such 

'  Story,  H.  447;  Nelson,  pp.  147,  148.  Compare  for  different  views  on  the 
subject,  Bar  (Gillespie's  transl.,  2nd  ed.),  o.  229,  p.  506. 

2  ChatfieU  v.  Berchtoldt  (1872),  L.  R.  7  Ch.  192 ;  Freko  v.  Ca/rhery  (1873),  L.  E. 
16  Eq.  461 ;  Ex  parte  Sucker  (1834),  3  Dea.  &  Ch.  704  ;  De  Fogassieras  v.  Vuport  (2) 
(1881),  11  L.  R.  Ir.  123;  Dmcm  v.  Lawson  (1889),  41  Ch.  D.  394;  Monteithv. 
Monteith's  Trustees  (1882),  Ct.  Sess.  Cas.  4th  ser.  ix.  982. 
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lights  or  obligations,  shall  be  treated  as  movables  or  immovables. 
Thus,  title  deeds,  as  already  pointed  out,  are  in  their  nature  mov- 
ables, but  title  deeds  in  regard  to  land  in  England  are  treated  as 
appurtenant  to  the  land  to  which  they  belong.  So  a  rent-charge 
on  lands  in  England  pur  autre  vie  is  for  some  purposes  made  per- 
sonal estate  by  English  law  without  being  strictly  treated  as  a 
movable.'  And  English  Courts  admit  the  right  of  other  countries 
to  determine  whether  property  within  their  limits  comes  within 
the  class  of  movables  or  immovables.  "When  slavery  existed, in 
■Jamaica,  the  slaves  on  the  estate  were  reckoned  appurtenant  to  the 
land,  and  have  been  held  by  our  Courts  to  pass  under  a  devise  of 
realty  in  Jamaica.^  Heritable  bonds,'  again,  in  so  far  as  they 
are  treated  by  the  law  of  Scotland  as  realty  or  immovables,  are 
recognised  as  immovables  by  English  Courts.*  The  last  example 
is  specially  noticeable  in  relation  to  our  Rule ;  it  shows  that  it  is 
the  lex  situs  which  determines  not  only  the  nature  of  a  thing,  but 
also  of  rights,  obligations,  or  documents  connected  with  a  thing. 
A  heritable  bond  may  itself  be  deposited  in  a  bank  in  England, 
but  it  is  Scotch  law— the  lex  situs  of  the  land  on  which  the  bond 
imposes  a  charge — that  determines  the  character  of  the  bond.  If 
this  be  borne  in  mind,  the  language  of  Story,  which,  if  carelessly 
xead,  might  be  misunderstood,  gives  a  correct  view  of  the  case. 
"  In  addition,"  he  writes,  "  to  these  \_i.e.,  lands,  houses,  &c.J, 
^'  which  may  be  deemed  universally  to  partake  of  the  nature  of 
""  immovables,  or  (as  the  common  law  phrase  is)  to  savour  of  the 
•"  realty,  all  other  things,  though  movable  in  their  nature,  which 
^'  by  the  local  law  are  deemed  immovables,  are  ia  like  manner 
■"  governed  by  the  local  law.     For  every  nation  having  authority 


^  ChatfieU  V.  BerchtoUt  (1872),  L.  E.  7  Ch.  192. 

■^  Ex  parte  Sucker  (1834),  3  Dea.  &  Ch.  704. 

'  "  A  'heritable  bond'  is  a,  bond  for  a  sum  of  money,  to  which  is  joined,  for 
""  the  creditor's  further  security,  a  conveyance  of  land  or  of  heritage,  to  be  held 
"  by  the  creditor  in  security  of  the  debt."  See  "Heritable  Bond,"  Bell's  Dio- 
.tionary  of  the  Law  of  Scotland  (ed.  of  1882).  See,  however,  the  Titles  to  Land 
■Consolidation  (Scotland)  Act,  1868  (31  &  32  Vict.  c.  101),  s.  117,  whereby  heritable 
bonds  are  now  made,  for  most  purposes,  part  of  movable  estate. 

*  In  re  Fitzgerald,  [1904]  1  Ch.  (C.  A.)  673 ;  Johnstone  v.  £aker  (1817),  4  Madd. 
474,  11.  ;  Jerningham-v.  Herbert  (1829),  4  Russ.  388,  395  ;  Allen  v.  Anderson  (18i6), 
6  Hare,  163. 

So,  if  a  debt  secured  by  a  mortgage  of  land  in  a  foreign  country  is,  under  the  law 
of  that  country,  an  immovable,  it  should  (semile)  be  treated  as  an  immovable  by 
English  Courts.  See  Lawson  v.  Commissioners  of  Inland  Revenue  (1896),  2  Ir.  E.  418  ; 
W.N.  (1896)  pp.  145,  148, -judgment  of  PaUes,  C.B. 
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""  to  prescribe  rviles  for  the  disposition  and  arrangement  of  all  the 
"  property  within  its  own  territory,  may  impress  upon  it  any  ehar- 
"  acter  which  it  shall  choose ;  and  no  other  nation  can  impugn  or 
"  vary  that  character.  So  that  the  question,  in  all  these  cases,  is 
"  not  so  much  Avhat  are,  or  ought  to  be  deemed  ex  sud  naturd, 
"  movables  or  not,  as  what  are  deemed  so  by  the  law  of  the  place 
""  where  they  are  situated.  If  they  are  there  deemed  part  of  the 
""  land,  or  annexed  (as  the  common  law  would  say)  to  the  soil  or 
"  freehold,  they  must  be  so  treated  in  every  place  in  which  any 
"  controversy  shall  arise  respecting  their  nature  and  character. 
""  In  other  words,  in  order  to  ascertain  what  is  immovable  or  real 
"  property  or  not,  we  must  resort  to  the  lex  loci  rei  sitce."  ^  And 
the  principle  conversely  applies  to  immovables  which,  by  the  lex 
-situs,  are  treated  as  movables. 

1  Story,  8.  447. 
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IMMOVABLES.! 

Rule  14 1.^ — All  rights  over,  or  in  relation  to,  an  im- 
movable (land)  are  (subject  to  the  exceptions  hereinafter 
mentioned)  governed  by  the  law  of  the  country  where  the 
immovable  is  situate  {lex  situs). 

Comment. 

"  The  general  principle  of  the  common  law  is,  that  the  laws  of' 
"  the  place,  where  such  [immovable]  property  is  situate,  exclusively 
"  govern,  in  respect  to  the  rights  of  the  parties,  the  modes  of 
"  transfer,  and  the  solemnities  which  should  accompany  them."  ^ 
"  The  common  law  has  avoided  all  .  .  .  difficulties  by  a  simple 
"  and  uniform  test.  It  declares  that  the  law  of  the  situs  shall 
"  exclusively  govern  in  regard  to  all  rights,  interests,  and  titles,  in 
"  and  to  immovable  property.  Of  course  it  cuts  down  all  attempts 
"  to  introduce  all  foreign  laws,  whether  they  respect  persons  or- 
"  things,  or  give  or  withhold  the  capacity  to  acquire  or  to  dispose 
"  of  immovable  property." '  "  All  questions  concerning  the- 
"  property  in  immovables,  including  the  forms  of  conveying  them, 
"  are  decided  by  the  lex  situs."*  The  general  principle  thus- 
enunciated  by  Story  and  by  Westlake  is  beyond  dispute,  and 
applies  to  rights  of  every  description.* 

'  Story,  chap.  X.,  ss.  424 -463  a ;  Westlake,  chap,  viii.,  pp.  202— 218  ;  Foote  (3rd. 
ed.),  chap,  vi.,  pp.  200—231  ;  Nelson,  pp.  142—148 ;  "Wharton,  ss.  273—296. 

As  to  jurisdiction  in  respect  to  immovables,  see  Kule  39,  p.  201,  ante.  Rule  81, 
p.  357,  ante,  and  Rule  85,  p.  378,  ante. 

^  Story,  B.  424.  Story's  statements  with  regard  to  the  rules  of  the  common  law 
as  regards  the  conflict  of  laws  may  be  considered  to  some  extent  authoritative. 

3  Story,  s.  463. 

«  Westlake  (4th  ed.),  p.  203. 

*  As  English  Courts  have  in  general  no  jurisdiction  to  adjudicate  upon  the  title- 
to  or  the  right  to  the  possession  of  foreign  land  (see  Rule  39,  p.  201,  ante),  the  oases  ■ 
with  regard  to  land  which  come  before  them  must  in  general  have  reference  to  land., 
in  England.    But  this  is  not  invariably  the  case.     (See  p.  203,  ante.) 
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Eule  141  applies  in  principle  not  only  to  English,  but  also  to 
"foreign,  immovables  (land),  in  so  far  as  it  may  happen  (which  is 
not  often  the  oase^)  that  English  Courts  are  called  upon  to 
■determine  rights  over  foreign  land,  or  (what  is  more  likely)  of 
money  in  England  which  represents  foreign  land.  Their  de- 
cision must  be  governed  by  the  lex  situs — i.e.,  the  law  of  the 
country  {e.g.,  France)  where  the  land  is  situate.  But  it  must  be 
remembered  that  in  this  Digest  the  lex  situs,  or  law  of  France, 
means  not  necessarily  the  territorial  law  of  France,  but  any 
law  which  the  French  Courts  would  apply  to  the  decision  of  the 
particular  case  ^  which  might  under  certain  circumstances  be  the 
local  law  of  some  other  country,  e.g.,  of  England.^  In  truth  an 
JEnglish  Court  in  the  rare  cases  when  it  determines  rights  in 
jespeet  of  foreign  land  follows  the  lex  situs  almost  of  necessity. 
The  sovereign  of  the  country  where  land  is  situate  has  absolute 
■control  over  the  land  within  his  dominions :  he  alone  can  bestow 
effective  rights  over  it ;  Ms  Courts  alone  are,  as  a  rule,  entitled  to 
exercise  jurisdiction  over  such  land.  If  English  Courts  were  to 
determine  rights  to  land,  e.g.  in  Italy,  by  any  other  law  than  the 
lex  situs,  our  tribunals  would,  in  the  first  place,  be  guilty  of  an 
indirect  encroachment  upon  the  rights  of  the  sovereign  of  Italy  over 
Italian  land,*  and  would,  in  the  second  place,  often  be  guilty  of  a 
refusal  to  recognise  rights  duly  acquired  under  the  law  of  a  foreign 
country.^ 

Capacity.^ — Hence  a  person's  capacity  to  alienate  an  immov- 
able inter  vivos,''  or  to  make  a  contract  with  regard  to  an  immov- 
able, or  to  devise'  an  immovable,  or  to  acquire  or  to  succeed^  to 
an  immovable,  is  governed  by  the  lex  situs. 

1  See  Eule  39,  p.  201,  ante. 

^  See  pp.  69,  79—81,  especially  p.  81,  note  2,  ante. 

'  See  Sewell,  Outline  of  French  La-w  as  affecting  British  Subjects  (1897),  p.  113  ; 
and  Vincent,  Diet,  du  Droit  Int.  Prive,  p.  289. 

*  See  General  Principle  No.  II.  (C),  p.  34,  ante. 

*  See  General  Principle  No.  I.,  p.  23,  ante.  It  should  be  remembered  that 
marriage,  even  where  there  is  a  marriage  contract,  almost  always  is,  as  between 
husband  and  wife,  an  assignment  of  property,  and  an  assignment  of  land  is  always 
subject  to  the  lex  sittis. 

^  See  Illustrations  1 — 4,  p.  506,  post. 

'  Story,  ss.  431—463.  Compare  Nelson,  p.  147;  and  see  Sell  v.  Miller,  14 
Iowa,  N.  S.  331  (Am.). 

"  Ibid.     Compare  In  re  Sernando  (1884),  27  Ch.  D.  284. 

9  Birtwhisik  v.  Vardill  (1840),  7  CI.  &  F.  895  ;  Re  Don's  Estate  (1857),  4  Drew. 
194  ;  Fenton  v.  livinffstone  (1859),  3  Macq.  497  ;  Duncan  v.  Lawson  (1889),  41 
Ch.  D.  394. 
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"  If  a  person  is  incapable,  from  any  .  .  .  circumstance,  of  trans- 
"  f erring  his  immovable  property  by  the  law  of  the  situs,  his 
"  transfer  will  be  held  invalid,  although  by  the  law  of  his  domicil 
"  no  such  personal  incapacity  exists.  On  the  other  hand,  if  he  has 
"  capacity  to  transfer  by  the  law  of  the  situs,  he  may  make  a  valid 
"  title,  notwithstanding  an  incapacity  may  attach  to  him  by  the 
"  law  of  his  domicil.  This  is  the  silent  but  irresistible  result  of 
"  the  principle  adopted  by  the  common  law,  which  has  no  admitted 
"  exception."  ^ 

"  It  may  be  laid  down  as  a  general  principle  of  the  common 
"  law,  that  a  party  must  have  a  capacity  to  take  according  to  the 
"  law  of  the  situs ;  otherwise  he  will  be  excluded  from  all  owner- 
"  ship.  Thus,  if  the  laws  of  a  country  exclude  aliens  from  holding 
"  lands,  either  by  succession,  or  by  purchase,  or  by  devise,  such 
"  a  title  becomes  wholly  inoperative  as  to  them,  whatever  may 
"  be  the  law  of  the  place  of  their  domicil.  On  the  other  hand, 
"  if  by  the  local  law  aliens  may  take  and  hold  lands,  it  is  wholly 
"  immaterial  what  may  be  the  law  of  their  own  domicil,  either  of 
"  origin  or  of  choice."^ 

Eights  and  Formalities  of  Alienation  and  of  Contract? — So,  again, 
the  right  to  alienate  an  immovable,  and  the  modes  and  formalities 
of  alienation  *  of  an  immovable  inter  vivos,  and  the  restrictions  (if 
any)  imposed  upon  such  alienation,  are  governed  by  the  lex  situs. 
So  also,  apparently,  are  the  formalities  requisite  for  any  mere 
contract  with  regard  to  an  immovable.  On  this  last  point  it  is  neces- 
sary to  speak  with  considerable  hesitation.  The  language  of  authors 
such  as  Westlake  or  Story  ^  certainly  suggests  that  every  question 
with  regard  to  an  immovable,  and  therefore  the  formal  validity  of 
a  contract  having  reference  to  land,  is  governed  by  the  lex  situs. 
No  reported  case,  moreover,  it  is  submitted,  contradicts  this  con- 
clusion, and  Adams  v.  Clutterbuck  *  is  in  its  favour. 

But  the  expressions  of  Westlake  and  Story  will  be  found,  when 
carefully  examined,  to  apply  to  forms  of  alienation  or  conveyance, 
and  do  not  of  necessity  apply  to  the  form  of  a  contract.  The  doe- 
trine,  moreover,  of  both  these  writers,  that  the  formal  validity  of  a 

'  story,  s.  431. 
2  Story,  s.  430. 

'  See  Illustrationa  5 — 9,  pp.  506,  507,  post. 

*  Story,  8.  424  ;  Adams  v.   Clutterbuck  (1883),   10  Q.  B.  D.  403  ;  In  re  Hernando 
(1884),  27  Oh,  D.  284. 
'  See  p.  500,  ante. 
«  10  Q.  B.  D.  403. 
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contract  is  determined  ty  the  law  of  the  country  where  a  contract 
is  made  {lex  loci  contractus),  is  stated  in  terms  broad  enough, 
to  cover  1  a  contract  in  relation  to  immovables  or  land,  whilst 
Adams  v.  Clutterbuck^  relates  to  a  conveyance  or  alienation  of 
land,  or  at  any  rate  to  a  contract  forming  part  of  a  conveyance. 

Here  we  reach  the  root  of  the  diflSculty.  Contracts  with  regard 
to  land  usually  form  part  of  an  instrument  which  is  meant  to  con- 
vey or  alienate  land  or  an  interest  in  land,  but  the  form  of  such, 
an  instrument  is  admittedly  determined  by  the  law  of  the  country 
where  the  land  is  situate  {lex  situs).  The  question,  therefore, 
whether  a  contract  with  regard  to  an  immovable  is  or  is  not,  as  to 
its  form,  governed  by  the  lex  situs,  can  arise  only  when  the  contract 
is  not  intended  to  be  a  conveyance  or  alienation  of  the  land ;  as,. 
for  example,  where  X  agrees  in  England  with  A  that  he  will,  six 
months  after  the  date  of  the  agreement,  hire  a  house  in  Paris  for  A, 
or  where  X  agrees  with  A  in  Trance  that  he  will,  six  months  after 
the  date  of  the  agreement,  let  a  music  hall  in  London  to  ^.  In 
these  and  similar  instances  there  is  an  agreement  to  let  land  and 
not  a  conveyance  of  it,  and  the  question  may  arise  whether  the 
form  of  the  contract  is  governed  by  the  lex  situs  or  the  lex  loci 
contractus.  The  answer  to  the  inquiry  cannot  be  treated  as  cer- 
tain ;  the  better  opinion,  however,  probably  is  that  the  formalities 
of  a  contract  with  regard  to  immovables  are  governed  by  the  lex 


Marriage  as  an  Assignment  of  Foreign  Immovables.* — The  effect  of 
marriage  on  the  mutual  rights  of  husband  and  wife  with  regard  to 
any  foreign  immovable,  i.e.,  any  land  situate  out  of  England,  is 
(in  so  far  as  the  determination  of  such  rights  can  fall  within  the 
jurisdiction  of  an  English  Court)  governed  by  the  lex  situs  in  the 
sense  iu  which  that  term  is  used  in  this  Digest.' 

-'  Story,  88.  242—260 ;  Westlake  (4th  ed.),  pp.  271—274  ;  Foote  (3rd  ed.),  p.  371> 

2  10  Q.  B.  D.  403. 

'  See  App.,  Note  17,  "Law  Governing  Contracts  with  regard  to  Imraovables. " 
The  question  cannot  really  be  raised  in  England  with  regard  to  contracts  within 
the  fourth  section  of  the  Statute  of  Frauds,  for  that  enactment,  it  has  been  decided,, 
applies  to  procedure.  Zerotix  v.  £rown  (1852),  12  C.  B.  801;  22  L.  J.  C.  P.  1. 
Hence  a  contract  with  regard  to  an  interest  in  land  cannot  be  enforced  in  England 
unless  there  is  a  proper  note  or  memorandum  thereof  in  writing,  and  this  quite- 
independently  of  the  influence  of  the  lex  situs.  See  as  to  procedure,  chap,  xxxii., 
iiost.' 

*  See  Illustratiohs  10,  11,  pp.  507,  508,  ^os<.  As  to  the  law  governing  the  effect 
of  English  immovables  or  lands,  see  Exceptions  2  and  3,  pp.  510,  612,  post. 

'  See  pp.  69,  79 — 81,  especially  p.  81,  note  2,  ante. 
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Where  there  is  a  Marriage  Contract  or  Settlement. — The  Courts  of 
any  country  (e.g.,  France)  -where  land  is  situate  will  probably  wish 
to  giye  effect  to  the  marriage  contract  or  settlement,  but  it  is  for 
the  Courts,  or  law,  of  the  situs  to  decide  what  is  the  proper  law  of 
the  marriage  contract,  and  whether  provisions  allowed  by  that  law 
■are  or  are  not  prohibited  by  the  local  or  territorial  law  {e.g.,  of 
France)  in  respect  of  French  land. 

English  Courts,  if  called  upon  to  determine  directly  or  indirectly 
the  effect  of  a  marriage  contract  on  rights  to  French  land,  will 
attempt  to  decide  the  matter  as.  a  French  Court  would  decide  it, 
i.e.,  will  follow  the  lex  situs. 

Where  there  is  no  Marriage  Contract  or  Settlement. — Here,  again, 
English  Courts,  if  called  upon  to  determine  the  effect  of  a  marriage 
on  the  mutual  rights  of  husband  and  wife  {e.g.,  to  French  land) 
will  attempt  to  decide  the  matter  as  a  French  Court  would  decide 
it,  and  will  follow  the  lex  situs. 

Devolution.^ — Every  question  with  regard  to  the  devolution  of 
immovables,  or  land,  in  consequence  of  death  is  (subject,  of 
course,  to  the  exceptions  hereinafter  mentioned)  governed  by  the 
lex  situs.  And  this  is  so  whether  the  devolution  takes  place  under 
an  intestacy  or  under  a  will,  and  whether  the  immovables  be  real 
property  or  personal  property. 

The  result,  as  regards  the  devolution  of  a  deceased  person's 
English  immovables  or  land  (which  may  be  either  real  or  personal 
property^),  is  as  follows  : — 

The  deceased's  immovables  (whether  real  property  or  personal 
property')  pass  on  his  death  to  his  personal  representative*  for 
administration. 

The  beneficial  succession  to  such  immovables  depends  on  the 
nature  of  the  property. 

On  the  estate  being  cleared,  the  deceased's  real  property  descends, 
if  he  dies  intestate,  to  his  heir,  or  if  he  dies  having  made  a  valid 
will,  to  the  devisee ;  the  deceased's  chattels  real,  e.g.,  leaseholds, 
being  personal  property,  must  be  distributed  without  any  reference 
to  the  deceased's  lex  domicilii,  if  the  deceased  dies  intestate,  in 

1  See  lUustrations  12—17,  pp.  608,  609,  post.  Frehe  v.  Carlery  (1873),  L.  R.  16 
Eq.  461  ;  In  Goods  of  Oentili  (1875),  Ir.E.  9  Eq.  641  ;  Be  Fogassieras  y.  Duport 
(1881),  11  L.  E.  Ir.  123  ;  Coppin  v.  Coppin  (1725),  2  P.  Wma.  290 ;  Balfour  v.  Scott 
<1793),  6  Bro.  P.  0.  660     Drummond-r.  Drmrmond  (1799),  6  Bro.  P.  C.  601. 

2  See  pp.  76—77,  303,  ante. 

3  See  the  Land  Transfer  Act,  1897,  b.  2. 

4  See  t).  303.  ante. 
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■accordance  with  the  Statute  of  Distrihutions  {lex  situs),  or,  if  the 
deceased  dies  having  made  a  valid  will,  then  in  accordance  with  the 
terms  of  his  will.  In  other  words,  the  beneficial  succession  to  the 
deceased's  immovable  property  is  governed  by  the  lecc  situs  appli- 
cable to  the  particular  kind  of  immovables.^ 

The  formalities  required  for  the  devise  of  immovables,  whether 
realty  or  personalty,  the  restrictions  (if  any)  on  such  devise  or 
bequest,  and  generally  the  validity  of  a  will  of  lands,  are  wholly 
governed  by  the  ordinary  testamentary  law  of  England  {lex  situs) . 

The  devolution  of  immovables  situate  in  a  foreign  country, 
i.e.,  foreign  land,  or  of  money  representing  such  immovables,  is 
determined,  in  so  far  as  the  matter  can  be  dealt  with  by  English 
Courts,  in  accordance  with  the  lex  situs  or  law  of  such  foreign 
country  in  the  sense  in  which  the  term  is  used  in  this  digest.^ 

Guardianship,  Curatorship,  c^c.^ — The  appointment  of  a  guardian 
or  an  assignee  in  bankruptcy  under  the  law  of  a  foreign  country 
•does  hot  operate  as  an  assignment  to  such  guardian,  &c.  of  any 
inamovable  in  England.* 

Prescription.^ — The  question  whether  the  possessor  or  occupier 
of  an  immovable  or  land  has  or  has  not  acquired  a  title  thereto  by 
lapse  of  time,  i.e.,  by  prescription,^  is  to  be  determined  in  accord- 
ance with  the  lex  situs,  and  this  is  so  whether  the  land  is  situate  in 
England  or  in  a  foreign  country,  e.g.,  Erance.' 

Difficulties  in  application  of  Ruk. — The  principle  that  rights 
over  land  are  governed  by  the  lex  situs  is  thoroughly  well  estab- 
lished. The  application,  however,  of  the  principle  may  sometimes 
give  rise  to  difficulty.  It  may  be  hard  to  determine  how  far  a 
particular  provision  of  the  lex  situs  is  in  strictness  a  provision 
having  reference  to  rights  over  land.^     It  may  also  not  be  easy  to 

1  Duncan  v.  Lawsm  (1889),  41  Ch.  D.  394. 

2  See  pp.  79—81,  ante. 

3  See  Illustrations  18,  19,  pp.  509,  610,  post. 
*  See  Westlake,  s.  166,  p.  207. 

5  See  Illustration  20,  p.  510,  post. 

"  Beckford  v.  Wade  (1805),  17  Ves.  87  ;  Hicks  v.  Powell  (1869),  L.  E.  4  Ch.  741 
Me  Feat\   Trusts   (1869),  Jj.  E.  7  Eq.   302 ;  Pitt  v.   Dacre  (1876),  3  Ch.   D.  295. 
Compare  Westlake  (4th  ed.),  p.  210;  Eoote  (3rd  ed.),  pp.  205—208;  and  Nelson, 
p.  147. 

'  See,  however,  as  to  the  limitation  to  an  action,  and  with  regard  to  an  immovable, 
Exception  6,  p.  515,  post. 

"  See,  e.g.,  as  to  the  Mortmain  Act,  1888,  e.  4,  Mayor  of  Canterbury  v.  Wyburn, 
[1895]  A.  C.  89;  Attornty-Gineral  v.  Mill  (1831),  5  Bli.  693;  2  Dow  &  CI.  393  ; 
Attorney- General  Y.  Stewart  (1817),  2  Mer.  143. 

The  applicability  to  a  will  of  English  land  of  the  rule  that  marriage  is  a  revocation 
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determine  whether,  and  to  what  extent,  the  rights  afEected  by  a 
given  transaction  are  rights  over  land.^ 

Illustrations. 

1.  A  French  subject  domiciled  in  France  is  20  years  of  age, 
and  owns  freehold  land  in  England.  He  is  under  English  law  a 
minor.  He  conveys  the  land  to  a  purchaser.  The  effect  of  his 
minority  on  the  validity  of  the  conveyance  is  governed  wholly  by 
the  law  of  England.^ 

2.  A  man  of  22  is  the  citizen  of  a  foreign  country  where  he  is 
domiciled,  and  under  the  law  of  which  he  is  a  minor.  He  owns 
freehold  land  in  England.  He  is  under  English  law  an  adult. 
His  capacity  to  convey  land  is  unaffected  by  the  fact  that  he  is 
a  minor  by  the  law  of  his  foreign  domicil.' 

3.  A  foreign  corporation  is  formed  under  the  law  of  New  York 
for  the  purchase  of  land,  and  with  a  right  under  the  law  of  New 
York  to  hold  land.  The  capacity  of  the  corporation  to  hold  land 
in  England  is  governed  by  the  law  of  England.* 

4.  X,  a  domiciled  Scotchman  born  out  of  lawful  wedlock,  is 
legitimated,  according  to  Scotch  law,  by  the  marriage  of  his 
parents  after  his  birth.  His  father  is  possessed  of  freeholds  in 
England  and  dies  intestate.  X's  capacity  to  inherit  real  estate 
in  England  is  governed  by  the  law  of  England,  and  he  cannot 
acquire  the  fi-eeholds  by  inheritance.^ 

5.  A  domiciled  Frenchman  is  tenant  for  life  of  freeholds  in 
England.  His  right  to  deal  with  the  freeholds  is  governed  wholly 
by  the  law  of  England.^ 

6.  M  agrees  to  purchase  land  in  Demerara  of  iV,  borrows 
money  of  A  in  England  for  the  purchase,  and  agrees  in  England 

thereof  (Wills  Act,  1837,  s.  18)  may  well  appear  to  depend  upon  the  lex  situs,  but 
the  matter  is  (semile)  governed  by  the  law  to  which  husband  and  wife  become  subject 
at  the  time  of  the  marriage,  i.e.,  generally  speaking,  the  law  of  the  matrimonial 
domicil.  See  In  re  Martin,  Loustalcm  v.  Loustalan,  [1900]  P.  (C.  A.)  211,  240, 
judgment  of  Vaughan  Williams,  L.  J. 

1  See  In  re  Piercy,  [189S]  1  Ch.  83. 

2  See  Story,  ».  431. 

3  Ibid.     Compare  In  re  Hernando  (1884),  27  Ch.  D.  284. 

*  See  as  to  corporations,  Williams,  Real  Property  (20th  ed.),  pp.  295 — 298. 

5  See  Eule  137,  p.  479,  ante;  Birtwhistle  v.  Vardill  (1840),  7  CI.  &  P.  895; 
Fenton  v.  Livingstone  (1859),  3  Maoq.  497.  Note  that  Birtwhistle  v.  Vardill  has  no 
reference  to  taking  land  otherwise  than  by  descent.  In  re  Grey's  Trusts,  [1892] 
3  Ch.  88. 

•  See  p.  502,  ante. 
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to  secure  the  moaey  by  a  mortgage  of  the  land.  The  land  is  not 
properly  conveyed  to  A  according  to  the  formalities  required  by 
the  law  of  Demerara.  M  becomes  bankrupt.  X,  M'b  assignee, 
completes  the  purchase  of  the  land  from  N,  sells  it,  and  receives 
the  purchase-money.  Whether  A  has  an  equitable  right  to  the 
purchase-money  depends  on  the  law  of  Demerara  {lex  situs),  not 
of  England.' 

7.  A  domiciled  Frenchman  disposes  of  freehold  land  in  England. 
The  proper  form  of  conveyance  is  determined  by  the  law  of 
England.^ 

8.  A  domiciled  Englishman  conveys  to  a  purchaser  domiciled  in. 
England  a  right  of  shooting  over  lands  in  Scotland.  The  con- 
veyance is  made  by  an  instrument  in  writing,  but  not  under  seal. 
The  law  of  England  does,  but  the  law  of  Scotland  does  not, 
require  such  a  conveyance  to  be  under  seal.  The  conveyance  is 
valid,  i.e.,  the  forms  required  are  determined  by  the  law  of 
Scotland.^ 

9.  A  domiciled  Scotchman  conveys  to  a  purchaser,  who  is  also  a 
domiciled  Scotchman,  the  right  of  shooting  over  land  in  England. 
The  conveyance  is  made  by  an  instrument  not  under  seal.  The 
conveyance  is  invalid,  not  being  in  accordance  with  the  law  of 
England  [lex  situs).* 

10.  S,  an  Englishman,  domiciled  in  England,  marries  W,  a 
Frenchwoman  domiciled  in  France.  There  is  no  marriage 
settlement.  H,  after  his  marriage,  purchases  French  land.  On 
his  death,  the  rights  (if  any)  of  W  in  respect  of  ^'s  land  in 
France  are,  according  to  the  law  of  France  {lex  situs),  governed  by 
the  ordinary  law  of  England,^  except  that  the  right  to  dower,  as 
being  contrary  to  French  public  policy,  is  not  recognised  by  French 
law  in  respect  of  French  lands.  ^  On  the  death  of  H,  IF  has  no 
right'  to  "  community  "  in  the  French  land,  nor  to  dower. 

l\.  H,  a  Frenchman  domiciled  in  France,  marries  W,  a 
Frenchwoman,  domiciled  in  France.  The  parties  marry  under  the 
system  of  community,  and  there  is  no  marriage  settlement  or  con- 


1   Waterhouse  v.  StansfieU  (1851),  9  Hare,  234  ;  (1852),  10  Hare,  254. 
^  As  to  formalities  of  alienation,  see  p.  502,  ante. 

3  Adams  v.  Clulterbuck  (1883),  10  Q.  B.  D.  403. 

4  Inference  from  Adams  y.  C'lutterbuek  (1883),  10  Q.  B.  D.  403. 

'  I.e.,  the  law  of  the  matrimonial  domioil.     See  Sewell,  Preuoh  Law  affecting- 
British  Subjects,  pp.  112,  113  ;  and  Samuel  v.  Arrouard,  (1893)  21  Olunet,  644. 
«  Sewell,  p.  113. 
'  Ibid. ;  i.e.,  W  would  not  be  held  to  have  any  such  right  by  an  English  Court. 
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tract.  H,  after  his  marriage,  purchases  leaseholds  in  Massachusetts. 
According  to  the  law  of  Massachusetts  (lex  situs)  the  rights  of  a 
married  woman,  wherever  domiciled,  in  respect  of  land  in 
Massachusetts,  are  {semhle)  governed  by  the  local  law  of  Massa- 
chusetts. On  H^s  death  intestate  the  leaseholds  are  sold  by  his 
personal  representative  for  10,000^.  The  money  is  lodged  in  a 
bank  in  England.  The  right  of  W  in  respect  of  the  10,000/.  is 
governed  by  the  local  law  of  Massachusetts  (lex  situs) } 

12.  A  domiciled  Scotchman  dies  possessed  of  freeholds  and 
leaseholds  in  England.  He  leaves  no  will,  or,  what  in  this  case 
is  the  same  thing,  no  will  which  is  valid  according  to  the  law  of 
England.  The  freeholds  descend  to  his  heir,^  according  to  the 
law  of  England  {leic  situs).  The  leaseholds  devolve  upon  the 
deceased's  next  of  kin,'  as  determined  by  the  Statute  of  Distributions 
{lex  situs). 

13.*  T,  a  French  citizen,  dies  domiciled  and  resident  in  a  foreign 
country.  He  executes  a  will  in  accordance  with  the  formalities 
required  by  the  law  of  England,  i.e.,  by  the  Wills  Act,  1837,*  but 
not  in  accordance  with  the  formalities  required  by  the  law  of  the 
foreign  country.  By  his  will  T  makes  a  devise  of  leaseholds  and 
all  other  his  real  estate  and  chattels  real  in  England  to  trustees. 
The  devise  is  valid,  i.e.,  the  formal  validity  of  the  will  as  regards 
immovables  is  governed  by  the  lex  situs.^ 

14.  T,  domiciled  in  a  foreign  country,  devises  English  immovables 
to  trustees  upon  trust  for  sale  and  investment,  and  directs  the 
investments  to  be  held  upon  trusts  for  accumulation  extending 
beyond  the  periods  allowed  by  the  law  of  England.'     The  restric- 


'  The  Courts  of  Massachusetts  do  not  (semhle)  approve  the  view  taken  in  In  re 
Be  Nicols,  [1900]  2  Ch.  410.  See  "Selection  of  Cases  on  the  Conflict  of  Laws," 
by  J.  H.  Beale,  jun.,  iii.  p.  530. 

2  BirtwhistU  v.  rarditt  (1840),  7  CI.  &  F.  895. 

3  THmcan  v.  Lawson  (1889),  41  Ch.  D.  394,  with  which  compare  In  re  Goodman's 
Trusts  (1881),  17  Ch.  D.  (C.  A.)  266;  and  see,  as  to  legitimacy,  Eule  137,  p.  479, 

■ante. 

*  As  to  devise,  see  pp.  604,  505,  ante. 

«  1  Vict.  (,-.  26. 

^  Compare  De  Fogassieras-y.  Dupo7't  (1881),  11  L.  E.  Ir.  123.  This  case  is  an 
Irish  case,  and  refers  to  land  in  Ireland,  but  undoubtedly  is  sound  in  principle,  and 
applies  to  immovables  in  England.  Note  that  the  wiU,  which  also  contained 
bequests  of  movables,  was,  as  regards  them,  invalid,  as  not  being  executed  in 
accordance  with  the  testator's  lex  domicilii,  as  to  wbich  see  chap,  xxxi..  Rule  185, 
p.  669,  post. 

'  I.e.,  by  the  Thellusson  Act  (39  &  40  Geo.  III.  c.  98). 
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tions  on  the  devise  of  English  immovables,  and  the  prooeeds  thereof,, 
are  governed  by  the  lex  situs,  and  the  devise  is  invalid.^ 

15.2  2\  domiciled  in  a  foreign  country,  bequeaths  10,000/.  to 
trustees  to  purchase  land  in  England  for  the  support  of  a  charity. 
Whether  the  bequest  is  void  under  the  Mortmain  and  Charitable 
Uses  Act,  1888  ?^     Semble,  it  is.*     But  this  is  not  certain.^ 

16.  T,  domioiled  in  England,  leaves  by  wiE.  lands  in  Italy  to 
English  ti'ustees  upon  trust  to  sell  the  same,  and,  having  invested 
the  proceeds  in  English  investments,  to  hold  such  investments  on 
certain  trusts  which  are  valid  by  the  law  of  England  and  not  valid 
by  the  law  of  Italy.  The  right  of  the  trustees  to  take  and  to  sell 
the  land  is  governed  by  the  law  of  Italy  {lex  situs).  The  validity 
of  the  trusts  as  to  the  prooeeds  of  the  land  is  governed  not  by  the 
law  of  Italy,  but  by  the  law  of  England  (lex  domicilii).^ 

17.  T,  a  British  subject,  is  owner  of  land  in  Egypt.  He- 
executes  a  wiU.  containing  a  devise  of  such  land,  which  devise,  if 
governed  by  the  territorial  or  local  law  of  Egypt,  is  invalid.  It  is 
uncertain  whether,  at  the  time  of  the  execution  of  his  will  and  of 
his  death,  the  testator  had  an  English  or  an  Egyptian  domicil.  On 
his  death  his  executors  sell  the  land  for  16,000/.,  and  pay  the  sum 
into  an  English  bank.  It  is  admitted  that  the  validity  of  the 
devise  must  be  governed  by  the  lex  situs,  i.e.,  the  law  which  the- 
Egyptian  Courts  would  apply  to  the  case.  It  appears  under  the 
Code  Civil,  Arts.  77,  78,  as  interpreted  by  experts  in  Egyptian 
law,  that  the  law  which  would  be  held  applicable  to  the  case  by 
Egyptian  Courts  is,  on  account  of  the  testator's  nationality,  the- 
territorial  law  of  England.     The  devise  is  valid.' 

18.  The  proceeds  of  real  estate  (immovables)  in  England  be- 

'  IVeke  V.   Carbery  (1878),  L.  K.  16  Eq.  461,  with  ■Hrhich  oompaxe  In  Goods  of 
Gentili  (1875),  Ir.  Eep.  9  Eq.  541. 

*  As  to  wills  of  movables,  see  Rules  184,  185,  pp.  667,  669,  post. 
3  51  &  52  Vict.  0.  43,  s.  4. 

*  Attorney-General  v.   Mill  (1831),  2  Dow  &  01.  393  ;   Curtis  v.  Button  (1808), 
14  Ves.  537  ;  Westlake  (4tli  ed.),  p.  206 ;  Story,  s.  446. 

5  See  Mayor  of  Canterbury  v.  Wyburn,  [1895]  A.  C.  89. 

The  question  to  be  determined  is  whether  the  provisions  of  the  Mortmain  Acts 
constitute  a  law  affecting  English  land,  and  designed  to  prohibit  its  being  left 
directly  or  indirectly  by  will  to  a  charitable  use,  or,  as  far  as  regards  bequests  of 
personalty,  constitute  a  law  limiting  the  right  of  bequest,  and  intended  to  prohibit  . 
death-bed  gifts.  On  the  one  view,  which  is  apparently  that  of  the  House  of  Lorda 
{Attorney-General  v.  Mill),  T's  bequest  is  invalid ;  on  the  other  view,  which  is  that, 
of  the  Privy  Council  {Mayor  of  Canterbury  v.  Wyburn),  T'b  bequest  is  valid. 

6  In  re  Fiercy,  [1895]  1  Oh.  83. 

'  In  re  Baines  (unreported),  decided  by  FarweU,  J.,  19th  March,  1903. 
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longing  to  a  Chilian  lunatic  resident  in  Chili,  sold  under  the 
Partition  Act,  1868,  represent  such  real  estate,  and  are  not  pay- 
able to  his  Chilian  curator,  i.e.,  the  appointment  of  the  foreign 
ourator  does  not  affect  the  title  to  English  real  estate.^ 

19.  A  person  resident  in  Victoria  is  the  owner  of  real  estate 
(immovables)  in  England.  He  becomes  insolvent  under  a  Yietorian 
insolvency.  The  English  real  estate  is  not  thereby  vested  in  the 
insolvent's  assignee.^ 

20.^  A  agrees  with  X  in  England  to  convey  to  X  land  in  India. 
X  refuses  to  accept  the  conveyance,  on  the  ground  that  A  has  not 
a  title  to  the  land.  A  claims  a  good  title  by  prescription.  In 
proceedings  by  A  against  X  to  compel  X  to  accept  a  conveyance, 
the  question  whether  A  has  a  good  title  must  be  determined  in 
accordance  with  the  law  of  India  [lex  situs).*- 

Exception  1  .^ — The  efPect  of  a  contract  with  regard  to  an 
immovable  is  governed  by  the  proper  law  ®  of  the 
contract  (?). 

The  proper  law  of  such  contract  is,  in  general 
but  not  necessarily,  the  law  of  the  country  where 
the  immovable  is  situate  [lex  situs). 

Exception  2. — Where  there  is  a  marriage  contract,  or 
settlement,  the  terms  of  the  contract  or  settlement 
govern  the  mutual  rights  of  husband  and  wife  in 
respect  of  all  English  immovables  (land)  within  its 
terms,  which  are  then  possessed  or  are  afterwards 
acquired. 

The  marriage  contract,  or  settlement,  will  be 
construed  with  reference  to  the  proper  law  of  the 


>  Grimwood  \.  Sartels  (1877),  46  L.  J.  Ch.  788. 

2    Waite  \.  Bingley  (1882),  21  Ch.  D.  674. 

^  As  to  prescription,  see  p.  505,  ante.  Compare,  however,  Exception  6,  p.  616, 
post. 

*  Suggested  by  Sieks  v.  Powell  (1869),  L.  K.  4  Ch.  741.  Com-paxe  In  re  Peaf  s 
Trusts  (1869),  L.  E.  7  Eq.  302. 

°  See  as  to  this  Exception  chap.  xxvi.,Eule  154,  p.  572,  ^os<,  and  comment  thereon; 
and  App.,  Note  17,  "Law  governing  Contracts  with  regard  to  Immovables." 

"  For  meaning  of  "  proper  law  of  the  contract,"  see  chap,  xxv.,  Rule  146,  p.  529, 
j>ost. 
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contract,  i.e.,  in  the  absence  of  reason  to  the  contrary, 
by  the  law  of  the  husband's  actual  [or  intended  (?)] 
domicil  at  the  time  of  the  marriage. 

The  husband's  actual  [or  intended  (?)]  domicil  at 
the  time  of  the  marriage  is  hereinafter  termed  the 
"  matrimonial  domicil." 


Comment  and  Illustration. 

Whether  in  this  Exception  and  in  the  rest  of  this  Digest  the 
term  "  matrimonial  domicil "  ought  to  be  extended,  so  as  to  mean 
the  intended  domicil  of  the  husband,  when,  as  occasionally  happens, 
he,  though  domiciled  in  one  country,  intends,  to  the  knowledge  of 
both  parties  to  the  marriage,  to  become  immediately  domiciled  in 
another  country  {e.g.,  France),  is  a  question  on  which  there  is  no 
decisive  EngHsh  authority.  On  the  theory,  however,  which  seems 
to  be  adopted  by  English  Courts,  of  a  tacit  contract  between  the 
parties  about  to  marry,  that  their  mutual  property  rights  shall  be 
determined  by  the  law  of  their  matrimonial  domicil,  the  extension 
of  that  term  so  as  to  include  the  country  in  which  they  intend  to 
hecome,  and  do  become,  domiciled  immediately  after  their  marriage 
seems  to  be  reasonable ;  in  the  United  States  it  apparently  is  held 
that  the  matrimonial  domicil  may  sometimes  be  (as  here  defined) 
the  "  intended  domicil "  of  the  husband,  and  that  "  at  the  time  of 
"  the  marriage  interest  in  the  personal  [movable  (?)]  property  of 
"  each  spouse  passes  to  the  other,  if  at  all,  according  to  the  law  of 
"  the  '  matrimonial  domicil,'  that  is,  the  place  where  they,  at  the 
"  time  of  the  marriage,  contemplate  living  together;  which  is 
"  usually  the  domicil  of  the  husband."  ^ 

Though,  subject  to  this  explanation  of  the  term  "  matrimonial 
domicil,"  the  meaning  of  Exception  2  is  clear,  its  existence  under 
English  law  admits  of  not  unreasonable  doubt.^  Exception  2,  in 
truth,  must  stand  or  fall  together  with  Exception  3,  the  existence 
whereof  is  prima  facie  at  any  rate  established  by  In  re  De  Nicok.^ 
If,  in  the  absence  of  a  marriage  contract,  the  mutual  rights  of 

'  3  Bealo,  Cases,  pp.  629,  530  ;  and  see  Sarral  v.  Harral  (1884),  New  Jersey  Eq. 
Eep.  279. 

2  See  comment  on  Exception  3,  post,  and  generally,  App.,  Note  23,  "Effect  of 
the  De  Nicols  cases." 

3  [1900]  2  Oh.  410. 
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husband  and  wife  over  English  immovables  depend,  as  apparently- 
do  their  rights  to  English  movables,  on  a  tacit  or  implied  contract- 
that  their  mutual  property  rights  shall  be  fixed  by  the  law  of  their 
matrimonial  domioil,  it  almost  inevitably  follows  that  where  there 
is  a  marriage  contract  or  settlement,  the  law  of  their  matrimonial 
domicil  must  be  the  proper  law  of  such  contract,  i.e.,  the  law  by 
reference  to  which  they  intended  the  contract  to  be  construed  and 
interpreted. 

H,  a  Dutchman  domiciled  in  Holland,  marries  W,  a  Dutch- 
woman, also  domiciled  in  Holland.  H  is  at  the  time  of  the  mar- 
riage possessed  of  land  in  England,  and  afterwards  acquires  other 
land  there.  S  and  W  enter  into  a  marriage  contract  which  is- 
equaUy  compatible  either  with  the  intention  that  the  rights  of  E 
and  W  over  H'b  land  in  England  shall  be  governed  by  Dutch 
law,  or  with  the  intention  that  they  shall  be  governed  by  Enghsh. 
law.  Dutch  law  is  the  law  of  the  matrimonial  domicil  and  the 
proper  law  of  the  contract. 


Exception  3.^ — Where  there  is  no  marriage  contract  or 
settlement,  the  mutual  rights  of  husband  and  wife- 
over  English  immovables  (land),  whether  possessed  at 
the  time  of  the  marriage  or  acquired  afterwards, 
are  (probably)  governed  by  the  law  of  the  matri- 
monial domicil. 


Gomment. 

This  Exception,  in  common  with  Exception  2,  is  grounded  on_ 
the  principle  supposed  to  be  laid  down  by  the  House  of  Lords- 
in  De  Nicols  v.  Curlier'^  with  regard  to  movable  property,  and 
certainly  applied  by  Kekewich,  J.,  in  the  ease  of  In  re  De  Nicoh^' 
to  immovable  property,  namely,  that  when  persons  intermarry 
without  making  a  marriage  contract  or  settlement,  they  must  be 
assumed  to  enter  into  a  tacit  or  implied  contract  that  their  mutual. 
property  rights  shall  be  governed  by  the  law  of  their  matrimoniaL 


1  In  re  De  Nicols,  [1900]  2  Oh.  410;  De  Nicols  v.  Curlier,  [1900]  A.  C.  21. 
»  [1900] A.  0.  21. 
'  [1900]  2  Ch.  410. 
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domioil.^  The  effect,  in  short,  of  Exception  3  (taken  together 
with  Exception  2)  is  that  the  rales  now  admittedly  maintained  by- 
English  Courts  with  regard  to  the  law  governing  the  mutual  rights 
of  husband  and  wife  over  movable  property  apply  also  to  their 
mutual  rights  over  English  immovables  or  land. 

There  still,  however,  remains  the  important  question  whether 
In  re  De  Nicok  was  rightly  decided,  and  therefore  whether 
Exception  3  (for  which  In  re  Be  Nicols  is  the  one  direct  authority) 
and  with  it  Exception  2^  are  well  established. 

The  answer  to  the  inquiry  is  open  to  doubt.  In  re  De  Nicols 
might  have  been  decided  on  the  narrow  ground  that  the  English 
freeholds  and  leaseholds  purchased  by  H  were  bought  with,  and 
therefore  represented,  money  to  a  half  share  of  which  W  was, 
under  De  Nicols  v.  Curlier,  admittedly  entitled.  Nor  can  it  be 
disputed  that  the  Exception,  if  valid,  introduces  an  immense 
change  into  what  was  tUl  recently  supppsed  to  be  the  law  of 
England.  Westlake,  who  approves  of  the  principle  to  which 
In  re  De  Nicols  gives  expression,  doubts  whether  the  case  is  well 
decided,  and  sums  up  what  was  certainly  supposed  to  be,  until  the 
decision  of  the  two  De  Nicols  cases,  and  what  may  possibly  still  be, 
the  law  of  England,  in  the  following  words  : — 

"  The  effect  of  marriage,"  he  writes,  "  on  English  land,  in  the 
"  absence  of  express  contract,  is  governed  by  the  law  of  England, 
"  without  reference  either  to  the  domicU  of  the  parties  or  to  the 
"  place  of  celebration  of  the  marriage."  ' 

On  the  whole,  however,  it  is  safer  to  assume  that  In  re  De 


1  It  may  be  contended,  though  not,  it  is  submitted,  with  success,  that  the  House 
of  Lords,  CTen  in.  regard  to  the  movable  property  of  married  persons,  laid  down  a 
rule  narrower  than  the  principle  here  stated,  and  that  the  judgment  of  the  House 
applies  only  to  marriages  governed  by  the  law  of  a  country,  such  as  France,  where 
a  Code  provides  more  than  one  matrimonial  system  of  property,  or,  in  other  words, 
form  of  settlement,  one  of  which  the  parties  to  a  marriage  may,  at  their  option, 
adopt.  See  Eule  175,  p.  639,  post,  and  App.,  Note  23,  "  Effect  of  the  De  Nicols 
Cases." 

^  See  p.  510,  ante. 

-■<  Westlake,  s.  35,  p.  70.  See  Welch  v.  Tennent,  [1891]  A.  C.  639.  What  is  the 
rule  governing  the  effect  of  marriage  on  Irish  or  Scotch  land  must  be  considered  an 
open  question.  The  Courts  of  Ireland  and  Scotland  are  bound  by  the  decision  of 
the  House  of  Lords  in  De  Nicols  v.  Curlier,  but  they  are  not  bound  by  In  re  De 
Nicols,  and  may  possibly  hold  that  the  inference  drawn  in  that  case  from  De  Nicols 
V.  Curlier  is  erroneous.  It  is  also  certain  that  neither  Colonial  Courts  nor  the 
Privy  Council  itself  are  technically  bound  by  either  De  Nicola  v.  Curlier  or  In  re 
De  Nicols. 


514  CHOICE  OF  LAW. 

Nicols  is  well  decided,  and  that  Exception  3,  as  also  probaUy 
Exception  2  must,  though  with  some  hesitation,  be  treated  as  part 
of  the  law  of  England.^ 

Exception  3,  however,  which  we  assume  to  be  well  established, 
is  subject  to  limitations  which  ought  to  be  carefully  noted. 

(1)  It  applies  to  English  immovables,  but  it  does  not  apply  to 
foreign  immovables.  The  rights  of  the  parties  to  a  marriage  over 
such  immovables,  e.g.,  land  situate  in  France  or  in  Massachusetts, 
must  (as  already  pointed  out)  be  determined  by  an  English  Court 
vsrith  reference  to  the  lex  situs,  that  is,  by  reference  to  the  law 
which  the  Courts  of  the  country  where  the  property  is  situate,  in 
the  one  instance  Erance  and  in  the  other  Massachusetts,  deem 
applicable  to  the  case. 

(2)  No  marriage  contract,  whether  implied  or  expressed,  can 
give  to  the  parties  to  a  marriage  any  right  in  respect  to  EngHsh 
land  which  is  prohibited  by  English  law. 

(3)  No  marriage  contract,  whether  implied  or  expressed,  can  be 
enforced  in  England  if  its  enforcement  is  opposed  to  any  English 
rule  of  procedure  or  to  any  English  rule  as  to  the  formalities  with 
which  EngKsh  land  can  be  conveyed,  such,  for  example,  as  the  Statute 
of  Frauds,  ss.  4  and  7.  This  principle  was  admitted  by  all  parties 
in  the  argument  of  In  re  Be  Nicok. .  But  the  contention  that  the 
Statute  of  Frauds,  ss.  4  and  7,  made  it  impossible  to  enforce  the 
merely  tacit,  and  therefore  unwritten,  marriage  contract  between 
H  and  W  with  regard  to  land  in  England,  was  rejected  by  the 
■Court  on  the  ground  that  the  case  did  not  fall  within  the  scope  of 
the  statute. 

Illustrations. 

1.  H  and  W,  French  citizens  domiciled  in  France,  intermarry 
in  Paris  and  are  subject  to  the  system  of  community.  They 
afterwards  acquire  a  domicil  in  England.  H  makes  a  fortune 
in  trade  and  purchases  freehold  and  leasehold  land  in  England. 
•On  the  death  of  S,  Ws  rights  to  such  land  are  governed  by 
the  law  of  the  matrimonial  domicil,  viz.,  France,  and  W  is 
■entitled  to  a  half  share  thereof  and  a  will  under  which  H  attempts 
to  dispose  of  the  whole  of  such  freehold  and  leasehold  land  is,  as 
iar  as  such  disposition  of  Ws  half  share  goes,  invalid.^ 


'  See  Appendix,  Note  23,  "  Effect  of  the  De  Nicols  Cases." 

'  See  Code  Civil,  Art.  1401,  and  In  re  Be  NitoU,  [1900]  2  Ch.  410. 
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2.  H  and  W  are  Frenoli  citizens  domiciled  in  France.  They 
intermarry  in  Paris,  and  intermarry  in  accordance  witli  the 
formalities  required  by  French  law.  H  afterwards  acquires  land 
in  Massachusetts.  He  leaves  a  will  under  which  he  disposes  of 
such  land  in  favoui-  of  A.  Ws  rights  over  such  land  are 
governed  by  the  lex  situs,  i.e.,  by  the  law  of  Massachusetts, 
which  {semble)  is,  as  regards  rights  over  land,  the  local  or 
territorial  law  of  Massachusetts.  S's  will,  in  so  far  as  the 
question  can  come  before  an  English  Court,  is,  as  regards  such 
land,  valid. 

Exception  4.^ — Under  Exceptions  1  and  2  to  Rule  185 
[i.e.,  under  the  Wills  Act,  1861,  ss.  1  and  2], 
a  will  made  by  a  British  subject  may,  as  regards 
such  immovables  in  the  United  Kingdom  as  form 
part  of  his  personal  estate^  (chattels  real),  be  valid 
as  to  form,  though  not  made  in  accordance  with 
the  formalities  required  by  the  lex  situs. 

Exception  5. — An  assignment  of  a  bankrupt's  property  to 
the  representative  of  his  creditors  under  the  English 
or  the  Irish  or  the  Scotch  Bankruptcy  Acts  is  an 
assignment  of  the  bankrupt's  immovables,  wherever 
situate.* 

Exception  6.* — The  limitation  to  an  action  or  other  pro- 
ceeding with  regard  to  an  immovable  is  (probably) 
governed  by  the  lex  fori  (?).^ 


1  In  re  Grassi,  [1905]  1  Ch.  584 ;  In  re  Watson,  Carlton  \.  Carlton  (1887),  W.  N. 
142  ;  35  W.  R.  711.  See  comment  on  Exceptions  1  and  2,  pp.  673 — 678,  post,  and 
App.,  Note  18,  "  The  Wills  Act,  1861." 

-  As  to  the  relation  between  "personal  estate,"  i.e.,  "personal  property,"  and 
immovables,  see  pp.  75,  76,  and  p.  304,  cmte. 

'  See  Rule  68,  p.  329,  ante,  and  Rule  109,  p.  429,  ante.  For  an  explanation  of 
this  statement  see  Rules  cited,  and  contrast  Rule  110,  p.  430,  ante. 

*  See  Beckford  v.  Wade  (1805),  17  Ves.  87  ;  Sicks  v.  Fowell  (1869),  L.  R.  4  Oh. 
741  ;  In  re  Peafs  Trusts  (1869),  L.  R.  7  Eq.  302 ;  Fitl  t.  Baere  (1876),  3  Ch.  D. 
295.  Oompare,  however,  Westlake  (4th  ed.),  p.  210,  and  Foote  (3rd  ed.),  pp.  205 — 
208. 

'  As  to  principle  that  all  matters  of  procedure  are  governed  by  the  hx  fori,  see 
chap,  xxxii.,  p.  708,  post. 
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Comment. 

Whether  the  possessor  or  occupier  of  land  who  has  no  title- 
thereto  has  acquired  by  lapse  of  time  a  defence  against  an  action 
or  other  proceeding  for  the  recovery  thereof,  under  a  law  (Statute- 
of  Limitations)  which  bars  the  remedy  of  the  person  otherwise 
entitled  to  recover  the  land,  is  a  question  of  procedure  which,, 
on  general  principles,  ought  to  be  determined,  and  probably  is. 
determined,  by  English  Courts  in  accordance  with  the  lex  fori} 

It  is,  however,  arguable  that  the  limitation  to  an  action  in 
regard  to  land  is  determined  by  English  Courts  in  accordance  with 
the  lex  situH?  But  the  authorities  in  support  of  this  deviation 
from  the  well-established  principle  that  procedure  is  governed  by 
the  lex  fori  are,  to  say  the  least,  not  conclusive.'    And  it  is  prob- 

'  For  meaning  of  lex  fori,  see  pp.  69,  78,  ante. 

2  BecTcford  v.  Wade  (1805),  17  Ves.  87;  Sichs  v.  Fowell  (1869),  L.  R.  4  Ch. 
741  ;  In  re  Peat's  Trusts  (1869),  L.  E,.  7  Eq.  302;  Fitt  v.  Bacre  (1876),  3  Ch.  D. 
295. 

'  No  certain  inference  can  be  dra-wn  from  cases  having  reference  to  land  in 
England,  for  when  an  action  is  brought  in  an  English  Court  -with  reference  to- 
English  land,  the  lex  fori  and  the  lex  situs  coincide,  and  the  case  is  decided,  by 
whatever  name  the  law  be  called,  in  accordance  with  the  law  of  England. 

The  cases  in  which  English  Courts  entertain  proceedings  -with  regard  to  foreign. 
Land  are  necessarily  rare  and  exceptional.  (See  Rule  39,  p.  201,  ante,  and 
exception  thereto,  p.  203,  ante.)  And  the  reported  cases  having  reference  to 
such  proceedings  may  suggest,  but  do  not  show  conclusively,  that  English  Courts- 
have  held  questions  of  limitation  to  be  governed  by  the  lex  sitm. 

Beckfard  v.  Wade  (1805),  17  Ves.  87,  is  not  a  case  decided  by  an  English  Court. 
in  reference  to  foreign  land.  It  is  a  decision  by  the  Privy  Council  as  a  Court 
of  Appeal  from  Jamaica.  It  refers  to  prescription,  and  only  shows  that  the- 
aoquisition  of  a  title  to  land  in  Jamaica  is  determined  by  the  law  of  Jamaica. 

Sicks  V.  Powell  (1869),  L.  R.  4  Ch.  741,  only  establishes  that,  where  the  lex  situs 
deprives  a  person  of  title  to  foreign  land,  he  cannot  enforce  in  England  any  right 
depending  on  the  possession  of  a  title  under  the  lex  situs  ;  but  the  language  of 
Hatherley,  C.  (p.  746),  suggests  that,  in  proceedings  with  regard  to  land,  questions 
of  procedure  may  perhaps  be  governed  by  the  lex  situs. 

In  re  Peat's  Trusts  (1869),  L.  R.  7  Eq.  302,  seems  to  have  been  in  substance- 
an  Indian  action.  The  question  to  be  decided  was,  what  were  the  shares  claimable 
by  di£Eerent  parties  interested  in  a  fund  in  England  which  represented  the  proceeds 
of  the  sale  of  land  in  India.  But  the  decision  seems  to  have  rested  on  the  assump- 
tion that  the  right  to  a  share  in  the  fund  was  the  same  as  the  right  to  a  share  in 
the  Indian  land,  and  that  «  person  whose  right  to  recover  a  share  in  the  land, 
was  barred  by  an  Indian  Statute  of  Limitations  could  not  in  the  English  proceed- 
ings claim  the  share  in  the  fund  which  represented  such  land.  It  was  not,  more- 
over, absolutely  necessary  to  decide  what  was  the  effect,  in  the  English  proceedings, 
of  the  Indian  Statute  of  Limitations. 

Pitt  V.  Dacre  (1876),  3  Ch.  D.  295,  decides  that,  in  an  action  to  recover  from  a 
person  in  England  the  arrears  of  an  annuity  chargeable  on  and  payable  out  of  the^ 


IMMOVABLES.  517 

able  that,  while  the  acquisition  of  title  to  land  by  prescription  is 
governed  by  the  lex  situs,  the  effect  of  a  Statute  of  Limitations 
which  only  bars  the  remedy  for  the  recovery  of  land,  and  does  not 
give  a  prescriptive  title  to  land,  is  governed  by  the  lex  fori} 

Illustration. 

X  mortgages  land  in  one  of  the  British  colonies  to  A.  X  is  in 
England.  A  brings  an  action  to  obtain  a  foreclosure  decree 
against  X.^  The  time  within  which  such  an  action  can  be  brought 
in  England  is  (semble)  governed  by  the  lex  fori? 

rents  of  land  in  Jamaica,  the  time  within  which  an  action  may  be  maintained 
for  the  reooTery  of  the  annuity  is  determined,  not  by  the  English  Statute  of 
Limitations,  i.e.,  the  Eeal  Property  and  Limitation  Act,  1833  (3  &  4  Will.  IV. 
c.  27)  {lex  fori),  but  by  the  law  of  Jamaica  [lex  situs).  This  is  the  strongest 
authority  in  support  of  the  view  that  the  limitation  to  an  action  with  regard  to 
land  is  goTemed  by  the  lex  situs  ;  but  the  case  is  not,  even  if  rightly  decided,  quite 
conclusive.  The  law  of  Jamaica,  as  to  the  point  in  question,  was  the  old  law  of 
England  prior  to  3  &  4  WiU.  IV.  u.  27 ;  and  it  is  possible  to  explain  the  case 
simply  on  the  ground  that  3  &  4  Will.  IV.  u.  27,  applies  only  to  land  in  England, 
and  that,  as  regards  foreign  land,  the  lex  fori  is  the  old  law  of  England,  which  in 
this  case  coincided  with  the  lex  situs. 

'  See,  especially.  Story,  s.  582  ;  and  Foote,  pp.  205—208. 

2  See  Paget  v.  Ede  (1874),  L.  R.  18  Eq.  118;  and  compare  Exception  (p.  203, 
ante)  to  Bole  39. 

^  When,  in  accordance  with  Kale  68  (p.  329,  ante)  and  Rule  109  (p.  429,  ante), 
an  assignment  under  the  bankruptcy  law  of  one  country  {e.g.,  England)  operates 
as  an  assignment  to  the  representative  of  the  bankrupt's  creditors  of  lands  situate 
in  another  country  {e.ff.,  Victoria),  the  lands,  or  rather  the  proceeds  thereof,  are 
distributable  in  accordance  with  the  rules  of  the  English  banlmiptcy  law,  and  not 
in  accordance  with  the  lex  situs.  This  may  perhaps  be  looked  upon  as  a  further 
exception  to  Rule  141  (p.  500,  ante).  The  case,  however,  seems  hardly  to  come 
naturaUy  under  this  head ;  the  subject  of  distribution  is  not  the  lands,  but  the 
proceeds  of  the  lands. 


(     518    ) 


CHAPTER  XXIV. 
MOVABLES.i 

Capacity. 

Rule  142.^ — A  person's  capacity  to  assign  a  movable, 
or  any  interest  therein,  is  governed  by  the  law  of  his 
domicil  [lex  domicilii)  at  the  time  of  the  assignment  (?). 

This  Rule  must  be  read  subject  to  the  effect  of  Rules 
143  and  144.^ 

Comment. 

In  principle,  capacity  for  the  assignment  of  a  movable,  e.g.,  by 
gift  or  sale,  should  be  governed  by  the  lex  domicilii  of  the  as- 
signor.* Thus  if  X,  a  minor  domiciled  in  Scotland,  makes  a  gift  of 
goods  ia  England,  his  capacity  to  make,  and  therefore  the  validity 
of,  the  gift  depends  (it  would  seem)  upon  the  law  of  Scotland. 
But  on  this  matter  it  is  impossible  to  speak  with  certainty. 
Capacity  to  alienate  movables  probably  stands  in  the  same  position 

'  "Westlake  (4th  ed.),  chap,  via.,  and  especially  pp.  192 — 199;  Foote,  pp.  261 — 
264;  PhlUimore,  sa.  581—592;  Story,  ss.  374—402;  "Wharton,  sa.  297—377; 
Savigny  (G-uthrie's  transl.,  2ud  ed.),  ss.  366—368,  pp.  174—187 ;  Bar  (Gillespie's 
transl.,  2nd  ed.),  ss.  222-228,  pp.  488-502. 

The  Rules  in  this  chapter  refer  to  individual  assignment  of  movables,  e.g.,  by  sale 
or  gift.     See  for  General  Assignment  of  Movables  in  consequence  of — 

(1)  Marriage.     (See  pp.  635— 644,  ^osi.) 

(2)  Bankruptcy.     (See  pp.  329—343,  429—436,  ante.) 

(3)  Death.     (See  pp.  343 — 353,  443 — 454,  ante  ;  and  compare  chaps,  xxx.,  xxxi., 

post.) 

2  See  Savigny  (Guthrie's  transl.),  s.  367,  p.  182.  Contrast  Wharton,  ss.  329— 
333.  Compare  North-  Western  Bank  v.  Poynter,  [1895]  A.  0.  56,  especially  language 
of  Lord  Watson,  p.  75. 

s  See  pp.  519,  622,  post. 

*  See,  e.g.,  Savigny,  a.  367,  p.  182.  Though  Savigny  is,  of  course,  not  an 
authority  in  England  even  in  the  sense  in  which  Story  may,  within  certain  limits, 
be  taken  as  an  authority  for  the  guidance  of  ^English  judges,  yet  the  doctrines 
supported  by  the  English  Courts  of  recent  years,  in  reference  to  the  choice  of  law, 
have  tended,  especially  as  regards  the  law  governing  the  assignment  of  movables, 
to  coincide  with  the  principles  laid  down  by  Savigny.  His  views,  therefore,  are 
well  worth  referring  to  on  questions  as  to  which  no  definite  decision  has  been  given 
by  English  Courts. 
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as  capacity  to  oontraot,  and  there  is  ^  oonsideralDle  doubt  as  to  the 
limits  within  which  contractual  capacity  is  governed  by  the  lex 
domicilii.  We  may,  at  any  rate  (it  is  submitted),  assume  that, 
where  in  fact  a  good  title  to  a  movable  is  acquired  under  the  lex 
situs,  it  will  be  treated  as  valid  in  England,  even  though  the 
person  {e.g.,  a  minor)  conferring  a  title  under  the  lex  situs  was 
incapable  of  giving  a  good  title  under  his  lex  domicilii,  or,  in  other 
words,  that  Eiule  142  is,  in  case  of  conflict,  liable  to  be  overridden 
by  either  Rule  143  or  Eule  144. 


Assignment  of  Movables  in  Accordance  with  Lex  Situs. 

Rule  143.^ — An  assignment  of  a  movable  which  can 
be  touched  *  (goods),  giving  a  good  title  thereto  accord- 
ing to  the  law  of  the  country  where  the  movable  is 
situate  at  the  time  of  the  assignment  [lex  situs),  is 
valid.* 


'  See  chap,  xxv.,  Rule  149,  p.  534,  and  Exception  1,  p.  538,  post. 

'  This  Rule  is  approved  (Iknbiricos  v.  Angh- Austrian  Bank,  [1905]  1  K.  B.  (0.  A.) 
677,  683,  judgment  of  Vaughau  WiUiams,  L.  J.),  and  extended  to  a  cteque  of 
which  a  transfer  is  made  in  a  foreign  country,  whioh  transfer  is  valid  by  the  law  of 
that  country,  though  it  w^ould  not  have  been  valid  if  made  in  England,  under 
EngUsh  law.  Cammell  v.  Sewell  (1860),  5  H.  &  N.  728;  (1858),  3  H.  &  N. 
617  ;  Castrique  v.  Imne  (1870),  L.  R.  4  H.  L.  414,  429,  opinion  of  Blackburn,  J., 
delivered  to  H.  L. ;  Freeman  v.  E.  India  Co.  (1822),  5  B.  &  Aid.  617 ;  Liverpool 
Marine  Co.  v.  Hunter  (1867),  L.  R.  4  Eq.  62  ;  In  re  Queensland,  ^c.  Co.,  [1891]  1  Ch. 
536,  545,  judgment  of  North,  J.  Though  this  case  is  decided  by  the  C.  A.,  [1892] 
1  Ch.  219,  on  a  ground  different  from  that  taken  by  North,  J.,  no  dissent 
is  expressed  from  his  view  as  to  the  authority  of  the  lex  situs.  Alcock  v. 
iSmith,  [1892]  1  Ch.  (C.  A.)  238.  Contrast  Zaeave  v.  Credit  Lyonnais,  [1897]  1 
Q.  B.  148,  following  Kleinwort,  Sons  ^  Co.  v.  Comptoir  National  D'Escompte  de  Paris, 
[1894]  2  Q.  B.  157.  In  the  case  of  Bmhiricos  v.  Anglo-Au,strian  Bank,  the 
defendants  acquired  a  title  to  the  cheque,  which  was  good  according  to  the  law  of 
the  country  where  such  title  was  obtained,  and  ought  to  be  recognised  as  valid  by 
the  Courts  of  other  countries ;  hence,  too,  the  defendants,  in  dealing  with  the  cheque, 
were  not  guilty  of  conversion.  In  the  case,  on  the  other  hand,  of  Lacave  v.  Credit 
Lyonnais,  the  defendants  had  not,  according  to  the  law  of  any  country,  acquired  a 
valid  title  to  the  cheque,  and  therefore,  by  dealing  with  the  cheque,  became  guilty 
of  conversion. 

'  Movables  (as  already  pointed  out,  pp.  68,  74 — 76,  ante)  are  either  things  which 
can  be  moved  and  touched,  i.e.,  goods,  or  things  which  cannot  be  touched,  i.e., 
choses  in  action  or  debts.  As  to  the  assignment  of  the  latter,  see  Rule  144,  p.  522, 
post. 

*  I.e.,  of  course,  in  England. 
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Comment. 

"As  to  personal  chattels,^  it  is  settled  that  the  validity  of  a 
"  transfer  depends,  not  upon  the  law  of  the  domicil^  of  the  owner, 
"  hut  upon  the  law  of  the  countiy  in  which  the  transfer  takes 
"  place.  Our  own  law  as  to  distress  and  market  overt  is  illustrative 
"  of  this.  The  goods  of  a  foreigner  distrained  in  the  house 
"  tenanted  by  an  Englishman  in  this  country  may  be  sold  for  the 
"  tenant's  rent,  and  the  purchaser  acquires  a  perfect  title,  what- 
"  ever  may  be  the  law  of  the  owner's  domicil.  So  the  goods  of  a 
"  foreigner  sold  here  in  market  overt  by  one  who  had  no  title  to 
"  them  could  not  be  recovered  from  the  purchaser.  In  both  eases 
"  the  property  would  pass  to  him  by  our  law. 

"...  The  cases  on  the  subject  are  clear  and  consistent.  In 
"  Oammell  v.  Seirell,^  the  master  of  a  Prussian  vessel  sold  the 
"  goods  of  an  Englishman,  which  were  on  board  his  ship  in  Norway, 
"  under  circumstances  which  gave  the  purchaser  no  title  according 
"  to  English  law,  but  a  good  title  according  to  the  law  of  Norway ; 
"  and  it  was  held  ia  the  Exchequer  Chamber  that  the  law 
"  of  Norway  must  govern  the  transaction,  and  that  the  property 
"  had  passed  to  the  purchaser.  The  authority  of  that  decision  was 
"  recognised  in  Hooper  v.  Gumm,^  and  by  the  House  of  Lords  in 
"  Castrique  v.  Imrie^  and  Williams  v.  Colonial  Bank." ^ 

"  In  my  view,"  says  North,  J.,  in  another  case,  "...  it  is  not 
"  necessary  for  me  to  express  any  opinion  on  this  interesting  and 
"  difficult  question  [viz.,  as  to  the  effect  of  the  lex  domicilii]  ; 
"  for,  assuming  the  principle  above  stated  [viz.,  mobilia  sequuhfur 
"  personam]  to  include  such  a  case  as  the  present,  there  is  another 
"  equally  well-known  rule  of  law,  viz.,  that  a  transfer  of  movable 
"  property,  duly  carried  out  according  to  the  law  of  the  place 
"  where  the  property  is  situated,  is  not  rendered  ineffectual  by 


1  See,  for  whole  of  this  quotation,  Aleock  v.  Smith,  [1892]  1  Ch.  (0.  A.)  238,  267, 
268,  judgment  of  Kay,  L.  J. 

'  This  language  probably  only  refers  to  cases  in  which  a  title  acquired  under 
the  owner's  lex  domicilii  conies  into  competition  with  a  title  acquired  under  the  lex 
situs  of  the  movable.  We  should  go  further  than  the  authorities  justify  if  we  laid 
down  that  under  no  circumstances  could  a  title  acqxiired  merely  under  the  lex 
domicilii  be  good  (see  Rule  145,  p.  526,  post). 

3  3  H.  &  N.  617  ;  5  H.  &  N.  728  ;  29  L.  J.  Ex.  350. 

*  L.  E.  2  Ch.  282. 

5  L.  E.  4  H.  L.  414. 

«  15  App.  Caa.  267. 
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"  showing  that  such  transfer  as  carried  out  is  not  in  accordance 
"  with  what  would  be  required  by  law  in  the  country  where  its 
"  owner  is  domiciled.  To  give  an  instance.  According  to  Scotch 
"  law  it  is  necessary,  in  order  to  give  a  charge  on  corporeal  mov- 
"  ables,  that  they  should  be  delivered  to  and  placed  in  the  possession 
"  of  the  creditor.  But  if  a  domiciled  Scotchman  resident  in  London 
"  gave  a  duly  registered  bill  of  sale  on  the  furniture  of  his  house, 
"  that  would  be  a  complete  and  effectual  transfer  of  the  property, 
"  without  its  being  delivered  to  the  creditor,  notwithstanding  that 
"  such  a  disposition  of  furniture  in  Scotland  would  have  been 
"  ineffectual  without  delivery."  ^ 

These  judicial  dicta  are,  it  is  submitted,  decisive  in  support  of 
Eule  143.  They  show  that  the  notion  once  prevalent,  and  in 
favour  of  which  strong  dicta  may  be  cited,^  that  the  transfer  or 
assignment  of  an  individual  movable  was  invalid  unless  made  in 
accordance  with  the  owner's  lex  domicilii,  is  now  rejected  by  our 
Courts,  and  that  the  transfer  of  goods  in  accordance  with  the  lex 
situs  gives  a  good  title  in  England  whatever  be  the  domicil  of  the 
owner  or  whatever  the  mode  of  transfer. 

A  judgment  in  rem  by  a  Court  of  competent  jurisdiction  which 
transfers  the  property  in  goods  from  one  person  to  another  is 
d  fortiori  conclusive,  and  gives  a  good  title  to  the  person  in  favour  of 
whom  the  judgment  is  given,'  and  the  effect  in  this  respect  of  such 
a  judgment  may  now  be  considered  a  deduction  from  the  principle 
stated  in  Rule  143.  This  should  be  noted,  because  most  if  not  all 
of  the  decisions,  as  contrasted  with  the  judicial  dicta,  which  can  be 
cited  in  support  of  our  Rule,  refer  to  judgments  or  to  proceedings 
of  a  judicial  character.* 

Illustrations. 

1.  -4  is  a  domiciled  Frenchman.  His  watch  is  stolen  in  London 
and  sold  to  X  ia  market  overt.  X  acquires  a  good  title  against  A, 
even  if  A  shows  that  a  sale  in  market  overt  does  not  give  a  good 
title  according  to  the  law  of  France.' 

1  In  re  Queensland,  ^o.  Co.,  [1891]  1  Ch.  536,  545,  judgment  of  North,  J. 

2  E.g.,  judgment  of  Loughborough,  C,  in  Sill  v.  Worswich  (1791),  1  H.  Bl.  665, 
690. 

'  See  chap,  xvii.,  Rule  105,  p.  423,  amte. 
■  *  E.g.,  Cammell-v.  Sewell  (1860),  5  H.  &  N.  728;  AlcocTcx.  Smith,  [1892]  1  Ch. 
(C.  A.)  238 ;  In  re  Queemlmd,  ^e.  Co.,  [1891]  1  Ch.  536 ;  [1892]  1  Oh.  (C.  A.)  219. 

5  See,  for  these  cases,  Cammellv.  Sewell  (1860),  5  H.  &  N.  728,  743,  744,  per 
Curiam.  Compare  language  of  Kay,  J.,  in  Alcocic  v.  Smith,  [1892]  1  Ch.  (C.  A.) 
238,  267,  268,  cited  p.  520,  ante. 
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2.  A  is  domiciled  in  Grermany,  but  is  resident  in  lodgings  in 
London.  His  goods  are  seized  by  the  superior  landlord,  under  a 
distress  for  rent  due  from  the  lodging-house  keeper.  The  goods 
are  sold  to  X.  X,  whatever  the  law  of  Germany,  has  a  good  title 
to  the  goods  as  against  A.^ 

3.  A  is  domiciled  in  England.  His  ship  is  wrecked  on  the 
coast  of  Norway.  The  cargo  is  sold,  wrongfully  according  to 
English  law,  by  M,  the  captain,  to  X,  who  acquires  a  good  title 
according  to  Norwegian  law.  X  brings  the  goods  to  England. 
X  has  a  good  title  here  to  the  goods  against  A.^ 

4.  A  cheque  on  a  London  bank  is  drawn  in  Roumania  in  favour 
of  A.  It  is  stolen  whilst  in  the  post  and  presented  by  the  thief  at 
a  bank  in  Vienna,  which  cashes  the  cheque  in  circumstances  which, 
under  Austrian  law,  give  the  bank  a  good  title  to  the  cheque  and 
the  proceeds  thereof.  The  Vienna  bank  sends  the  cheque  to  X  4"  Co., 
English  bankers,  who  obtain  payment  of  the  cheque  at  the  London 
bank  on  which  it  is  drawn.  A  sues  X  8f  Co.  for  conversion. 
X8f  Co.  have  a  good  title  to  the  cheque  as  against  A,  i.e.,  the 
Vienna  bank  acquire  a  good  title  under  the  law  of  Austria,  where 
the  cheque  is  transferred,  and  assign  that  title  to  X  8f  Co.^ 


Rule  144.^ — An  assignment  of  a  movable  which  cannot 
be  touched,  i.e.,  of  a  debt,  giving  a  good  title  thereto 
according  to  the   lex  situs  of  the  debt  (in  so  far  as  by 
analogy  a  situs  can  be  attributed  to  a  debt),  is  valid. 
Provided  that 

( 1 )  the  liabilities  of  the  debtor  are  to  be  determined 
by  the  law  governing  the  contract  between 
him  and  the  creditor  ;  * 


'  See  note  6,  p.  521. 

^  JEmUHcos  V.  Angilo- Austrian  Bank,  [1906]  1  K.  B.  (C.  A.)  677. 

"  The  transfer  of  the  cheque  in  Vienna  was  governed  by  Austrian  law,  and  gave 
"  the  Vienna  bank  a  good  title  to  the  cheque,"  which  title  they  transferred  to 
X  §  Co.  See  ibid.,  p.  679,  and  [1904]  2  K.  B.  870,  judgment  of  Walton,  J.,  which 
was  upheld  by  the  Court  of  Appeal. 

,  3  See,  especially,  Foote  (3rded.),  pp.  261—264  ;  Westlate  (4th  ed.),  pp.  196—199 ; 
Story,  ss.  395— 400  b  and  665;  In  re  Queensland,  ^o.  Co.,  [1891]  1  Ch.  536;  [1892] 
1  Gh.  (0.  A.)  219  ;  Alcock  v.  Smith,  [1892]  1  Ch.  (C.  A.)  238. 

*  Lee  V.  Abdy  (1886),  17  Q.  B.  D.  309 ;  Colonial  Bmk  v.  Cody  (1890),  16  App. 
Cas.  267. 
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(2)  the  right  to  recover  the  debt  is,  as  regards  all 
matters  of  procedure,  governed  by  the  lex  fori} 

Comment. 

There  has  been,  and  still  exists,  some  uncertainty  as  to  the  law 
which,  in  case  of  conflict,  goyerns  the  assignment  of  a  debt.  It 
has  sometimes  been  held  to  be  the  lex  fori?  According  to  another 
view,  the  law  governing  the  assignment  is  the  law  of  the  domicil 
of  (apparently)  the  creditor.'  The  doctrine  which  is  now  pretty 
well  established  in  England  is  that  which  is  enunciated  in  our 
Rule,  viz.,  that  an  assignment  of  a  debt  is  valid  if  made  in  accord- 
ance with  the  lex  situs,  in  so  far  as  a  situs  or  locality  can  be  by  a 
sort  of  analogy  attributed  to  a  debt. 

For  a  debt,  though  it  has  not  in  strictness  any  local  situation, 
may  be  so  connected  in  different  ways  with  a  particular  country 
as  to  possess  something  which  bears  an  analogy  or  resemblance 
to  a  situs.  Thus,  the  place  where  a  debtor  resides  (or  perhaps 
where  a  debt  is  made  payable)  may  be,  and  for  many  purposes 
is,  held  the  situs  of  the  debt ;  and  so,  again,  where  a  debt 
arises  from  a  bill  of  exchange  or  other  negotiable  instrument, 
the  bill  or  instrument  has  itself  a  local  situatioQ  which  may  be, 
and  is  in  fact,  treated  for  many  purposes  as  the  situs  of  the  debt.* 
When,  therefore,  a  situs  or  local  situation  can  be  thus  artificially 
ascribed  to  a  debt,  the  assignment  thereof  in  accordance  with  the 
lex  situs  is,  speaking  generally,  a  valid  assignment.'  Hence  the 
sale  of  a  bill  in  accordance  with  the  law  of  the  country  where 
the  bill  is  situate  is  a  valid  assignment  or  transfer  of  the  bill  and 
the  rights  arising  under  it.^ 

Provisos. — We  must,  however,  in  this  matter  distinguish 
between  the  validity  of  the  assignment  or  transfer  of  the  debt 
and  the  effeet  of  the  assignment  as  against  the  original  debtor. 


'  See  chap,  xxxii.,  post. 

2  The  Milford  (1858),  Sw.  362. 


'  See,  especially,  Story,  a.  397. 
*  Compare  pp.  309 — 314,  ante. 

5  The  two  recent  cases,  In  re  Queensland,  #c.  Co.,  [1891]  1  Ch.  536;  [1892]  1  Ch. 
(C.  A.)  219,  and  Akock  v.  Smith,  [1892]  1  Ch.  (C.  A.)  238,  which  most  distinctly 
affirm  the  validity  of  an  assignment  of  a  movable  in  aooordanoe  with  the  lex  situs, 
Ijoth  refer  to  the  assignment  of  a  chose  in  action  or  debt. 

Compare  Colonial  Bank  v.  Cody  (1890),  16  App.  Oas.  267,  and  same  case,  nom. 
Williams  v.  Colonial  Bamk  (1888),  38  Ch.  D.  (C.  A.)  388. 

6  Aleock  V.  Smith,  [1892]  1  Ch.  (C.  A.)  238. 
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The  validity  of  the  assignment  depends  on  the  lex  situs,  i.e.,  on 
the  law  of  the  place  where  the  deht  is  to  be  considered  as  situate. 

The  effect,  on  the  other  hand,  of  the  assignment  as  against  the 
debtor,  i.e.,  what  are  the  rights  acquired  by  the  assignee,  must 
(it  is  submitted)  depend  on  the  law  which  governs  the  contract 
between  the  debtor  and  the  creditor  (assignor).  Under  whatever 
law  the  assignment  takes  place,  the  liability  of  the  debtor,  X, 
cannot  be  increased  through  the  assignment  by  the  creditor  to 
another  person  of  the  claim  against  the  debtor.^ 

The  rights,  further,  of  set-off  and  the  like,  which  under  EngUsh 
law  are  treated  as  matters  of  procedure,^  are  governed  wholly  by 
the  lex  fori. 

Illustrations. 

1.  An  English  bill  payable  in  England  is  drawn  and  accepted  in 
England  by  an  English  firm  domiciled  in  England.  It  is  indorsed 
in  Norway  for  value  to  B.  In  consequence  of  judicial  proceed- 
ings in  Norway  against  L  (B's  partner),  the  bill  is  seized  in 
accordance  with  Norwegian  law,  and,  on  judgment  being  given 
against  L,  is,  when  overdue,  sold  in  accordance  with  Norwegian 
law  to  A.  Under  the  law  of  Norway,  A,  though  the  bill  is  over- 
due, takes  a  perfect  title  to  the  bill  and  the  proceeds  thereof  freed 
from  all  equities  or  claims  of  B.  Under  the  law  of  England,  a 
purchaser  of  the  bill  in  England  would,  the  bill  being  overdue, 
have  taken  it  subject  to  the  claims  of  B.  The  validity  of  the 
assignment  is  governed  by  the  law  of  Norway,  and  ^'s  claim  to 
the  bill  and  the  proceeds  thereof  is  valid  as  against  B.^ 

2.  X  8f  Co.,  an  English  banking  company,  assign  to  B  debts 
owing  to  X  4"  Co.  from  debtors  resident  in  Scotland.  No  notice 
of  the  assignment  is  given  to  the  Scotch  debtors.  A  brings  an 
action  in  Scotland  against  X  8f  Co.  and  arrests  (attaches)  the 
debts  due  from  the  Scotch  debtors  to  X  8f  Co.  Under  Scotch 
law,  the  arrestment  is  equivalent  to  an  assignment  to  A  with  inti- 
mation or  notice  to  the  debtors.  Under  the  law  of  England,  the 
assignment  to  B  would,  under  the  like  circumstances,  take  priority 
over  the  assignment  to  A.  A  obtains  judgment  in  Scotland 
against  X  for  more  than  the  amount  of  the  debts  arrested.     He 

1  See  Foote,  261—264. 

''  See  chap,  xxxii.,  Bule  193,  p.  708,  post. 

3  Alcoeh  V.  Smith,  [1892]  1  Ch.  (C.  A.)  238.  See,  especially,  pp.  263—255, 
judgment  of  Eomer,  J. ;  pp.  263,  264,  judgment  of  Lindley,  L.  J. ;  pp.  267,  268, 
judgment  of  Kay,  Xi.  J. 
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has  obtained  a  good  title  under  the  assignment  in  aooordanoe  with 
the  lex  situs  (Scotland).  The  assignment  is  valid,  and  the  claim 
of  A  has  priority  to  the  claim  of  B.^ 

'6.  X,  an  Englishman,  incurs  in  England  a  debt  to  A,  also  an 
Englishman.  The  debt  is  assigned  in  France  by  A  to  JB.  The 
validity  and  extent  of  £'s  claim  against  X  is  governed  by  the  law 
of  England,  i.e.,  it  depends  upon  the  obligations  incurred  under 
English  law  by  X  to  ^.^ 

4.  The  circumstances  of  the  case  are  the  same  as  in  Illustration  3. 
jB  brings  an  action  against  X  for  the  debt.  X,  at  the  time 
of  contracting  the  debt,  has  a  set-off  against  A.  X  can  plead  the 
set-off  in  the  action  by  B. 

5.  In  1891,  S,  domiciled  in  New  York,  assigns  in  New  York 
to  W,  his  wife,  a  reversionary  interest  in  an  English  trust  fund. 
Under  the  law  of  New  York  notice  is  not  required  in  order  to 
complete  the  assignment.  In  1894,  IT,  being  in  England,  assigns 
the  said  interest  to  A  by  way  of  mortgage.  Notice  of  the  later 
assignment  is  given  to  the  English  trustees.  In  an  administration 
action  in  England  the  later  assignment  in  favour  of  A  is  good 
against  the  earlier  assignment  in  favour  of  W,  i.e.,  the  effect  of 
notice  is  determined  by  the  law  of  England  {lex  fori)  and  not  by 
the  law  of  New  York.^ 


Rule  145.* — Subject  to  the  exception  hereinafter 
mentioned,  and  to  Rules  143  and  144,®  the  assignment 
of  a  movable,  wherever  situate,  in  accordance  with  the 
law  of  the  owner's  domicil,  is  valid. 


1  Compare  J»  re  Queensland,  %c.  Co.,  [1891]  1  Ch.  536  ;  [1892]  1  Oh.  (0.  A.)  219. 
This  case  is  decided  by  North,  J.,  on  the  ground  given  in  the  illustration.  It  is 
decided  by  the  Court  of  Appeal  {affirming  the  judgment  of  North,  J.)  on  a  different 
ground,  but  the  Court  does  not  seem  to  question  the  soundness  of  the  view  taken 
•by  North,  J.  Note  that  In  re  Queensland,  ^e.  Go.  is  an  instance  of  a  distinct  conflict 
between  the  lex  situs  and  the  lex  domicilii,  and  that  the  lex  situs  prevailed. 

"  Compare  Lee  v.  Abdy  (1886),  17  Q.  B.  D.  309. 

'  Kelly  V.  Sehm/n,  [1905]  2  Ch.  117.  The  ratio  decidendi  was  "the  law  of  the 
"  Court  which  is  administering  the  fund,"  which  is  equivalent  to  "  the  law  of 
"the  forum  for  the  recovery  of  the  debt."  See  Westlake,  p.  404,  Add.  Semile, 
that  in  this  case  the  lex  fori  and  the  lex  sitm,  in  so  far  as  a  trust  fund  has  a  situs,, 
coincide. 

*  See  Story,  o.  384. 

5  See  p.  519  and  p.  522,  ante. 
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Comment  and  Illustrations. 


"  The  general  rule  is,  that  a  transfer  of  personal  property,  good 
"  by  the  law  of  the  owner's  domicil,  is  valid  wherever  else  the 
"  property  may  he  situate."  ^  "  The  transfer  of  personal  property 
"  must  be  regulated  by  the  law  of  the  owner's  domicil,  and,  if  valid 
"  by  that  law,  ought  to  be  so  regarded  by  the  Courts  of  every 
"  other  country  where  it  is  brought  into  question."  ^ 

"  It  seems  clear  that  a  transfer  of  movables,  here  good  by  our 
"  law,  would  here  be  held  good,  notwithstanding  that  it  might  not 
"  comply  with  formalities  required  by  the  law  of  the  domicil  of 
"  the  owner,  but  there  has  not  been  quoted  to  me,  nor  have  I 
"  found,  any  clear  case  of  a  transfer,  good  according  to  the  law  of 
"  the  domicil  of  the  owner,  and  made  there,  but  held  bad  for  not 
"  conforming  to  the  law  of  the  country  where  the  goods  are 
"  situate."  ^ 

The  cases  which  illustrate  these  authoritative  dicta  have  mainly, 
if  not  exclusively,  reference  to  general  assignments  of  movables. 
No  reported  case  can  (it  is  believed)  be  cited  as  absolutely  sup- 
porting this  Eule  *  in  reference  to  individual  assignments,  e.g.,  by 
gift  or  sale ;  but  the  validity  of  such  assignments,  when  made  in 
accordance  with  the  owner's  lex  domicilii,  is  so  uniformly  taken 
for  granted  by  judges  and  by  writers  of  eminence,  such  as  Story, 
that  we  may  assume  that  a  sale  or  gift  by  a  person  domiciled  in 
England  will,  at  any  rate  if  made  in  England,  be  held  (if  it  be 
in  accordance  with  English  law)  to  be  valid  as  regards  goods, 
wherever  situate. 

And  it  may  possibly  be  the  case  that  such  sale  or  gift  of  goods 
situate  in  England,  by  a  person  domiciled  in  a  foreign  country, 
which  is  made  in  accordance  with,  and  is  valid  by,  the  law  of  his 
domicil,  will  be  held  valid  in  England.  iV  is  a  trader  domiciled  in 
Maryland,  and  carrying  on  business  both  in  Maryland  and  in 
England.  He  is  owner  of  movable  property  in  England.  N, 
under  a  deed  of  arrangement  executed  in  Maryland,  assigns  all 
his  property  to  ^,  as  trustee,  for  the  benefit  of  his  creditors.  The 
deed  is  valid  according  to  the  law  of  Maryland  (iV's  lex  domicilii), 
but  is  not  registered  in  accordance  with  the  Deeds  of  Arrangement 

1  story,  s.  384.     Compare  North  Western  Bank  v.  Poynter,  [1895]  A.  C.  56. 

2  Liverpool  Marine  Co.  v.  Bunter  (1868),  L.  R.   3  Ch.  479,  483,  judgment  of 
Chelmsford,  C. 

3  Dulaney  v.    Merry    ^    Son,    [1901]    1    Q.   B.    636,    641,    542,   judgment   of 
Channell,  J. 

*  The  oases  -which  may  be  cited  refer  to  general  assignments,  e.g.,  in  case  of  death. 
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Act,  1887  (50  &  51  Viot.  c.  57),  ss.  4,  5,  and  therefore,  if  gOYerned 
by  the  law  of  England  {lex  situs),  is  void.  After  the  deed  has  heen 
executed,  X,  a  creditor  who  has  obtained  judgment  in  England 
against  JV,  causes  Ws  movable  property  in  England  to  be  taken  in 
execution.  The  title  of  A  to  the  property  has  been  held  valid  as 
against  the  title  of  X.^  But  the  property  in  this  case  passed 
under  a  general  assignment.  How  far,  therefore,  the  principle  of 
Eule  145  applies  to  cases  of  individual  assignments  still  admits  of 
doubt. 

X,  domiciled  and  being  in  England,  makes  a  gift  by  deed  to  A 
of  goods  at  Paris.  The  gift  is  valid  here  without  reference  to 
French  law.^  If  X  were  to  bring  the  goods  to  England,  no 
third  person  ^  having  acquired  a  title  to  them  under  French  law, 
the  goods  would  be  held  to  be  the  property  of  A. 

The  same  result  ought  (it  would  seem)  to  follow  if  X,  when 
domiciled  in  England,  but  being  in  France,  makes  a  gift  by  deed 
to  A  of  goods  at  Paris.  In  such  a  ease,  however,  our  Courts  would 
possibly  hold  that  the  form  required  by  the  lem  loci  was  imperative, 
and  that  therefore,  if  the  gift  does  not,  by  the  law  of  France,  pass 
the  property  in  the  goods,  there  has  been  no  transfer  of  property 
at  all. 

X,  again,  domiciled  and  being  in  a  foreign  country,  where  pro- 
perty in  goods  can  be  conveyed  by  a  verbal  gift,  gives  A,  by  word 
of  mouth,  furniture  of  X's  in  London.  The  property  (perhaps) 
passes  to  A. 

It  must,  however,  remain  doubtful  whether,  at  any  rate,  the  two 
last  examples  do  not  fall  within  the  exception  to  om-  Eiule. 

Exception. — When  the  law  of  the  country  where  a  mov- 
able is  situate  {lex  situs)  prescribes  a  special  form  of 
transfer,  an  assignment  according  to  the  law  of  the 
owner's  domicil  {lex  domicilii)  is,  if  the  special  form 
is  not  followed,  invalid.* 

1  Dulaney  v.  Merry  ^  Son,  [1901]  1  Q.  B.  536. 

'  As  to  R:enoli  law,  see  Code  Civil,  Art.  931. 

3  This  limitation  must  probably  be  added  in  accordance  witb  Rule  143,  p.  519, 
ante.  See  Castrique  v.  Imrie  (1870),  L.  E.  4  H.  L.  414  ;  Cammell  v.  Sewell  (1860), 
5  H.  &  N.  728 ;  Stringer  v.  English,  #«.  Im.  Co.  (1870),  L.  E.  5  Q.  B.  599. 

'  Story,  s.  383.  See  Rohinson  t.  Bland  (1760),  2  Burr.  1077,  1079;  1  W.  Bl. 
234,  246.  The  exact  limits  of  this  exception  axe,  like  the  limits  of  the  Eule  itself, 
hard  to  fix.  Compare  Dulaney  v.  Merry  S;  Son,  [1901]  1  Q.  B.  536,  542,  judgment 
of  ChanneU,  J. 
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Comment. 

The  law  of  the  owner's  domicil  does  not  determine  the  validity 
of  a  transfer  of  movables,  if  "  there  is  some  positive  or  customary 
"  law  of  the  country  where  they  are  situate  providing  for  special 
"  oases  (as  is  sometimes  done),  or,  from  the  nature  of  the  particular 
"  property,  it  has  a  necessarily  implied  locality."  ^  Among  the 
latter  class  have  heen  placed  contracts  respecting  public  funds  or 
stock,  the  local  nature  of  which  requires  them  to  be  carried  into 
execution  according  to  the  local  law.  No  positive  transfer  can  be 
made  of  such  property  except  in  the  manner  prescribed  by  the 
local  regulations.^ 

1  Story,  8.  383. 
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CHAPTEE  XXV. 

C0NTEACT8.'— GENERAL  RULES. 

(A)  PRELIMINARY. 

Rule  146.* — In  this  Digest  the  term  "proper  law  of 
a  contract"  means  the  law,  or  laws,  by  which  the  parties 
to  a  contract  intended,  or  may  fairly  be  presumed  to  have 
intended,  the  contract  to  be  governed  ;^  or  (in  other 
words)  the  law  or  laws  to  which  the  parties  intended,  or 
may  fairly  be  presumed  to  have  intended,  to  submit 
themselves. 


Comment. 

A  contract  is  a  promise,  or  set  of  promises,  enforceable,  or  in- 
tended, at  any  rate,  to  be  enforceable,  by  law.  The  parties  to  a 
contract  must  always,  therefore,  intend,  or  be  presumed  to  intend, 
that  it  shall  be  subject  to,  or  governed  by,  the  law  of  some  country 
{e.g.,  England),  or,  it  may  be,  that  part  of  the  contract  shall  be 
governed  by  the  law  of  one  country  {e.g.,  of  England)  where  it  is 
made  and  part  of  the  contract  by  the  law  of  another  country 
{e.g.,  of  Scotland)  where  it  is  to  be  performed.*      The  law  or  laws 


^  Story,  chap.  Tiii.,  especially  as.  241 — 373  ;  Westlake  (4th  ed.),  chap,  xii., 
pp.  271—298  ;  chap,  xiii.,  pp.  299—308  ;  Foote  (3rd  ed.),  chap,  viii.,  pp.  341—482  ; 
Wharton,  as.  393—546 ;  PoUock,  Principles  of  Contracts  (7th  ed.),  pp.  387—394  ; 
Savigny  (Guthrie's  tranal.,  2nd  ed.),  as.  369—374,  pp.  194—272  ;  Bar  (Gillespie's 
transl.,  2nd  ed.),  sa.  247—284,  pp.  636—630. 

■'  For  the  substance  of  this  definition,  see  Lloyd  v.  Guibert  (1865),  L.  E..  1  Q.  B. 
116,  122,  lis,  per  Curiam,  judgment  delivered  by  Willes,  J.  ;  In  re  Missouri  Steam- 
ship Co.  (1889),  42  Ch.  D.  (C.  A.)  321,  336,  judgment  of  Halabury,  C.  Compare 
comment  on  Rule  151,  p.  645,  post.  See  also  Samlyn  v.  Talis/cer  Distillery,  [1894] 
A.  C.  202;  Spurrier  v.  Za  Cloche,  [1902]  A.  0.  446,  460;  Surman  y.  Fitzgerald, 
[1904]  1  Ch.  (C.  A.)  873. 

'  Or,  more  accurately,  though  in  more  cumbersome  language,  ' '  the  law  of  the 
"  country,  or  the  laws  of  the  countries,  by  the  law  or  the  laws  whereof  the  parties 
"  to  a  contract  intended,  or  may  fairly  be  presumed  to  have  intended,  tiie  contract 
"  to  be  governed." 

*  Samlyn  v.  Talis/cer  Distillery,  [1894]  A.  C.  202. 

D.  MM 
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hy  which  it  is  intended  that  a  contract  shall  be  governed  may  be 
conveniently  termed  the  "  proper  law  of  a  contract."  ^ 

Illustrations. 

1.  A  Scotchman  and  an  Englishwoman  marry  in  England.  It 
is  provided  by  the  terms  of  their  marriage  contract  that  the 
contract  shall  be  governed  by  the  law  of  Scotland.  The  law  of 
Scotland  is  the  proper  law  of  the  contract.^ 

2.  A  Scotchman  domiciled  in  Scotland  marries  in  England  a 
Scotchwoman,  also  domiciled  in  Scotland.  The  marriage  contract 
or  settlement  is,  before  their  marriage,  executed  in  England.  It  is 
in  the  Scotch  form.  The  law  of  Scotland  is  the  proper  law  of  the 
contract. 

3.  X,  an  English  underwriter,  enters  into  an  English  policy  of 
insurance  with  A,  an  English  shipowner.  It  is  part  of  the  terms 
of  the  policy  that  a  particular  term  in  it  shall  be  interpreted  in 
accordance  with  French  law.  The  law  of  England  and  the  law  of 
France,  to  the  extent  intended  by  the  policy,  constitute  the  proper 
law  of  the  contract. 

Rule  147.^ — Where  any  Act  of  Parliament  intended,  to 
have  extra-territorial  operation  makes  any  contract — 

(1)  valid,  or 

(2)  invalid, 

the  validity  or  invalidity,  as  the  case  may  be,  of  such 
contract  must  be  determined  in  accordance  with  such 
Act  of  Parliament,  independently  of  the  law  of  anj' 
foreign  country  whatever.* 

'"  As  to  the  rule.,  for  ascertaining  the  intention  of  the  parties,  or,  in  other  words, 
for  determining  what  is  the  "proper  law,"  see  Rule  152,  p.  556,  and  Sub- 
Eules  1—3,  pp.  560— 563,  post. 

«  Compare  Ghamberlain  v.  Napier  (1880),  15  Ch.  D.  614. 

'  See  Intro.,  General  Principle  No.  II.  (A.),  p.  34,  ante. 

'  For  examples  of  such  Acts  determining — • 

Capacity,  see  the  Marriage  Act,  1835  (5  &  6  Will.  IV.  o.  54) ;  the  Deceased  Wife's 
Sister's  Marriage  Act,  1907  (7  Edw.  VII.  o.  47)  ;  Brook  v.  Brook  (1861),  9  H.  L.  C. 
193;  the  Royal  Marriage  Act,  1772  (12  Geo.  III.  c.  11);  The  Sussex  Feerage  Case 
(1844),  11  01.  &  F.  85. 

Fm-m,  see  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  o.  23) ;  and  conf.  Este  v. 
Smyth  (1854),  18  Beav.  112;  23  L.  J.  Ch.  705;  BiUs  of  Exchange  Act,  1882 
(45  &  46  Vict.  u.  61),  h.  72. 

Legality,  see  Slave  Trade  Acts  (5  Geo.  IV.  u.  113  ;  7  Will.  IV.  &  1  Vict.  o.  91  ; 
6  &  7  Vict.  c.  98  ;  36  &  37  Vict.  u.  88). 
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Comment. 


Sometimes,  though  not  often,  an  Act  of  Parliament  lays  down  a 
positive  rule  as  to  the  validity  or  invalidity  of  a  contract,  wherever 
made.  Whenever  an  Act  of  Parliament  thus  validates  or  invalidates 
a  contract,  a  British  Court  must  obey  the  enactment,  without  con- 
sidering the  efEect  of  any  foreign  law  which  might  otherwise  be 
applicable  to  the  case. 

Illustrations. 

1.  A  British  subject  marries  a  Frenchwoman  at  Paris.  The 
marriage  is  celebrated  in  accordance  with  the  provisions  of  the 
Foreign  Marriage  Act,  1892.  The  marriage  is  invalid  in  France 
for  want  of  compliance  on  the  part  of  the  woman  with  the  for- 
malities required  by  French  law.  The  marriage  is  valid,  i.e.,  its 
validity  is  determined  solely  by  reference  to  the  provisions  of  the 
Foreign  Marriage  Act,  1892.^ 

2.  A  member  of  the  British  Royal  Family  manies  a  foreign 
woman  in  a  foreign  country,  in  contravention  of  the  provisions  of 
the  Eoyal  Marriage  Act  (12  Greo.  III.  c.  11),  which  apply  to 
members  of  the  Royal  Family  wherever  and  under  whatever  cir- 
cumstances they  marry.  The  marriage,  whether  valid  or  not  by 
the  law  of  the  foreign  country,  is  invalid,  i.e.,  its  validity  is  deter- 
mined solely  by  reference  to  the  Royal  Marriage  Act.^ 

3.  A  British  subject,  when  in  a  foreign  country,  lends  money  to 
be  employed  in  slave  trading,  in  contravention  of  the  Slave  Trade 
Act,  1824  (5  Greo.  IV.  e.  113),  s.  2,  and  the  Slave  Trade  Act, 
1843  (6  &  7  Yict.  c.  98).  The  contract,  whether  lawful  by  the 
law  of  the  foreign  country  or  not,  is  invalid.' 

4.  X  in  France  gives  A  a  cheque  drawn  by  him  on  an  English 
bank,  partly  in  payment  of  money  lent  by  ^  to  X  to  enable  him 
to  play  baccarat,  at  a  club  in  France,  and,  as  to  the  balance,  to  be 
applied  by  A  in  discharging  debts  incurred  by  X  when  playing  at 
baccarat  in  the  club.  The  consideration  for  the  cheque  is  legal 
according  to  the  law  of  France.  Under  the  Graming  Act,  1835 
(5  &  6  WlU.  IV.  e.  41),  s.  4,  the  cheque  is  to  be  deemed  given  for 
an  illegal  consideration.     The  Act  extends  to  a  cheque  given  for  a 

^  See  Este  v.  Smyth  (1854),  18  Beav.  112;  23  L.  J.  Ch.  705.  See,  further, 
■chap,  xxvii.,  Rule  172  (v),  p.  6li,  post. 

"^  The  Sussex  Peerage  Case  (184i),  11  CI.  &  F.  85. 
'  Compare  Reg.  v.  Zulueta  {\i,iZ),  1  C.  &  K.  215. 
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gambling  debt  in  a  foreign  country  even  though  the  consideration 
for  it  would  there  be  legal.  The  cheque  is  given  for  an  illegal 
consideration  and  is  invalid,  i.e.,  A  cannot  recover  upon  it  in  an 
English  Court.i 

Rule  148.^ — A  contract  otherwise  valid  cannot  be 
enforced  if  its  enforcement  is  opposed  to  any  English 
rule  of  procedure.* 

Comment  and  Illustrations. 

This  Eule  is  easy  to  understand,  and  illustrations  of  its  opera- 
tion are  easy  to  find. 

1.  X,  at  Calais,  orally  engages  A  to  serve  him  as  a  clerk  for 
m.ore  than  a  year;  there  is  no  written  memorandum  of  the 
contract.  The  agreement,  though  not  in  writing,  is  valid  by 
Erench  law.  But  under  the  fourth  section  of  the  Statute  of 
Frauds  no  action  can  be  brought  on  such  a  contract  unless  there  is 
a  memorandum  thereof  in  writing.  A  cannot  enforce  the  contract 
in  England  against  X.* 

2.  A,  a  Erenchman,  wins  100/.  from  X,  a  Frenchman,  on  bets 
made  in  France  upon  the  result  of  a  race  taking  place  in  France. 
The  Gaming  Act,  1845,  s.  18,  enacts  that  no  suit  shall  be  brought 
in  any  Court  of  law  or  equity  for  recovering  any  sum  of  money 
alleged  to  be  won  upon  a  wager.  A  cannot  enforce  the  wager  in 
England  against  X,  i.e.,  he  cannot  recover  the  100/.,  and  this  is  so 
even  though  the  wager  be  lawful  and  the  100/.  be  recoverable  in 
France. 

3.  Under  the  GamingAct,  liS92  (55  Yict.  c.  9),  no  action  can  be 
brought  on  any  promise  to  pay  any  person  any  sum  of  money  paid 

1  Moulis  V.  Owen,  [1907]  1  K.  B.  (C.  A.)  746.  See  judgments  of  CoUins,  M.  E.,. 
p.  750,  and  of  Oozens-Haxdy,  L.  J.,  p.  753  ;  but  compare  dissenting  judgment  of 
Fletolier  Moulton,  L.  J.,  p.  757,  who  maintains,  on  apparently  strong  grounds,  that 
the  Gaming  Act,  1835,  does  not  apply  to  transactions  taking  place  in  a  foreign 
country,  i.e.,  ia  a  country  not  forming  part  of  the  United  Kingdom.  Compare 
Saxby  t.  Fulton  (1908),  Times,  28th  July,  and  23  Law  Quarterly  Review,  p.  249. 

^  See  BHstow  v.  Sequeville  (1850),  5  Ex.  275  ;  19  L.  J.  Ex.  289  ;  Leroux  v.  Brown 
(1852),  12  C.  B.  801.  Conf.  Gibson  t.  Holland  (1865),  L.  K.  1  C.  P.  1.  See  Intro., 
General  Principle  No.  II.  (B),  p.  34 ;  and  see  pp.  37,  38,  ante. 

'  As  to  wide  meaning  of  term  "  procedure,"  see  chap,  xxxii..  Rule  193,  post. 

*  Compare  Leroux  v.  Brown  (1852),  12  C.  B.  801 ;  22  L.  J.  C.  P.  1 ;  Gibson  v.. 
MclUnd  (1865),  L.  R.  1  C.  P.  1. 
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by  Ilim  under  or  in  respect  of  any  wagering  contract.  X,  a  French- 
man in  France,  employs  ^  as  a  betting  agent  to  make  bets  on  X'a 
behalf  in  ^'s  own  name  at  a  French  race,  and  expressly  contracts 
to  compensate  A  for  any  money  lost  and  paid  by  him  for  bets  so 
made  and  paid  by  A  on  X's  behalf.  A,  acting  under  the  agree- 
ment with  X,  loses  and  pays  bets  amounting  to  100/.  A  cannot 
maintain  an  action  for  the  100/..  i.e.,  cannot  enforce  the  contract. 

4.  X,  in  France,  borrows  of  A,  in  France,  100/.  to  enable  A  to 
play  at  baccarat  in  a  French  club.  The  transaction  is  legal  under 
French  law.  Under  the  Gaming  Act,  1892,  any  promise,  express 
or  impKed,  to  pay  any  person  any  sum  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise,  in  respect  of  any  wagering  con- 
tract or  of  any  services  in  relation  thereto  or  in  connection 
therewith,  is  null  and  void,  and  no  action  can  be  brought  or 
maintained  to  recover  such  money.  X  gives  A  a  cheque  drawn 
upon  an  English  bank  in  payment  of  the  loan.  Semble,  no  action 
can  be  brought  on  the  cheque  or  for  the  money  lent,  i.e.,  X's 
contract  to  pay  the. 100/.  cannot  be  enforced.^ 

It  is  worth  while  to  notice  here  a  marked  distinction  between 
cases  which  come  within  Eule  147  and  cases  which  come  within 
Rule  148,  now  under  consideration.  Where  a  contract  is  alleged 
to  be  within  Rule  147,  the  person  making  the  allegation  must  show 
that  the  Act  of  Parliament  which  makes  a  given  contract  valid  or 
invalid,  as  the  case  may  be,  was  intended  by  Parliament  to  have 
extra-territorial  operation,  i.e.,  to  operate  outside  England;  where, 
on  the  other  hand,  it  is  alleged  that  a  contract  falls  within  Rule  148, 
the  person  relying  on  the  allegation  must  show  that  the  rule  of 
law  which  prevents  the  enforcement  of  the  contract  is  a  rule  of  pro- 
cedure. But  if  this  can  be  shown  there  is  no  need  to  prove  that  it 
has  extra-territorial  operation.  A  statute,  for  example,  makes 
wagering  contracts  void.  If  it  is  alleged  that  this  enactment  renders 
void  a  wager  made  in  a  foreign  country  where  the  wager  is  lawful 
and  valid,  then  the  person  relying  on  the  invalidity  of  the  wager 
must  show  that  the  statute  was  intended  to  apply  to  wagers  made 
out  of  England.  If,  on  the  other  hand,  a  statute  enacts  that  no 
action  shall  be  brought  for  the  recovery  of  money  lost  on  a  wager, 

1  See  Moulis  v.  Owen,  [1907]  1  K.  B.  (C.  A.)  746,  753,  judgment  of  Collins,  M.  R. 
If  the  transaction  falls  within  the  Gaming  Act,  1892,  the  action  clearly  cannot  be 
maintained,  as  it  is  opposed  to  an  English  rnle  of  procedure  ;  but  whether  the  Act 
does  apply  to  a  loan  of  money  for  the  purpose  of  making  or  of  paying  wagers  is 
open  to  great  doubt.  See  Ca/rney  y.  Plimmer,  [1897]  1  Q.  B.  634 :  Anson,  Law  of 
Contract  (11th  ed.),  p.  211 ;  and  20  Law  Quarterly  Review,  p.  436. 
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then  it  is  necessary  for  the  person  relying  on  the  statute  for  a 
defence  against  the  action  to  show  what,  in  the  particular  instance, 
is  self-evident — that  the  enactment  lays  down  a  rule  of  procedure ; 
but  there  is  no  need  to  show  that  the  enactment  was  intended  to 
operate  beyond  the  limits  of  England. 


(B)   VALIDITY  OF  CONTRACT. 
(i)    Capacity. 

Rule  149.^ — Subject  to  the  exceptions  hereinafter 
mentioned,  a  person's  capacity  to  enter  into  a  contract 
is  governed  by  the  law  of  his  domicil  {lex  domicilii)  at 
the  time  of  the  making  of  the  contract. 

(1)  If  he  has  such  capacity  by  that  law,  the  contract 

is,  in  so  far  as  its  validity  depends  upon  his 
capacity,  valid.^ 

(2)  If  he  has  not  such  capacity  by  that  law,  the  con- 

tract is  invalid. 

Comment. 

The  general  principle  of  English  law  seems  now  to  be  that  a 
person's  capacity  to  contract,  or  in  other  words  to  bind  himself  by 
a  promise,  is  governed  by  the  law  of  the  country  where  he  is 
domiciled. 

The  authoritative  dicta  in  favour  of  the  lex  domicilii  are  strong.' 
"  It  is  a  well-recognised  principle  of  law,"  says  the  Court  of 

1  See  Ee  Da  Cunha  (1828),  1  Hagg-.  Eco.  237  ;  Sottomayor  v.  T)e  Barron  (1877),  3 
P.  D.  (C.  A.)  1 ;  Ee  Coohe's  Trusts  (1887),  56  L.  J.  Ch.  637  ;  Cooper  v.  Cooper  (1888), 
13  App.  Cas.  88  ;  Ogden  v.  Ogden,  [1907]  P.  107  ;  [1908]  P.  (0.  A.)  46 ;  Westlake 
(4th  ed.),  chap,  iii.,  pp.  41—46  ;  Foote  (3rd  ed.),  pp.  73—78  ;  Nelson,  pp.  244,  256, 
257.  Compare  Story,  ss.  64,  81,  82.  It  should  be  added  that  the  view  of  these 
■writers  is  expressed  in  very  doubtful  terms ;  and  Foote  and  Story,  at  any  rate,  seem 
to  incline  to  the  doctrine  that  contractual  capacity  is  governed  by  the  law  of  the 
country  where  the  contract  is  made  (lex  loci  contractus) . 

Note  that  this  Rule  has  no  reference  to  contracts  with  regard  to  land.  See 
Eale  141,  p.  600,  ante.     See,  as  to  "  status,"  Rules  125—129,  pp.  458,  469,  ante. 

^  It  may,  of  course,  be  invalid  on  other  grounds,  e.g.,  the  not  being  made  in  due 
form.     See  Rule  150,  p.  SiO,  post. 

"  But  the  authority  of  these  and  other  dicta  in  faTOur  of  the  lex  domicilii  is  a  good 
deal  shaken,  not  by  the  judgment,  but  by  the  dicta  contained  in  the  judgment  of  the 
Court  of  Appeal  in  Ogdet?  v.  Ogden,  [1908]  P.  (C.  A.)  46. 
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Appeal  in  8ottomayor  v.  De  Barros,  "  that  the  question  of  personal 
"  capacity  to  enter  into  any  contract  is  to  be  decided  by  the  law  of 
"  domicil.  ...  As  in  other  contracts,  so  in  that  of  marriage,  per- 
"  sonal  capacity  must  depend  on  the  law  of  domicil."  ^ 

So,  again,  in  a  case  the  decision  of  which  turned  upon  the  capa- 
city of  an  Irishwoman,  aged  18,  and  domiciled  in  Ireland,  to  bind 
herself  by  a  contract  there  made  with  her  future  husband  whilst 
she  was  still  an  infant  under  Irish  law.  Lord  Halsbury  thus  lays 
down  the  law  as  to  capacity :  "  None  of  these  cases  [i.e.,  cases 
"  with  reference  to  dower]  relate  to  the  question  of  incapacity  to 
"  contract  by  reason  of  minority,  and  the  capacity  to  contract  is 
"  regulated  by  the  law  of  domicil.  Story  has,  with  his  usual  pre- 
"  cision,  laid  down  the  rule  ^  that,  if  a  person  is  under  an  inca- 
"  pacity  to  do  any  act  by  the  law  of  his  domicil,  the  act  when  done 
"  there  wiU  be  governed  by  the  same  law  wherever  its  validity  may 
"  come  into  contestation  with  any  other  country :  quando  lex  in 
"personam  dirigitur  respiciendum  est  ad  leges  illius  civitatis  qua) 
"personam  habet  subjedam. 

"  There  is  an  unusual  concurrence  in  this  view  amongst  the  writers 
"  on  international  law.  ...  It  is  said  that  the  familiar  exception 
"  of  the  place  where  the  contract  is  to  be  performed  prevents  the 
"  application  of  the  general  rule.  .  .  .  But  [an]  ....  over- 
"  whelming  answer  is  to  be  found  in  this,  that  the  argument 
"  assumes  a  binding  contract,  and  if  one  of  the  parties  was  under 
"  incapacity  the  whole  foundation  of  the  argument  fails." ' 

These  dicta  lay  down  the  broad  rule  of  English  law  in  refer- 
ence to  contractual  capacity.*  A  person's  capacity  to  contract 
marriage,  or  to  enter  into  any  contract  connected  with  marriage, 
certainly  depends  upon  the  law  of  his  or  her  domicil  at  the  time 
of  the  celebration  of  the  marriage  or  of  the  making  of  the  con- 
tract.^    It  is  further  at  least  possible,  though  not  certain,  that,  as 


1  Sottomayor  v.  De  Barros  (1877),  3  P.  D.  (C.  A.)  1,  5,  per  Curiam  ;  and  compare 
In  re  CooMs  Trtists  (1887),  56  L.  J.  Ch.  637,  639,  judgment  of  Stirling,  J.,  and 
Udni/  V.  Udny  (1869),  L.  R.  1  So.  App.  441,  457,  judgment  of  Lord  Westbury. 

^  Conflict  of  Laws,  s.  64. 

3  Cooper  V.  Cooper  (1888),  13  App.  Cas.  88,  99,  100,  per  Halabury,  C. 

«  Compare  In  re  Cooke's  TrMsis  (1887),  56  L.  J.  Ch.  637,  639,  judgment  of  Stir- 
ling, J. :  but  contrast  the  criticisms  in  Sottomayor  v.  De  Barros  (1879),  5  P.  D.  94, 
100,  101,  of  Sir  J.  Hannen,  on  Sottomayor  v.  De  Barros  (1877),  3  P.  T>.  (C.  A.)  1. 

5  In  re  Cooke's  Trusts  (1887),  56  L.  J.  Ch.  637  ;  Cooper  v.  Cooper  (1888),  13  App. 
Cas.  68.  See,  as  to  capacity  to  contract  marriage,  chap,  xxvii.,  Rules  HP.,  173, 
pp.  613,  628,  post ;  and  note  Exception  1,  p.  633,  post. 
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implied  in  the  dicta  already  cited,  a  person's  capacity  to  bind  him- 
self by  an  ordinary  contract  also  depends  upon  his  lex  domicilii} 


Illustrations. 

1.  A  Portuguese  man  and  a  Portuguese  woman  are  first 
cousins ;  they  reside  in  England,  but  are  domiciled  in  Portugal. 
By  the  law  of  Portugal  they  are  under  an  incapacity  to  marry 
one  another.  They  are  incapable  of  intermarriage  in  England, 
i.e.,  their  capacity  is  governed  by  the  law  of  their  domicil.^ 

2.  An  Englishwoman,  domiciled  in  England,  is  an  infant. 
Previously  to  her  marriage  she  enters  with  her  intended  husband, 
a  Frenchman  domiciled  in  France,  into  a  notarial  contract  made 
in  France  dealing  with  her  property  according  to  French  law. 
They  intermarry  in  France.  Her  capacity  to  make  the  notarial 
contract  is  governed  by  English  law.  As  she  is  an  infant,  the 
contract  is  invalid.' 

3.  A  girl  of  18,  domiciled  in  Ireland,  is  engaged  to  marry  a 
Scotchman  domiciled  in  Scotland ;  it  is  contemplated  that  they 
should  reside,  and  they  do  in  fact  after  their  marriage  reside,  in 
Scotland.  She  executes  in  Ireland  an  ante-nuptial  contract  with 
her  intended  husband  whereby  her  rights  to  property  after  the 
marriage  are  regulated.  Her  capacity  to  make  this  ante-nuptial 
contract  is  governed  by  Irish  law  {lex  domicilii) ;  *  and  as  she  under 
such  law  was,  being  an  infant,  incapable  of  binding  herself  by  a 
contract  not  to  her  advantage,  the  ante-nuptial  settlement  is  in- 
valid,' i.e.,  is  voidable  by  her.^ 

4.  In  1844  an  Englishwoman  married  to  a  French  husband, 
whose  domicil  is  French,  enters  in  England,  after  her  marriage, 
and  therefore  when  domiciled  in  France,  into  a  contract  with 
respect  to  her  reversionary  interests  in  trust  moneys  invested  in 
the  English  funds.  The  contract  is  in  substance  valid  according 
to  French  law,  but,  if  governed  by  English  law,  is  invalid  on 
account  of  the  woman's  incapacity  to  contract.     The  contract  is 


'  See  Exception  1,  p.  S38,  post. 
^  Sottomayor  v.  Be  Sarros  (1877),  3  P.  D.  (C.  A.)  1. 
3  Inre  Cooke's  Trusts  (1887),  56  L.  J.  Ch.  637. 

*  Note  that  it  is  also  the  lex  loci  contractus.     Whether  this  affects  the  validity  of  the 
contract  ? 

=  Cooper \.  Cooper  (1888),  13  App.  Cas.  88. 
8  Dunem  v.  Dixon  (1890),  44  Oh.  D.  211. 
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valid,  i.e.,  the  woman's  contractual  capacity  is  governed  by  the 
law  of  her  domieil.^ 

5.  A  Frenchwoman  is  married  to  an  Englishman  domiciled  in 
England.  She  purchases  goods  from  a  tradesman  in  a  foreign 
country.  By  the  law  of  the  country  where  the  contract  is  made 
(lex  loci  contractus),  she  incurs  the  same  liability  for  the  price  of 
the  goods  as  an  unmarried  woman.  She  is  sued  for  the  price  in 
England.  Her  capacity  to  contract,  and  therefore  her  liability,  is 
{semble)  governed  by  the  Married  Women's  Property  Act,  1882, 
as  amended  by  the  Married  Women's  Property  Act,  1893  {lex 
domicilii)  .^ 

6.  In  1864  an  Englishwoman  domiciled  in  England,  when  still 
under  21,  marries  an  Austrian  subject  domiciled  in  Austria. 
Before  the  marriage  they  execute  a  marriage  settlement  (marriage 
contract)  in  the  English  form.  Under  Austrian  law  a  husband 
and  wife  have  a  right  to  revoke  their  marriage  settlement  not- 
withstanding the  birth  of  issue  and  notwithstanding  ratification, 
and  this  right  of  revocation  cannot  be  waived  and  is  not  lost 
by  lapse  of  time.  In  1893  the  husband  and  wife  exercise  their 
right  of  revocation  and  annul  the  settlement.  In  1896  they 
bring  in  England  an  action  against  the  trustees  of  the  settle- 
ment, claiming  a  declaration  that  the  settlement  was  revoked  by 
the  action  of  the  hiisband  and  wife  in  1893.  The  revocation  is 
effectual,  i.e.,  the  incapacity  of  the  wife  as  an  infant  to  make  a 
settlement  under  English  law  {lex  domicilii),  and  her  incapacity  to 
make  an  irrevocable  settlement  under  Austrian  law  {lex  domicilii 
after  marriage),  make  it  impossible  for  the  settlement  to  be  valid.' 

7.  X,  a  man  of  20,  is  domiciled  in  England.  When  in  a  foreign 
country,  where  a  man  attains  his  majority  at  the  age  of  20,  he 
incurs  a  debt  for  the  price  of  jewels  sold  to  him.  By  the  law  of 
the  foreign  country  he  is  liable  for  the  price  of  the  jewels.  An 
action  is  brought  for  the  debt  in  England.  His  capacity  {semble) 
is  governed  by  the  law  of  England.  Being  under  English  law  an 
infant,  he  is  incapable  of  contracting  to  pay  for  the  jewels  and  is 
not  liable  for  the  price  (?)  .* 

1  Guepratte  v.  Toimg  (1851),  4  De  G.  &  Sm.  217. 

^  A  question  may  be  raised  as  to  how  far  the  Married  Women's  Property  Acts  in 
strictness  touch  the  question  of  capacity  at  all. 

'  Viditz  T.  ffHagm,  [1900]  2  Ch.  (C.  A.)  87  ;  and  compare  Smith  v.  Lucas  (1881), 
18  Ch.  D.  631. 

^  If  capacity  depends  on  the  lex  dmnicilii,  X  is  clearly  not  liahle.  The  Infants' 
Relief  Act,    1874,   s.    1,   moreover,   is,   perhaps,   a  law  affecting  procedure  (see 
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Exception  1. — A  person's  capacity  to  bind  himself  by  an 
ordinary  mercantile  contract  is  (probably)  governed 
by  the  law  of  the  country  where  the  contract  is 
made  {lex  loci  contractus)  {!)} 


Comment. 

"It  has  been  doubted  whether  the  personal  competency  or 
"  incompetency  of  an  individual  to  contract  depends  on  the  law 
"  of  the  place  where  the  contract  is  made,  or  on  the  law  of  the 
"  place  where  the  contracting  party  is  domiciled.  Perhaps  in  this 
"  country  the  question  is  not  finally  settled,  though  the  prepon- 
"  derance  of  opinion  here,  as  well  as  abroad,  seems  to  be  in  favour 
"  of  the  law  of  the  domicil.  It  may  be  that  all  cases  are  not  to 
"  be  governed  by  one  and  the  same  rule."^ 

These  words  exactly  express  the  doubt  which  exists  as  to  the  law 
governing  a  person's  contractual  capacity.  On  the  one  hand,  it 
appears  to  be  established  that,  in  accordance  with  Eule  149,^  capacity 
to  marry  or  to  enter  into  a  contract  connected  with  marriage  depends 
on  the  lex  domicilii  of  the  contracting  party ;  and  it  is  further  clear 
that  the  language  judicially  used  in  8ottomayor  v.  De  Barns'^  im- 
plies that  a  person's  lex  domicilii  governs  his  capacity  to  enter  into 
any  contract  whatever.  On  the  other  hand,  there  are  strong 
grounds  for  holding  that  capacity  to  enter  into  an  ordinary  mer- 
cantile contract,  e.g.,  for  a  loan  or  for  the  purchase  or  sale  of 
goods,  is  governed,  not  by  the  lex  domicilii  of  the  contracting  party, 
but  by  the  law  of  the  place  where  the  contract  is  made  {lex  loci  con- 
tractus). Story  certainly  holds  to  this  opinion.^  In  one  reported 
case,  where  the  point  is   distinctly  raised  though  not  precisely 


chap,  xxxii.,  post,  and  compare  Rule  148,  p.  532,  ante),  and  therefore  a  bar  to  an 
action  against  X  for  the  price  of  the  jewels ;  there  may,  however,  be  a  distinction 
in  this  matter  between  sect.  1  and  sect.  2  of  the  Infants'  Relief  Act,  1875. 

1  See  MaleY.  Roberts  (1799),  3  Esp.  163  ;  Stephens  v.  McFarland  (1845),  8  Ir.  Eq. 
Rep.  444  ;  Re  D' Orleans  (1859),  1  Sw.  &  Tr.  253  ;  Gueprattev.  Tomg  (1861),  4  De  G. 
&  S.'  217  ;  Sottomayor  v.  De  Barros  (1879),  6  P.  D.  94,  100,  101,  language  of 
Sir  J.  Hannen  ;   Ogden  v.  Ogden,  [1908]  P.  (0.  A.)  46. 

Compare  especially  Foote,  p.  77,  and  Westlake,  pp.  41—46. 

2  Cooper  V.  Cooper  (1888),  13  App.  Cas.  88,  108,  per  Lord  Macnaghten. 

'  See  p.  534,  ante  ;  and  see  further,  as  to  capacity  to  marry,  chap,  xxvii.,  Rules- 
172,  173,  pp.  613,  628,  post. 
'  See  pp.  534,  535,  ante. 
5  See  Story,  s.  82. 
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decided,  Lord  Eldon  held,  in  regard  to  a  contract  made  by  an 
English  infant  in  Scotland,  that  the  effect  of  infancy,  as  a  defence 
to  an  action  on  the  contract,  depended  upon  the  law  of  Scotland. 
To  this  may  be  added  that  to  allow  the  validity  of  an  ordinary 
contract  made  in  England  by  a  person  domiciled  abroad  to  depend 
upon  the  law  of  his  domicil  would  often  lead  to  inconvenience  and 
injustice.  It  would  certainly  be  strange  if  an  Englishman  of  the 
age  of  24,  who  happened  to  be  domiciled  in  a  country  where  the 
age  of  majority  is  fixed  at  25,  could  escape  liability  for  the  price 
of  goods  bought  by  him  from  a  tradesman  in  London  by  pleading 
that  he  was  a  minor  under  the  law  of  hijs  foreign  domicil  and  not 
liable  for  the  price  of  the  goods. 


Illustrations. 

1.  X,  an  infant  domiciled  in  England,  is,  when  in  a  foreign 
country,  arrested  for  a  debt  there  incurred.  A  pays  it  for  him. 
A  brings  an  action  against  X  in  England  for  the  money  so  paid. 
Semble,  X's  capacity  to  incur  the  debt  to  A  is  governed  by  the 
law  of  the  foreign  country. ^ 

2.  X,  an  infant  domiciled  in  England,  enters,  when  in  Scotland, 
into  a  contract  to  serve  A,  a  domiciled  Scotchman,  for  six  months. 
X's  capacity  to  enter  into  the  contract  is  (semble)  governed  by  the 
law  of  Scotland.  1 

3.  X,  a  man  of  21,  is  an  Englishman  residing  in  England.  He 
is  domiciled  in  a  foreign  country  where  minority  lasts  till  the  age 
of  22.  He  incurs  a  debt  to  a  tradesman  in  England  which  he  is 
not  capable  of  incurring  under  the  law  of  his  domicil.     He  is  sued 


1  Compare  Male  v.  Soberts  (1799),  3  Esp.  163 ;  6  R.  R.  823.  "  It  appears  from 
"  the  evidence  in  this  case,  that  the  cause  of  action  arose  in  Scotland  ;  the  contract 
' '  must  be,  therefore,  governed  by  the  laws  of  that  country  where  the  contract 
"  arises.  Would  infancy  be  a  good  defence  by  the  law  of  Scotland,  had  the  action 
"  been  commenced  there  ?  "     3  Esp.  164,  and  6  R.  R.  823,  per  Eldon,  0. 

"  The  law  of  the  country  where  the  contract  arose  must  govern  the  contract  ;  and 
"  what  that  law  is,  should  be  given  in  evidence  to  me  as  a  fact.  No  such  evidence 
"  has  been  given  ;  and  I  cannot  take  thefact  of  what  that  law  is,  without  evidence." 
3  Esp.  164,  165 ;  6  R.  R.  824. 

In  Male  v.  JioberU  the  domicil  of  the  infant  is  not  stated,  but,  semble,  was 
English.  Illustration  1  gives  the  facts  in  Male  v.  Roberts,  but  that  case,  if  it  now 
arose,  might  be  affected  by  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62),  b.  1. 
Illustration  2  is  suggested  by  Male  v.  Roberts,  and  clearly  does  not  fall  within  the 
Infants'  Relief  Act. 


540  CHOICE  OP  LAW. 

for  the  debt  in  England.  His  capacity  to  contract,  and  therefore 
his  liability  for  the  debt,  is  (sembk)  determined  by  the  law  of 
En  gland.  1 

4.  X,  a  man  of  18,  domiciled  in  Russia,  accepts  [in  England  ?] 
a  bill  of  exchange.  An  infant  is  not  capable  of  binding  himself 
by  a  bill  of  exchange  according  to  the  law  of  England.  X's  capa- 
city to  accept  the  bill  (semble.)  is  governed  by  the  law  of  England, 
and  he  is  not  liable  on  the  bill.^ 


Exception  2. — A  person's  capacity  to  contract  in  respect 
of   an   immovable   (land)   is   governed   by  the   lex 

situs.^ 

[ii)  Form. 

Rule  ISO.* — Subject  to  the  exceptions  hereinafter 
mentioned,  the  formal  validity  of  a  contract  is  governed 
by  the  law^  of  the  country  where  the  contract  is  made 
[lex  loci  contractus). 

(1)  Any  contract  is  formally  valid  which  is  made  in 

accordance  with  any  form  recognised  as 
valid  by  the  law  of  the  country  where  the 
contract  is  made  (which  form  is,  in  this 
Digest,  called  the  local  form).^ 

(2)  No    contract   is    valid   which   is   not    made  in 

accordance  with  the  local  form.® 


^  See  for  a  case  of  this  kind  brought  before  the  French  Courts,  Pellin  Ferrm  v. 
Santo  Venia,  Journal  du  Droit  International  Prim,  v.,  p.  502 ;  and  compare  Bar 
(Gillespie's  transL,  2nd  ed.),  ss.  133 — 144,  especially  s.  142. 

«  Suggested  by  In  re  Soliykoff,  [1891]  1  Q.  B.  (C.  A.)  413.  The  case  is  very 
briefly  reported,  and  the  infant's  domicU  is  not  stated.  But  it  seems  to  have  been 
assumed  that  his  liability  in  any  case  depended  on  the  law  of  England.  Compare 
Chalmers,  Bills  of  Exchange  (6th  ed.),  pp.  61,  62. 

'  See  pp.  500,  501,  ante. 

«  Westlake,  pp.  271-274  ;  Foote,  pp.  371—381  ;  Story,  ss.  260— 262a. 

5  Compton  V.  Bearcroft  (1769),  2  Hagg.  Cons.  430  ;  Dalrymple  v.  Dalrymple  (1811), 
2  Hagg.  Cons.  54;  Leroux  v.  Brown  (1852),  12  C.  B.  801,  824,  judgment  of 
Jervis,  C.  J.  ;   Brinkley  v.  Attorney-General  (1890),  15  P.  D.  76. 

8  Bristow  V.  Sequeville  (1850),  19  L.  J.  Ex.  289;  6  Ex.  275;  AhesM.  Eodgsm 
(1797),  7  T.  R.  241 ;  Olegg  v.  Levy  (1812),  3  Camp.  166  ;  Tritnhey  v.  Tignier  (1834), 
1  Bing.  N.  C.  151  ;  Benham  v.  Mornington  (1846),  3  C.  B.  133  ;  Kent  v.  Bargesa 
(1840),  11  Sim.  361  ;  In  re  Estate  of  M' loughlin  (1878),  1  L.  R.  Ir.  (Ch.)  421. 
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Comment. 


The  one  principle  of  English  law  with  regard  to  the  law  regu- 
lating the  form  of  a  contract,  or  the  formalities  in  accordance  with 
which  a  contract  is  made,  is  that  the  form  depends,  both  affirma- 
tively and  negatively,  upon  the  law  of  the  country  where  the  con- 
tract is  made  {lex  loci  contractus).  "  The  formalities  required  for 
"  a  contract  by  the  law  of  the  place  where  it  was  made,  the  lex  loci 
"  contractus  relebrati,  are  sufficient  for  its  external  validity  in 
"  England,"  ^  and  "  the  formalities  required  for  a  contract  by  the 
"  law  of  the  place  where  it  was  made,  the  lex  loci  contractus  cele- 
"  hrati,  are  also  necessary  for  its  validity  in  England."  ^ 

Any  difficulty  which  may  arise  in  the  application  of  this  prin- 
ciple is  generally  due '  to  one  of  two  causes,  neither  of  which  has 
any  special  relation  to  the  principles  of  private  international  law  : 
first,  there  may  be  a  doubt  as  to  what  is  the  place  where  a  given 
contract  is  finally  completed  or  made ;  thus  if  X,  living  in  England, 
enters  into  a  contract  with  A,  living  in  Germany,  by  letters  sent 
through  the  post,  there  may  be  a  doubt  whether  the  contract  is  to 
be  considered  as  made  in  England,  and  subject,  therefore,  as  to  its 
form,  to  the  law  of  England,  or  made  in  Grermany,  and  subject, 
therefore,  as  to  its  form,  to  the  law  of  Grermany ;  secondly,  it  is  in 
some  cases  hard  to  determine  whether  a  given  formality,  e.g.,  the 
necessity  for  a  stamp,  belongs  to  the  form  of  a  contract,  in  which 
case  it  is  governed  by  the  law  of  the  place  where  the  contract  is 
made,  or  to  the  evidence  of  a  contract,  in  which  case  the  necessity 
for  the  stamp  is  a  matter  of  procedure,  and  is  governed,  not  by 
the  law  of  the  country  where  the  contract  is  made  (lex  loci  contrac- 
tus), but  by  the  law  of  the  country  where  an  action  on  the  contract 
is  brought,  or,  speaking  more  generally,  where  legal  proceedings 
are  taken  to  enforce  the  contract  {lex  fori). 

The  general  rule,  however,  whatever  the  difficulties  in  its  appli- 
cation, is  clear.  A  contract  made  in  one  country  [e.g.,  France), 
even  though  performable  in  another  {e.g.,  England),  is,  as  far  as 
its  form  goes,  vahd  in  England  if  made  in  a  manner  required  or 
permitted  by  French  law,  and  is  invalid  in  England  if  not  made 
in  a  manner  required  or  permitted  by  the  law  of  France,  and  this 


'  Westlake  (4tli  ed.),  p.  271. 
'  Ibid.,  p.  272. 

''  A  nice  question  may  also  be  raised  as  to  the  extension  to  be  given  to  the  idea  of 
the  "■form  "  of  a  contract.     Does  it  include,  for  example,  consideration  i 
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is  so  even  though  the  contract  be  made  in  the  form  required  hy 
English  law  for  the  validity  of  a  contract  of  the  same  kind  when 
made  in  England. 

Illustrations. 

1.  An  Englishman  passes  four  weeks  in  Scotland  ;  ^  marries  an 
Englishwoman,  who  has  only  just  arrived  in  Scotland,  by  mere  de- 
claration before  witnesses.  The  marriage  is  in  a  form  allowed  by 
the  law  of  Scotland.     The  marriage  is  valid.^ 

2.  An  Irishman  temporarily  resident  in  Japan  marries  a  Japanese 
woman  in  Japan  according  to  the  forms  required  by  the  law  of  the 
country.     The  marriage  is  valid. ^ 

3.  An  Englishman  and  an  Englishwoman  domiciled  in  England 
are  married  in  accordance  with  the  ceremonies  of  the  Church  of 
England  in  Belgium.  The  solemnisation  of  the  marriage  does  not 
follow  the  form  requii-ed  by  the  law  of  Belgium.  The  marriage 
is  invalid.^ 

4.  X  and  A  enter,  in  a  foreign  country,  into  a  contract,  which  is 
there  void  for  want  of  a  stamp.     The  contract  is  invalid.* 

-Exception  1." — The  formal    validity  of   a  contract  with 
regard   to    an   immovable    depends   upon    the    lex 

situs  (?) 

Exception  2^ — A  contract  made  in  one  country  in  accord- 
ance with  the  local  form^  in  respect  of    a  movable 

i  See  19  &  20  Viot.  c.  96. 

^  See  Compton  v.  Bearcroft  (1769),  2  Hagg.  Cons.  430  ;  Dalrymple  v.  DaJrymple 
(1811),  2  Hagg.  Cons.  64.  See  chap,  xxvii..  Rule  172,  p.  613,  post ;  Zerom  v. 
Brown  (1852),  12  C.  B.  801,  824,  judgment  of  Jervis,  C.  J.  SeeStory,  ss.  260—262. 
The  principle,  that  the  formal  validity  of  a  contract  depends  in  general  upon  the 
ohservanoe  of  the  local  form,  is  specially  well  illustrated  by  the  decisions  with 
regard  to  the  validity  of  a  marriage  made  in  a  foreign  country.  The  truth  is  that 
the  strict  adherence  of  English  Courts  to  the  rule,  that  the  form  of  a  contract  is 
governed  by  the  lex  led  contractus,  arises  in  a  great  degree  from  the  fact  that  the 
•earliest  English  decisions  on  the  subject  had  reference  to  the  contract  of  marriage. 
See  App.,  Note  5,  "Preference  of  English  Courts  for  lex  loci  contractus." 

^  Brinkley  v.  Attorney-General  il890),  15  P.  D.  76.  See  chap,  xxsii.,  Rule  172, 
p.  613,  post. 

*  KcntY.  Burgess  (1840),  11  Sim.  361. 

5  Bristow  V.  Sequeville  (1850),  5  Ex.  275  ;  19  L.  J.  Ex.  289.  Compare  Ahes  v. 
Hodgson  (1797),  7  T.  R.  241. 

«  See  pp.  501—503,  ante;  Adams  v.  Clutterbuck  (1883),  10  Q.  B.  D.  403. 

'  Robinson  v.  Bland  (1760),  2  Burr.  1077. 

8  For  meaning  of  "local  form,"  see  Rule  150,  p.  540,  ante. 
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situate  in  another  country  may  possibly  be  invalid 
if  it  does  not  comply  with  the  special  formalities  (if 
any)  required  by  the  law  of  the  country  where  the 
movable  is  situate  at  the  time  of  the  making  of  the 
contract  [lex  situs). 

Comment. 

The  law  of  a  country  {e.g.,  of  France)  where  a  movable  is  situate 
may  require  for  the  validity  of  any  contract  with  regard  to  such 
movable  that  it  should  be  made  in  a  particular  form,  e.g.,  be  in 
writiag  or  be  registered.  In  this  case  it  is  possible,  though  not 
certain,  that  such  a  contract,  though  made  in  another  country  {e.g., 
in  England),  would  be  held  by  an  English  Court  invalid  if  it  did 
not  conform  to  the  formalities  required  by  the  law  of  France.  The 
subject,  however,  is  one  on  which  there  is  a  want  of  authority,  and 
the  consideration  of  it  is  complicated  by  the  fact  that  a  contract 
with  regard  to  a  movable  is  often  not  only  a  contract  but  also  an 
assignment.  It  is,  however,  pretty  certain  that  a  contract  with 
regard  to  land  or  immovables  ^  is  not  valid  if  it  does  not  comply 
with  the  forms,  if  any,  required  for  its  validity  by  the  lex  ntiis,  and 
the  increasing  tendency  of  English  decisions  clearly  is  to  diminish 
the  distinction  between  the  rules  governing  rights  over  immovables 
and  the  rules  governing  the  rights  over  movables  when  situate  in 
a  foreign  country. 

Exception  3. — Possibly  a  contract  made  in  one  country, 
but  intended  to  operate  wholly  in,  and  to  be  subject 
to  the  law  of,  another  country,  may  be  valid,  even 
though  not  made  in  accordance  with  the  local  form, 
if  it  be  made  in  accordance  with  the  form  required, 
or  allowed,  by  the  law  of  the  country  where  the 
contract  is  to  operate,  and  subject  to  the  law 
whereof  it  is  made  (?). 

Comment. 

It  has  been  suggested  that  "if  a  contract  is  intended  by  the 
"  parties  thereto  to  be  an  English  contract  and  transaction,  or  a 
"  contract  and  transaction  of  any  other  country  [than  the  country 
"  in  which  it  is  made],  it  will  be  a  good  contract  and  enforceable 

■  See  chap,  xxiii.,  p.  500,  ante. 
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"  in  Englaud  if  it  complies  with  the  formalities  required,  if  so  in- 
"  tended  to  be  an  English  contract,  by  the  law  of  England,  or,  if 
"  so  intended  to  be  a  contract  of  some  other  country,  with  the  for- 
"  malities  required  by  the  law  of  such  country."' 

This  suggestion  of  Mr.  Nelson's  cannot  be  supported  by  ade- 
quate authority,  but  it  is  in  itself  reasonable,  and  falls  in  with  the 
tendency^  of  English  Courts  to  refer  every  question  connected  with 
a  contract  to  the  law  by  which  the  parties  intended  the  contract  to 
be  governed.  There  are,  moreover,  one  or  two  cases  which  are 
best  explained  by  admitting  this  possible  exception  to  Rule  150.' 

Illustrations. 

A  Frenchman  domiciled  in  France  marries  an  Englishwoman 
resident  in  France,  but  domiciled  in  England.  The  marriage  takes 
place  in  France.  Before  the  marriage  a  settlement  is  executed  by 
the  parties  in  France  of  movable  property  of  the  woman  in  England. 
The  settlement  is  made  according  to  the  form  and  in  the  manner 
required  by  the  law  of  Englaud,  but  not  in  conformity  with  the 
formalities  required  by  the  law  of  France.  If  governed  by  the 
law  of  France,  the  settlement  would  be  void ;  if  governed  by  the  law 
of  England,  the  settlement  would  be  valid.     The  settlement  is  vaKd.* 

Exception  4. — In  certain  cases  a  bill  of  exchange  may  be 
treated  as  valid,  though  it  does  not  comply  with  the 
requirements,  as  to  form,  of  the  law  of  the  country 
where  the  contract  is  made.^ 

1  See  Nelson,  pp.  257,  258. 

2  See,  e.g.,  Re  Marseilles  Extension  Co.  (1886),  30  Ch.  D.  598;  In  re  Missouri 
Steamship  Co.  (1889),  42  Ch.  D.  (0.  A.)  321. 

'  "With  regard  to  form,  it  may  be  that  a  contract  for  the  employment  of  a, 
"  ship,  which  has  been  effectually  made  according  to  the  law  of  her  flag,  would 
' '  be  considered  valid  although  not  completed  with  all  the  forms  required  by  the 
"  law  of  the  place  of  the  contract."  Caryer,  Carriage  by  Sea,  o.  213.  See  Van 
Grutten  v.  Digby  (i862),  31  Bear.  661 ;  32  L.  J.  Ch.  179. 

*  I.e.,  in  England.      Van  GruUen  v.  Digbij  (1862),  31  Beav.  561 ;  32  L.  J.  Oh.  179. 
' '  I  hold  it  to   be  the  law  of   this  country   that   if  a  foreigner  and  English- 

"  woman  make  an  express  contract  previous  to  marriage,  and  if  on  the  faith 
"  of  that  contract  the  marriage  afterwards  takes  place,  and  if  the  contract  relates 
"  to  the  regulation  of  property  within  the  jurisdiction  and  subject  to  the  laws 
"  of  this  country,  then  and  in  that  case  this  Court  will  administer  the  law  on 
"  the  subject  as  if  the  whole  matter  [including  the  formal  validity  of  the  contract] 
"  were  to  be  regulated  by  English  law."    Per  Komilly,  M.  &.,  31  Beav.  p.  667. 

*  See  chap,  xxvi..  Rule  163,  (1)  (a)  and  (b)  (pp.  588,  689,  post),  and  Bills  of 
Exchange  Act,  1882,  s.  72.     See  also  Rule  147,  p.  630,  ante. 
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(m)  Essential   Validity. 

Rule  151.' — The  essential  validity  of  a  contract  is 
(subject  to  the  exceptions  hereinafter  me'ntioned)governed 
indirectly  by  the  proper  law^  of  the  contract. 

Comment. 

A  contract,  though  made  by  persons  competent  to  contract,^  and 
though  formally  Yalid,*  may  nevertheless,  on  account  of  something 
in  the  nature  of  the  contract  itself,  be  wholly  or  partially  invalid. 
It  may,  that  is  to  say,  be  a  contract  to  which,  on  account  of  its 
terms  or  of  its  nature,  the  law  refuses  to  give  effect.  It  then  lacks 
"  essential "  or  "  material "  validity.^ 

This  defect  may  arise  from  the  contract  being  strictly  unlawful, 
i.e.,  from  its  being  one  which  the  law  actually  forbids  ;  such,  under 
the  law  of  England,  is  a  contract  for  the  promotion  of  the  slave 
trade,  or  a  contract  which,  as  being  tainted  with  champerty  or 
maintenance,  tends  to  pervert  the  due  course  of  justice.^  The 
defect,  again,  may  arise  from  the  contract  being  one  which,  though 
not  strictly  forbidden,  is  made  void  or  voidable  by  law ;  such, 
under  the  law  of  England,  is  a  gratuitous  promise,  when  not 
made  under  seal,  and  such  is  a  contract  in  restraint  of  trade. 


'  Sobimon  t.  Bland  (1760),  2  Burr.  1077  ;  Santos  v.  Ulidge  (1860),  8  C.  B.  (N.  S.) 
861  (Ex.  Ch.)  ;  Lloi/d  t.  Guibert  (1865),  L.  R.  1  Q.  B.  115;  The  Gaetano  (1882), 
7  P.  n.  (C.  A.)  137  ;  Chartered  Bank  of  India  v.  Netherlands  Co.  (1882),  9  Q.  B.  D. 
118  ;  (1883),  10  Q.  B.  D.  (C.  A.)  521 ;  Jacobs  t.  Credit  Zyonnais  (1884),  12  Q.  B.  D. 
(0.  A.)  .589  ;  In  re  Missouri  Steamship  Co.  (1889),  42  Oh.  D.  (C.  A.)  321 ;  The 
August,  [1891]  P.  328  ;  Bamlyn  t.  Talisker  Distillery,  [1894]  A.  C.  202. 

Compare  Westlake,  pp.  280—283;  Nelson,  pp.  261—266;  Foote,  pp.  381—390. 
Rule  161  agrees,  I  think,  in  substance  with  the  Tiew  of  Westlake  and  Nelson,  but 
not  with  that  of  Foote.  See  App.,  Note  19,  "  What  is  the  Law  determining  the 
Essential  Validity  of  a  Contract?" 

^  For  the  meaning  of  "proper  law  of  a  contract,"  see  Rule  146,  p.  529,  ante ; 
and  see  Rule  152,  p.  556,  post,  and  Sub-Rules  thereto,  pp.  560 — 568,  post.  For  a 
valuable  statement  of  the  limits  (often  neglected)  within  which  the  proper  law 
of  a  contract,  or,  in  other  words,  the  intention  of  the  contracting  parties,  can 
affect  its  validity,  see  PUlet,  Priucipes  de  Droit  International  Prive,  oh.  xv., 
"he  principe  d'autonomie  de  la  volonte." 

3  See  Rule  149,  p.  534,  ante. 

*  See  Rule  150,  p.  540,  ante. 

^  The  same  sort  of  invalidity  may,  of  course,  exist  in  the  case  of  instruments 
which  are  not  contracts — e.g.,  wills. 

1  Pollock,  Contracts  (7th  ed.),  p.  393. 

1).  N  N 
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The  laws,  however,  of  different  countries  differ  as  to  the  contracts 
which  they  render  invalid.  Thus,  a  contract  by  a  solicitor  to 
conduct  an  action  on  the  terms  of  sharing  the  damages  (if  any) 
which  are  recovered,  though  void  under  the  law  of  England,^  may 
he  perfectly  valid  under  the  law  of  a  foreign  country,  and  a  gra- 
tuitous promise,  though  as  a  rule  void  under  the  law  of  England, 
is  legally  binding  under  the  law  of  many  foreign  countries. 

When,  therefore,  a  contract  contains  any  foreign  element  (i.e., 
whenever  there  is  a  possible  choice  of  law),  the  question  may  arise, 
What  is  the  law  which  governs  the  material  validity  of  the  contract  ? 
The  reply  to  this  inquiry  is  admittedly  open  to  some  doubt,  but 
the  answer  to  be  drawn  from  the  reported  decisions  of  English 
■Courts  is  (it  is  submitted)  given  in  Eule  151,  The  essential 
validity  of  a  contract  is,  subject  to  very  wide  exceptions,  indirectly 
at  any  rate,  determined  by  the  proper  law  of  the  contract,^  that  is, 
by  the  law  or  laws  to  which  the  parties  when  contracting  intended, 
or  may  fairly  be  presumed  to  have  intended,  to  submit  themselves. 
The  same  conclusion  may  be  put  iu  a  different  shape,  and  be 
expressed  in  terms  more  nearly  corresponding  with  the  language 
nsed  by  English  judges.  "When  the  question  arises  whether  a 
given  contract,  or  part  of  a  given  contract,  ma-de  in  one  country 
{e.g.,  England),  and  to  be  performed  wholly  or  partially  in  another 
(e.g.,  France) ,  is  or  is  not  valid,  our  Courts  are  accustomed  to  consider 
whether  the  contract  is  an  "  English  contract " '  or  a  "  French 
contract."  If  it  is  an  "  English  contract,"  they  hold  that  its 
validity  is  in  general  governed  by  the  law  of  England ;  if  it  is  a 
"  French  contract,"  they  hold  that  its  validity  is  in  general  governed 
by  the  law  of  France.  But  the  answer  to  the  question  whether  a 
given  agreement  is  to  considered  an  English  contract  or  a  French 
contract,  though  in  the  eyes  of  English  judges  it  does  not  depend 
exclusively  upon  any  one  circumstance  {e.g.,  the  place  where  the 
contract  is  made,  or  the  place  where  the  contract  is  to  be  performed),* 
does  depend  upon  the  intention  of  the  parties  as  to  the  law  by 


1   Grellv.  Levy  (1864),  16  C.  B.  (N.  S.)  73. 

^  For  the  meaning  of  "proper  law  of  the  contract,"  see  Eule  146,  p.  529,  ante. 

^  It  is  usual  and  couTenient  to  describe  a  contract  as  the  contract  of  the  country 
which  supplies  its  proper  law.  Thus,  an  "English  contract"  means  a  contract 
which  the  parties  intend  to  be  governed  by  the  law  of  England.  A  "French 
contract  "  means  a  contract  which  the  parties  intend  to  be  governed  by  the  law  of 
Prance. 

*  See  Jacobs  v.  CreAit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  589  ;  Samlyn  v. 
Talisker  Distillery,  [1894]  A.  C.  202. 
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which  the  contract  is  to  be  governed,  or,  in  other  words,  upon  the 
proper  law  of  the  contract.  ^ 

Consideratiom  limiting  ejfect  of  Rule. — This  statement,  that  the 
proper  law  of  a  contract  determines  its  material  validity,  must  be 
taken  subject  to  the  following  limitations : — 

First.  The  intention  which  determines  the  proper  law,  and 
therefore  in  generaP  the  validity,  of  a  contract,  is  the  intention  of 
the  parties  (exhibited  usually  by  their  conduct  and  the  nature  of 
the  agreement)  actually  and  in  fact  to  contract  with  reference  to 
the  law  of  a  given  country,  e.g.,  England. 

This  intention  is  a  quite  different  thing  from  the  intention, 
which,  ia  the  absence  of  fraud  or  the  like,  must  always  exist,  that 
a  contract  shall  be  valid  ;  it  is  a  different  thing  also  from  the 
intention  that  a  contract  made  in  fact  under  the  law  of  one 
country  shall,  as  to  its  validity,  be  governed  by  the  law  of  some 
other  country.  This  is  clearly  a  result  which  cannot  be  effected  by 
the  will  of  the  parties.^ 

Secondly.  The  "  proper  law  "  of  a  contract  is,  in  a  great  number 
of  instances,  the  law  of  the  country  where  the  contract  is  to  be 
performed  {lex  loci  solutionis).  The  assertion,  therefore,  of  many 
writers,  that  the  essential  validity  of  a  contract  is  governed  by  the 
law  of  the  place  of  performance,  does  not  in  its  results  differ 
greatly  from  our  Rule. 

Thirdly.  The  exceptions  to  Eule  151  are  of  a  very  wide 
•character,  and  greatly  limit  the  application  of  the  principle  that 
the  essential  validity  or  legality  of  a  contract  is  determined  by  its 
proper  law. 

Illustrations. 

1.  In  1858  X,  a  British  subject  domiciled  in  England,  makes 
in  Brazil  a  contract,  then  lawful  by  the  law  of  Brazil,  for  the  sale 
to  A,  a  Brazilian  domiciled  in  Brazil,  of  slaves  who,  under  the  law 


'  See  App.,  Note  19,  "What  is  the  Law  determining  the  Essential  Validity  of  a 
Contract?" 

^  See  Exceptions  1 — 3,  pp.  549 — 553,  post,  for  oases  where  the  validity  of  a 
•contract  does  not  depend  upon  its  proper  law. 

•*  As  to  the  determination  of  the  proper  law  of  a  contract,  see  Sub-Rules  to 
Eule  152,  pp.  660—563,  post.  See  also  App.,  Note  19,  "What  ia  the  Law  deter- 
mining the  Essential  Validity  of  a  Contract?"  A  contract,  be  it  noted,  may,  as  to 
some  of  its  terms,  be  governed  by  the  law  of  one  country  [e.g.,  England),  and  as  to 
•others  by  the  law  of  another  country,  e.g.,  Scotland.  Samlyn  v.  Talisker  Distillery, 
£1894]  A.  C.  202. 
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of  Brazil,  are  lawfully  held  there  by  X.  The  contract  is  to 
be  performed  in  Brazil.  Brazilian  law  is  the  proper  law 
of  the  contract.  The  oontract  is  held  in  England  lawful  and 
valid.  1 

2.  In  1842  A  lends  money  to  X  at  Baden  Baden  to  gamble  at 
public  tables,  and  also  wins  money  from  him  there  at  cards  in  sums 
below  lOl.  The  contract  is  at  that  date  unlawful  by  English  law, 
but  not  by  the  law  of  Baden.  The  law  of  Baden  is  the  proper 
law  of  the  contract.     The  contract  is  valid.^ 

3.  By  a  charterparty  entered  into  at  Boston,  Mass.,  by  X  ^  Co., 
a  company  incorporated  in  England,  with  A  for  the  shipment  of 
cattle  in  an  English  ship  to  England,  it  is  provided  {inter  alia)  that 
"  X  8f  Co.  shall  not  be  liable  for  negligence  of  master  or  crew." 
Such  provision  is  valid  by  English  law  (law  of  flag),  but  is  invalid 
by  the  law  of  Massachusetts.  Cattle  are  injured  on  the  coast  of 
Wales  through  negligence  of  master  or  crew.  English  law  is  the 
proper  law  of  the  contract.  The  provision  is  valid,  and  X  ^  Co. 
are  not  liable  for  the  damage.^ 

4.  A  bond  is  made  by  X,  the  master  of  a  foreign  ship,  hypothe- 
cating cargo  laden  on  board  the  ship.  The  bond  is  valid  according 
to  its  proper  law,  i.e.,  the  law  of  the  country  to  which  the  ship 
belongs,  but  is  not  valid  according  to  English  law.  The  bond  is 
valid  in  England,  i.e.,  its  validity  is  determined  in  accordance  with 
its  proper  law.* 

5.  In  1892  X,  residing  in  Scotland,  enters  in  England  into  a 
contract  with  A,  which  is  to  be  performed,  as  to  most  of  its  terms, 
in  Scotland.  The  contract  contains  this  clause :  "  Should  any 
"  dispute  arise  out  of  this  contract,  the  same  to  be  settled  by  arbi- 
"  tration  by  two  members  of  the  London  Corn  Exchange,  or  their 
"  umpire,  in  the  usual  way."  The  clause  is  then  void  under  the 
law  of  Scotland,  but  valid  under  the  law  of  England.     The  law  of 


1  Santos  V.  Jllidge  (1860),  8  0.  B.  (N.  S.)  861  ;  29  L.  J.  C.  P.  348. 

'  Quarrier  \.  Colston  (1842),  1  Phillips,  147.  The  date  is  important,  because  since- 
the  Gaining  Act,  1845  (8  &  9  Vict.  o.  109),  s.  18,  no  action  could  be  brought  in 
England  on  a  contract,  wherever  made,  to  pay  money  lost  on  a  wager.  Whether, 
since  the  Gaming  Act,  1892  (55  Vict.  o.  9),  an  action  can  be  brought  to  recover 
money  lent  to  make  or  to  pay  wagers  is  not  certain.  Compare  Carney  v.  Flimmer, 
[1897]  1  Q.  B.  634  ;  Moulis  v.  Owen,  [1907]  1  K.  B.  (C.  A.)  746,  7o3 ;  and  Anson,. 
Law  of  Contract  (11th  ed.),  pp.  211,  212. 

'  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  321,  and  (0.  A.)  330. 

*  The  Gaetano  (1882),  7  P.  D.  (C.  A.)  137.  See  further,  chap,  xxvi.,  Rule  157, 
p.  676,  and  Sub-Rule,  p.  579,  post. 
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England  is,  as  regards  the  arbitration  clause,  the  proper  law  of  the 
contract,  and  the  arbitration  clause  is  valid. ^ 

6.  X  and  A  are  Scotchmen  domiciled  in  Scotland.  They  are 
sailing  on  Loch  Katrine.  The  boat  capsizes,  and  A  saves  X's  life 
at  the  risk  of  his  own.  X,  soon  afterwards,  and  without  any  other 
consideration  than  that  of  gratitude,  promises  A  in  writing  to  pay 
him  1,000/.  X  has  property  both  in  England  and  in  Scotland. 
He  goes  to  England  and  refuses  to  pay  the  1,000/.  If  the  contract 
is  governed  by  Scotch  law^  it  is  valid,  and  X  is  liable  to  pay  the 
1,000/.  If  it  is  governed  by  English  law,  the  contract  is  void,  and 
X  is  not  liable  to  pay  the  1,000/.  Semble,^  the  law  of  Scotland  is 
the  proper  law  of  the  contract  and  the  contract  is  valid,  i.e.,  X  is  in 
England,  as  in  Scotland,  liable  to  an  action  for  the  1,000/. 

7.  X  and  A  are  Englishmen  domiciled  in  England,  but  travel- 
ling for  a  week's  tour  in  Scotland.  A,  in  Edinburgh,  saves  X's 
life  at  the  risk  of  his  own,  and  X  soon  afterwards,  and  whilst  in 
Scotland,  promises  A  in  writing  to  pay  him  1,000/.  as  a  mark  of 
X's  gratitude.  They  both  return  to  England.  X  refuses  to  pay 
the  1,000/.  -The  law  of  England  (semble)  is  the  proper  law  of  the 
contract,  and  the  contract  is  invalid,  i.e.,  X  is  not  liable  in  England 
to  an  action  for  the  1,000/.* 

8.  X  and  A,  Scotchmen  domiciled  in  Scotland,  are  travelling  for 
a  week's  tour  in  England.  A,  in  London,  saves  X's  life  at  the 
risk  of  his  own,  and  X  soon  afterwards,  and  whilst  in  England, 
promises  A  in  writing  to  pay  him  1,000/.  as  a  mark  of  X's  grati- 
tude. X  later  refuses  to  pay  the  1,000/.  Whether  the  proper  law 
of  the  contract  is  the  law  of  Scotland  or  the  law  of  England,  and 
whether  the  contract  is  valid  or  not  (?) 

Exception  1.^ — A  contract  (whether  lawful  by  its  proper 

'  JSamlyn  v.  Taliiker  Distillery,  [1894]  A.  C.  202.  This  is  a  particularly  strong 
case,  as  it  was  decided  by  the  House  of  Lords,  when  sitting  as  a  Scotch  Court  of 
Appeal,  with  regard  to  an  action  brought  in  Scotland.  See  also  Spurrier  v.  La 
Cloche,  [1902]  A.  C.  446. 

2  See  Patterson,  Compendium,  ss.  441,  435. 

'  There  is  no  reported  case  known  to  me  deciding  the  points  raised  in  Illustrations  6 
to  8,  but  there  is  some  slight  authority  for  the  statement  that  a  contract  which 
would  be  Toid  for  want  of  consideration  if  it  were  an  English  contract  will,  if  made 
abroad  and  performable  in  a  foreign  country  under  the  law  of  which  it  is  valid, 
support  an  action  in  England.  Scott  t.  Filkingion  (1862),  2  B.  &  S.  11  ;  31  L.  J. 
Q.  B.  81. 

"  Nor,  semble,  in  Scotland. 

"  See  especially.  Nelson,  p.  261 ,  and  Intro.,  General  Principle  No.  2  (B),  p.  34,  ante. 
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law  or  not)  is  invalid^  if  it,  or  the  enforcement 
thereof,  is  opposed  to  English  interests  of  State,  or 
to  the  policy  of  English  law,  or  to  the  naoral  rules 
upheld  by  English  law. 

Comment. 

English  Courts  cannot  be  used  to  enforce  contracts  which  violate 
English  law,  or  which  are  opposed  to  English  interests  of  State,  to 
the  general  policy  of  English  law,  or,  if  we  may  use  a  very  vague 
term,  to  the  morality  upheld  by  English  law.^  This  principle  has 
thus  been  stated  with  reference  to  a  particular  case  : — 

It  has  been  "  insisted  that,  even  if  the  contract  was  void  by  the 
"  law  of  England  as  against  public  policy,  yet,  inasmuch  as  the 
"  contract  was  made  in  France,  it  must  be  good  here,  because  the 
"  law  of  France  knows  no  such  principle  as  that  by  which  unrea- 
"  sonable  contracts  in  restraint  of  trade  are  held  to  be  void  in  this 
"  country.  It  appears  to  me,  however,  plain  on  general  principles 
"  that  this  Court  will  not  enforce  a  contract  against  the  public 
"  policy  of  this  country,  wherever  it  may  be  made.  It  seems  to 
"me  almost  absurd  to  suppose  that  the  Courts  of  this  country 
"  should  enforce  a  contract  which  they  consider  to  be  against 
"  public  policy,  simply  because  it  happens  to  have  been  made 
"  somewhere  else."' 

Illustrations. 

1.  X,  in  England,  contracts  with  A  for  loans  to  assist  the 
subjects  of  a  foreign '  State  to  carry  on  a  rebellion  against  the 
sovereign  of  such  State,  who  is  then  in  amity  with  the  British 
Crown.  The  contract  is  opposed  to  English  interests  of  State 
and  invalid.* 

2.  X,  a  Frenchman,  contracts  with  A,  also  a  Frenchman,  in 

'  I.e.,  in  England. 

"  See  on  this  point,  PoUook,  Contracts  (7th  ed.),  chap.  vii.  ;  Foote  (3rd  ed.), 
pp.  386—389. 

5  Rousillm  Y.  Rousilhn  (1880),  14  Ch.  D.  351,  369,  judgment  of  Fry,  J. 

'  Be  Wiitz  V.  Hendricks  (1824),  2  Bing.  314.  "It  [is]  contrary  to  the  law  of 
"  nations  (which  in  all  cases  of  international  law  is  adopted  into  the  municipal  Code 
' '  of  every  civilized  country)  for  persons  in  England  to  enter  into  engagements  to 
"  raise  money  to  support  the  subjects  of  a  G-ovemment  in  amity  with  our  own,  in 
"  hostilities  against  their  Government,  and  ....  no  right  of  action  could 
"  arise  out  of  such  a  transaction."     Ibid.,  315,  316,  judgment  of  Best,  C.  J. 
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France,  for  the  supply  of  money  to  raise  a  rebellion  in  Alsace 
against  the  Grerman  Grovernment,  then  in  amity  with  the  British 
Grown.  The  enforcement  of  the  contract  (semble)  is  opposed  to 
English  interests  of  State,  and  the  contract  is  invalid. 

3.  X  in  France  enters  into  an  agreement  with  A  that  A  shall 
conduct  an  action  for  X  in  England,  on  the  terms  of  A  being  paid 
for  his  work  by  a  share  of  the  damages,  if  any,  to  be  recovered  by 
X  in  the  action.  Such  an  agreement  is  lawful  by  the  law  of 
France.  The  contract  is  opposed  to  the  policy  of  English  law  and 
invalid.' 

4.  In  1857  a  husband  and  wife,  British  subjects,  are  domiciled 
in  France.  They  enter  in  France  into  an  agreement  for  the  col- 
lusive conduct  of  a  divorce  suit  in  England,  and  for  the  abandon- 
ment by  the  husband  of  the  custody  of  his  children.  The 
agreement,  whether  valid  by  the  law  of  France  or  not,  is  opposed 
to  the  moral  rules  upheld  by  English  law  and  invalid.^ 

5.  X  contracts  with  A,  a  courtesan,  for  the  price  of  her  prosti- 
tution. The  contract  is  lawful  in  the  foreign  country  where  it  is 
made  and  is  to  be  performed.  It  is  opposed  to  the  moral  rules 
upheld  by  English  law  and  invalid,' 

6.  J,  a  Frenchman  domiciled  in  France,  misappropriates  in 
France  moneys  of  A,  also  domiciled  in  France.  X,  the  wife  of  S, 
by  an  agreement  made  in  France,  and  intended  by  the  parties  to 
be  wholly  performed  in  France,  agrees  to  pay  A  by  instalments 
out  of  her  own  money  the  amount  so  misappropriated  by  H,  upon 
the  terms  of  A  abstaining  from  prosecuting  M  in  France.  The 
agreement  is  lawful  and  valid  under  French  law.  It  is  opposed  to 
the  moral  rules  upheld  by  English  law  and  invalid.* 


Exception  2. — A  contract  (whether  lawful  by  its  proper 
law  or  not)   is   invalid   if   the   making   thereof   is 


1  I.e.,  in  England.     See  Grell  v.  Levy  (1864),  16  C.  B.  (N.  S.)  73. 

2  Sope  V.  Sope  (1857),  8  De  G.  M.  &  G.  731. 

Part  at  least  of  the  agreement  is  unlawful  by  the  law  of  the  country  where  it  is  to 
be  performed.     See  Pollock  (7th  ed.),  393. 

3  See  Robinson  v.  Bland  (1760),  2  Burr.  1077,  1084,  dictum  of  Wilmot,  J. ; 
Pollock,  Contracts  (7th  ed.),  p.  392. 

«  I.e.,  in  England.  See  Kaufman  v.  Gerson,  [1904]  1  K.  B.  (C.  A.)  591.  The 
decision  of  the  Court  of  Appeal  (which  reverses  the  judgment  of  Wright,  J.,  [1903] 
2  K.  B.  114)  is  open  to  criticism.     See  App.,  Note  3,  "  Case  of  Eaufmnn  v.  Gerson." 
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unlawful  by  the  law  of  the  country  where  it  is  made 
(lex  loci  contractus)  (?).^ 

Comment. 

"  I  put  aside,"  says  Lord  Halsbury,  "...  questions  in  which 
"  the  positive  law  of  the  country  forbids  contracts  to  be  made. 
"  Where  a  contract  is  void  on  the  ground  of  immorality,  or  is 
"  contrary  to  such  positive  law  as  would  prohibit  the  making  of 
"  such  a  contract  at  all,  then  the  contract  would  be  void  all  over 
"  the  world,  and  no  civilised  country  would  be  called  on  to  enforce 
"it."2 

"  The  question  of  legality  may  arise,"  writes  Mr.  Foote,'  "  with 
"reference  to  the  contracting  of  the  agreement,  and  not  to  its 
"  performance.  The  consideration,  on  one  side  or  the  other,  may 
"  either  be  an  unlawful  thing  in  itself  to  exchange  for  any  promise, 
"  or  unlawful  with  reference  to  the  particular  promise  for  which  it 
"  is  given.  There  is  no  authority  for  saying  that  the  question  of 
"  legality,  in  such  cases  as  these,  is  determined  by  any  other  law 
*'  than  that  of  the  place  where  the  contract  is  entered  into,  except 
"the  dictum  va.  Robinson  v.  Bland." ^  If  these  statements  of  the 
law  are  to  be  trusted,  no  contract  is  valid  the  making  whereof  is 
unlawful  by  the  law  of  the  country  where  a  contract  is  made  [kx 
loci  contractus). 

Exception  2,  however,  does  not  apply  to  the  numerous  class  of 
cases  where  it  is  not  the  making  of  a  contract,  but  the  performance 
thereof  in  a  given  country  which  is  there  illegal.^  The  exception, 
further,  itself,  though  sound  in  principle,  does  not  rest  on  an 
unassailable  foundation  of  authority.^ 

'  See  Poote,  pp.  385,  386,  with  which  contrast  Nelson,  p.  266.  Compare  Intro., 
General  Principle  No.  I.,  p.  23,  ante,  and  General  Principle  No.  II.  (0),  p.  34, 
ante. 

*  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  (C.  A.)  321,  336,  per  Halsbury,  C. 
3  Poote,  p.  385. 

*  2  Burr.  1078. 

*  Compare  Wharton,  ss.  486,  487. 

^  "It  does  not  serve  to  invalidate  a  contract,  the  law  of  the  obligation  of  which 
"  is  to  be  sought  in  some  other  country,  that  it  is  illegal  and  void  in  substance  by 
"  the  law  of  the  place  where  it  is  made."  Nelson,  p.  266.  If,  as  would  appear  at 
first  sight,  these  words  are  meant  to  contradict  the  principle  laid  down  in  Excep- 
tion 2,  I  am  unable  to  agree  with  Mr.  Nelson's  statement  of  the  law.  But  it  is 
very  probable  that  he  refers  to  the  illegality  of  the  performance  of  a  contract  at  the 
place  where  it  is  made,  and  not  to  the  illegality  of  the  making  of  it  there.  If  so,  he 
jnay  not  disagree  with  the  view  embodied  in  Exception  2. 
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Illastration, 

X  and  A  contract  for  the  sale  and  delivery  in  England  by  X  to 
A  of  spirituous  liquors.  The  contract  is  made  in  a  foreign  country 
where  it  is  unlawful  not  only  to  sell  spirituous  liquors,  hut  to 
contract  for  their  sale.  The  parties  are  Englishmen  domiciled  in 
England.  Such  a  contract  may  be  unlawful  and  invalid  in 
England,  but  this  is  doubtful.^ 

Exception  2>? — A  contract  (whether  lawful  by  its  proper 
law  or  not)  is,  in  general,  invalid  in  so  far  as 

( 1 )  the  performance  of  it  is  unlawful  by  the  law 

of  the  country  where  the  contract  is  to  be 
performed  {lex  loci  solutionis)  ;  or 

(2)  the  contract  forms  part  of  a  transaction^  which 

is   unlawful   by  the   law  of   the   country 

where  the  transaction  is  to  take  place. 

This   exception  [semble)  does   not   apply  to    any 

contract  made  in  violation,  or  with  a  view  to  the 

violation,    of    the    revenue   laws   of   any   foreign* 

country  not  forming  part  of  the  British  dominions.® 


^  See  App.,  Note  19,  "  What  is  the  Law  detemuniug  the  Essential  Validity  of  a 
Contract?" 

2  Foote  (3rd  ed.),  pp.  381—385.  Compare  Westlake  (4th  ed.),  pp.  280—284  ; 
Mobinson  t.  Bland  {1160),  2  Burr.  1077,  1078  ;  jRousillnn  v.  Mousillon  (1880),  It  Ch.  D. 
351,  369.     Compare  Intro.,  General  Principle  No.  II.  (C),  p.  34,  ante. 

"An  obligation  is  invalid  everywhere  if  the  transaction  which  constitutes  the 
"  subject  of  the  obligation  is  an  act  which  is  forbidden  at  the  place  that  is  selected 
"  as,  or  is  necessarily  presumed  to  be,  the  place  of  performance."  Bar  (Gillespie's 
tranfll.,  2nd  ed.),  p.  537. 

3  Biggs  v.  Lawrence  (1789),  3  T.  E.  454  ;  Clugas  v.  Fenaluna  (1791),  4  T.  E.  466  ; 
Wm/mell  v.  Reed.  (1794),  5  T.  R.  599  ;  2  R.  R.  675  ;  LigMfoot  v.  Tenant  (1796),  1  B. 
&  P.  552.     Compare  Leake,  Law  of  Contracts  (4th  ed.),  pp.  544 — 546. 

*  "Foreign"  in  this  Digest  means  not  English  (see  pp.  67,  71,  ante).  Hence 
a  country  such  as  Victoria,  which  forms  part  of  the  British  dominions,  is  a  foreign 
country.  For  meaning  of  "country,"  see  pp.  67,  69—71,  ante.  For  meaning  of 
"  British  dominions,"  see  p.  68,  ante. 

*  Blanche  v.  Fletcher  (1779),  1  Doug.  238  ;  Boucher  v.  lawson  (1735),  Cas.  temp. 
Hardwioke,  85,  89,  195;  Simeon  v.  Bazett  (1813),  2  M.  &  S.  94;  Bazett  v.  Meger 
(1814),  5  Taunt.  824.  Compare  Nelson,  p.  266,  and  Bar  (2nd  ed.),  note  by  Gillespie, 
pp.  559,  560.  See  Gelot  v.  Stewart  (1871),  Ct.  Sess.  Rep.  (3rd  ser.),  ix.  1057; 
Clements  v.  Macaulay  (1866),  Ct.  Sess.  Rep.  (3rd  aer.),  iv.  683. 
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Comment. 

This  Exception  applies  to  any  contract  to  be  performed  in 
England,  or  forming  part  of  a  transaction  which  is  to  take  place  in 
England.!  An  English  Court  will  not  enforce  a  contract  which 
directly  or  indirectly  violates  the  law  of  England. 

Exception  3  must,  again,  in  general  apply  to  any  contract^ 
wherever  made,  the  performance  whereof  would  directly  or 
indirectly  violate  the  law  of  a  foreign  country  where  the  contract  is 
to  be  performed,  or  a  transaction  of  which  it  forms  a  part  is  to  be 
carried  out ;  an  English  Court  wiU.  not,  in  general,  enforce  a 
contract  which  violates,  or  tends  to  the  violation  of,  the  laws  of  a 
foreign  country  within  the  limits  thereof.  Hence  an  agreement 
made  either  in  England  or  in  Germany  for  the  doing  in  France  of 
an  act  {e.g.,  the  founding  of  a  lottery)  forbidden  by  French  law 
would  not  support  an  action  in  England  for  breach  of  contract,  or, 
in  other  words,  the  contract  would  be  invalid  in  England.^ 

Exception  3,  however,  does  not,  it  would  appear,  apply  to  contracts 
which  directly  or  indirectly  violate  the  revenue  laws  of  countries, 
such  as  France  or  Italy,  which  do  not  form  part  of  the  British 
dominions.     There  is  certainly  authority  for  the  doctrine  that  the 

'  See  Westlake,  p.  283,  and  eompaxe  Exception  1,  p.  549,  ante.  As  regaxda 
England,  a.  contract  falling  under  Exception  3  must  usually  fall  under  Exception  1. 

^  Jacobs  T.  Credit  Lymnais  (1884),  12  Q.  B.  D.  (C.  A.)  589,  suggests  the  con- 
clusion that  an  English  contract  to  he  performed  in  France,  the  performance  ■whereof 
is,  at  the  time  when  the  contract  is  made,  lawful  hy  French  law,  may  be  valid  in 
England,  even  though  at  the  time  for  the  fulfilment  of  the  contract  the  performance 
thereof  is  forbidden  by  French  law.  This  inference  is  suggested  by  the  head-note 
to  the  report  of  Jacobs  v.  Credit  Lyonnais,  and  by  some  expressions  in  the  case,  but 
is  (it  is  submitted)  erroneous.  Jacobs  v.  Credit  Lyonnais  only  decides  that  a  person 
who  enters  into  an  English  contract — i.e.,  a  contract  governed  by  the  law  of  England 
— is  not  excused  for  its  non-performance  in  France  by  circumstances  which  take 
place  after  the  contract  is  made,  and  afford  a  legal  excuse  for  non-performance 
under  French,  though  not  under  English,  law.  It  does  not  appear  from  the  case 
that  it  would  have  been  illegal  under  French  law  to  have  shipped  the  cargo,  but 
only  that  the  shipping  was  prevented  by  force  majeure— namelj,  by  the  action  of  the 
rebels.  This  hindrance  was  a  valid  excuse  according  to  French  law,  but  not 
according  to  English  law ;  hence,  in  an  English  Court,  it  could  not  be  a  valid  defence 
for  non-performance  of  an  English  contract.  If  the  shipment  had  been  a  violation  of 
French  law  this  would  apparently  have  been  a  valid  excuse  in  an  English  Court  for 
the  non-shipment  of  the  cargo — i.e.,  the  non-performance  of  the  contract. 

When  the  Government  of  a  foreign  country  where  a  contract  is  to  be  performed 
— e.g.,  a  cargo  to  be  loaded  by  one  party,  and  taken  on  board  ship  by  the  other 
party— prevents  the  performance  of  the  contract  on  both  sides,  each  party  is  excused 
from'performing  his  part  of  the  contract.  Cunningham  v.  Btmn  (1878),  S  C.  P.  D. 
(0.  A.)  443 ;  Ford  v.  Cotesworth  (1870),  L.  R.  5  Q.  B.  (Ex.  Ch.)  544. 
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law  of  England  does  not  pay  any  regard  to  the  mere  reyenue  laws 
of  a  strictly  foreign  State.*  The  English  decisions,  however,  which 
support  this  doctrine  are  mostly  not  of  a  recent  date,  and  its 
validity  may  be  open  to  question ;  the  doctrine,  however,  can 
apparently  have  no  application  to  the  revenue  laws  of  any  country, 
such  as  Yictoria,  which  forms  part  of  the  British  dominions. 


Illustrations. 

1.  X  contracts  with  A  to  smuggle  goods  into  England.  X  and 
A  are  French  citizens.  The  contract  is  made  in  France.  It  is 
invalid.^ 

2.  A  and  B  are  partners,  of  whom  A  \vvbs  in  Guernsey.  A,  on 
behalf  of  the  firm,  sells  goods  to  X  in  Gruernsey.  The  goods  are 
delivered  by  A  to  X,  and  are  packed  by  ^  in  a  particular  way  for 
smuggling  into  England.  B,  who  lives  in  England,  knows  nothing 
of  the  sale.     The  contract  is  invalid.^ 

3.  In  1796  X  gives  a  bond  to  A  for  the  price  of  goods  agreed 
to  be  sold  and  delivered  in  London  by  A  to  X,  and  to  be  by  X 
shipped  to  Ostend  and  thence  reshipped  for  India,  there  to  be 
trafficked  with,  contrary  to  the  statute  7  Greo.  I.  c.  21,  then  in 
force.     The  bond  is  invalid.^ 

'4.  X  and  A  make  in  France  a  contract  relating  to  litigation  in 
England.  The  contract  is,  under  English  law,  bad  on  the  ground 
of  champerty.     The  contract  is  invalid.* 

5.  X  contracts  in  England  with  A  to  smuggle  goods  into 
Victoria.     The  contract  is  invalid. 

6.  X  contracts  in  England  with  A  to  set  up  a  lottery  in  a 
foreign  country,  where  the  maintenance  of  a  lottery  is  unlawful. 
The  contract  is  invalid. 

7.  X  contracts  with  A  in  England  to  smuggle  goods  into 
France.  The  contract  (senible)  is  valid,  and  an  action  for  the 
breach  thereof  can  be  maintained  in  England.^ 


'  See  p.  554,  note  2,  ante. 

^  I.e.,  in  England.  Biggs  v.  Lawrence  (1789),  3  T.  R.  454;  Clugaa  v.  Penaluna 
(1791),  4T.  R.  466. 

'  lAghtfoot  V.  Tenant  (1796),  1  B.  &P.  862.  But  contrast  Pelleoat-v.  Angell  (1835), 
2  C.  M.  &  R.  311. 

*  Grell\.  Levy  (1864),  16  C.  B.  (N.  S.)  73. 

°  Seep.  564,  note  2,  ante. 
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(0)    THE  INTERPRETATION  AND    OBLIGATION  OF 
CONTRACT. 

Rule  152.' — The  interpretation  of  a  contract  and  the 
rights  and  obligations  under  it  of  the  parties  thereto  are 
to  be  determined  in  accordance  with  the  proper  law  of 
the  contract.^ 

Comment. 

The  laws  of  different  countries  differ  as  to  the  incidents  which 
they  attach  to  a  given  contract.  The  real  effect,  therefore,  of  a 
contract,  i.e.,  what  is  the  true  meaning  thereof  and  what  are  the 
rights  or  obligations  of  the  parties  thereto,  cannot  be  determined 
until  we  have  answered  the  question,  what  is  the  law  by  reference 
to  which  the  contract  is  to  be  interpreted,  explained,  or  construed  ? 

The  one  general  principle  which  the  law  of  England  supplies 
for  the  answer  to  this  inquiry  is,  "  that  the  rights  of  the  parties  to 
"  a  contract  are  to  be  judged  of  by  that  law  by  which  they  intended 
"  [to  bind],  or  rather  by  which  they  may  justly  be  presumed  to 


'  See  Intro.,  General  Principle  No.  6,  pp.  59,  60,  ante;  Toote,  pp.  390—401; 
Story,  S8.  263—322  ;  Westlake,  pp.  274—282 ;  Savigny,  ss.  369—374  (Guthrie's 
transl.,  2nded.),  pp.  194—2.52. 

It  may  be  noted  that  Savigny'a  views  do  not  at  bottom  greatly  differ  from  those 
of  Story.  Both  entirely  agree  in  the  principle  that  the  test  by  which  to  determine 
the  proper  law  of  a  contract  is  the  presumed  intention  of  the  parties,  and  this  prin- 
ciple has  been  now  fuUy  adopted  by  our  Courts.  Lloyd  v.  Guibert  (1863),  L.  E,. 
1  Q.  B.  Uo  ;  Chamberlain  t.  Napier  (1880),  15  Ch.  D.  614  ;  The  Gaetano  (1882), 
7  P.  D.  (0.  A.)  137  ;  Chartered  Bank  of  India  v.  Netherlands  Co.  (1882),  9  Q.  B.  D. 
118 ;  (1S83),  10  Q.  B.  D.  (C.  A.)  621 ;  Jacobs  v.  Credit  Lyonnais  (1884),  12  Q.  B.  D. 
(C.  A.)  589  ;  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  (C.  A.)  321  ;  The 
August,  [1891]  P.  328,  340.  Compare  Chatenay  y.  Brazilian,  fc.  Telegraph  Co., 
[1891]  1  Q.  B.  (C.  A.)  79.  See  Gibhs  v.  Societe  Industrielle,  ^c.  (1890),  25  Q.  B.  D. 
(C.  A.)  399,  especially  pp.  405—407,  judgment  of  Esher,  M.  E. ;  ffamlyn  v.  Talisker 
Distillery,  [1894]  A.  C.  202.  Both  in  reality  determine  the  intention  of  the  parties 
mainly  by  reference  to  the  law  of  the  country  where  it  is  to  be  performed  {lex  loci 
solutionis).  See  especially  Story,  s.  280.  The  difference  between  them  is  that, 
where  there  is  no  other  ground  for  determining  what  is  the  proper  law  of  a  contract, 
Savigny  prefers  the  lex  domicilii  of  the  debtor,  whilst  Story,  following  the  English 
decisions,  prefers  the  hx  loci  celebrationis,  or  law  of  the  country  where  the  contract 
is  made.  See  App.,  Note  6,  "  Preference  of  English  Courts  for  lex  loci  contractus." 
South  African  Breweries.  Ltd.  v.  King,  [1899]  2  Ch.  173  ;  [1900]  1  Ch.  (C.  A.)  273. 
Cf.  Royal  Exchange  Assurance  Corporation  v.  Sjorforsakrings  Vega,  [1901]  2  K.  B. 
667  ;   [1902]  2  K.  B.  (C.  A.)  384  ;  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446. 

'  As  to  meaning  of  "proper  law  of  a  contract,"  see  Eule  146,  p.  529,  amte. 
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"  have  bound  themselves."  ^  "  You  must  have  regard  to  the  law  of 
"  the  oontraot,  by  which  I  mean  the  law  which  the  contract  itself 
"imports  is  to  be  the  law  governing  the  contract";^  in  other 
words,  the  meaning  and  effect  of  every  contract  depends  upon  the 
law  by  which  the  parties  intended  it  to  be  governed,  i.e.,  upon  its 
"proper  law." 

This  general  principle  applies  both  to  the  interpretation  or  expla- 
nation of  a  contract  and  to  the  obligation  of  a  contract,  i.e.,  the 
rights  and  obligations  of  the  parties  under  it. 

Interpretation. — That  a  contract  must  be  explained  in  accordance 
with  its  proper  law,  in  so  far  as  its  meaning  depends  upon  tech- 
nical legal  terms  or  upon  rules  of  law,  is  almost  self-evident.^  The 
aim  of  a  Court,  when  called  upon  to  interpret  a  contract,  must  be 
to  give  to  it  the  sense  which  was  affixed  to  the  contract  by  the 
parties  when  entering  into  it.  But  if  the  law  to  which  the  con- 
tracting parties  looked  {i.e.,  the  proper  law  of  the  contract)  be  dis- 
regarded, a  sense  may  be  given  to  the  terms  of  their  agreement 
totally  different  from  the  sense  which  they  were  intended  to  bear. 
Thus,  if  S  and  W  execute  in  England  a  marriage  settlement, 
meant  to  be  carried  out  in  Scotland  and  to  be  governed  by  Scotch 
law,  the  very  meaning  of  the  terms  used,  no  less  than  the  general 
effect  of  the  contract,  will  be  misunderstood  unless  the  Court 
called  upon  to  construe  the  settlement  has  regard  to  the  law  of 
Scotland.* 

Obligation. — The  rights,  again,  and  obligations  under  a  contract 
of  the  parties  thereto,  no  less  than  the  meaning  of  the  terms 
employed  therein,  must  be  determined  with  reference  to  the  law 
which  the  parties  had  in  view  when  they  came  to  an  agreement, 
i.e.,  the  proper  law  of  the  contract.  For  if  a  contract  made  with  a 
view  to  the  law  of  one  country  be  construed  in  accordance  with  the 
law  of  some  other  country,  it  is  all  but  certain  that  the  end  of  the 
contract  will  not  be  attained,  but  that  one  or  each  of  the  parties 


'  Lloyd  T.  Guibert  (1865),  L.  E.  1  Q.  B.  U5,  123,  per  Willes,  J.  Compare 
Chamberlain  v.  Napier  (1880),  15  Ch.  D.  614,  630,  judgment  of  Hall,  V.-C.  ; 
Chartered  Bank  of  India  v.  Netherlands  Co.  (1883),  10  Q.  B.  D.  (C.  A.)  521,  540, 
judgment  of  Lindley,  L.  J.  ;  The  Gaetano  (1882),  7  P.  D.  (C.  A.)  137,  146,  judgment 
of  Brett,  L.J.  ;  Jacobs  v.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  589,  601,  per 
Curiam  ;  In  re  Missottri  Steamship  Co.  (1889),  42  Ch.  D.  (C.  A.)  321,  340,  judgment 
of  Pry,  L.  J.  ;   The  August,  [1891]  P.  328,  340,  judgment  of  Sir  J.  Hannen. 

*  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  (C.  A.)  321,  336,  per  Halsbury,  0. 
^  See  Intro.,  pp.  59 — 62,  ante. 

*  See  Chamberlains.  Napier  {18S0),  15  Ch.  D.  614. 
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will  acquire  rights  or  incur  liabilities  different  from  those  which 
the  agreement  was  intended  to  confer  or  impose.^ 

Rule  152,  and  the  grounds  on  which  it  rests,  are  not  hard  to 
understand.  The  true  difficulty  lies  in  answering  a  question  to 
which,  when  applied  to  a  given  case,  the  Rule  immediately  gives 
rise  :  On  what  principles  are  we  to  determine  what  was  the  inten- 
tion of  the  parties  to  a  contract  in  reference  to  the  law  by  which  it 
should  be  governed?  The  answer  to  this  question  may  often  be 
hard  to  find,  and  this  for  two  reasons.  Under  the  complicated 
transactions  of  modern  life,  a  contract  which  contains  a  foreign 
©lement  may  be  so  connected  with  different  countries  as  to  suggest 
not  only  two,  but  as  many  as  five  or  six,  different  laws  as  the  law 
by  which  the  parties  intended  a  contract  to  be  governed,  or,  ia 
other  words,  as  the  proper  law  of  the  contract.  Suppose,  for 
example,  that  A,  an  Englishman,  charters  a  French  ship  from  X, 
its  French  owner,  at  a  Danish  port  in  the  West  Indies,  for  the 
carriage  of  the  goods  of  A  from  Hayti  to  Genoa,  and  that  the  ship, 
under  stress  of  weather,  puts  into  a  Portuguese  port,  where  trans- 
actions take  place  which  result  in  a  loss  to  A,  and  that  A  claims 
damages  from  X,  alleged  to  be  due  under  the  contract  between 
them.  In  this  position  of  things,  which  is  suggested  by  a  reported 
case,  there  are  six  countries  the  law  of  any  one  of  which  may,  con- 
ceivably, at  any  rate,  have  been  intended  by  the  parties  to  govern 
the  contract,  at  least  in  so  far  as  to  determine  the  question  at  issue 
between  A  and  X.  The  Court,  therefore,  when  called  upon  to 
decide  what  are  A's  rights,  has  before  it  six  different  laws  from 
which  to  select  the  law  on  which  his  rights  depend.  The  intention 
•of  the  parties,  again,  as  to  the  law  by  which  a  contract  is  governed, 
is  not  generally  expressed  in  the  contract  itself.  What  is  more,  it 
has  often  no  real  existence.  If  we  could  look  into  their  minds,  we 
should  find  that  they  had  formed  no  definite  purpose  as  to  the  law 
which  should  govern  their  rights  under  circumstances  of  which 
they  did  not  anticipate  the  occurrence.  Here,  as  in  other  branches 
■of  law,  an  inquiry  into  the  intention  of  the  parties  is  really  an 
inquiry,  not  into  the  actual  intention  of  X  and  A,  for  it  possibly 
never  had  any  real  existence,  but  into  the  intention  which  would 
have  been  formed  by  sensible  persons  in  the  position  of  X  and  A 
if  their  attention  had  been  directed  to  contingencies  which  escaped 


'  Rule  152  is  nothing'  elssthan  the  most  obvious  appHoation  of  General  Principle 
No.  VI.  (Intro.,  p.  59,  ante),  which  itself  is  an  immediate  result  of  General  Principle 
_No.  I.  (Intro.,  p.  23,  ante). 
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"their  notice.  When  this  is  the  ease,  the  law  which  will  be  applied 
hy  any  tribunal  to  the  interpretation  of  a  contract  "  is  that  which 
"  will  most  frequently  and  most  naturally  be  assumed  by  ignorant 
*'  parties  to  a  contract  as  that  by  which  their  [rights  and]  liabilities 
"  are  defined."  ^  We  are  then  driven  back  upon  the  further  question, 
how  are  we  to  determine  what  is  this  natural  assumption  ?  The 
reply  is,  that  a  variety  of  circumstances  must  be  considered,  such 
as  the  nature  of  the  contract,  the  customs  of  business,  the  place 
where  the  contract  is  made  or  is  to  be  performed,  and  the  like,  any 
one  of  which  may  suggest  conclusions  as  to  the  law  likely  to  be 
intended  by  the  parties ;  and  English  judges  have  constantly 
declined  to  tie  themselves  down  by  any  rigid  or  narrow  rule  for 
determining  the  intention  of  the  parties,  or,  in  effect,  the  proper 
law  of  the  contract. 

The  conclusions,  however,  at  which  the  Courts  have  arrived  in 
particular  cases,  though  based  on  the  circumstances  of  each  case, 
are  not  the  result  of  mere  guesswork.  They  lead  to,  and  in  turn 
are  the  result  of,  certain  maxims  by  which  English  Courts  are,  it 
~i8  submitted,  in  the  main  guided  when  called  upon  to  determine 
the  proper  law  of  a  given  contract. 

These  maxims  are  formulated  in  Sub-Eules  1  to  3. 

The  true  nature  of  these  Sub-Eules,  if  they  are  to  be  of  any 
utility  whatever,  must  be  carefully  borne  in  mind.  They  are  in 
no  sense  rigid  canons  of  construction  from  which  a  Court  will  not 
deviate.  They  are  rather  presumptive  rules  of  evidence  which  are 
in  fact  frequently  followed  by  English  judges,  but  which  are  not 
in  any  degree  irrebuttable,  and  are  liable  to  be  displaced  by 
circumstances  of  any  kind  which  in  a  given  case  influence  the 
opinion  of  the  Court.^ 

Two  further  observations  are  worth  notice : — 

In  particular  classes  of  contracts'  custom  has  established*  certain 
definite  rules  as  to  the  presumed  intention  of  the  parties.  Where 
such  established  rules  exist,  recurrence  to  general  presumptions  is 
usually  unnecessary,  and  our  Sub-Rules  are  for  the  most  part 
superfluous.  But  this  does  not  invariably  hold  good,  for  the  pre- 
sumption  established  by  custom   may  be  rebutted,  e.g.,  by  the 

'  Fopte  (3rd  ed.),  p.  391. 

^  See  especially  Jacobs  v.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  689,  601, 
judgment  of  Bowen,  L.  J. 

'  For  such  contracts,  see  chap,  xxvi.,  p.  572,  post. 
*  See  Lloyd  v.  Guibert  (1866),  L.  E.  1  Q.  B.  116. 


560  CHOICE  OF  LAW. 

expressed  intention  of  the  parties  or  by  the  circumstances  of  the 
case.' 

In  certain  rare  instances,  rules  as  to  the  intention  of  the  parties 
are  in  effect  established  by  statute.^  Such  statutory  enactment,  in 
so  far  as  it  applies,  is  decisive. 


Sub-Rules  for  determining   the  Proper  Law  of  a   Contract 
in  Accordance  with  the  Intention  of  the  Parties. 

Sub- Rule  1  .^ — When  the  intention  of  the  parties  to  a 
contract,  as  to  the  law  governing  the  contract,  is 
expressed  in  words,  this  expressed  intention  determines 
the  proper  law  of  the  contract  and,  in  general,  overrides 
every  presumption. 

Comment. 

As  the  proper  law  of  a  contract  is  fixed  by  the  intention  of  the 
parties,  their  expressed  intention  with  regard  to  it  must  (in 
general)  be  decisive.* 

Illustrations. 

1.  X,  an  English  underwriter,  executes  in  England  a  policy  of 
insurance  of  which  it  is  one  of  the  express  terms  that  it  shall  be 


'  Compare,  particularly,  Chartered  Mercantile  Bank  of  India  v.  Netherlands,  ^c.  Co. 
(1883),  10  Q.  B.  D.  (0.  A.)  521,  540,  judgment  of  Liudley,  L.  J. 

■^  See  Bins  of  Exchange  Act,  1882,  s.  72,  and  Rules  162—165,  pp.  585—601, 
post. 

5  Samh/n  v.  Talisker  Distillery,  [1894]  A.  C.  202.  Compare  Savigny,  ss.  369, 
370  (Guthrie's  transl.,  2nd  ed.),  pp.  194,  197,  and  s.  372,  p.  221,  especially  note  A, 
p.  227.  But  the  bankruptcy  law  of  the  country  [e.g..  New  York)  the  law  whereof 
is  embodied  in  and  forms  part  of  the  contract,  is  not — at  any  rate,  where  one  of  the 
parties  to  the  contract  is  domiciled  in  England — made  part  of  the  contract.  Ex 
parte  Diver  (1887),  18  Q.  B.  D.  (C.  A.)  660. 

*  Not  quite  invariably.  Parties,  whilst  really  contracting  with  reference  to  one 
law  {e.g.,  the  law  of  England),  may  oonceivably,  with  a  view  to  give  validity  to  a 
contract  which  English  law  treats  as  invalid,  assert  their  intention  to  contract  with 
reference  to  another  law,  e.g.,  the  law  of  Scotland.  The  Courts  must  in  this  case 
determine  the  essential  validity  of  the  contract  with  reference  to  the  law  under 
which  the  parties  really  intended  to  contract,  i.e.,  the  law  of  England.  See 
App.,  Note  19,  "What  is  the  Law  determining  the  Essential  Validity  of  a 
Contract?" 
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construed  and  applied  in  accordance  with  French  law.     The  law 
of  France  is  the  proper  law  of  the  contract.' 

2.  X  and  A  enter  into  a  contract  in  London  which  is  to  be 
performed,  except  as  to  the  arbitration  clause,  in  Scotland.  It  is 
an  express  term  of  the  contract  that  any  dispute  arising  out  of  it 
"  shall  be  settled  by  arbitration  by  two  members  of  the  London 
"  Corn  Exchange  in  the  usual  way."  As  to  this  arbitration  clause 
the  law  of  England  is  the  proper  law  of  the  contract.^ 

Sub-Rule  2. — When  the  intention  of  the  parties  to  a 
contract  with  regard  to  the  law  governing  the  contract  is 
not  expressed  in  words,  their  intention  is  to  be  inferred 
from  the  terms  and  nature  of  the  contract,  and  from  the 
general  circumstances  of  the  case,  and  such  inferred  in- 
tention determines  the  proper  law  of  the  contract.^ 

Illustrations, 

1.  A,  an  Englishman,  ships  a  cargo  on  board  the  ship  oi  X  8f 
Co.,  a  Dutch  company  registered  under  Dutch  law.  The  company, 
however,  consists  of  the  same  persons  as  an  English  company 
registered  under  English  law.  The  goods  are  shipped  at  Singa- 
pore, for  this  purpose  an  English  port,  under  a  bill  of  lading  in 
the  English  form  and  expressed  in  English.  The  cargo  is 
damaged  in  a  collision  between  the  ship  on  which  it  is  carried  and 
another  ship  oi  X  8f  Co.  The  proper  law  of  the  contract  (bill  of 
lading)  is  the  law  of  England,*  and  the  presumption  which  would 
otherwise  exist,  that  the  parties  submitted  themselves  to  Dutch  law 
as  the  law  of  the  flag,  is  rebutted.' 

'■  See  Greer  v.  Foole  (1880),  5  Q.  B.  D.  272.  ''It  is  no  doubt  competent  to  an 
"  underwriter  on  an  English  poUoy  to  stipulate,  if  he  think  fit,  that  such  policy 
"  shall  be  construed  and  applied  in  whole  or  in  part,  according  to  the  law  of  any 
"  foreign  State,  as  if  it  had  been  made  in  and  by  a  subject  of  the  foreign  State,  and 
"  the  policy  in  question  does  so  stipulate  as  regards  general  average  ;  but,  except 
"  when  it  is  so  stipulated,  the  policy  must  be  construed  according  to  our  law,  and 
"  without  regard  to  the  nationality  of  the  vessel."     IHd.,  p.  274,  per  Curiam. 

2  Samlyn  v.  Talisker  Distillery,  [1894]  A.  C.  202. 

'  "  In  such  a  case  the  only  oei-tain  guide  is  to  be  found  in  applying  sound  ideas 
"  of  business,  convenience,  and  sense  to  the  language  of  the  contract  itself,  with  a 
"  view  to  discovering  from  it  the  true  intention  of  the  parties."  See  Jacobs  v. 
Credit  Lyonnais  (1884),  12  Q.  B.  D.  (0.  A.)  589,  601,  judgment  of  Bowen,  L.  J. 

*  Chartered  Mercantile  Bank  of  India  v.  Netherlands  Co.  (1883),  10  Q.  B.  D.  (C.  A.) 
521. 

*  Ibid.,  especially  pp.  529,  530,  judgment  of  Brett,  L.  J.,  and  p.  540,  judgment 
D.  CO 
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2.  An  agreement  in  writing  executed  in  1895  at  Johannesturg, 
in  the  South  African  Eepuhlic,  is  made  between  A  8f  Co.,  a 
company  having  its  registered  office  in  London,  but  carrying  on 
business  in  South  Africa,  and  X,  a  British  subject  resident  in  South 
Africa.  X  thereby  agrees  to  serve  the  company,  as  brewer  or 
otherwise,  in  its  business  carried  on  at  Johannesburg,  or  elsewhere 
in  South  Africa;  by  the  agreement  provision  is  also  made  for  his 
residence  at  Johannesburg,  but  the  agreement  is  framed  in  the 
English  language  and  is  in  an  English  form.  The  rights  of  the 
parties  under  the  agreement  are  governed  by  the  law  of  the  South 
African  Republic.^ 

3.  An  Englishman  domiciled  in  England  marries,  in  Scotland,  a 
Scotchwoman  domiciled  in  Scotland.  Before  their  marriage  they 
have  executed  in  Scotland  a  marriage  contract  (settlement)  in  the 
Scotch  form.  It  is  part  of  this  contract  that,  on  the  death  of  the 
hubband,  his  heirs,  &c.  shall  pay  to  his  wife,  in  case  she  should 
survive  him,  an  annuity  of  200/.,  and  further  pay  after  his  death 
to  the  children  (if  any)  of  the  marriage  the  sum  of  3,000/.  The 
husband  and  wife  live  after  the  marriage  in  England.  The  law  of 
Scotland  is  the  proper  law  of  the  contract,  and  when,  on  the  death 
of  the  husband,  his  estate  is  found  not  to  be  enough  to  satisfy 
both  the  annuity  payable  to  the  wife  and  the  sum  of  3,000/.  pay- 
able to  the  children,  the  rights  of  the  wife  and  the  children 
respectively  are  governed  by  the  law  of  Scotland.^ 

4.  An  Englishman,  domiciled  in  England,  marries  a  Scotch- 
woman domiciled  in  Scotland.  A  marriage  settlement  is,  before 
the  marriage,  executed  in  Scotland  by  the  intended  husband  and 
wife.  In  the  settlement,  trusts  are  declared  in  the  English  form 
of  the  husband's  real  estate  in  England.  The  proper  law  of  the 
contract  as  regards  such  trusts  is  the  law  of  England.^ 

5.  X  (^  Co.,  a  London  firm,  contract  in  London  to  sell  to  A8{ 
JB,  also  a  London  firm,  20,000  tons  of  esparto,  to  be  shipped  by  a 
French  company  at  an  Algerian  port,  on  board  vessels  to  be  pro- 
vided by  -4  8f  B,  who  are  to  pay  for  the  esparto  in  London  in 


of  Lindley,  L.  J.,  with  which  contrast  Lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B.  IIS  ; 
The  Augmt,  [1891]  P.  328  ;  and  as  to  this  presumption,  and  the  meaning  of  the 
term  "  law  of  the  flag,"  see  "  Contract  of  AfEreightment,"  Rules  156,  157,  pp.  575, 
■676,  post. 

'  South  African  Breweries,  Ltd.  v.  King,  [1900]  1  Ch.  (C.  A.)  273. 

2  Inre  Barnard  (1887),  56  L.  T.  9  ;  W.  N.  (1887),  p.  8. 

*  Chamberlain  v.  Napier  (1880),  15  Ch.  D.  614.  See,  as  to  the  "proper  law  of  a 
contract"  with  regard  to  immovables,  chap,  xxvi.,  Rule  154,  p.  572,  post. 
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cash  on  or  before  the  arrival  of  the  ships  at  the  port  of  destination. 
English  law  is  the  proper  law  of  the  contract.^ 

Sub-Rule  3. — In  the  absence  of  countervailing  con- 
siderations, the  following  presumptions  as  to  the  proper 
law  of  a  contract  have  effect : — 

First  Presumption.^ — Prima  facie  the  proper  law  of 
the  contract  is  presumed  to  be  the  law  of  the 
country  where  the  contract  is  made  {lex  loci  con- 
tractus) ;  this  presumption  applies  with  special 
force  when  the  contract  is  to  be  performed 
wholly  in  the  country  where  it  is  made,  or  may 
be  performed  anywhere,  but  it  may  apply  to  a 
contract  partly  or  even  wholly  to  be  performed 
in  another  country. 
Second  Presumption. — When  the  contract  is  made 
in  one  country,  and  is  to  be  performed  either 
wholly  or  partly  in  another,  then  the  proper 
law  of  the  contract,  especially  as  to  the  mode 
of  performance,  may  be  presumed  to  be  the 
law  of  the  country  where  the  performance  is 
to  take  place  {lex  loci  solutionis). 

Comment. 

Both  these  presumptions  are  grounded  on  the  probable  inten- 
tion^ of  the  parties. 

As  to  the  first  presumption.  "  The  broad  rule  is,  that  the  law 
"  of  a  country  where  a  contract  is  made  presumably  governs  the 
'"  nature,  the  obligation,  and  the  interpretation  of  it,  unless  the 
■"  contrary  appears  to  be  the  express  intention  of  the  parties."* 

'  Jacobs  T.  Credit  Lymnais  (1884),  12  Q.  B.  D.  (C.  A.)  589. 

This  case  miglit  also  te  brought  under  Sub-Rule  3,  let  presumption.  See  "  Con- 
tracts with  regard  to  Movables,"  Rule  165,  p.  574,  post. 

^  Compare  Story,  ss.  242,  280;  lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B.  116; 
Jacobs  T.  Credit  Lyonnais  (1884),  12  Q.B.  D.  (C.  A.)  689,  especially  p.  600,  judgment 
of  Bowen,  L.  J. ;  P.  ^  0.  Co.  v.  Shand  (1865),  3  Moore,  P.  C.  (N.  S.)  272  ;  Scott  v. 
PilkiMgton  (1862),  2  B.  &  S.  11  ;  31  L.  J.  Q.  B.  81. 

'  See  pp.  658—560,  ante. 

*  Jacobs  V.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  689,  600,  per  Bowen,  L.  J. ; 
jSoiith  African  Breweries,  Ltd.  v.  King,  [1900]  1  Ch.  (C.  A.)  273.     See  Story,  s.  242. 

n  n  9. 
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"  One  inference  which  has  always  been  adopted  is  this :  If  a 
"  contract  is  made  in  a  country  to  he  executed  in  that  country, 
"  unless  there  appears  something  to  the  contrary,  you  take  it  that 
"  the  parties  must  have  intended  that  the  contract,  as  to  its  con- 
"  struction  and  as  to  its  effect,  and  the  mode  of  carrying  it  out 
"  (which  really  are  the  result  of  its  construction),  is  to  he  construed 
"  according  to  the  law  of  the  country  where  it  was  made."  i 

"  It  is  .  .  .  generally  agreed  that  the  law  of  the  place  where 
"  the  contract  is  made  is  prima  facie  that  which  the  parties 
"  intended  [to  adopt],  or  ought  to  be  presumed  to  have  adopted, 
"  as  the  footing  upon  which  they  dealt,  and  that  such  law  ought 
"  therefore  to  prevail  in  the  absence  of  circumstances  indicatiag  a 
"  different  intention."^ 

These  dicta  lay  down  the  undoubted  rule  of  English  law  that 
the  meaning  of  a  contract  and  the  obligations  arising  under  it  are 
prima  facie  and  presumably  governed  by  the  law  of  the  country 
where  the  contract  is  made  {lex  loci  contractus).  The  language 
indeed  of  judges  and  writers  of  authority  has  sometimes  produced 
the  impression  that  something  like  exclusive  authority  is  attri- 
buted by  our  Courts  to  the  law  of  the  country  where  the  contract  is 
completed.  But  this  idea  is  erroneous.  In  many  instances,  as  is 
apparent  from  our  second  presumption,  the  meaning  and  incidents 
of  a  contract  are  governed  by  the  law  of  the  place  of  performance. 

The  distinct  and  still  strong  preference,  however,  of  English 
Courts  for  the  lex  loci  contractus^  must  never  be  forgotten.  This 
preference  leads  to  the  result  that  in  all  cases  of  doubt,  and  espe- 
cially where  a  contract  is  made  in  England,  our  Courts  hold  that 
the  proper  law  of  the  contract  is  the  law  of  the  country  where  the 
contract  is  made. 

As  to  the  second  presumption.  The  assumption,  which  in  many 
cases  is  sound,  that  the  proper  law  of  a  contract  is  the  law  of  the 
country  where  it  is  made  {lex  loci  contractus),  pre-supposes  in  general 
that  "  the  performance  of  the  contract  is  to  be  in  the  place  where 
"  it  is  made,  either  expressly  or  by  tacit  implication.  But  where 
"  the  contract  is,  either  expressly  or  tacitly,  to  be  performed  in  any 
"  other  place,  there  the   general  rule  is  in   conformity  to  the 


1  GhaUnayy.  Brazilian  Submarine  Tele.  Go.,  [1891]  1  Q.  B.  (C.  A.)  79,  82,  judg- 
meat  of  Esher,  M.  E,.  Compare  Gibbs  v.  Societe  Industrielle,  ^c.  (1890),  25  Q.  B.  D. 
(C.  A.)  399,  405,  judgment  of  Esher,  M.  R.,  cited  pp.  439,  440,  ante. 

■  Lloyd  Y.  Guibert  (1866),  L.  K.  1  Q.  B.  116,  122,  per  Curiam. 

s  See  App.,  Note  6,  "Preference  of  English  Courts  for  lex  loci  contractus." 
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"  presumed  intention  of  the  parties  that  the  contract,  as  to  its 
"  validity,  nature,  obligation,  and  interpretation,  is  to  be  governed 
"  by  the  law  ,of  the  place  of  performance."^ 

"The  business  sense  of  all  business  men,"  says  Lord  Esher, 
"  has  come  to  this  conclusion,  that,  if  a  contract  is  made  in  one 
"  country  to  be  carried  out  between  the  parties  in  another  country, 
"  either  in  whole  or  in  part,  unless  there  appears  something  to  the 
"  contrary,  it  is  to  be  concluded  that  the  parties  must  have  in- 
"  tended  that  it  should  be  carried  out  according  to  the  law  of  that 
"  other  country.  .  .  .  Therefore,  the  law  has  said  that  if  the 
"  contract  is  to  be  carried  out  in  whole  in  another  country  it  is  to 
"  be  carried  out  wholly  according  to  the  law  of  that  country,  and 
"  that  must  have  been  the  meaning  of  the  parties.  But  if  it  is  to 
"  be  carried  out  partly  in  another  country  than  that  in  which  it  is 
"  made,  that  part  of  it  which  is  to  be  carried  out  in  that  other 
"  country,  unless  something  appears  to  the  contrary,  is  taken  to 
"  have  been  intended  to  be  carried  out  according  to  the  laws  of 
"that  country."  2 

"  When  two  parties,"  says  Lord  Watson,  "  living  under  different 
"  systems  of  law,  enter  into  a  personal  contract,  which  of  these 
"  systems  must  be  applied  to  its  construction  depends  upon  their 
"  mutual  intention,  either  as  expressed  in  their  contract  or  as 
"  derivable  by  fair  implication  from  its  terms.  In  the  absence  of 
"  any  other  clear  expression  of  their  intention,  it  is  necessary  and 
"  legitimate  to  take  into  account  the  circumstances  attendant  upon 
"  the  making  of  the  contract,  and  the  course  of  performing  its 
"  stipulations  contemplated  by  the  parties ;  and  amongst  these  con- 
"  siderations  the  locus  contractus  and  the  locus  solutionis  have  always 
"  been  regarded  as  of  importance,  although  English  and  Scotch 
"  decisions  differ  in  regard  to  the  relative  weight  which  ought  to 
"  be  attributed  to  them  when  the  place  of  contracting  is  in  one 
"  forum  and  the  place  of  performance  in  another."  ^ 

The  effect  of  these  dicta  may  be  thus  summed  up  :  The  proper 
law  of  a  contract  is  indeed  pritnd  facie  the  law  of  ^he  country 
where  it  is  made  {lex  loci  contractus)  ;  yet  when  a  contract  is  made 
in  one  country,  but  is  wholly  or  partially  to  be  performed  in  another, 

1  Story,  8.  280.  Compare  Jacobs  v.  Credit  Lymnais  (1884),  12  Q.  B.  D.  (0.  A.) 
589,  600,  language  of  Bowen,  L.  J. 

2  Chatenay  v.  Brazilian  Submarine  Tele.  Co.,  [1891]  1  Q.  B.  (C.  A.)  79,  82,  83, 
judgment  of  Lord  Esher,  M.  R. 

'  Hamhjn  v.  Talisker  Distillery,  [1894]  A.  C.  202,  212,  per  Lord  Watson.  Com- 
pare Savigny,  s.  372,  p.  222. 
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then  great  weight  will  be  given  to  the  law  of  the  place  of  performance 
{lex  loci  solutionis),  as  heing  probably  the  proper  law  of  the  contract, 
in  regard,  at  any  rate,  to  acts  to  be  done  there. 

Our  second  presumption  covers  at  least  two  different  cases : — 
First  case.  A  contract  is  made  in  one  country  and  is  to  be 
wholly  performed  in  another,  as  where  X  and  A  enter  into  an 
agreement  in  Scotland,  e.g.,  for  the  sale  of  goods  by  X  to  A,  and 
the  whole  of  the  contract  is  to  be  performed  on  both  sides  in  England. 
The  law  of  England  {lex  loci  solutionis)  is,  then,  presumably  the 
proper  law  of  the  contract  as  a  whole,  and  certainly  governs  every 
incident  having  reference  to  the  mode  of  performance,  e.g.,  the 
delivery  of  and  the  payment  for  the  goods.^ 

Second  case.  A  contract  is  made  in  one  country,  and  is  to  be 
performed,  as  regards  the  obligations  of  one  of  the  parties,  wholly 
in  that  country,  and  as  regards  the  obligations  of  the  other  wholly 
in  another  country,  as  where  A  agrees  to  deliver  goods  to  X  in 
Liverpool,  and  X  agrees  to  pay  for  them  in  New  York.  The 
contract  may  be  treated  as  two  contracts,^  the  one  to  be  performed 
by  A  in  England  and  the  other  by  X  in  New  Tort.  It  is,  then, 
reasonable  at  any  rate  to  assume  (though  the  presumption  is  by  no 
means  conclusive)  that  on  the  one  hand  the  delivery,  etc.  of  the 
goods  {i.e.,  the  performance  of  A^s  share  of  the  contract)  is  governed 
by  the  law  of  England,  and  on  the  other  hand  the  payment  for  the 
goods,  i.e.,  the  performance  of  X's  part  of  the  contract,  is  governed 
by  the  law  of  New  York.' 

Illustrations. 

Presumption  1. 

1.  X,  a  Frenchman  domiciled  in  France,  incurs  in  London  a 
debt  to  A  for  goods  there  sold  by  A  to  X.  English  law  {lex  loci 
contractus)  is  the  proper  law  of  the  contract. 


'  Whether  the  law  of  Scotland  may  not  determine  what  are  the  legal  excuses  for 
non-performance  (?) 

^  Many  difficulties  as  to  the  proper  law  of  a  contract  are  removed  hy  noticing 
that  what  is  called  ' '  a  contract "  is  often  in  effect  a  set  of  two  or  more  contracts, 
and  the  proper  law  of  these  several  contracts  may  be  different.  This  is  specially 
noticeable  in  regard  to  the  different  contracts  which  may  be  embodied  in  a  single 
bill  of  exchange.     See  chap,  xxvi.,  Rule  163  (2),  p.  892,  post. 

^  As  to  the  somewhat  different  case  of  "contracts  for  through  carriage,"  see 
chap,  xxvi.,  Rule  158,  p.  580,  post. 
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2.  A  note  is  made  and  is  payable  in  England.  English  law 
[lex  loci  contractus)  is  the  proper  law  of  the  contract.^ 

3.  X,  an  Englishman  carrying  on  business  in  England,  while  in 
New  York  gives  iV,  of  New  York,  a  letter  of  credit  to  the  following 
effect :  "  Yon  have  authority  to  draw  exchanges  upon  me,  and  all 
"  such  exchanges  will  be  duly  honored."  This  letter  is  shown  to 
A,  who,  on  the  faith  thereof,  purchases  a  bill  drawn  by  If  on  X. 
X  does  not  accept  the  same.     X  is  not  liable  to  A  by  the  law  of 

.  England  for  not  accepting  the  bill,  but  he  is  liable  by  the  law  of 
New  York.  The  law  of  New  York  (lex  loci  contractus)  is  the 
proper  law  of  the  contract.^ 

4.  A,  an  Englishman,  contracts  in  England  with  X  8(  Co.,  an 
English  company,  for  the  carriage  by  them  of  goods  from  England 
to  Mauritius  on  a  British  ship.  A  takes  a  ticket  at  Southampton 
which  contains  a  condition  limiting  the  liability  of  the  company. 
A's  goods  are  lost  in  Egypt.  The  condition,  according  to  English 
law,  covers  the  liability  of  X  ^  Co.  According  to  the  law  of 
Mauritius  (French  law),  it  does  not  cover  their  liabiKty.  English 
law  {lex  loci  contractus)  is  the  proper  law  of  the  contract.* 

5.  X,  an  Englishman,  makes  a  contract  in  London  with  A,  a 
Scotchman,  under  which  A  is  to  act  as  traveller  for  X  in  Scotland. 
Semble,  English  law  is  the  proper  law  of  the  contract  (?).* 


1  See  Kearney  v.  King  (1819),  2  B.  &  Aid.  301 ;  Sprowle  v.  Legge  (1822),  1  B.  &  C. 
16.    In  this  as  in  many  other  cases  the  lex  loci  contractus  is  also  the  lex  loci  solutionis. 

'^  "  It  [is]  contended,  on  the  part  of  the  defendants  [i],  that,  as  the  thing  con- 
"  tracted  for,  namely,  the  acceptance  of  the  bills,  was  to  be  performed  in  this 
"  country,  the  law  of  England,  as  that  of  the  place  of  performance,  ought  to 
"  prevail.  We  are  of  a  contrary  opinion,  it  appearing  to  us  that  the  question  of 
"  the  defendant's  liability  must  be  determined  by  the  lex  loci  contractus.  The 
"  question  at  issue  has  no  relation  to  the  manner  of  performing  the  contract,  or  to 
"  the  consequences  of  non-performance.  It  relates  entirely  to  the  effect  of  the 
"  transaction  at  New  York,  and  the  document  signed  there  by  one  of  the  de- 
"  fendants  on  behalf  of  the  rest  (his  authority  to  bind  the  partnership  not  being 
"  called  in  question)  in  creating  a  liability  in  the  defendants  to  the  purchasers  of 
"  the  bills,  which  by  the  document  the  defendants  were  bound  to  accept  in  favour 
"  of  [iT]."  Scott  V.  Pilkington  (1862),  31  L.  J.  Q.  B.  81,  90,  per  Cockbum,  C.  J. 
See  2  B.  &S.  11,  43,  44. 

'  F.  %0.  Co.  V.  Shand  (1865),  3  Moore,  P.  C.  N.  S.  272.  Compare  Nugent  v. 
Smith  [\%1S),  1  C.  P.  D.  ]9;  and  (1876)  (0.  A.)  423.  See  as  to  "Contract  for 
Through  Carriage  of  Person  or  Goods,"  Rule  168,  p.  580,  post. 

*  Amott  V.  Redfern  (1826),  2  C.  &  P.  88. 
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Presumption  2. 

6.  X  contracts  a  debt  to  ^  in  Jamaica  which  is  made  payable  in 
London.  English  law  {lex  loci  solutionis)  is,  at  any  rate  as  regards 
payment,  the  proper  law  of  the  contract.^ 

7.  In  1870  a  bill  of  exchange  is  drawn  by  X  in  England  on  iV 
8f  Co.,  Erench  subjects  resident  in  Paris,  and  is  indorsed  in  England 
loy  X  to  A.  The  bill  is  accepted  by  iV  (^  Co.  in  Paris,  and  is  on 
the  face  of  it  payable  on  5th  October,  1870.  In  consequence  of  the 
Franco- Grerman  war,  the  time  for  payment  is  under  French  law 
enlarged  till  5th  September,  1871.  French  law  is  the  proper  law 
of  the  contract,  and  the  bill,  as  against  aU  the  parties  thereto,  is 
payable  on  5th  September,  1871.^ 

8.  X  in  England  charters  ^'s  ship  for  carriage  of  coals  to 
Algiers.  It  is  part  of  the  terms  of  the  charter  party  that  the  ship 
shall  be  unloaded  at  a  certain  rate  per  diem,  and  that  X  shall  pay 
61.  per  diem  for  detention  from  the  time  of  the  ship  being  ready  to 
unload  and  "  in  turn  to  deKver."  Delivery  is  delayed  by  the 
French  port  regulations.  In  reference  to  delivery  the  proper  law 
of  the  contract  is  the  French  law  as  to  unloading  at  the  port  {lex 


9.  X,  an  Englishman,  under  a  charter  party  made  between  him 
and  A,  a  foreigner,  at  Piga,  loads  A'a  ship  with  a  cargo  of  timber 
to  be  delivered  in  the  port  of  Liverpool.  A  given  number  of  lay 
days  are  allowed  for  the  unloading.  By  the  general  law,  the  lay 
days  commence  from  the  time  when  the  ship  arrives  in  dock  ;  but 
by  the  custom  of  the  port  of  Liverpool  the  lay  days,  in  case  of  the 
timber  ship,  begin  only  from  the  mooring  of  the  ship  at  the  quay, 
where  alone  by  dock  regulations  the  ship  can  discharge  cargo. 
The  commencement  of  the  lay  days  is  governed  by  the  custom 
of  the  port  of  Liverpool  {lex  loci  solutionis)  *  as  the  proper  law  of 
the  contract. 


'  Compare  Cash  v.  Kennion  (1805),  U  Ves.  314,  with  Manners  v.  Pearson,  [1898] 
1  Ch.  (0.  A.)  581. 

2  Rtmquette  v.  Overmann  (1875),  Ii.  E.  10  Q.  B.  625.  See  as  to  Bills  of  Exchange, 
Rales  162—164,  pp.  585—598,  post. 

'  Sobertsony.  JaeJeson  (1845),  2  C.  B.  412 ;   15  L.  J.  C.  P.  28. 

*  Mrden  Steam  Co.  v.  Bempsey  {\%1S),  1  C.  P.  D.  654.  Conf.  Atwoody.  Sellar 
(1880),  5  Q.  B.  D.  (C.  A.)  286. 
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(D)  DISCHARGE  OF  A  CONTRACT. 

Rule  153.^ — The  validity  of  the  discharge  of  a 
contract  (otherwise  than  by  bankruptcy)  ^  depends  upon 
the  proper  law*  of  the  contract*  (?). 

(1)  A  discharge  in  accordance  with  the  proper  law 

of  the  contract  is  valid. 

(2)  A  discharge  not  in  accordance  with  the  proper 

law  of  the  contract  is  not  valid(?). 

Comment. 

On  principle,  the  validity  or  invalidity  of  the  discharge  of  a 
contract  ought  to  depend  upon  the  proper  law  of  the  contract,  i.e., 
upon  the  law  to  which  the  parties,  when  contracting,  intended  to 
suhmit  themselves.  If,  for  example,  X  and  A,  French  citizens, 
enter  into  a  contract  in  France  to  be  performed  in  France,  and 
which  therefore  is  clearly  subject  to  French  law,  the  question 
whether  an  act  on  the  part  of  X,  e.g.,  some  act  which  X  alleges 
amounts  to  payment,  does  or  does  not  discharge  X  from  liability, 
must  (it  is  conceived)  be  determined  by  reference  to  French  law, 
and  this  appears  to  be  the  view  maintained  by  English  Courts  and 
by  writers  such  as  Story.  There  is,  however,  a  lack  of  decisive 
authority  on  the  subject. 

All  that  can  be  absolutely  laid  down  is,  that,  when  a  contract  is 
made  and  to  be  performed  in  the  same  country,  anything  which 
discharges  the  liability  under  the  law  of  that  country  will  be  held 
a  good  discharge  by  our  Courts.  "  The  general  rule  is,  that  a 
"  defence  or  discharge,  good  by  the  law  of  the  place  where  the 
"  contract  is  made  or  is  to  be  performed,  is  to  be  held  of  equal 

1  Story,  8S.  330—334,  342,  -with  which  read  s.  280  ;  Nelson,  pp.  278,  279  ;  Foote, 
pp.  457,  458,  463—465. 

In  order  to  understand  Story's  view,  it  must  be  noted  that  his  habit  is  to  speak 
of  a  contract  as  governed  by  the  law  of  the  place  where  it  is  made,  but  that  he 
often  means  by  this  the  law  of  the  place  where  it  is  made  and  is  to  be,  or  may  be, 
performed. 

'  As  to  Discharge  under  a  Bankruptcy,  see  chap,  xviii.,  Rules  114 — 117,  pp. 
435—441,  mte,  and  compare  Ex  parte  Dever  (1887),  18  Q.  B.  D.  (C.  A.)  660. 

'  For  meaning  of  "proper  law,"  see  p.  529,  ante. 

*  Warrender  v.  Warrender  (1834),  9  Bli.  89,  125,  language  of  Brougham,  0. ; 
Ealli  v.  Dennisiotm  (1851),  6  Ex.  483  ;  20  L.  J.  Ex.  278  ;  Mlis  v.  M'Senry  (1871), 
L.  R.  6  0.  P.  228,  234. 
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"  validity  in  every  other  place  where  the  question  may  come  to  be 
"  litigated."  ^  So  in  a  particular  case  it  is  laid  down  that,  "  inas- 
"  much  as  it  appeared  that  the  accord  and  satisfaction  was  sufficient 
"  according  to  the  law  of  the  country  where  the  bill  was  negotiated 
"  and  the  payment  was  made,  the  bill  being  then  due  and  payable 
"  and  in  the  hands  of  the  true  holder,  the  defence  [of  accord  and 
"  satisfaction  according  to  that  law]  was  good ;  "  ^  and  more 
generally  it  has  been  said :  "  There  is  no  doubt  that  a  debt  or  liability 
"  arising  in  any  country  may  be  discharged  by  the  laws  of  that 
"  country,  and  that  such  a  discharge,  if  it  extinguishes  the  debt  or 
"  liability  and  does  not  merely  interfere  with  the  remedies  or  course 
"  of  procedure'  to  enforce  it,  will  be  an  effectual  answer  to  the 
"  claim,  not  only  in  the  Courts  of  that  country,  but  in  every  other 
"  country.  This  is  the  law  of  England,  and  is  a  principle  of 
"  private  international  law  adopted  in  other  countries."* 

On  the  whole,  therefore,  we  may  fairly  conclude  "  that  a  con- 
"  tractual  obligation,  which  has  been  extinguished  by  the  law  of 
"  that  country  which  properly  and  substantially  governs  the  obli- 
"  gation  of  the  contract,  cannot  be  enforced  here,"*  and  that  a 
contractual  obligation  which  has  not  been  so  extinguished  can  be 
enforced  in  England. 

Illustrations. 

1.  X,  a  Frenchman,  incurs  in  France  a  debt  to  A,  also  a 
Frenchman.  X  is  under  French  law  absolutely  discharged  from 
all  liability  to  A,  e.g.,  by  a  statute  which  after  the  lapse  of  a  given 
time  extinguishes  not  only  the  .remedy  for  the  recovery  of  the 
debt,  but  the  debt  itself.  Sembk,  the  discharge  is  valid  in 
England.* 

2.  X  in  Austria  becomes  liable  to  ^  on  a  bill  of  exchange  drawn 
by  A  and  accepted  by  X  in  Austria,  and  there  payable.  X,  on 
the  bill  becoming  due,  owes  A  a  sum  equivalent  to  100/.     He 

1  story,  8.  331. 

*  Balli  Y.  Denniatoun  (1851),  6  Ex.  483,  493,  per  Parke,  B.  Compare  Souquette 
V.  Overmann  (1875),  L.  E.  10  Q.  B.  525. 

^  Anything  of  this  nature  depends  wholly  on  the  lex  fori.  See  chap,  xxxii., 
Rule  193,  p.  708,  post. 

*  mis  V.  M'Benry  (1871),  L.  B,.  6  C.  P.  228,  234,  per  Curiam.  Compare  Gibbs  v. 
Societe  Industrielle,  fc.  (1890),  25  Q.  B.  D.  (C.  A.)  399,  406,  language  of  Lord  Esher, 
cited  pp.  439,  440,  (mte. 

'  Nelson,  p.  279. 

6  Compare  Ruber  v.  Steiner  (1835),  2  Bing.  N.  C.  202. 
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satisfies  A's  claim  by  the  payment  of  90/.,  which  A  accepts  in 
satisfaction  of  the  debt.  This  would  not  be  an  accord  and  satis- 
faction under  English,  but  is  an  accord  and  satisfaction  under 
Austrian  law.  The  accord  and  satisfaction  is  a  valid  discharge  of 
X's  debt  to  A.^ 

3.  A  bni  for  100/.  is  drawn  and  issued  in  Demerara,  but  is 
accepted  and  payable  in  England.  At  the  time  when  the  bUl 
matures,  the  holder  owes  the  acceptor  100/.  According  to  the  law 
of  Demerara,  this  operates  as  a  discharge  of  the  bill  (by  compen- 
satio).     The  drawer  is  discharged  in  England.^ 

4.  Business  is  carried  on  in  Queensland  by  an  Englisb  company. 
Resolutions  are  passed  by  the  company  under  which  certain  stock- 
holders become  entitled  to  a  cumulative  payment  of  interest  at  the 
rate  of  6  per  cent,  per  annum  in  priority  to  other  stockholders. 
By  a  subsequent  Act  of  the  colonial  legislature,  a  duty  in  the 
nature  of  income  tax  is  imposed  on  all  dividends  or  interest  paid 
out  of  assets  in  the  colony  to  members  of  any  company  carrying 
on  business  therein,  and  a  duty  payable  in  respect  of  the  amount 
received  by  any  member  is  declared  a  debt  due  by  him  to  the 
Crown.  The  contract  between  the  preference  and  the  ordinary 
shareholders  is  an  English  contract,  and  the  preference  stockbolders 
not  domiciled  in  Queensland  are  entitled  to  6  per  cent,  without 
any  deduction  in  respect  of  the  colonial  duty,  i.e.,  tbe  colonial  Act 
is  not  a  discharge  of  the  debt  due  under  the  English  contract.' 

'  See  Salli  v.  Dennistown  (1851),  6  Ex.  483,  493.  Compare  Burrows  v.  Jemmo 
(1726),  2  Strange,  733. 

^  Allen  T.  Kemhle  (1848),  6  Moore,  P.  C.  314. 

^  Spiller  V.  Turner,  [1897]  1  Ch.  911.  Whether  it  is  a  discharge  as  regards 
preference  stockholders  domiciled  in  Queensland  ? 
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OHAPTEE  XXVI. 
PAETICULAE  CONTEAOTS. 

(A)   CONTRACTS  WITH  REGARD  TO  IMMOVABLES} 

Rule  154.^ — The  effect  of  a  contract  with  regard  to 
an  immovable  is  governed  by  the  proper  law®  of  the 
contract  (?).* 

The  proper  law  of  such  contract  is,  in  general,  though 
not  necessarily,  the  law  of  the  country  where  the 
immovable  is  situate  {lex  situs).^ 

Comment. 

This  rule  is  open  to  some  doubt.^  It  constitutes  (if  valid)  an 
exception  to  the  general  doctrine,  that  all  rights  connected  with 
land  are  to  be  determined  by  the  lex  situs!' 

The  limitations,  therefore,  to  our  Eule  must  be  noted : — 
First.     Eule  154  does  not  apply  to  a  conveyance.     A  contract 
with  regard  to  land  may  be  governed  by  its  proper  law,  but  a 

'  See  Westlake  (4tli  ed.),  p.  285  ;  Nelson,  p.  277.     Contrast  Story,  as.  363—365. 

2  Campbell  M.  Dent  (1838),  2  Moore,  P.  C.  292  ;  Cood  v.  Good  (1863),  33  L.  J.  Ch. 
273  ;  TFaterhmse  v.  Stansjieli  {\%6\) ,  9  Hare,  234  ;  (1852),  10  Hare,  254.  Compare 
Mercantile  Investment  Co.  v.  River  Flate,  f  c.  Co.,  [1892]  2  Ch.  303. 

'  As  to  meaning  of  "  proper  law,"  see  p.  629,  ante. 

*  See  Exception  1  to  Eule  141,  p.  510,  ante. 

'  Compare  Lloyd  Y.  Guibert  (1865),  L.  R.  1  Q.  B.  115,  122. 

See  App.,  Note  17,  "  Law  Governing  Contracts  with  regard  to  Immovables." 

As  to  "  Capacity,"  see  chap,  xxui.,  p.  501,  ante;  as  to  "  Form,"  see  chap,  xxiii., 
pp.  502,  503,  ante. 

^  See,  in  support  of  Eule,  Westlake  (4th  ed.),  p.  285,  and  Nelson,  p.  277.  Con- 
trast, however,  Stoiy,  ss.  363 — 365,  who  perhaps  holds  that  executory  contracts 
respecting  real  estate  or  immovables  are  governed  wholly  by  the  lex  sit%m,  and  the 
language  of  Lord  Mansfield  in  Robinson  v.  Bland  (1760),  2  Burr.  1077,  1079, 
viz. :  "  In  every  disposition  or  contract  where  the  subject-matter  relates  locally  to 
"  England,  the  law  of  England  must  govern,  and  must  have  been  intended  to 
"govern.  Thus,  a  conveyance  or  will  of  land,  a  mortgage,  a  contract  conoeming 
"  stocks,  must  be  all  sued  upon  in  England ;  and  the  local  nature  of  the  thing 
"  requires  them  to  be  carried  into  execution  according  to  the  law  here." 

'  See  Rule  141,  p.  500,  cmte. 
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conveyance  or  transfer  of  land,  or  of  any  interest  in  land,  is 
certainly  governed  by  the  letc  situs} 

Secondly.  English  Courts  will  not  enforce  the  doing  of  any- 
thing with  regard  to  foreign  land  which  the  lex  situs  will  not 
permit  to  he  done.^ 

Thirdly.  Parties  who  enter  into  a  contract  with  regard  to  land 
may  in  general  be  presumed  to  contract  with  a  view  to  the  law  of 
the  country,  e.g.,  France,  where  the  land  is  situate.  Hence  the  lex 
situs  is  in  general  the  proper  law  of  the  contract.^ 

Illustrations. 

.....  ' 

1.  X,  an  Englishman,  residing  but  not  domiciled  m  Chili,  and 

A  and  B,  his  brothers.  Englishmen,  residing  and  domiciled  in 
England,  have  each  of  them  an  interest  in  certain  land  iu  Chili. 
X  enters  into  negotiations  with  A  and  JB,  which  are  carried  on  by 
correspondence,  for  the  purchase  by  X  of  ^'s  and  B's  shares  in  the 
land.  It  is  alleged  on  the  pai-t  of  X  that  the  negotiations  resulted 
in  a  contract  whereby  both  A  and  B  agreed  to  sell  their  share  in 
the  land  to  X.  It  is  held  by  a  Court  in  Cluli  that  A  did,  and  B 
did  not,  contract  to  sell  his  interest  in  the  land.  The  contract  is 
an  BngHsh  contract,*  and  the  question  whether  B  contracted  to  sell 
his  share  in  the  land  is  to  be  determined  in  accordance  with 
EngHsh  law*  (proper  law  of  contract). 

2.  X  and  A  make  an  agreement  in  Scotland  for  the  discharge 
of  a  mortgage  of  lands  in  Demerara  by  bills  payable  in  Scotland. 
This  is  a  Scotch  contract,  since,  though  referring  to  lands  in 
Demerara,  it  is  made  and  to  be  performed  in  Scotland.  It  is 
governed  by,  and  to  be  interpreted  in  accordance  with,  Scotch  law* 
(proper  law  of  contract). 

'  See  Story,  e.  424,  cited  p.  500,  ante;  and  Westlake  (4th  ed.),  p.  203,  cited 
p.  500,  ante;  Norton  v.  Fhrence  Land  Co.  (1877),  7  Ch.  D.  332,  336.  But  as  to 
marriage  as  an  assignment  of  inunoTables,  see  pp.  503,  510,  512,  ante. 

'  Campbell  v.  Bent  (1838),  2  Moore,  P.  C.  292  ;  Waterhouse  v.  Stansfield  (1851),  9 
Hare,  234;  (1852),  10  Hare.  254;  Westlake,  p.  285.  Compare  Rule  151,  Excep- 
tion 3,  p.  563,  ante. 

'  See  Lloyds.  Guibert  (1865),  L.   R.  1  Q.  B.  115,  122,  123. 

''  For  meaning  of  "English,  contract,"  see  p.  546,  note  3,  ante.  "But  then 
"  arises  this  question  :  The  law  of  which  country  is  it  governs  the  transaction  and 
"  the  actors  in  it  ?  The  right  to  laud  in  Chili  must,  no  doubt,  be  determined  by 
"  their  laws ;  but  a  contract  entered  into  between  three  English  gentlemen,  two  of 
"  them  domiciled  and  residing  in  England,  and  the  third  residing  in  Chili,  but  not 
"  having  acquired  a  foreign  domicil,  must,  I  think,  be  governed  and  construed  by 
"  the  rules  of  EngUsh  law."  Good  v.  Cood  (1863),  33  L.  J.  Ch.  273,  278,  judgment 
of  EomiUy,  M.  R. 

s  Campbell  v.  Bent  (1838),  2  Moore,  P.  C.  292. 
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(B)    CONTRACTS  WITH  REGARD  TO  MOVABLES. 

Rule  155.^ — The  effect  of  a  contract  with  regard  to  a 
movable  is  governed  by  the  proper  law  of  the  contract. 

Comment. 

Here,  again,  it  is  necessary  to  distinguish  between  a  contract  and 
a  transfer  or  an  assignment.  A  contract,  e.g.,  to  sell  a  movable,  is 
governed  by  the  proper  law  of  the  contract,  i.e.,  by  the  law  to 
which  the  parties  must  be  taken  to  have  intended,  when  contract- 
ing, to  submit  themselves.  Whether  the  transfer  or  the  assign- 
ment of  a  movable  is  valid,  and  therefore  whether  a  contract  to  sell 
operates  as  a  sale,  depends,  generally  at  any  rate,  on  the  law  of  the 
country  where  the  movable  is  situate^  {lex  situs). 

Illustration. 

X  §•  Co.,  a  London  firm,  contract  in  London  to  sell  to  A,  a 
merchant  in  London,  20,000  tons  of  Algerian  esparto,  to  be 
shipped  by  a  French  company  at  an  Algerian  port  t)n  board  ships 
to  he  provided  by  A.  The  esparto  is  to  be  paid  for  by  A  in 
London.  X  ^  Co.  fail  to  deliver  the  esparto.  The  failure  arises 
from  the  fact  that  at  the  time  for  the  performance  of  the  contract 
there  is  an  insurrection,  and  military  operations  are  being  carried 
■on,  in  Algeria,  and  the  collection  and  transport  of  esparto  are 
prevented  by  circumstances  which,  according  to  French  law, 
amount  to  force  majeure,  and  are  an  excuse  for  the  non-performance 
of  the  contract,  but  which  under  English  law  are  not  a  legal 
excuse  for  the  non-performance  of  their  contract  hy  i  (^  Co. 
English  law  is  the  proper  law  of  the  contract,'  and  X  ^  Co.  are 
liable  to  pay  damages  for  the  non-performance  thereof.* 

1  Jacobs  V.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  589.  See,  as  to  assign- 
ment of  movables,  chap,  xxiv.,  pp.  518,  528,  ante;  as  to  capacity  to  contract, 
Rule  149,  p.  534,  ante. 

«  See  Eules  143—145,  pp.  519,  625,  ante;  Cammell  v.  Sewell  (1860),  5  H.  &  N. 
728 ;  29  L.  J.  Ex.  350  (Ex.  Ch.)  ;  (185H),  3  H.  &  N.  617  ;  27  L.  J.  Ex.  447 ; 
■Caslrique  Y.Imrie  (1870),  L.  K.  4  H.  L.  414;  AkocJe  v.  Sniith,  [1892]  1  Oh.  (0.  A.) 
238  ;  Sooper  v.  Gmim  (1867),  L.  B.  2  Ch.  282 ;  In  re  Queensland,  §c.  Co.,  [1891]  1 
Oh.  536,  545.     Compare,  however,  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  (C.  A.)  67. 

'  See  Sub-Eule  3,  p.  563,  ante. 

*  Jacobs  V.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  689.  Por  an  explanation 
■of  this  case,  see  note  2,  p.  554,  ante. 
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(C)   CONTRACT  OF  AFFREIGHTMENT} 

Rule  156.^ — The  term  "law  of  the  flag"  means  the 
law  of  the  country*  whereof  a  ship  carries  the  flag. 

When  the  flag  carried  by  a  ship  is  that  of  a  State*  in- 
cluding more  than  one  country,  the  law  of  the  flag  means 
{semhle)  the  law  of  the  country  where  the  ship  is  regis- 
tered.^ 

Comment. 

"  The  law  of  the  flag  "  is  a  short  expression  for  the  law  of  the 
country  under  the  flag  of  which  a  ship  sails,  and  to  which,  there- 
fore, she  presumably  belongs.^ 

The  flag  which  a  ship  carries  may  be  the  flag  of  a  State,  such  as 
the  United  States,  which  consists  of  several  countries  {e.g.,  New 
York,  Massachusetts,  Louisiana,  &c.)  governed  by  different  laws. 
When  this  is  so,  the  flag  does  not  of  itself  show  what  is  the  country 
to  which  the  ship  presumably  belongs,  and  what,  therefore,  is  the 
law  of  the  flag.  There  is,  at  any  rate,  American  authority  for  the 
statement  that  in  this  case  the  law  of  the  flag  is  the  law  of  the 
country  where  the  ship  is  registered.' 

Illustrations. 

1.  A  ship  carrying  the  Italian  flag  is  about  to  sail  from  Havre 
for  Bombay.     The  law  of  the  flag  is  the  law  of  Italy. 

2.  An  American  ship,  carrying  the  flag  of  the  United  States 


'  See,  for  nature  of  contract,  3  Kent,  Comm.  (12th  ed.),  as.  201 — 251,  and  com- 
■pare  Westlake  [iih  ed.),  pp.  285 — 287.  See  also,  as  to  conflict  of  laws  on  the  subject 
of  carriage  by  sea,  Carver,  "  Carriage  by  Sea,"  chap,  vii.,  ss.  201 — 217. 

'  See  Maclaohlan  (4th  ed.),  pp.  65,  174  ;  Caxver,  sa.  203—206.  Contrast,  how- 
ever, Westlake  (4th  ed.),  pp. .285,  286. 

'  For  the  meaning  of  the  term  "  country,"  see  pp.  67,  69 — 71,  ante. 

*  For  the  meaning  of  the  term  "  State,"  see  pp.  67,  71,  ante. 
5  Wharton,  s.  441  and  s.  357. 

*  The  country  to  which  a  ship  iu  fact  belongs  is  ultimately  fixed  by  the 
nationality  of  her  owner,  and  circumstances  may  exist  under  which  a  ship,  for  some 
purposes  at  any  rate,  belongs  to  a  country  of  which  she  does  not  carry  the  flag. 
See  Chartered  Bmk  of  India  y.  Mtherlmds  Co.  (1883),  10  Q.B.D.  (C.  A.)  521,  534, 
537,  judgment  of  Brett,  L.  J.  The  term  "law  of  the  flag,"  therefore,  is,  by  some 
writers,  given  a  wider  sense  than  that  which  it  receives  in  Rule  156,  and  is  uged  as 
equivalent  to  the  personal  law  of  the  shipowner.     See  Westlake,  pp.  285,  286. 

'  Wharton,  Conflict  of  Laws,  s.  441  and  s.  357. 
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and  registered  at  New  Orleans,  is  at  Liverpool,  about  to  sail  for 
Hamburg.     The  law  of  the  flag  is  the  law  of  Louisiana.^ 

Rule  157.^ — Subject  to  the  exception  hereinafter  men- 
tioned, the  effect  and  incidents  of  a  contract  of  affreight- 
ment {i.e.,  a  contract  with  a  shipowner  to  hire  his  ship, 
or  part  of  it,  for  the  carriage  of  goods)  are  governed  by 
the  law  of  the  flag. 

Provided  that  the  contract  will  not  be  governed  by  the 
law  of  the  flag  if,  from  the  terms  or  objects  of  the  con- 
tract, or  from  the  circumstances  under  which  it  was 
made,  the  inference  can  be  drawn  that  the  parties  did 
not  intend  the  law  of  the  flag  to  apply.^ 

Comment. 

This  Eule  is  an  application  of  Eule  152.  The  parties  to  a 
contract  of  affreightment,  or,  using  more  popular  though  not  quite 
accurate  language,  for  the  carriage  of  goods  by  sea  on  board  a 
particular  ship,  are  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  contract  with  reference  to  the  law  of  the  country  to 
which  the  ship,  from  the  flag  at  her  masthead,  may  be  seen,  or  at 
any  rate  may  be  presumed,  to  belong.* 

Nor  does  it  necessarily  make  any  difference  that,  though  the 
ship  is  a  foreign  ship  carrying  a  foreign  flag,  the  contract  is  made 
in  England.  It  may  still  in  general  be  presumed  that  the  parties 
looked  to  foreign  law  as  determining  the  effect  of  their  contract.^ 

"  Lloyd  V.  Guibert  ^  establishes,"  writes  Mr.  Carver,  "  that, 
"  where  the  shipowner's  total  liability  is  limited  by  the  law  of  his 
"  own  country,  in  which  he  is  domiciled  and  under  whose  flag  he 
"  sails  his  ship,  that  limitation  is  to  be  implied  in  contracts  to 
"  carry  goods  in   her.     Whether  the   contract  be  made  by  the 

'  Wharton,  h.  441. 

2  Compare  Westlake  (4th  ed.),  pp.  285,  286 ;  Carver,  Carriage  by  Sea,  a.  206  ; 
Zloyd  V.  Guibert  (1865),  L.  R.  1  Q.  B.  115  ;  The  Gaetano  (1882),  7  P.  D.  (C.  A.) 
137  ;   The  August,  [1891]  P.  328,  340. 

^  See  Carver,  s.  210 ;  Chartered  Mercantile  Bank  of  India  v.  Netherlands,  ^e.  Go. 
(1883),  10  Q.  B,  D.  (C.  A.)  521 ;   The  Industrie,  [1894]  P.  (C.  A.)  58. 

*  See  The  Gaetano  (1882),  7  P.  D.  (C.  A.)  137,  149,  150,  per  Cotton,  L.  J. 

*  Ibid.,  p.  148,  judgment  of  Brett,  L.  J. 
8  (1865),  L.  R.  1  Q.  B.  115. 
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"  master,  under  a  limited  authority,  or  by  the  owner  himself,  the 
"  law  of  the  flag  determines  his  liability  in  point  of  total  amount."^ 
But  the  reasoning  in  Lhyd  v.  Chiibert,  and  in  subsequent  cases,^ 
really  goes  further,  and  establishes  the  wider  proposition  that,  to 
adopt  again  the  language  of  Mr.  Carver,  "  the  character  of  the 
"  obligations  which  are  impliedly  undertaken  by  the  shipowner,  so 
"  far  as  not  varied  or  excluded  by  the  contract,  and  with  reference 
"  to  which  the  contract  is  made,  are  also  to  be  determined  by  the 
"  law  of  the  flag. '  Hence  it  follows  that  the  effect  of  the  expressed 
"  terms  in  limiting  or  altering  these  obligations  must  be  determined 
"  by  the  same  law.  Also,  that  the  same  law  must  govern  the 
"  rights  of  the  shipowner  against  the  charterer  or  shipper,  and  the 
"  obligations  of  the  latter  under  the  contract.  For  the  contract  is 
"  a  whole,  and  must  be  read  in  the  light  of  one  and  the  same 
"  consistent  set  of  rules.  The  exceptions  must  be  read  with  the 
"  obligations,  and  the  obligations  on  one  side  with  those  on  the 
"  other,  for  which  they  are  the  considerations,  and  of  which  they 
"  are  frequently  conditions." ' 

The  proviso,  however,  contained  in  our  Rule  is  itself  a  result  of 
Rule  152.*  If  from  any  circumstance  it  can  be  inferred  that  the 
parties  to  a  contract  for  carriage  by  sea  did  not  contract  with  a 
view  to  the  law  of  the  flag,  then  the  law  of  the  flag  is  not  the 
proper  law  of  the  contract,  and  the  contract  is  not  governed 
thereby.^ 

Illustrations. 

1.  A  charters  a  French  ship  belonging  to  X  and  F,  French 
owners,  at  a  Danish  West  India  port,  for  a  voyage  from  Hayti  to 
Havre,  London,  or  Liverpool,  at  ^'s  option.  The  charter-party 
is  entered  into  by  N,  the  master,  in  pursuance  of  his  general 
authority  as  master.  A  ships  a  cargo  at  Hayti  for  Liverpool,  with 
which  the  ship  sails.  On  her  voyage  she  sustains  damage  and 
puts  into  Fayal,  a  Portuguese  port,  for  repair.  N  there  borrows 
money  from  B  on  bottomry  of  the  ship,  freight,  and  cargo,  and 
repairs  the  ship.  She  completes  her  voyage  to  Liverpool.  B,  the 
bondholder,  proceeds  in  the  English  Court  of  Admiralty  against 

'  Carver,  o.  206. 

2  See  The  Gaetmo  (1882),  7  P.  D.  (C.  A.)  137 ;   The  August,  [1891]  P.  328. 
"  Carver,  s.  206. 
*  See  p.  556,  ante. 

'  Chartered  Bank  of  India  v.  Netherlands  Steam  Co.  (1883),  10  Q.  B.  D.  (C.  A.) 
521 ;  The  Industrie,  [1894]  P.  (C.  A.)  58. 

D.  P  P 
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the  ship,  freight,  and  cargo,  which  are  insufficient  to  satisfy  the 
bond.  The  deficiency  is  paid  by  A.  X  and  Y  give  up  the  ship 
and  cargo  to  A,  and  are  thereby,  according  to  French  law,  freed 
from  all  liability  on  the  contract  of  N,  i.e.,  on  the  bottomry  bond. 
A  claims  indemnity  against  X  and  Y  for  money  paid  to  B.  The 
rights  of  A  and  the  liabilities  of  X  and  Y  are  governed  by  the 
law  of  France,  i.e.,  law  of  the  flag.^ 

2.  X,  an  Englishman,  ships  a  cargo  at  New  York  on  board  an 
Italian  ship  for  carriage  to  London.  The  ship  is  at  the  island  of 
Fayal  (Portuguese  territory)  in  distress.  iV,  the  master,  there 
borrows  2,000/.  on  bottomry  of  the  ship,  cargo,  and  freight,  to 
enable  her  to  proceed  on  her  voyage  to  London.  iV"  has  the  means 
of  communicating  with  X,  but  does  not  do  so.  The  bond,  under 
the  circumstances,  is  valid  according  to  Italian  law  (law  of  the 
flag),  but  would  not  be  valid  according  to  English  law.  The  bond 
is  valid  and  binds  the  cargo  {i.e.,  the  authority  of  the  master  and 
the  validity  of  the  bond  is  to  be  determined,  as  against  X,  by  the 
law  of  the  flag).^ 

3.  A  German  ship,  while  in  a  German  port,  is  chartered  by 
English  charterers  under  a  charter-party  in  the  English  language. 
The  ports  of  call  for  orders  and  delivery  of  cargo  are  English.  A 
question  arises  with  reference  to  delay  in  delivery  of  cargo.  The 
contract  (semble)  is  governed  by  English  law.^ 

4.  ^  is  a  German  shipowner  domiciled  in  Germany,  ^'s  ship 
carrying  the  German  flag  and  with  a  German  master,  is  in  a 
French  port.  X  ^  Co.  are  London  merchants.  A  contract 
(charter-party)  is  entered  into  in  London  between  A  and  X  for 
carriage,  on  board  ^'s  ship,  of  a  cargo  of  rice  from  India  to 
England.  The  contract  is  on  an  ordinary  English  printed  form, 
and  the  terms  are  the  terms  of  an  ordinary  English  charter-party. 
It  contains  special  provisions  as  to  the  payment  of  freight  on  right 
delivery.  On  the  voyage  home,  the  ship  is  driven  into  a  port  of 
distress,  where  part  of  the  cargo  is  sold.  If  the  contract  is 
governed  by  the  law  of  the  flag  (German  law),  then  A  is  entitled 
to  the  payment  of  full  freight ;  if  the  contract  is  governed  by 
English  law,  then  A  is  not  entitled  to  the  payment  of  freight  for 

1  Lloyd  V.  Guibert  (1865),  L.  R.  1  Q.  B.  (Ex.  Oh.)  115. 

2  The  Gaetano  (1882),  7  P.  D.  (C.  A.)  137  ;  and  contrast  The  Hamburg  (1864), 
Br.  &  L.  253  ;  33  L.  J.  P.  &  M.  116  ;  but  note  the  suggestion  of  Brett,  L.  J.,  7 
P.  D.  p.  147,  that  The  Hambitrg  may  have  been  rightly  decided,  because  foreign 
law  was  not  proved  in  that  case. 

s  The  San  Iloman  (1872),  L.  R.  3  A.  &  E.  583. 
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the  cargo  sold.  The  cii-cumstances  of  the  case,  and  especially  the 
provisions  as  to  payment  of  freight,  show  an  intention  to  contract 
under  English  law.  The  law  of  the  flag  is  excluded,  the  contract 
is  governed  by  English  law,  and  A  -  is  not  entitled  to  full 
freight.  1 

Hxception.'^ — The  mode  of  performing  particular  acts 
under  a  contract  of  affreightment  {e.ff.,  the  loading 
or  unloading  or  delivery  of  goods)  may  be  governed 
by  the  law  of  the  country  vrhere  such  acts  take 
place. 

Sub-Rule.^ — The  authority  of  the  master  of  a  ship  to 
deal  with  the  cargo  during  the  voyage,  and  the  manner 
in  which  he  should  execute  it,  are  governed  by  the  law 
of  the  flag. 

Comment. 

The  Sub-Eule  is  an  application  of  Eule  157.*  But  in  this 
instance,  as  often  happens,  a  special  application  of  a  general  legal 
principle  is  supported  by  a  greater  amount  of  authority  than  the 
principle  itself ;  in  other  words,  the  cases  which  establish  the  rule 
that  a  contract  of  affreightment  is  generally  governed  by  the  law 
of  the  flag  are,  many  of  them,  decisions  having  reference  to  the 
master's  authority  *  during  the  voyage  to  deal  with  the  cargo. 
The  extent  of  his  authority  and  the  conditions  under  which  it  may 
be  exercised  differ  somewhat  under  the  laws  of  different  countries, 
but  when  a  conflict  arises  on  this  point  the  law  of  the 
prevails.* 


1  The  Industrie,  [1894]  P.  (C.  A.)  58. 

^  Llot/d  V.  Guihert  (1865),  L.  R.  1  Q.  B.  (Ex.  Ch.)  115,  125,  126.  Compare 
■Jacobs  V.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (0.  A.)  589,  604,  judgment  of 
Eowen,  L.  J.;  Norden  Steam  Co.  v.  Dempsey  (1876),  1  C.  P.  D.  654.  See  Carver, 
Carriage  by  Sea,  s.  207,  and  Eule  152,  Sub-Eule  3,  Second  Presumption,  p.  563, 
-ante, 

^  Carver,  s.  211  ;  Lloyd  v.  Guihert  (1865),  L.  E.  1  Q.  B.  (Ex.  Ch.)  115  ;  The 
Gaetano  (1882),  7  P.  D.  (C.  A.)  137  ;  The  August,  [1891]  P.  (C.  A.)  328.  Compare 
The  Kamak  (1869),  L.  E.  2  P.  C.  505,  and  especially  pp.  511—513,  for  language  of 
judgment  delivered  by  Sir  W.  Erie. 

*  See  p.  576,  ante. 

*  The  Gaetano  (1882),  7  P.  D.  (C.  A.)  137  ;  The  August,  [1891]  P.  (C.  A.)  328. 
»  See  Carver,  s.  211. 

T.      ^        O 
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Illustrations. 

1.  A  Grerman  ship,  sailing  under  the  German  flag,  is  loading  at 
Singapore  for  London.  She  there  takes  on  board  a  cargo  shipped 
by  British  subjects  under  English  bills  of  lading  in  the  usual 
form.  In  the  course  of  the  voyage  the  ship  is  driven  into  a  port 
of  distress,  and  the  master  there  sells  part  of  the  cargo.  The 
master's  authority  to  make  the  sale  is  governed,  not  by  the  law  of 
England,  but  by  the  law  of  Germany  (law  of  the  flag).^ 

2.  An  Italian  ship,  sailing  under  the  Italian  flag,  and  with  an 
Italian  master,  is  at  Fayal,  a  Portuguese  port,  laden  with  a  cargo 
owned  by  X  (^  Co.,  who  are  domiciled  in  England,  and  is  bound 
on  a  voyage  to  London.  The  master  borrows  money  on  bottomry 
of  the  ship  and  cargo.  The  authority  of  the  master  to  execute  a 
bottomry  bond  is  governed  by  the  law  of  Italy  (law  of  the  flag).^ 

(D)    CONTRACT  FOR   THROUGH  CARRIAGE  OF  PERSON 

OR  GOODS? 

Rule  158.* — The  effect  of  a  contract  for  the  carriage 
of  person  or  goods  from  a  place  in  one  country  to  a  place 
in  another  is,  as  to  its  general  incidents,  presumably 
governed  by  the  law  of  the  place  where  it  is  made ;  but, 
as  to  transactions  taking  place  in  a  particular  country,, 
may  in  certain  cases  be  governed  by  the  law  of  such 
country. 

Ciommeut. 

There  is  great  uncertainty  as  to  what  is  the  law  governing  a. 
contract  for  through  carriage  of  person  or  goods,  which  may  often 
be  partly  by  land  and  partly  by  water,  from  a  place  {e.g.,  London) 
in  one  country  to  a  place  {e.g.,  Paris)  in  another.^  Here,  as  else- 
where, the  only  ultimate  test  for  determining  the  law  by  which  a 
contract  is  governed  is  the  presumed  intention  of  the  parties ;  * 

'   The  August,  [1891]  P.  (C.  A.)  328. 

2  The  Gaetano  (1882),  7  P.  D.  (0.  A.)  137. 

'  See  Carver,  s.  212. 

*  Branley  v.  S.  E.  Sy.  Co.  (1862),  12  C.  B.  N.  S.  63  ;  Feninsular  and  Oriental  Co.. 
V.  Shand  (1865),  3  Moore,  P.  0.  N.  S.  272 ;  Cohen  v.  S.  E.  Ry.  Co.  (1877),  2  Ex.  D.. 
(C.  A.)  253.     But  contrast  Be  Cleremont  v.  Brasch  (1885),  1  Times  L.  R.  370. 

'  See  Carver,  s.  212. 

'  See  Rule  146,  p.  529,  mte,  and  Rule  152,  p.  556,  ante. 


PARTICULAR  CONTRACTS.  581 

but,  in  the  kind  of  contracts  with  which  we  are  dealing,  it  con- 
stantly happens  that  no  one  salient  consideration  presents  itself 
from  which  the  intention  of  the  parties  may  be  inferred.  All  that 
can  be  strictly  laid  down  is  that  English  Courts,  while  giving 
weight  to  the  particular  circumstances  of  each  case,  still  lean,  on 
the  whole,  to  the  doctrine  that  a  contract  for  through  carriage  is 
prima  facie  governed  by  the  law  of  the  country  where  it  is  made 
{lex  loci  contractus)^  and  exhibit  also  a  tendency  to  hold  that  a 
contract  which  can  in  any  way  be  connected  with  England  is,  prima 
facie  at  any  rate,  an  English  contract  governed  by  English  law. 
When,  further,  as  frequently  happens  in  contracts  for  through 
carriage,  a  provision  of  the  contract  is  valid  if  governed  by  the 
law  of  one  country,  but  invalid  if  governed  by  the  law  of  another 
country,  our  Courts  are  inclined  to  hold  that  the  contract  is 
governed  by  the  law  which  gives  validity  to  all  its  terms.^ 

A  suggestion  well  worth  consideration  has  been  made  that  a 
"  contract  for  through  carriage  "  may  be  governed,  as  to  incidents 
arising  in  a  given  country,  by  the  law  of  the  particular  country 
where  they  take  place  ;  thus,  if  A  takes  in  Paris  a  ticket  for  the 
journey  from  Paris  to  London,  and  he  is  himself  injured  or  his 
goods  are  lost  in  France,  his  rights  may,  in  respect  of  the  injury 
or  loss,  possibly,  whatever  be  the  law  othervrise  governing  the 
contract,  depend  on  the  law  of  France.^ 


Illustrations. 

1.  -4  is  a  passenger  travelling,  by  an  English  vessel  belonging 
to  an  English  company,  from  England  to  the  Mauritius  via 
Alexandria  and  Suez.  He  has  taken  a  ticket  in  England  con- 
taining conditions  exempting  X  8f  Co.  from  liabiHty  for  loss  of 
luggage.  A's  luggage  is  lost  on  the  journey.  The  condition  is 
valid  by  English  law,  but  is  not  valid  by  the  law  of  Mauritius. 


'  Feninsular  and  Oriental  Co.  v.  Shand  (1865),  3  Moore,  P.  C.  N.  S.  272  ;  and  see 
Bules  for  determining  the  proper  law  of  a  contract,  Sub-Rule  3,  Krst  Presumption, 
p.  563,  ante. 

'  See,  especially,  Feninsular  and  Oriental  Co.  t.  Shand  (1865),  3  Moore,  P.  C.  N.  S. 
272,  291,  292,  judgment  of  P.  C,  and  compare  In  re  Missouri  Steamship  Co.  (1889), 
42  Oh.  D.  (C.  A.)  321.  Whether  this  mode  of  reasoning  is  legitimate  may,  it  is 
conceived,  he  open  to  doubt. 

^  See  Cohen  v.  S.  E.  Ry.  Co.  (1877),  2  Ex.  T>.  (0.  A.)  253,  262,  judgment  of 
Brett,  L.  J. 
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The  contract  is  governed  by  English  law  {lex  loci  contractus)  and 
the  condition  is  valid. ^ 

2.  X  8f  Co.  are  a  railway  company  incorporated  under  Enolish 
Acts  of  Parlianjent  for  conveyance  of  passengers  and  goods  from 
London  to  Folkestone,  and  authorised  by  statute  to  maintain 
packets  between  Folkestone  and  Boulogne.  A  at  Boulogne 
delivers  parcels  io  X  8f  Co.  to  be  carried  to  London.  The  contract 
of  carriage  contains  conditions  which  may  be  invalid  according 
to  the  law  of  England,  but  are  valid  according  to  the  law  of 
France.  The  contract  (semble)  is  governed  by  the  law  of  France^ 
{lex  loci  contractus). 

3.  X  (^  Co.,  an  English  railway  company,  subject  to  English 
statutes  as  to  carriage  by  rail  and  authorised  to  keep  steamers  for 
communication  between  Boulogne  and  Folkestone,  contract  with 
A,  an  Englishman,  for  the  carriage  of  himself  and  his  luggage 
from  Boulogne  to  London.  A  takes  his  ticket  at  Boulogne. 
On  the  ticket  there  is  a  condition  exempting  X  8f  Co.  from 
liability  for  loss  of  luggage  of  greater  value  than  &l.  A's,  box, 
containing  articles  of  greater  value  than  6/.,  is  lost  during  transfer 
from  steamboat  to  train  at  Folkestone.  By  French  law  a 
carrier  cannot  protect  himself,  by  conditions,  against  results  of 
negligence.  Whether  the  contract  is  governed  by  English  or  by 
French  law  (?).' 

4.  A  contracts  at  a  railway  station  in  Paris  for  the  carriage  of 


'  The  Peninsular  and  Oriental  Co.  t.  Shand  (1865),  3  Moore,  P.  C.  N.  S.  272. 
Conf.  In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  (0.  A.)  321. 

2  See  Branley  v.  S.  E.  Ry.  Co.  (1862),  12  C.  B.  N.  S.  63,  72,  judgment  of 
Erie,  C.  J.  The  case  is  not  decisive,  since  it  was  doubtful  whether  the  contract 
was  iuvalid  under  English  law. 

3  Cohen  v.  S.  E.  Ry.  Co.  (1877),  2  Ex.  D.  (C.  A.)  253.  It  was  not  necessary  to 
decide  this  point,  as  the  Court  held  that  the  condition  was  not  valid  either  under 
English  or  French  law.  MeUish,  L.  J.,  says :  "  I  confess,  for  my  own  part,  that, 
"  the  contract  being  made  by  an  Engflish  passenger  with  an  English  railway 
"  company,  regulated  by  English  law,  I  should  have  supposed  that  it  ought  to  be 
"  governed  by  the  law  of  England,  and  be  taken  as  made  with  regard  to  the  law  of 
"England"  (pp.  257,  258).  Baggallay,  L.  J.,  says:  "As  to  whether  [the 
"  ccntract]  should  be  construed  according  to  the  law  of  France  or  England,  I  desire 
"  not  to  express  any  decided  opinion,  though  it  appears  to  me,  as  at  present 
"  advised,  that  there  is  much  to  be  said  in  favour  of  it  being  construed  according 
"  to  the  law  of  France  "  (pp.  261,  262).  Brett,  L.  J.,  holds  that  "  this  particular 
"  contract  is  an  English  contract,  to  be  performed  according  to  the  English  law  " 
(p.  26-3),  but  throws  out  the  suggestion  that  contracts  of  the  kind  may,  perhaps,  be 
governed  by  different  laws  as  to  incidents  taking  place  La  different  countries 
(p.  262). 
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himself  and  luggage  from  Paris  to  London.  He  is  to  be  carried 
from  Paris  to  Calais  by  a  French  railway  company,  from  Calais 
to  Dover  by  an  English  steamboat  belonging  to  the  S.  E.  Rj.  Co., 
and  from  Dover  to  London  by  the  S.  E.  Ry.  Co.  His  goods  are 
lost  and  he  is  injured  at  A.miens  in  consequence  of  an  accident 
arising  from  the  negligence  of  the  railway  company's  servants. 
Whether  the  contract  is,  as  to  the  damage  done  to  A  and  his 
goods,  governed  by  French  law  or  by  English  law  (?)  .^ 

(E)  AVERAGE  ADJUSTMENT. 

Rule  159.^ — As  amongst  the  several  owners  of 
property  saved  by  a  sacrifice,  the  liability  to  general 
average^  is  governed  by  the  law  of  tlie  place  (called 
hereinafter  the  place  of  adjustment)  at  which  the 
common  voyage  terminates  (that  is  to  say), — 

(1)  when  the  voyage  is  completed  in  due  course,  by 

the  law  of  the  port  of  destination ;  or, 

(2)  when  the  voyage  is  not  so  completed,  by  the 

law  of  the  place  where  the  voyage  is  rightly* 
broken  up  and  the  ship  and  cargo  part 
company. 

Comment. 

"  As  amongst  the  several  owners  of  the  property  saved  by  a 
"  sacrifice,  the  liability  to  general  average  is  determined  by  the 
"  law  of  the  place  at  which  the  common  adventure  terminates, 
"  that  is  to  say,  the  law  of  the  port  of  destination,  when  the  voyage 

1  See  Cohen  v.  S.  E.  Ry.  Co.  (1877),  2  Ex.  D.  (0.  A.)  253,  262,  263,  judgment  of 
Brett,  L.  J. 

^  See  Lowndes,  Law  of  Marine  Insurance,  s.  339. 

'  "  General  average  is  a  loss  arising  from  a  sacrifice  purposely  made  for  the 
"  preservation  of  the  ship  and  all  on  board  from  danger — whether  the  sacrifice 
"  consists  of  throwing  overboard  cargo,  destroying  this  or  that  portion  of  the 
"  ship,  or  adopting  measures  which  involve  extraordinary  expenditure — which 
"  sacrifice,  being  made  on  behalf  of  all,  must  be  replaced  by  the  contribution  of 
"  all.  Thus  it  appears  that  general  average  has  properly  nothing  whatever  to  do 
"  with  marine  insurance,  this  contribution  being  a  right  which  exists  independently 
"  of  it,  and,  indeed,  which  existed  many  centuries  before  insurance  was  invented. 
"  Its  connection  with  the  law  of  insurance  is  restricted  to  a  single  point,  viz.,  the 
"  liability  of  the  insurer  to  pay  back  that  which  his  assured  has  paid  as  his  share." 
Lowndes,  s.  33i. 

*  See  Bill  V.  Wilson  (1879),  4  C.  P.  D.  329,  333,  judgment  of  Lindley,  J, 


684  CHOICE  OF  LAW. 

"  is  completed,  and,  when  it  is  not,  the  law  of  the  place  where  the 
"  voyage  is  broken  up  and  the  ship  and  cargo  part  company."  ^ 

Our  Rule  is  in  fact  an  application  of  the  principle,  that  the 
proper  law  of  a  contract  as  to  the  mode  of  performance  is  the 
law  of  the  country  where  the  performance  is  to  take  place.^  The 
intention  of  the  parties  is,  that  the  average  adjustment  shall  be 
made,  i.e.,  the  contract  as  to  this  matter  be  performed,  at  the  place 
where  the  voyage  rightly  terminates.  It  is,  therefore,  presumably 
their  intention  that  the  adjustment  be  governed  by  the  law  of 
such  place. 

Rule  160.* — An  underwriter  is  bound  by  an  average 
adjustment  duly  taken  according  to  the  law  of  the  place 
of  adjustment. 

Comment. 

"  The  average,  if  rightly  adjusted  according  to  the  right  place 
*'  for  adjusting  it,  is  as  obligatory  on  the  insurer  [underwriter]  as 
*'  on  the  assured  who  has  paid  money  under  it ;  and  it  is  beside 
"  the  question  to  inquire  whether  the  average  has  been  rightly 
"  adjusted  according  to  the  law  of  England."  * 

Rule  161. — An  English  insurer  of  goods  shipped  by 
an  English  merchant  on  board  a  foreign  ship  is  not  affected 
by  the  law  of  the  flag.® 

Comment. 

The  general  rule  as  to  the  law  governing  an  underwriter's  liability 
has  been  thus  laid  down  in  reference  to  a  particular  case  : — 

"It  is  no  doubt  competent  to  an  underwriter  on  an  EngHsh 
"  policy  to  stipulate,  if  he  think  fit,  that  such  policy  shall  be  con- 
"  strued  and  applied  in  whole  or  in  part  according  to  the  law  of 

'  Lowndes,  s.  339,  citing  Fletcher  v.  Alexander  {\S6S),  L.  R.  3  C.  P.  375,  and  milY. 
Wilson  (1879),  4  0.  P.  D.  329.  Compare  B'arris  v.  Scaramanga  (1872),  L.  R.  7  C.  P. 
481 ;  Mavro  t.  Ocean  Mar.  Ins.  Co.  (1875),  L.  E,.  10  C.  P.  (Ex.  Ch.)  414.  Both  the 
latter  cases  refer  to  liability  of  underwriters,  and  in  both  the  policy  contains  the 
words  "  general  average  as  per  foreign  statement." 

2  See  Rule  152,  Sub-Rule  3,  Second  Presumption,  p.  563,  ante. 

3  See  Lowndes,  s.  339  ;  Harris  v.  Scaramanga  (1872),  L.  R.  7  0.  P.  481 ;  Mavro 
T.  Ocean  Mar.  Ins.  Go.  (1875),  L.  R.  10  C.  P.  (Ex.  Ch.)  414.  Conf.  Atwood  v. 
Sellar  (1880),  5  Q.  B.  D.  (C.  A.)  286. 

*  Lowndes,  s.  339.  See  De  Hart  v.  Oompania  Anonima  de  Suguvos  "Aurora," 
[1903]  2  K.  B.  (C.  A.)  503. 

=  Greer  v.  PooU  (1880),  6  Q.  B.  D.  272. 


PARTICULAR  CONTRACTS.  585 

"  any  foreign  State,  as  if  it  had  been  made  in  and  ty  a  subject  of 
"  the  foreign  State,  and  the  policy  in  question  does  so  stipulate  as 
"  regards  general  average ;  but,  except  when  it  is  so  stipulated,  the 
"  policy  must  be  construed  according  to  our  law,  and  without 
"  regard  to  the  nationality  of  the  vessel."  ^ 

Illustration. 

A,  an  English  merchant,  effects  a  policy  of  insurance  with  X, 
an  English  underwriter,  upon  goods  shipped  in  a  French  ship. 
The  ship  puts  into  port  for  repairs.  The  master  gives  a  bottomry 
bond  on  ship,  freight,  and  cargo.  The  ship  and  freight  proving 
insufficient  to  satisfy  the  bond,  A  has  to  pay  the  deficiency  in 
order  to  obtain  possession  of  the  goods.  This,  according  to  French 
law,  might  be  a  loss  by  perils  of  sea,  but  it  is  not  so  according  to 
English  law.  If  it  is  a  loss  by  perils  of  sea,  A  has  a  right  to 
recover  the  amount  paid  from  X.  The  rights  of  A  against  X 
must  be  determined  wholly  by  English  law.  A  has  no  right  to 
recover  from  X  the  amount  paid  to  release  the  goods.^ 

(F)   PROVISIONS   OF  BILLS   OF  EXCHANGE  ACT,    1882, 
AS  TO  CONFLICT  OF  LA  WS.-" 

Bill  of  Exchange. 
[Rule  162.— Bills  of  Exchange  Act,  1882,  s.  2  (part) 

1  Greer  v.  PooU  (1880),  5  Q.  B.  D.  272,  per  Lush,  J. 

^  Rules  162  to  ]66  consist  of  sections  of  the  Bills  of  Exchange  Act,  1882,  which 
liave  reference,  directly  or  indirectly,  to  the  conflict  of  laws.  At  the  cost  of  some 
awkwardness  of  expression,  the  language  of  the  Act  is  followed  verbatim,  except 
where  words  or  figures  are  added.    Every  addition  is  printed  within  square  brackets. 

From  the  fact  that  Rules  162  to  166  are  citations  from  an  Act  of  Parliament,  the 
law  is  not  here,  as  throughout  the  rest  of  this  Digest,  stated  in  the  form  of  Rules 
and  Exceptions.  Had  this  form  been  adhered  to,  the  language  of  the  Act  must 
have  been  slightly  varied,  the  sub-sections  would  have  appeared  as  separate  Rules, 
and  the  provisos  thereto  as,  what  they  really  are,  exceptions  to  a  Rule.  In 
reference  to  Rules  162  to  166,  the  word  "  sub-section  "  is  used  instead  of  "  clause  " 
in  order  to  emphasise  the  fact  that  each  of  these  Rules  is  a  statutory  enactment. 
The  illustrative  comment  is  placed,  not  at  the  end  of  each  Rule,  but  after  that  part 
of  each  enactment,  e.g.,  sub-section,  which  the  comment  most  naturally  follows. 

The  reader  is  especially  referred  to  Chalmers'  Digest  of  the  Law  of  Bills  of 
Exchange  (6th  ed.),  1903 :  it  is  an  elaborate  and  almost  authoritative  exposition 
of  the  law  embodied  in  the  Bills  of  Exchange  Act,  1882.  I  have,  with  Sir  M.  D. 
Chalmers'  permission,  made  use  of  his  commentary  and  illustrations,  and  in  fact 
lave,  wherever  it  was  possible,  followed  his  treatise.  For  valuable  criticism  on  the 
Act,  see  Westlake  (4th  ed.),  pp.  290—298. 
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and  s.  4.]     In  this  Act,  unless  the  context  otherwise 
requires : — 

[1]  "  Acceptance "  means  an  acceptance  completed 

by  delivery  or  notification.^ 
[21  "  Bearer"  means  the  person  in  possession  of  a 

bill  or  note  which  is  payable  to  bearer. 
[3]  "Bill"   means  bill  of  exchange,  and   "note" 

means  promissory  note. 
[4]  "  Delivery  "  means  transfer  of  possession,  actual 

or  constructive,  from  one  person  to  another.^ 
[5]  "Holder"  means  the  payee  or  indorsee  of  a 

bill  or  note  who  is  in  possession  of  it,  or 

the  bearer  thereof.* 
[6]  "Indorsement"    means   an   indorsement   com- 
pleted by  delivery.* 
[7]  ' '  Issue  "  means  the  first  delivery  of  a  bill  or 

note,  complete  in  form,  to  a  person  who 

takes  it  as  a  holder.^ 
[8]  "  Person"  includes  a  body  of  persons,  whether 

incorporated  or  not. 
[9]  "  Value"  means  valuable  consideration.^ 

'  See  Bills  of  Exchange  Act,  1882,  s.  2,  and  compare  s.  21;  Chalmers (Bth  ed.), 
pp.  3,  53  ;  Smith  v.  MoOlure  (1804),  5  Ea«t,  476. 
"  Chalmers,  pp.  4,  53. 

3  Conf.  Bills  of  Exchange  Act,  1882,  s.  38,  as  to  "  rights  of  holder ;  "  s.  29,  "as 
"to  holder  in  due  course;"  and  s.  31,  as  to  "negotiation."  See  Chalmers, 
pp.  5,  123;  90,  104. 

*  See  Chalmers,  p.  6,  and  compare  s.  21,  Chalmers,  p.  53. 

5  Chalmers,  p.  6.     "  Por  stamp  purposes,  a  bill  is  not  to  be  deemed  to  be  issued 
"  until  it  has  reached  the  hands  of  a  holder  for  value."     Chalmers,  pp.  7  and  217. 
"  For  definition  of  "  valuable  consideration, "  see  further,  Bills  of  Exchange  Act, 
1882,  s.  27  : 

"  (1)  Valuable  consideration  for  a  bill  may  be  constituted  by — 

' '  (a)  Any  consideration  sufficient  to  support  a  simple  contract ; 
"  (b)  An   antecedent  debt  or  liability.     Such  a  debt  or  liability  is 
' '  deemed  valuable  consideration,  whether  the  bill  is  payable- 
"  on  demand  or  at  a  future  time. 
"  (2)  Where  value  has  at  any  time  been  given  for  a  bill,  the  holder  is  deemed 
"  to  be  a  holder  for  value  as  regards  the  acceptor  and  all  parties  to 
"  the  bill  who  became  parties  prior  to  such  time. 
"  (3)  Where  the  holder  of  a  bill  has  a  lieu  on  it  arising  either  from'  contract  or 
' '  by  implication  of  law,  he  is  deemed  to  be  a  holder  for  value  to  th& 
"  extent  of  the  sum  for  which  he  has  a  lien." 
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[10]  "Written"   includes   printed,   and   "writing" 

includes  print. 
[11]  (1)  An  inland  bill  is  a  bill  which  is  or  on  the 

face  of  it  purports  to  be 

(a)  both    drawn    and    payable    within    the 

British  Islands,  or 

(b)  drawn  within  the  British  Islands  upon 

some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  Act,  "  British  Islands  "  mean 
any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  islands  of  Man,  Guernsey,  Jersey,  Alderney. 
and  Sark,  and  the  islands  adjacent  to  any  of  them  being 
part  of  the  dominions  of  Her  Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of 
the  bill,  the  holder  may  treat  it  as  an 
inland  bill.^ 

Comment. 

As  to  Rules  taken  from  the  Sills  of  Exchange  Act,  1882. — Any 
conflict  of  laws  with  regard  to  bills  of  excliange  is  now  determined 
by  the  Bills  of  Exchange  Act,  1882,  in  so  far  as  that  statute 
applies.  The  Act,  however,  is  not  exhaustive,^  and  the  sections 
relating  to  the  conflict  of  laws  do  not  settle  all  the  questions  of 
private  international  law  in  regard  to  a  bill  which  might  be  raised 
in  an  English  Court.  These  sections  follow  in  the  main  the 
principles  laid  down  in  the  preceding  Rules  of  this  Digest.  The 
Bills  of  Exchange  Act  reproduces,  for  the  most  part,  the  effect  of 
decided  cases  which  themselves  are  in  conformity  with  the  principles 
of  private  international  law  adopted  by  English  Courts,  and  which, 
though  decided  before  the  passing  of  the  Act,  may  still  with 
advantage  be  consulted.^ 


'■  See  Chalmers,  p.  16. 

2  Ex  parte  Eobarts  (1886),  18  Q.  B.  D.  (C.  A.)  286. 

^  See  Burrows  v.  Jemmo  (1726),  2  Strange,  733  ;  Mellish  v.  Simeon  (1794),  2  H.  Bl. 
378;  Kearney  v.  King  (1819),  2  B.  &  Aid.  301  ;  Wynne  v.  Jacknon  (1826),  2  Russ. 
351  ;  Bon  v.  Lippmann  (1837),  5  Cl.  &  F.  1  ;  Be  la  Ghawmette  v.  Btmk  of  England 
(1831),  2  B.  &  Ad.  385 ;  Trimbey  v.  Vignier  (1834),  1  Bing.  N.  C.  151  ;  Cooper  v. 
Waldegrave  (1840),  2  Beav.  282;  BothsehiU  v.  Currie  (1841),  1  Q.  B.  43;  Allen  v. 
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The  passing  of  the  Bills  of  Exchange  Act  gives,  it  is  submitted, 
no  reason  for  altering  the  opinion  published  sonae  years  ago  by  the 
present  writer,'  that  the  rules  determining  the  rights  and  liabilities 
of  the  different  parties  to  a  bill  are,  as  regards  the  conflict  of  laws, 
with  rare  exceptions,  the  applications  of  two  principles — first,  that 
the  formal  validity  of  a  contract  is  determined  by  the  law  of  the 
country  where  the  contract  is  made;^  and  secondly,  that  the 
interpretation  of  a  contract  and  the  rights  and  obligations  arising 
under  it  are  determined  in  accordance  with  the  law  to  which  the 
parties  may  be  presumed  to  have  intended  to  submit  themselves, 
i.e.,  the  proper  law  of  the  contract.^ 

[Rule  163.*— Bills  of  Exchange  Act,  1882,  s.  72.] 
Where  a  bill  drawn  in  one  country  is  negotiated,^ 
accepted,  or  payable  in  another,  the  rights,  duties,  and 
liabilities  of  the  parties  thereto  are  determined  as 
follows : — 

(1)  The  validity  of  a  bill  as  regards  requisites  in 
form  is  determined  by  the  law  of  the  place  of 

KetiAU  (1848),  6  Moore,  P.  C.  314 ;  Ralli  v.  Dennistoun  (1851),  6  Ex.  483  ;  Gibis  v. 
Fremont  (1853),  9  Ex.  25  ;  Sharpies  v.  Richard  (1857),  2  H.  &  N.  57 ;  Suse  v. 
Pompe  (1860),  8  C.  B.  N.  S.  538;  Scott  v.  PUkington  (1862),  2  B.  &  S.  11 ;  Eirsch- 
feUf.  Smith  (1866),  L.  E.  1  C.  P.  340;  Letel  v.  Tucker  (1867),  L.  R.  3Q.  B.  77; 
Bradlaugh  v.i)eiem(1868),  L.  R.  3  C.  P.  638  ;  (1870)  L.  E..  5  C.  P.  (Ex.  Ch.)  473  ; 
Mouquette  v.  Overmann  (1875),  L.  R.  10  Q,.  B.  525  ;  Goodwin  v.  Robarts  (1876),  1 
App.  Cas.  476  ;  Willans  -r.  Ayers  (1877),  3  App.  Gas.  133  ;  BorneY.  Rouquette  (1878), 
3  Q.  B.  D.  (C.  A.)  514  ;  In  re  Marseilles,  ^e.  Co.  (1885),  30  Ch.  D.  598 ;  AUoclc  t. 
Smith,  [1892]  1  Ch.  (C.  A.)  238. 

'  See  "  Conflict  of  Laws  and  Bills  of  Exchange,"  American  Law  Review,  July, 
1882. 

^  See  Rule  150,  p.  540,  ante. 

'  See  Rule  152,  p.  556,  ante. 

*  Chalmers  (6th  ed.),  pp.  241—247. 

*  "  (1)  A  bin  is  negotiated  when  it  is  transferred  from  one  person  to  another  in 
"  such  a  manner  as  to  constitute  the  transferee  the  holder  of  the  bill. 

"  (2)  A  bill  payable  to  bearer  is  negotiated  by  delivery. 

"  (3)  A  bill  payable  to  order  is  negotiated  by  the  indorsement  of  the  holder 
"  completed  by  delivery. 

"  (4)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for  value  without 
' '  indorsing  it,  the  transfer  gives  the  transferee  such  title  as  the  transferor  had  in 
"  the  bill,  and  the  transferee,  in  addition,  acquires  the  right  to  have  the  indorse- 
' '  ment  of  the  transferor. 

"  (6)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a  representative 
"  capacity,  he  may  indorse  the  bill  in  such  terms  as  to  negative  personal  liability." 
(Bills  of  Exchange  Act,  1882,  s.  31.) 
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issue,  and  the  validity,  as  regards  requisites 
in  form,  of  the  supervening  contracts,  such 
as  acceptance,  or  indorsement,  or  acceptance 
suprk  protest,  is  determined  by  the  law  of  the 
place  where  such  contract  was  made 
Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United 

Kingdom  it  is  not  invalid  by  reason 
only  that  it  is  not  stamped  in 
accordance  with  the  law  of  the 
place  of  issue : 

(b)  Where'  a  bill,  issued  out  of  the  United 

Kingdom,  conforms,  as  regards 
requisites  in  form,  to  the  law  of  the 
United  Kingdom,  it  may,  for  the 
purpose  of  enforcing  payment 
thereof,  be  treated  as  valid  as 
between  all  persons  who  negotiate, 
hold,  or  become  parties  to  it  in  the 
United  Kingdom. 

Comment. 

Bill  of  exchange  and  conflict  of  laws. — A  Mil  of  exchange  is  an 
instrument  embodying,  not  one  contract,  but  a  series  of  different 
though  interconnected  contracts  ;  or  may,  perhaps,  be  more 
accurately  described  as  a  congeries  of  contracts  hanging  on  to  one 
original  contract,  which  always  has  a  certain  effect  on  the  others. 
The  instrument  no  doubt  has,  as  a  whole,  certain  peculiarities.  It 
exists  for  one  object,  namely,  to  secure  to  the  holder  the  payment 
in  due  course  of  the  sum  for  which  the  bill  is  drawn ;  but  the 
several  contracts  entered  into  for  this  purpose  by  the  drawer,  the 
acceptor,  and  the  indorser  respectively,  and  therefore  the  several 
rights  and  habihties  of  each  of  these  parties,  are  distinct  and  dif- 
ferent. This  is  a  matter  which  ought  not  to  be  overlooked,  for 
many  difficulties  which  have  perplexed  judges  and  text-writers, 
when  called  upon  to  deal  with  the  conflict  of  laws  in  reference  to 
the  rights  or  obhgations  of  the  parties  to  a  bill,  have  arisen  from 
the  habit  of  regarding  a  biU  as  a  single  contract,  instead  of  re- 
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garding  it  as  what  it  really  is,  — an  instrument  containing  several 
distinct  contracts.  These  several  contracts  have  one  feature  in 
common :  they  are  each  perfected  by  delivery .^  This  matter  be- 
comes of  conspquenee  when  we  are  called  upon  to  determine  what 
is  the  place  at  which  the  contract  of  a  party  to  a  bill,  say  the 
acceptor  or  the  indorser,  is  made  or  completed. 

A  bill  is  clearly  an  instrument  which  from  its  nature  is  likely 
to  give  rise  to  a  conflict  of  laws  It  may  be  drawn  in  one  country, 
e.g.,  France ;  be  accepted  in  another,  e.g.,  England;  be  indorsed  in 
a  third,  e.g.,  Belgium ;  and  be  payable  in  a  fourth,  e.g.,  Germany. 
The  law  of  each  of  these  countries  may,  conceivably  at  any  rate, 
affect  the  validity  of  the  bill,  or  the  rights  or  obligations  of  the 
parties  to  it.  It  may  be  necessary  to  determine,  as  in  the  case  of 
other  contracts,  whether  the  bill,  or  a  contract  embodied  in  the 
bill,  is  valid  as  regards  its  form,  and  what  therefore  is  the  law 
determining  its  formal  validity.  It  may  be  further  necessary  to 
determine  what  are  the  rights  or  obligations  of  each  of  the  parties 
to  a  bill,  and  therefore  to  determine  what  is  the  law  governing  the 
interpretation  and  obligation  of  each  contract. 

Form. — Sub-section  1  deals  with  \he  formal  validity  of  a  bill  and 
of  each  contract  contained  in  it. 

The  principle  laid  down  in  this  sub-section,  independently  of 
the  provisos  by  which  the  effect  of  the  sub-section  is  modified, 
exactly  corresponds  with  Rule  150.^  The  formal  validity  of  a  bUl 
and  of  the  several  contracts  contained  therein  depends  on  the  law 
of  the  country  where  each  contract  is  made  or  completed.  Hence 
the  validity  of  the  bill  itself  is  governed  by  the  law  of  the  place  of 
issue,  i.e.,  by  the  law  of  the  place  where  the  bill,  being  complete 
in  form,  is  first  delivered  to  a  person  who  takes  it  as  holder ;  the 
formal  validity  of  the  acceptance  is  determined  by  the  law  of  the 
place  where  the  acceptor's  contract  is  complete. 

The  provisos  are  in  reality  exceptions  to  the  principles  enunciated 
in  sub-section  1. 

As  to  2J^'oviso  (a).  Independently  of  the  BiUs  of  Exchange 
Act,  1882,  it  would  seem  that  where  a  bill  issued  abroad  is,  on 
aco'junt  of  its  not  being  stamped  in  accordance  with  the  law  of 
the  place  of  issue,  absolutely  void  and  not  merely  inadmissible  in 


'  See  Bills  of  Exchange  Act,  1882,  s.  21 ;  and  Chalmers  (6th  ed.),  p.  63  and 
jiotes. 

^  See  p.  540,  ante. 
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evidence  at  the  place  of  issue,  it  would  be  void  in  England.' 
Under  tlie  Act,  however,  such  a  bill  is  now  clearly  not  invalid  in 
the  United  Kingdom  for  want  of  the  stamp  with  which  it  ought 
to  have  been  stamped  in  the  country,  e.g.,  France,  where  it  was 
issued. 

This  proviso,  however,  applies  only  to  invalidity  arising  from 
the  want  of  the  stamp.  It  has  no  reference  to  any  other  cause  of 
iuvalidity. 

As  to  proviso  (b).  This  second  proviso,  again,  is  a  partial 
deviation  from  the  principle  that  the  formal  validity  of  a  contract 
depends  on  the  law  of  the  place  where  it  is  made.  Under  it  a 
bin,  which  for  defect  of  form  is  void  in  the  country  where  it  is 
issued,  may  be  valid  in  the  United  Kingdom ;  and  so,  again,  it 
would  seem,  an  indorsement  or  acceptance  invalid  in  respect  of 
form,  by  the  law  of  the  country  where  it  takes  place,  might  be 
valid  in  the  United  Kingdom. 

The  validity,  however,  of  a  bill  under  this  proviso  is  subject  to 
three  limitations : — 

First.  It  must  conform,  as  regards  requisites  in  form,  to  the 
law  of  the  United  Kingdom. 

Secondly.  It  can  be  treated  as  valid  only  for  the  purpose  of 
enforcing  payment. 

Thirdly.  The  bill  is  to  be  treated  as  valid  only  between  per- 
sons who  negotiate,  hold,  or  become  parties  to  it  in  the  United 
Kingdom. 

Illustrations. 

Sub-section  1. 

1.  By  German  law  a  bill  need  not  express  the  value  received. 
By  French  law  it  must.  A  bill  drawn  in  Germany,  but  payable 
in  Paris,  which  does  not  express  the  value  received,  is  valid. 

2.  By  the  law  of  Illinois  a  verbal  acceptance  is  valid.  A  bill 
drawn  in  London  on  a  town  in  Illinois  is  verbally  accepted  there. 
The  acceptance  is  valid.^ 

Proviso  {a). 

3.  A  bill  is  issued  in  a  foreign  eoimtry.  It  is  not  stamped,  as 
required  by  the  law  of  such  country,  and  is  therefore  void  there. 
Jt  is  not  on  this  account  iuvalid  in  England. 

'  See  CUgg  v.  iwy  (1812),  3  Camp.  166 ;  Bristow  v.  Sequevilk  (1850),  5  Ex.  276  ; 
Chalmers  (6th  ed.),  p.  242. 
^  See  Chalmers,  p.  242. 
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Proviso  (b). 

4.  A  bill  is  drawn  in  France  by  a  domiciled  Frenchman  in  the 
French  language,  in  an  English  form  (and  indorsed  in  blank),  on 
an  English  company,  by  whom  the  bill  is  accepted  payable  in 
London.  As  regards  the  acceptor  the  bill  is  an  English  bill,  and 
is  to  be  treated  as  valid.  The  effect  under  French  law  of  an 
indorsement  in  blank  is  immaterial.^ 

5.  A  bill  drawn  and  payable  in  France  expresses  no  value 
received,  and  is  therefore  invalid  according  to  French  law.  It  is 
indorsed  in  England.  The  indorser  could  be  sued  here^  under 
proviso  (b),  though  the  drawer  could  not. 

(2)  Subject  to  the  provisions  of  this  Act,^  the  inter- 
pretation of  the  drawing,  indorsement,  accept- 
ance, or  acceptance  suprk  protest  of  a  bill  is 
determined  by  the  law  of  the  place  where  such 
contract  is  made.* 
Provided   that  where    an    inland    bill    is  indorsed 
in    a    foreign    country  [i.e.,    a    country    not 
forming    part   of    the    British    Islands^],    the 
indorsement   shall   as   regards    the   payer,    be 
interpreted  according  to  the  law  of  the  United 
Kingdom.® 

>  See  Smallpage's  ^  Brandon's  Oases  (1885),  30  Ch.  D.  598.  The  case  refers  to  bills 
made  before  the  passing  of  the  Bills  of  Exchange  Act,  lb82,  but,  at  any  rate,  if  the 
acceptance  took  place  in  London,  is  an  illustration  of  proviso  (b) .  See  Chalmers, 
p.  242,  note  1. 

2  Cf.  Wynne  v.  Jaekson  (1826),  2  Buss.  351,  634.     See  Chalmers,  p.  242. 

^  The  provisions  referred  to  are  the  remaining  sub -sections  of  the  Bills  of 
Exchange  Act,  1882,  s.  72,  or,  in  other  words,  the  other  sub-sections  or  clauses  of 
Rule  160,  and  also  possibly  the  Bills  of  Exchange  Act,  1882,  ss.  15,  53  (see 
Chalmers,  p.  243,  note  2),  -which  do  not,  however,  appear  to  have  any  very  direct 
bearing  on  the  conflict  of  laws.  Thus  sect.  53  refers  to  a  difierence  between  the 
law  of  England  and  the  law  of  Scotland  in  respect  of  the  efieot  of  a  bill  as  an 
assignment  of  a  fund  in  the  hands  of  a  drawee. 

*  Allen  V.  KenAle  (1848),  6  Moore,  P.  C.  314  ;  SorneY.  Smquette  (1878),  3  Q.  B.  D. 
(C.  A.)  514,  520,  judgment  of  Brett,  L.  J. 

*  Compare  definition  of  "British  Islands,"  p.  587,  ante,  taken  from  the  Bills  of 
Exchange  Act,  1882,  s.  4.  Note  that  "British  Islands"  includes  more  than  the 
United  Kingdom.  Note  also  that  "  foreign  "  is  here  used  in  a  sense  different  from, 
and  less  extensive  than,  the  sense  given  it  in  the  other  Rules  in  this  Digest.  See 
pp.  67,  71,  ante. 

6  Ubelv.  Tueher  (1867),  L.  E.  3  Q.  B.  77. 
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Comment. 

On  this  sub-section  the  remarks  of  Mr.  Chalmers  merit  par- 
ticular attention. 

"  The  term  '  interpretation,' "  he  writes,  "  in  this  sub-section,  it 
"  is  submitted,  clearly  includes  the  obligations  of  the  parties  as 
"  deduced  from  such  interpretation.^ 

"  Story,  ^  s.  154,  points  out  the  reasons  of  the  rule  adopted  in 
"  this  sub-section.  '  It  has  sometimes  been  suggested,'  he  says, 
"  '  that  this  doctrine  is  a  departure  from  the  rule  that  the  law  of 
"  the  place  of  payment  is  to  govern.  But,  correctly  considered, 
"  it  is  entirely  in  conformity  with  that  rule.  The  drawer  and 
"  indorsers  do  not  contract  to  pay  the  money  in  the  foreign  place 
"  on  which  the  bill  is  drawn,  but  only  to  guarantee  its  acceptance 
"  and  payment  in  that  place  by  the  drawee ;  and,  in  default  of 
"  such  payment,  they  agree  upon  due  notice  to  reimburse  the 
"  holder  in  principal  and  damages  when  they  respectively  entered 
"  into  the  contract.' 

"  The  case  of  a  bill  accepted  in  one  country  but  payable  in 
"  another  gives  rise  to  a  difficulty.  Suppose  a  bill  is  accepted  in 
"  France,  payable  in  England.  Perhaps  the  maxim,  Coniraxisse 
"  unusquisque  in  eo  loco  intelligitur  in  quo  ut  solveret  se  ohligavit, 
"  would  apply.  But  if  not,  then  comes  the  question,  what  is  the 
"  French  law,  not  as  to  bills  accepted  and  payable  in  France,  but 
"  as  to  hois  accepted  in  France  payable  in  England  ?  Probably 
"  the  lex  loci  solutionis  would  be  regarded :  cf.  Nouguier,  s.  1419."* 

It  is  therefore  doubtful  whether,  when  a  bill  is  accepted  in  one 
country,  e.g.,  England,  and  made  payable  in  another,  e.g.,  France, 
the  obligations  of  the  acceptor  are  governed,  as  the  words  of  the 
section  strictly  taken  imply,  by  the  law  of  the  country  where  the 
bill  is  accepted  {lex  loci  contractus),  or,  as  they  ought  to  be  on 
principle,^  by  the  law  of  the  country  where  the  bill  is  made  pay- 
able (lex  loci  solutionis) . 

The  probable  explanation  of  this  difficulty  is  curious.  Story's 
expressions^  have  apparently  suggested  the  terms  of  sub-section  2. 
Story's  language  may  be  read,  and  probably  was  read  by  the 
persons  engaged  in  considering  the  biU,  as  meaning  that  the  obli- 

'  Compare  Westlake  {4th  ed.),  p.  293. 

^  Story,  Coromentary  on  the  Law  of  Bills  of  Exchange. 

^  Chalmers  (6th  ed.),  p.  244. 

*  Compare  Rouquette  v.  Overmann  (1875),  L.  E.  10  Q.  B.  525. 

*  Compare  Story,  Commentary  on  the  Law  of  Bills  of  Exchange,  ss.  163,  154. 

D.  Q  Q 
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gations  of  the  parties  to  a  bill  are  governed  by  the  law  of  the 
place  where  each  party  contracts.  But  this  is  not  his  real  mean- 
ing ;  he  clearly  intends  to  lay  down,  though  in  a  very  roundabout 
way,  that  each  contract  embodied  in  a  bill  is  to  be  interpreted  by 
the  law  of  the  country  where  it  is  to  be  performed  {lex  loci  solu- 
tionis). Unfortunately  the  language  of  sub-sect.  (2)  reproduces  the 
■words  rather  than  the  meaning '  of  Story.  The  result  is,  that 
if  the  terms  of  the  sub-section  be  strictly  interpreted,  the  obliga- 
tions of  an  acceptor  are  to  be  governed,  not,  as  Story  intended,  by 
the  lex  loci  s  lidionis,  but  by  the  lex  loci  contractus.  Mr.  Chalmers' 
suggestion  to  a  certain  extent  meets  the  objections  to  this  result, 
but  it  may  be  doubted  whether  his  suggestion  is  not  in  conformity 
rather  with  the  doctrine  of  Story,  when  properly  understood, 
than  with  the  language  of  the  Bills  of  Exchange  Act,  1882, 
B.  72,  cub-s.  (2). 

Illustrations. 

1.  An  English  note  payable  to  bearer  is  negotiated  by  delivery 
in  a  country  where  this  mode  of  transfer  is  not  recognised.  The 
title  to  the  note  passes  by  such  delivery.^ 

2.  Action  in  England  on  a  bill  drawn  in  Belgium  and 
indorsed  in  blank  in  France.  The  effect  of  such  indorsement 
is  determined  according  to  French  law,  i.e.,  it  operates  as  a 
"  procuration."  ^ 

3.  A  general  acceptance  given  in  Paris  is  to  be  interpreted 
according  to  French  law.' 

4.  A  bill  drawn  in  Belgium  on  England  is  indorsed  in  Prance 
in  blank.  The  indorsement  is  (perhaps)  to  be  interpreted 
according  to  French  law  as  regards  the  indorser.* 

5.  A  bill  payable  to  order,  drawn,  accepted,  and  payable  in 
England,  is  indorsed  in  France.  The  indorsement  by  the  law  of 
France  gives  no  right  to  the  indorsee  to  sue  in  his  own  name. 
The  indorser  (who  is  also  drawer  and  payee)  and  the  indorsee 
are,  at  the  time  the  bill  is  made,  subjects  of  and  domiciled  and 

1  Be  la  Ghaumette  v.  Bank  of  England  (1831),  2  B.  &  Ad.  385  ;  Chalmers  (6th  ed.), 
p.  243. 

2  Trimhey  v.  Vignier  (1834),  1  Bing.  N.  C.  151.  Conf.  Nouguier,  ss.  747—760 ; 
Bradlaugh  v.  De  Bin  (1868),  L.  E.  3  C.  P.  538,  per  Willes,  J.  See  Chabners, 
p.  243,  note  6. 

'  Conf.  Don\.  Lippmann  (1837),  6  01.  &  P.  1,  12,  13.     And  see  Wilde  v.  Sheridan 
(1852),  21  L.  J.  Q.  B.  260. 
*  Bradlaugh  v.  BeHin  (1868),  L.  E.  3  C.  P.  638.     Compare  Chalmers,  p.  243. 
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resident  in  France.     The  indorsee  can  nevertheless  maintain  an 
action  in  England  on  the  bill  against  the  acceptor.' 

6.  A  bill  drawn  by  A,  an  Englishman  domic  led  in  England, 
on  X,  a  Frenchman  domiciled  in  France,  is  made  payable  ia 
France,  but  is  accepted  by  X  in  England.  Whether  X's 
liabilities  under  the  bill  are  governed  by  the  law  of  England  or 
by  the  law  of  France  ?^ 

(3)  The  duties  of  the  holder  with  respect  to 
presentment  for  acceptance  or  payment  and 
the  necessity  for  or  sufficiency  of  a  protest 
or  notice  of  dishonour,  or  otherwise,  are 
determined  by  the  law  of  the  place  where 
the  act  is  done  or  the  bill  is  dishonoured.^ 

Comment. 

The  language  of  this  sub-section  is  obscure.  It  should  probably 
be  construed  reddendo  singula  singulis.  The  words  "  act  is  done  " 
refer  to  presentment  for  acceptance  or  payment ;  the  words  "  bill 
is  dishonoured "  refer  to  protest  and  notice  of  dishonour.  As 
pointed  out  by  Westlake,^  the  word  "  act "  presumably  includes 
-omission. 

Illustrations. 

1.  X  indorses  to  A  in  England  a  bill  payable  in  Paris.  A 
indorses  it  to  a  Frenchman,  who  on  dishonour  protests  it,  and 
transmits  notice  of  protest  to  X,  in  accordance  with  French  law. 
A  can  recover  from  X  though  he  has  not  given  him  notice  of 
dishonour  according  to  English  law.* 

2.  A  bill  is  drawn  in  England  payable  in  Spain.  It  is  indorsed 
in  England  by  X  to  ^.  A  indorses  it  to  M.  It  is  dishonoured  by 
non-acceptance,  and  twelve  days  afterwards  M  gives  notice  of  this 


'  Zebel  V.  Tvclcer  (1867),  L.  R.  3  Q.  B.  77.  This  would  appear  to  follow  from 
the  Bills  of  Exchange  Act,  1882,  o.  72,  sub-s.  (2),  proviso.  But  the  case,  decided 
before  the  passing  of  the  Act,  depends  on  the  principle  that  the  contract  of  an 
acceptor  who  accepts  in  England  is  to  pay  an  order  valid  by  the  law  of  England. 

*  See  pp.  593,  594,  ante. 

'  Compare  Chalmers,  p.  246,  and  Westlake  (4th  ed.),  pp.  294,  295. 

^  Westlake,  p.  296. 

"  Sirschfeld  v.  Smith  (1866),  L.  R.  1  C.  P.  340. 
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to  ^.     A  a,t  onoG  gives  notice  to  X.     By  Spanish  law,  no  notice 
of  dishonour  by  non-acceptance  is  required.     A  can  recover  from 

(4)  Where  a  bill  is  drawn  out  of,  but  payable  in, 

the  United  Kingdom,  and  the  sum  payable 
is  not  expressed  in  the  currency  of  the  United 
Kingdom,  the  amount  shall,  in  the  absence 
of  some  express  stipulation,  be  calculated 
according  to  the  rate  of  exchange  for  sight 
drafts  ^  at  the  place  of  payment  on  the  day 
the  bill  is  payable.^ 

Illustration. 

A  bill  for  l,OuO  francs,  payable  three  months  after  date,  is 
drawn  in  France  on  London.  The  amount  in  English  money  the 
holder  is  entitled  to  receive  is  determined  by  the  rate  of  exchange 
on  the  day  the  bill  is  payable.* 

(5)  Where  a  bill  is  drawn  in  one  country  and  is 

payable  in  another,  the  due  date  thereof  is 
determined  according  to  the  law  of  the  place 
where  it  is  payable.^ 

Illustrations. 

1.  By  English  law,  days  of  grace  are  allowed  on  bills  payable 
after  date.  By  French  law,  they  are  not.  A  bill  drawn  in  Paris 
on  London  is  entitled  to  three  days  of  grace,  whilst  a  bill  drawn 
in  London  on  Paris  is  not  entitled  to  any  days  of  grace.^ 

2.  A  bin  is  drawn  in  England  payable  in  Paris  three  months 
after  date.  After  it  is  drawn,  but  before  it  is  due,  a  "  moratory  " 
law  is  passed  in  France,  in  consequence  of  war,  postponing  the 


1  Home  V.  Rouquette  (1878),  3  Q.  B.  D.  (C.  A.),  514  ;  Chalmers,  p.  246. 

'''  See  Bills  of  Exchange  Act,  1882,  s.  10,  and  Chalmers,  p.  30. 

s  Bills  of  Exchange  Act,  1882,  s.  72,  sub-s.  (4) ;  Chalmers,  p.  246. 

*  Chalmers,  p.  247. 

^  BiUs  of  Exchange  Act,  1882,  s.  72,  sub-s.  (5) ;  Chalmers,  p.  247. 

«  Chalmers,  p.  247. 
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maturity  of  all  current  bills  for  one  month.     The  maturity  of  this 
hill  is  for  all  purposes  to  be  determined  by  French  law.^ 

[Rule  164.— Bills  of  Exchange  Act,  1882,  s.  57.] 
Where  a  bill  is  dishonoured,  the  measure  of  damages, 
which  shall  be  deemed  to  be  liquidated  damages,  shall  be 
as  follows : — 

(1)  The  holder  may  recover  from  any  party  liable 

on  the  bill,  and  the  drawer  who  has  been 
compelled  to  pay  the  bill  may  recover  from 
the  acceptor,  and  an  indorser  who  has  been 
compelled  to  pay  the  bill  may  recover  from 
the  acceptor,  or  from  the  drawer,  or  from  a 
prior  indorser, — 

(a)  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  pre- 

sentment for  payment  if  the  bill  is 
payable  on  demand,  and  from  the 
maturity  of  the  bill  in  any  other  case : 

(c)  The  expenses  of  noting,  or,  when  pro- 

test is  necessary,  and  the  protest  has 
been  extended,  the  expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonoured 

abroad,  in  lieu  of  the  above  damages,  the 
holder  may  recover  from  the  drawer  or  an 
indorser,  and  the  drawer  or  an  indorser  who 
has  been  compelled  to  pay  the  bill  may 
recover  from  any  party  liable  to  him,  the 
amount  of  the  re-exchange,  with  interest 
thereon  until  the  time  of  payment.^ 

(3)  Where  by  this  Act  interest  may  be  recovered  as 

damages,  such  interest  may,  if  justice  require 
it,  be  withheld  wholly  or  in  part ;  and  where 


'  See  Chalmers,  p.  247  ;  Mouquette  v.  Overmann  (1875),  L.  R.  10  Q.  B.  525.  See 
also  Burrows  v.  Jeinino  (1726),  2  Sbr.  733. 

2  MelUshv.  Simeon  (1794),  2  H.  Bi.  378  ;  Suse  v.  Fompe  (1860),  8  C.  B.  (N.  S.)  538  ; 
Willam  v.Ayers  (1877),  3  App.  Cas.  133,  146. 
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a  bill  is  expressed  to  be  payable  with  interest 
at  a  given  rate,  interest  as  damages  may  or 
may  not  be  given  at  the  same  rate  as  interest 
proper.^ 

Comment. 

The  word  "  abroad  "  is  not  defined  in  the  Bills  of  Exchange 
Act,  1882.  It  probably  here  means  outside  the  British  Islands,  as 
the  "  British  Islands  "  ^  are  defined  in  s.  4  of  the  Act. 

The  following  points  should  b6  noted  : — 

First.  When  a  bill,- wherever  drawn,  is  dishonoured  within  the 
British  Islands,  the  measure  of  damages  recoverable  is  to  be 
determined  in  accordance  with  sub-s.  (1),  and  this  sub-section 
refers  exclusively  to  bills  dishonoured  at  home.^  When  a  bill, 
wherever  drawn,  is  dishonoured  abroad,  i.e.,  outside  the  British 
Islands,  then  the  amount  recoverable  is  the  amount  of  the 
re-exchange,  with  interest  thereon  uutU  the  time  of  payment. 

Secondly.  "  '  Ee-exchange  '  in  its  usual  application,  means  the 
"  loss  resulting  from  the  dishonour  of  a  bill  in  a  country  different  to 
"  that  in  which  it  was  drawn  or  indorised.  The  re-exchange  is 
"  ascertained  by  proof  of  the  sum  for  which  a  sight  bill  (drawn  at 
"  the  time  and  place  of  dishonour  at  the  then  rate  of  exchange  on  the 
"  place  where  the  drawer  or  indorser  sought  to  be  discharged 
"  resides)  must  be  drawn  in  order  to  realize  at  the  place  of 
"  dishonour  the  amount  of  the  dishonoured  bill  and  the  expenses 
"  consequent  on  its  dishonour.  The  expenses  consequent  on 
"  dishonour  are  the  expenses  of  protest,  postage,  customary 
"  commission  and  brokerage,  and,  when  a  re-draft  is  drawn,  the 
"  price  of  the  stamp."  * 

Thirdly.  Sect.  57  (reproduced  in  Rule  164)  determines  most  of 
the  questions  which  can  arise  as  to  the  damages  recoverable  on  a 
dishonoured  bill.  The  cases,  therefore,  decided  before  the  Act 
came  into  force  are  for  the  most  part  useless.    The  principle  which 

'  Chalmers,  pp.  193 — 197.  See,  as  to  how  far  damages  are  recoverable  on  a  writ 
apeoially  indorsed,  London,  ^e.  Bank  v.  liarl  of  Clancarty,  [1892]  1  Q.  B.  689  ; 
Dmdo  V.  Sodm,  [1893]  1  Q.  B.  318. 

"  For  terra  "  British  Islands,"  see  Rule  162,  p.  587,  ante. 

'  Ex  parte  Robarts  (1886),  18  Q.  B.  D.  (C.  A.)  286,  2'^2,  per  Curiam;  In  re 
Commercial  Banh  of  South  Australia  (1887),  36  Ch.  D.  522,  527 ;  and  see  In  re 
English  Bank  of  the  River  Plate,  [1893]  2  Ch.  438. 

*  Chalmers,  p.  196.  See,  further,  the  whole  passage  in  Chalmers,  of  which  this 
is  a  part. 
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they  on  the  whole  suggest  is,  that  "  the  place  at  which  each  party 
"  to  a  bill  or  note  undertakes  that  he  himself  will  pay  it  \Jex  loci 
"  solutionis]  determines  with  regard  to  him  the  lex  loci  contractus 
"  according  to  which  his  liability  is  governed ;  "  ^  or,  in  other 
words,  that  the  damages  due  from  the  party  to  a  bill  are  determined 
by  the  proper  law  of  his  contract.^  This  rule  is  in  conformity  with 
the  general  principles  as  to  the  law  governing  liability  under  a 
contract,^  but  cannot  (it  is  submitted)  be  always  acted  upon  in 
cases  coming  within  s.  57.  Thus,  if  Y  draws  a  bill  in  France 
made  payable  and  accepted  by  Xin  England,  and  indorses  it  to  A 
in  France,  and  the  bill  is  dishonoured  by  X  in  England,  the 
damages  recoverable  in  an  action  in  England  by  A  against  T  are 
to  be  determined  by  sub-s.  (1),  without  any  respect  to  the  damages 
which  may  be  recoverable  against  T  under  the  law  of  France. 

Note,  however,  that  the  provisions  of  s.  57  are  not  exhaustive. 
Hence  a  foreign  drawer  of  a  bill  accepted  and  dishonoured  in 
England,  who  has  paid  re-exchange,  may  recover  it  from  the 
English  acceptor,  and  if  he  is  liable  for  the  re- exchange  he  may 
prove  for  it  in  bankruptcy  against  the  acceptor's  estate  before  the 
actual  payment.' 

Illustration. 

X  draws  in  England  a  bill  on  M  at  Vienna,  payable  there,  for 
£750.  X  indorses  the  biU  in  England  to  ^.  M  accepts  the  bill, 
but  it  is  dishonoured.  A  is  entitled  to  recover  from  X  the 
re-exchange,  i.e.,  the  value  of  the  foreign  coin  expressed  in  English 
money  at  the  rate  of  exchange,  with  interest  and  expenses.* 

Promissory  Note. 

[Rule  165.— Bills  of  Exchange  Act,  1882,  s.  83  (1).] 
A  promissory  note  is  an  unconditional  promise  in  writing 

'  Mayne,  Damages  (4th  ed.),  p.  234,  cited  Chalmers,  p.  244. 

^  For  the  meaning  of  the  teim  "  proper  law,"  see  Rule  146,  p.  529,  ante, 

3  Ex  parte  Robarta  (1886),  18  Q.  B.  B.  (C.  A.)  286. 

The  Bills  of  Exchange  Act,  1882,  does  not  deal  with  the  law  determining  the 
validity  and  effect  of  a  discharge  from  liability  under  a  bill  of  exchange.  This  is 
reg\ilated  by  the  law  in  reference  to  discharge  of  contracts  generally.  See  Rule  153, 
p.  569,  ante,  under  which  the  validity  and  effect  of  a  discharge  depends,  speaking 
generally,  on  the  proper  law  of  the  contract.  Compare,  however,  Chalmers, 
p.  245. 

*  Suse  V.  Pompe  (1860),  8  G  B.  (N.  S.)  538;  30  L.  J.  C.  P.  75;  Manners  v. 
:Pearson,  [1898]  1  Ch.  (C.  A.)  581. 
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made  by  one  person  to  another,  signed  by  the  maker, 
engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to,  or  to  the  order 
of,  a  specified  person  or  to  bearer.^ 

Illustrations. 

1.  An  I.  0.  U.  containing  a  promise  to  pay  may  constitute  a 
note.^ 

The  following  are  invalid  as  notes : — 

2.  "Borrowed  of  C  100/.  to  account  for  on  behalf  of  the  X 
Club  at months'  notice  if  required."     (Signed)  T.  B? 

3.  "  I.  0.  U.  201.  for  value  received."     (Signed)  W.  B.^ 

4.  "  Nine  years  after  date  I  promise  to  pay  C  100/.,  provided  X 
shall  not  return  to  England,  or  his  death  be  certified  in  the  mean 
time."     (Signed)  W.  B.^ 

[Rule  166.— Bills  of  Exchange  Act,  1882,  s.  89.] 

(1)  Subject  to  the  provisions  in  this  part  [i.e.,  Part 

IV.«  of  the  Bills  of  Exchange  Act,  1882],  and, 
except  as  by  this  section  provided,  the  pro- 
visions of  this  Act  relating  to  bills  of  exchange 
apply,  with  the  necessary  modifications,  to 
promissory  notes. 

(2)  In  applying  those  provisions,  the  maker  of  a  note 

shall  be  deemed  to  correspond  with  the 
acceptor  of  a  bill,  and  the  first  indorser  of  a 
note  shall  be  deemed  to  correspond  with  the 
drawer  of  an  accepted  bill  payable  to  drawer's 
order. 


'  Chalmers,  p.  265. 

This  is  the  definition  of  a  British  note  for  other  than  stamp  purposes,  hut  it  is  not 
the  definition  of  a  foreign  note.  A  foreign  note  must  conform  to  foreign  law  in 
form — i.e.,  to  the  law  of  the  country  where  the  note  is  made. 

«  Brooks  V.  Blkins  (1836),  2  M.  &  W.  74. 

'   White  V.  NoHh  (1849),  3  Ex.  689. 

*  Oouldv.  Coombs  (1845),  1  0.  B.-543. 

*  Morgan  \.  Jones  (1830),  1  C.  &  J.  162.     See  Chalmers,  p.  265. 

"  Part  IV.  of  the  Bills  of  Exchange  Act,  1882,  ss.  83—89,  refers  to  promissory 
notes. 
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(3)  The  following  provisions  as  to  bills  do  not  apply- 

to  notes ;  namely,  provisions  relating  to — 

(a)  Presentment  for  acceptance ; 

(b)  Acceptance ; 

(c)  Acceptance  suprk  protest ; 

(d)  Bills  in  a  set. 

(4)  Where  a  foreign  note  is  dishonoured,  protest 

thereof  is  unnecessary. 

Comment. 

The  effect  of  this  Rule,  which  reproduces  the  Bills  of  Exchange 
Act,  1882,  s.  89,  is  that  Rules  162  to  164,^  reproducing  parts 
■of  the  BlUs  of  Exchange  Act,  1882,  are  applicable  to  promissory 
notes  no  less  than  to  bills,  subject  to  the  general  provisions  of  the 
BiUs  of  Exchange  Act,  1882,  and  the  particular  provisions  of  this 
Eule. 


(G)  NEGOTIABLE  INSTRUMENTS  GENERALLY. 

Rule  167.^ — Any  instrument  for  securing  the  payment 
of  money,  e.g.,  a  bill  of  exchange  or  a  government  bond, 
whether  foreign  or  English,  may  be  made  a  negotiable 
instrument  either — 

(1)  by  custom  of  the  mercantile  world  in  England, 

which  custom  may,  if  well  established,  be  of 
recent  origin  ;  or 

(2)  by  Act  of  Parliament. 

A  "negotiable  instrument"  means  an  instrument  for 
securing  the  payment  of  money  which  has  the  following 
•characteristics : — 

(a)  The  property  in  the  instrument  and  all  the  rights 


'  See  pp.  585—598,  ante. 

^  Compare  BiMnball  v.  Metropolitan  Bank  (1877),  2  Q.  B.  D.  194  ;  Colonial  Bank  v. 
Cady  (1890),  15  App.  Cas.  267 ;  and  see  iudgmentin  Court  below  (1888),  38  Ch.  D.  388 ; 
-Bechuamaland  Exploration  Co.  v.  London  Trading  Bank,  [1898]  2  Q.  B.  658  ;  Edelstein 
V.  Sehuler  S;  Co.,  [1902]  2  K.  B.  144  ;  Picker  v.  London  and  County  Banking  Co. 
(1887),  18  Q.  B.  D.  (C.  A.)  515.  Note  that  Croueh  t.  Credit  Fonder  of  England 
■(1873),  L.  B.  8  Q.  B  374,  must  be  considered  as  overruled  by  Goodwin  v.  Robarts 
.(1876),  1  App.  Cas.  476. 
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under  it  pass  to  a  bond  fide  holder  for  value  by  mere- 
delivery  to  him. 

(b)  In  the  hands  of  such  holder  the  property  in  and 
the  rights  under  such  instrument  are  not  affected  by 
defects  in  the  title  of  or  defences  available  against  the- 
claims  of  any  prior  transferor  or  holder. 

Role  168.* — No  instrument,  whether  English  or 
foreign,  is  a  negotiable  instrument  in  England  unless  it 
is  made  so  either  by  custom  of  the  mercantile  world  in 
England,  or  by  Act  of  Parliament. 

Comment. 

The  nature^  and  characteristics  of  a  negotiahle  instrument  have- 
been  thus  broadly  summarised  :  "A  negotiable  instrument  payable 
"  to  bearer  is  one  which,  by  the  custom  of  trade  [or  under  statute} 
"  passes  from  hand  to  hand  by  delivery,  and  the  holder  of  which 
"  for  the  time  being,  if  he  is  a  bona  fide  holder  for  value  without 
"  notice,  has  a  gi.od  title,  notwithstanding  any  defect  of  title  in 
"  the  person  from  whom  he  took  it."  ' 

From  the  judicial  statement,  combined  with  the  language  of 
Eiules  167  &  168,  a  student  may  coUect  the  general  features  mark- 
ing any  instrument  {e.g.,  a  promissory  note  or  bill  of  exchange^ 
which  in  England  is  "  negotiable  "  in  the  strict  sense  of  that  term. 
First,  the  property  in  the  instrument  (e.g.,  the  promissory  note),. 
and  all  rights  under  it  pass  by  mere  delivery  to  the  person  (called 
the  holder)  to  whom  the  note  is  delivered.*  Secondly,  the  holder 
for  value'  who  receives  the  note  bona  fide  (that  is,  without  notice  or 
knowledge  of  any  defect  in  the  title  of  the  person  who  transfers  it 

•  See  note  2  to  Rule  167,  p.  601,  ante. 

'  For  a  detailed  account  thereof,  see,  e.ff.,  Pollock,  Principles  of  Contract  (7tli  ed.),. 
pp.  217—228. 

^  Simmons  v.  London  Joint  Stock  Bank,  [1891]  1  Ch.  (C.  A.)  270,  294,  per  Cnriam.. 
The  decision  in  this  case  is  reversed  {London  Joint  Stock  Bank  v.  Simmons,  [1892] 
A.  C.  201),  but  the  reversal  does  not  affect  the  passage  cited. 

*  See  Picker  v.  London  and  County  Banking  Co.  (1887),  18  Q.  B.  D.  (C.  A.)  516. 

^  The  value  need  not  be  paid  by  the  holder  himself.  It  is  sufficient  if  value  has 
been  given  for  the  note  by  some  person  who  has  held  it  before  the  last  holder.  Z, 
the  maker  of  a  promissory  note,  gives  it  as  a  present  to  ^.  A  receives  value  for  it 
from  B.  B  gives  the  note  as  a  present  to  C,  who  pays  nothing  for  it.  C  is  a  hondf- 
jide  holder  for  value. 
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to  him),  has  a  perfectly  good  title  to  the  note,  however  defective 
may  be  the  title  of  the  transferor,  who  may,  for  example,  have 
actually  stolen  the  note  and  have  no  property  in  it  at  all,  or  in  the 
title  of  those  from  whom  the  transferor  has  obtained  the  note. 
And  the  iowd  ^(/e  holder  further,  just  because  he  obtains  a  good 
title  to  the  note  and  all  rights  under  it,  is,  when  he  demands 
payment  thereof,  not  exposed  to  having  his  claim  met  by  defences 
available  against  the  transferor,  e.g.,  that  though  the  transferor 
has  a  right  to  be  paid  the  amount  due  on  the  note,  say  100/.,  by  the 
maker  of  the  note,  the  transferor  himself  owes  loO/.  to  the  maker 
which  the  maker  of  the  note  could,  in  an  action  by  the  transferor, 
set  off  against  the  transferor's  claim.  Thirdly,  the  note  may  be 
transferred  by  one  bon&  fide  holder  for  value  to  another,  who 
immediately  on  receiving  it  acquires  himself  a  full  title  to  the 
property  in  the  note  and  to  all  rights  under  it.^ 

The  thing  which  it  is  really  essential  to  remember  is  that  a 
strictly  "  negotiable  "  instrument,  e.g.,  a  promissory  note  or  a  bank 
note,  is,  as  far  as  the  nature  of  things  admits,  transferable,  like 
cash,  by  delivery.  No  doubt  its  actual  value  depends  upon  the 
degree  of  certainty  one  can  entertain  that  the  person  who  binds 
himself  by  a  negotiable  instrument  to  the  payment,  e.g.,  of  100/., 
win  be  able  and  ready  to  pay  it.  When,  as  in  the  ease  of  a  note 
issued  by  the  Bank  of  England,  the  payment  of  money  in  exchange 
for  it  is  practically  certain,  a  negotiable  instrument  does  possess 
not  only  the  characteristics  but  the  value  of  money. 

Add  further  that  under  the  law  of  England  instruments  of  the 
most  different  kinds  [e.g.,  bills  of  exchange,  promissory  notes. 
Bank  of  England  notes,  or  bonds  issued  by  foreign  governments 
or  by  English  and  foreign  companies)  may,  provided  only  that 
the  rights  given  thereby  can  pass  by  delivery,  be  negotiable 
instruments. 


'  It  is  sometimes  alleged  to  be  an  additional  feature  of  negotiability  that  a 
negotiable  instrument  is  one  which  can  always  be  put  in  suit  by  the  party  holding 
it.  See  Crouch  v.  Credit  Fonder  of  Mglmd  (1873),  L.  R.  8  Q.  B.  374,  381,  382, 
judgment  of  Blackburn,  J.  But  this  statement,  in  so  far  as  it  is  true,  is  simply 
part  of  the  fact  that  a  bond  fide  holder,  to  whom,  e.g.,  a,  promissory  note  has  been 
delivered,  acquires  thereby  all  the  rights  under  the  note  of  the  prior  holder,  from 
whom  he  has  taken  it.  And  the  statement  itself,  as  has  been  pointed  out,  is  not  in 
all  oases  quite  accurate.  A  foreign  sovereign  may  issue  bonds,  which  are  by 
custom  negotiable  in  England,  and  may  promise  under  them  to  repay  100?. 
borrowed  on  each  of  them ;  yet  no  foreign  sovereign  can  be  sued  in  England  for  the 
failure  to  pay  the  money  due  under  such  bond.  For  this  criticism,  see  Chalmers 
(6th  ed.),  p.  316. 


604  CHOICE  OP  LAW. 

Our  main  business,  however,  in  this  work  is  to  note  in  regard  to 
negotiable  instruments  several  points  which  specially  concern  or 
touch  upon  the  conflict  of  laws. 

(1)  Instruments  which  are  "  negotiable"  in  England  owe  their 
negotiability  either  to  Act  of  Parliament  (as  is  now  the  case  with 
bills  of  exchange  in  virtue  of  the  Bills  of  Exchange  Act,  1882)  or 
to  English  mercantile  custom  (as  is  the  case  with  negotiable  instru- 
ments, e.g.,  bonds  issued  by  foreign  governments  or  by  English  or 
foreign  companies).^ 

(2)  The  custom  which  in  England  makes  an  instrument  nego- 
tiable has  two  peculiarities :  It  must,  in  the  first  place,  be  the 
custom  of  the  English  mercantile  world;  it  may,  in  the  second 
place,  provided  its  existence  be  well  established,  have  grown  up 
within  a  very  few  years. 

"  It  is  no  doubt  true  that  negotiability  can  only  be  attached  to 
"  a  contract  by  the  law  merchant  or  by  a  statute ;  and  it  is  also 
"  true  that,  in  determining  whether  a  usage  has  become  so  well 
"  established  as  to  be  binding  on  the  Courts  of  law,  the  length  of 
"  time  during  which  the  usage  has  existed  is  an  important  circum- 
"  stance  to  take  into  consideration ;  but  it  is  to  be  remembered 
"  that  in  these  days  usage  is  established  much  more  quickly  than 
"  it  was  in  days  gone  by ;  more  depends  on  the  number  of  the 
"  transactions  which  help  to  create  it  than  on  the  time  over  which 
"  the  transactions  are  spread  ;  and  it  is  probably  no  exaggeration 
"  to  say  that  nowadays  there  are  more  business  transactions  in  an 
"  hour  than  there  were  in  a  week  a  century  ago.  Therefore  the 
"  comparatively  recent  origin  of  this  class  of  securities  "  [debenture 
bonds  issued  by  an  English  company  in  England  and  by  foreign 
companies  abroad,  and  expressed  to  be  payable  to  bearer,  and  not 
being  promissory  notes]  "  in  my  view  creates  no  difficulty  in  the 
"  way  of  holding  that  they  are  negotiable  by  virtue  of  the  law 
"  merchant ;  they  are  dealt  in  as  negotiable  instruments  in  every 
"  minute  of  a  working  day,  and  to  the  extent  of  many  thousands 
"  of  pounds.     It  is  also  to  be  remembered  that  the  law  merchant " 


'  Picker  V.  London  and  County  Banking  Co.  (1887),  18  Q.  B.  D.  (C.  A.)  515. 

Mercantile  custom  is  apparently  the  creator,  as  a  matter  of  history,  of  all 
instruments  recognised  as  negotiable  in  England.  Many  of  them  are  now  negotiable 
under  Act  of  Parliament,  but  they  were  treated  as  negotiable  by  the  English 
mercantile  world,  and  their  negotiability  was  recognised  by  the  Courts  long  before 
it  was  enacted  by  statute.  Parliament,  it  is  conceived,  has  rarely,  if  ever,  conferred 
negotiability  on  any  instrument  which  has  not  been  treated  as  negotiable  by  English 
mercantile  custom. 
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[created  as  it  really  is  by  custom]  ''is  not  fixed  and  stereotyped; 
"  it  has  not  yet  been  arrested  in  its  growth  by  being  moulded  into 
"  a  code  ;  it  is,  to  use  the  words  of  Cockburn,  C.  J.,  in  Goodwin  v. 
"  Eobarts}  capable  of  being  expanded  and  enlarged  so  as  to  meet 
"  the  wants  and  requirements  of  trade  in  the  varying  ciroum- 
"  stances  of  commerce,  the  efPect  of  which  is  that  it  approves  and 
"  adopts  from  time  to  time  those  usages  of  merchants  which  are 
"  found  necessary  for  the  convenience  of  trade.  .  .  .  Thus  it  has 
"  been  found  convenient  to  treat  securities  like  those  in  question  in 
"  this  action  as  negotiable,  and  the  Courts  of  law,  recognising  the 
"  wisdom  of  this  usage,  have  incorporated  it  in  what  is  called  the 
"  law  merchant,  and  have  made  it  part  of  the  common  law  of  the 
"  country.  In  my  opinion  the  time  has  passed  when  the  nego- 
'*  tiability  of  bearer  bonds,  whether  Grovernment  bonds  or  trading 
"  bonds,  foreign  or  English,  can  be  called  in  question  in  our 
"  Courts.  The  existence  of  the  usage  has  been  so  often  proved 
"  and  its  consequence  is  so  obvious  that  it  must  be  taken  now  to 
"  be  part  of -the  law;  the  very  expression  'bearer  bond'  connotes 
"  the  idea  of  negotiability,  so  that  the  moment  such  bonds  are 
"  issued  to  the  public  they  rank  themselves  among  the  class  of 
"  negotiable  securities."  ^ 

(3)  No  instrumeut  is  in  England  a  negotiable  instrument  which 
is  not  made  so  either  by  Act  of  Parliament,  or  by  the  custom  of 
the  English  mercantile  world. 

Hence  no  instrumeut  can  be  made  strictly  negotiable  by  mere 
agreement  between  the  parties  to  it  that  it  shall  have  the  character 
of  negotiability ;  "  mere  private  agreement  or  particular  custom 
cannot  be  admitted  as  part  of  the  law  merchant  so  as  to  introduce 
new  kinds  of  negotiable  instruments."  ^  Hence,  too,  instruments 
which  are  negotiable  in  a  foreign  country  (e.g.,  bonds  issued 
by  a  foreign  Government)  are  not  on  that  account  negotiable 
in  England  unless  they  have  become  negotiable  by  the  custom  of 
the  English  mercantile  world. 

In  most  of  the  reported  cases  involving  the  question,  whether 
given  instruments  were  negotiable,  the  point  at  issue  has  been 
whether  a  lona  fide  holder  who  has  given  value  for  an  instrument, 
e.g.,  a  bond,  which  has  been  stolen  or  obtained  fraudulently  from 


'  L.  E.  10  Ex.,  at  p.  346. 

2  EdeUtein  v.  SchuUr  ^  Co.,  [1902]  2  Q.  B.  144,  154,  155,  judgment  of  Bigham,  J. 
and  see  Bechuanaland  Exploration  Co.  v.  London  Trading  Bamk,  [1898]  2  Q.  B.  658. 
'  See  Pollock,  Principles  of  Contract  (7tli  ed.),  p.  231. 
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its  owner,  has  a  right  to  retain  it  against  such  owner,  and  the 
answer  to  this  question  has  depended  upon  the  reply  to  the  inquiry 
"whether  the  instrument  was  or  was  not  negotiable.^  This  should 
he  borne  in  mind  in  reading  the  Illustrations  of  Rules  167  and 
168. 

Illustrations. 

1.  A  Bank  of  England  note  is  stolen  by  iVfrom  A.  iVpays  it 
away  to  X,  who  receives  it  horia  fide  for  value.  The  property  in 
the  note  passes  to  X  on  delivery.  X  is  entitled  to  retain  the  note 
as  against  A? 

2.  Scrip  issued  by  the  Russian  Grovernment  is  purchased  for 
A  by  his  broker  N,  in  whose  hands  A  leaves  it.  N  fraudulently 
deposits  the  scrip  with  X,  a  banker,  who  takes  it  bona  fide,  as 
security  for  a  loan  to  N.  Under  the  custom  of  merchants  in 
England  this  Russian  scrip  is  treated  as  a  negotiable  instrument. 
It  is  a  negotiable  instrument,  and  X  is  entitled  to  retain  the  scrip 
as  against  A? 

3.  An  inland  bill  of  exchange  is  stolen  by  N  from  A.  It  is 
paid  away  for  value  to  X,  a  money-changer,  who  takes  it  bona  fide. 
It  is  a  negotiable  instrument.  X  is  entitled  to  retain  it  as 
against  A. 

4.  A  8f  Co.  are  owners  of  debentures  issued  by  an  English 
company  in  England  payable  to  bearer.  By  reason  of  the  con- 
ditions imposed  on  the  debentures  they  are  not  promissory  notes. 
JV,  a  secretary  oi  A  8f  Co.,  fraudulently  takes  the  debentures,  and 
pledges  them  with  X  for  a  loan  made  by  X  to  iV!  X  takes  the 
debentures  in  good  faith.  Such  debentures  have  in  the  English 
mercantile  world  and  on  the  Stock  Exchange  for  many  years  been 
by  mercantile  custom  treated  as  negotiable  instruments  transfer- 
able by  mere  delivery.  X  has  a  right  to  retain  the  debentures  as 
against  A.* 

5.  Debenture  bonds  payable  to  bearer  are  issued  by  an  English 
company  in  England,  and  by  foreign  companies  abroad.  They 
are  not  promissory  notes.  They  are  bought  by  A  and  stolen  from 
him  by  If,  his  clerk.     They  are  purchased  bond  fide  for  value  from 

'  See  especially  Picker  t.  London  and  County  Banking  Co.  (1887),  18  Q.  B.  D.  (C.  A.) 
515,  619,  520,  judgment  of  Bowen,  L.  J. 

2  Miller  v.  Zace  (1757),  1  Burr.  452  ;  1  Sm.  L.  0.  (10th  ed.)  447. 

=  Goodwin  v.  Roharts  (1876),  1  App.  Gas.  476 ;  Gorgier  v.  Mieville  (1824),  3 
B.  &C.  45. 

*  Bechuanaland  Exploration  Co.  v.  London  Trading  Sank,  [1898]  2  Q.  B.  658. 
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«,  broker  employed  by  iV  by  X  8f  Co.,  brokers  on  the  London  Stock 
Exchange.  Bonds  of  this  description  have  been  for  a  few  years 
treated  by  the  usage  of  the  English  mercantile  world  and  of  the 
Stock  Exchange  as  negotiable  instruments.  The  bonds  are  negoti- 
able instruments  in  virtue  of  this  usage,  and  X  6f  Co.  are  entitled 
to  retain  them  as  against  A.^ 

6.  Bonds  are  issued  by  the  Prussian  G-overnment.  They  are 
■stolen  from  A.  The  bonds  come  into  the  hands  of  N,  by  what 
means  does  not  appear.  N  deposits  them  with  X  i^  Co.,  English 
bankers,  to  secure  an  overdraft.  X  S(  Co.  take  the  bonds  bona  fide. 
The  bonds  are  negotiable  instruments  in  Prussia,  but  there  is  no 
■custom  of  merchants  in  this  country  to  treat  them  as  negotiable. 
X  8f  Co.  are  not  entitled  to  retain  the  bonds  as  against  A,  i.e., 
though  negotiable  in  Prussia  they  are  not  negotiable  in  England.^ 


(H)  INTEREST. 

Rule  169. — The  liability  to  pay  interest,  and  the  rate 
of  interest  payable  in  respect  of  a  debt  or  loan,  is  deter- 
mined by  the  proper  law  of  the  contract  under  which  the 
debt  is  incurred  or  the  loan  is  made.^ 

Comment. 

If  interest  is  payable  on  a  debt  or  loan,  it  must  be  so  under  the 
•contract  between  the  parties.  Whatever  law,  therefore,  governs 
the  contract  must  determine  all  questions  relating  to  interest. 
The  law  of  the  contract  will  indeed  in  general  be  the  law  of  the 
■country  where  the  debt  is  to  be  paid  or  loan  repaid.  "  The 
"  general  rule  is,  that  interest  is  to  be  paid  on  contracts  according 
■"  to  the  law  of  the  place  where  they  are  to  be  performed,  in  all 
■"  cases  where  interest  is  expressly  or  impliedly  to  be  paid.  .  .  . 


'  Edelstein  v.  Sohuler  f  Co.,  [1902]  2  K.  B.  14i. 

'  Fieker  v.  London  and  Comity  Banking  Co.  (1887),  18  Q.  B.  D.  (C.  A.)  616. 

'  See  NelaOD,  p.  279  ;  Story,  s.  291.  Compare  Westlake,  p.  2o8  ;  Fergusson  v. 
Fyffe  (1841),  8  CI.  &  F.  121,  140  ;  Arnott  v.  Redfern  (1825),  2  C.  &  P.  88.  See 
Bar  (Gillespie's  transl.,  2nd  ed.),  ss.  264 — 266,  pp.  578—587,  for  statement  of  the 
different  views  maintained  with  reference  to  the  laws  governing  the  payment  of 
interest,  and  note  that  the  Scotch  cases  cited  by  Gillespie,  pp.  585 — 687i  support 
Eule  169.  for  the  meaning  of  the  term  "  proper  law  of  the  contract,"  seeEule  146, 
p.  529,  ante. 
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"  Thus  a  note  made  in  Canada,  where  interest  is  six  per  cent., 
"  payable  with  interest  in  England,  where  it  is  five  per  cent.,  bears 
"  English  interest  only.  Loans  made  in  a  place  bear  the  interest 
"  of  that  place,  unless  they  are  payable  elsewhere.  And,  if  payable 
"  in  a  foreign  country,  they  may  bear  any  rate  of  interest  not 
"  exceeding  that  which  is  lawful  by  the  laws  of  that  country."  ^ 
But  the  reason  why  questions  relating  to  interest  are  determined 
in  general  by  the  law  of  the  place  where  the  money  owing  or  lent 
must  be  paid  or  repaid  is  that  such  law  is  in  general  the  proper 
law  of  the  contract.  The  principle  to  be  kept  in  mind  is,  therefore, 
that  interest  is  determined  by  the  law  goYerning  the  contract.^ 


Illustrations. 

1.  X  borrows  money  from  A  in  India.  The  loan  is  repayable 
in  India.  The  loan  bears  Indian  interest,'  i.e.,  whether  and  what 
interest  is  payable  is  determined,  as  far  as  it  depends  upon  law,  by 
the  law  of  India. 

2.  In  1829  a  bill  of  exchange  is  drawn  and  accepted  in  Paris, 
but  made  payable  in  England.  No  rate  of  interest  is  expressed  to 
be  payable  on  the  bill.  Default  having  been  made  in  payment  of 
the  bill,  the  rate  of  interest  payable  is  to  be  determined  by  English 
law.* 

3.  X  agrees  with  A  in  London  to  pay  A  commission  for 
services  to  be  rendered  by  ^  in  Scotland.  A  debt  of  200/.  is  due 
under  the  contract  from  X  to  ^.  Whether  the  debt  carries  interest 
is  to  be  determined  by  the  law  of  England  (?)  .* 


1  Story,  s.  291. 

"  This  is  very  well  put  by  Nelson,  p.  279.  As  to  interest,  see  Connor  v.  Bellammt 
(1742),  2  Atk.  382;  Stapleton  v.  Conway  (1750),  3  Atk.  727;  Bodily  v.  Bellamy 
(1760),  2  Burr.  1094 ;  Sewar  v.  Span  (1789),  3  T.  E.  425  ;  Arnott  v.  Bedfem  (1825), 
2  C.  &  P.  88  ;  Anon.  (1825),  3  Bing.  193  ;   Thompson  v.  Powles  (182S),  2  Sim.  194. 

"  Compare  Thompson  v.  Powles  (1828),  2  Sim.  194,  with  Fergusson  t.  Fyffe  (1841), 
8  CI.  &F.  121. 

*  Cooper  V.  Earl  Waldegrave  (1840),  2  Beav.  282.  See  Chalmers  (6th  ed.),  p.  245 ; 
but  compare  Rule  163  (2),  p.  592,  ante  (Bills  of  Exchange  Act,  1882,  s.  72),  and 
Rule  164,  p.  597,  ante  (BiUs  of  Exchange  Act,  1882,  s.  57). 

^  See  Arnott  v.  Uedfern  (1825),  2  C.  &  P.  88.  Compare  Connor  v.  Belkmont 
(1742),  2  Atk.  382. 
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(I)   CONTRACTS   THROUGH  AGENTS. 
Contract  of  Agency. 

Rule  170.^ — An  agent's  authority,  as  between  himself 
and  his  principal,  is  governed  by  the  law  with  reference 
to  which  the  agency  is  constituted,  which  is  in  general  the 
law  of  the  country  where  the  relation  of  principal  and 
agent  is  created. 

Comment. 

If  P,  a  principal,  in  Spain,  constitutes  A  his  agent,  Spanish  law 
is  "  a  circumstance  to  be  taken  into  account  in  considering  the 
"  nature  and  extent  of  the  authority  given  by  [P  to  A'],  but  the 
"  Spanish  law  is  not  .  .  .  material  for  any  other  purpose."^  If  a 
priucipal,  that  is  to  say,  in  a  particular  country,  there  appoints  an 
agent,  it  is  to  be  presumed  that  the  authority  of  the  agent,  as 
between  him  and  the  principal,  is  governed  by  the  law  of  such 
country,  e.g.,  Spain.  The  contract  of  agency,  in  short,  is,  like  other 
contracts,  governed  by  its  proper  law,  which  is  in  general  the  law 
of  the  place  where  the  contract  is  made  {lex  loci  contract  us). ^ 

Illustration. 

P,  a  Spaniard,  living  in  Spain,  there  constitutes  A  his  agent  for 
the  sale  of  goods,  under  a  document  written  in  Spanish.  The 
authority  of  A,  as  between  P  and  A,  must  be  determined  in 
accordance  with  Spanish  law. 

Relation  of  Principal  and  Third  Party. 

Rule  171.* — When  a  principal  in  one  country  contracts 
in  another  country  through  an  agent,  the  rights  and 
liabilities  of  the  principal  as  regards  third  parties  are,  in 

'  Maspons  v.  Mildred  (18&2),  9  Q.  B.  D.  (C.  A.)  530,  539,  judgment  of  Lindley,  L.  J. 
Compare  Ohatmay  v.  SraziMan  Submarine  Telegraph,  Co.,  [1891]  1  Q.  B.  (0.  A.)  79, 
83,  judgment  of  Esher,  M.  R. 

^  Maspons  v.  Mildred  (1882),  9  Q.  B.  D.  (C.  A.)  630,  539,  per  Curiam. 

'  See  pp.  563 — 665,  ante. 

*  See  Fattison  v.  Milk  (1828),  1  Dow  &  01.  342,  363.  Compare  Scotch  case, 
Belaurier  v.  Wyllie  (1889),  Ct.  Sess.  Rep.  (4th  ser.)  xvii.,  p.  191,  for  language  of 
Lord  KyUaohy. 
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general,  governed  by  the  law  of  sach  other  country,  i.e., 
the  country  where  the  contract  is  made  {lex  loci  con- 
tractus). 

Comment. 

"If  I,  residing  in  England,  send  down  my  agent  to  Scotland, 
"  and  he  makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself 
"  went  there  and  made  them." ' 

These  words  contain  a  rough  statement  of  the  principle  which 
determines  the  position  of  a  principal  in  one  country  who,  through 
an  agent,  makes  contracts  in  another. 

Hence  ensues  the  consequence  that  if  P  in  one  coimtry  gives 
-A  a  written  authority  in  general  terms  to  act  for  him  as  regards 
oertaia  matters,  e.g.,  the  sale  and  purchase  of  goods  in  different 
•countries,  A  may  be  presumed  to  have  in  each  country  authority 
to  act  in  accordance  with  the  laws  thereof,  and  in  short  to  do  any 
•of  the  acts  which  an  agent  of  his  class  may  do  under  the  law  of 
•such  country. 

If,  for  example,  P  in  Brazil  gives  authority  in  general  terms 
to  A,  under  an  instrument  written  in  Portuguese,  to  act  for  him  in 
•different  countries,  then  "if  we  find  that  the  authority  might  be 
"  carried  out  in  England,  or  in  France,  or  in  any  other  country, 
^'  we  come  to  the  conclusion  that  it  must  have  been  intended  that, 
^'  in  any  country  where  in  fact  it  was  to  be  carried  out,'  that 
^'  part  of  it  which  was  to  be  carried  out  in  that  country  was  to  be 
^'  carried  out  according  to  the  law  of  that  country.  That  would 
•"  be  putting  one  construction  only  on  the  document  [appointing 
"  the  agent],  and  not  putting  a  different  construction  on  it  in 
■"  different  countries.  The  one  meaning  that  [the  principal]  had 
"  was :  '  I  give  an  authority  which,  if  carried  out  in  England,  is  to 
"  be  carried  out  according  to  the  law  of  England ;  if  in  France, 
""  according  to  the  law  of  France.'  That  is  one  meaning,  though 
"  this  authority  is  to  be  applied  in  a  different  way  in  different 
■"  places. 

"  If  that  is  so,  then  the  way  to  express  that  in  the  present  case 
"  is  this.  This  authority  was  given  in  Brazil,  and  the  meaning 
■"  is  to  be  established  by  ascertaining  what  [P]  meant  when  he 
"  wrote  it  in  Brazil.  The  authority  being  given  in  Brazil,  and 
*'  being  written  in  the  Portuguese  language,  the  intention  of  the 

'  Fattism  v.  Mills  (1828;,  1  Dow  &  Cl.  342,  363,  per  LyndhurBt,  C. 
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"  writer  is  to  be  ascertained  by  evidence  of  competent  translators 
"  and  experts,  including,  if  necessary,  Brazilian  lawyers,  as  to  the 
"  meaning  of  the  language  used ;  and  if,  according  to  such 
"  evidence,  the  intention  appears  to  be  that  the  authority  shall  be 
^'  acted  upon  in  foreign  countries,  it  follows  that  the  extent  of  the 
"  authority,  in  any  country  in  which  the  authority  is  to  be  acted 
"  upon,  is  to  be  taken  to  be  according  to  the  law  of  the  particular 
"  country  where  it  is  acted  upon."^ 

In  other  words,  A  may  be  taken  by  third  parties  to  have  in 
England  the  authority  which,  under  English  law,  belongs  to 
agents  of  the  same  class  as  A? 

Under  our  Rule,  the  rights  and  liabilities  of  a  principal  in  a 
foreign  country  who  contracts  through  an  agent  in  England  are 
governed  by  the  law  of  England,  and  not  by  the  law  of  the 
country  {e.g.,  France)  where  the  principal  resides.  But  our  Rule 
does  not  in  any  way  preclude  the  possibility  that  English  law  may 
contain  special  rules  as  to  the  legal  position  of  a  foreign  principal.' 
So,  agaiu,  if  an  English  principal  enters  into  a  contract  in  a 
foreign  country  through  an  agent,  his  rights  and  liabilities  under 
the  contract  are  governed  by  the  law  of  the  foreign  country,  not  of 
England ;  but  it  does  not  follow  from  this  that,  under  the  law  of 
the  foreign  country  {e.g.,  France)  the  rights  and  liabilities  of  an 
English  principal  are  the  same  as  those  of  a  French  principal. 

Illustrations. 

1.  P  (principal),  a  merchant  living  in  England,  makes  through 
A  (agent)  in  Scotland  a  contract  with  T  (third  party)  which  is 

"  Chatenay  v.  Brazilian  Submarine  Telegraph  Co.,  [1891]  1  Q.  B.  (C.  A.)  79,  83,  84, 
judgment  of  Esher,  M.  R.  Conf.  judgment  of  Lindley,  L.  J.,  p.  85.  The 
reasoning  of  Lord  Esher  is  (it  is  submitted)  not  quite  satisfactory.  If  P,  a  Brazilian, 
appoints  d  to  sell  goods  for  P  in  England,  and  appoints  him  under  a  Brazilian 
-document,  it  is,  no  doubt,  reasonable  to  suppose  that  P  employs  A  to  act  according 
to  the  law  of  England,  i.e.,  not  to  do  anything  forbidden  by  the  law  of  England, 
and  not  to  make  arrangements  which  are  invalid  by  the  law  of  England ;  but  can  it 
necessarily  be  inferred  that  the  extent  of  A'a  authority  as  regards,  at  any  rate,  a 
third  person  who  knows  of  the  existence  of  the  document  appointing  A,  is  to  be 
measured  by  the  law  of  England  ?  The  assumption  is  (it  is  submitted)  equally 
reasonable  that  A'&  authority  is  governed  by  Brazilian  law,  under  which  the 
appointment  was  made.  Probably  all  that  Lord  Esher's  language  means  is  that, 
where  the  terms  of  the  instrument  appointing  A  axe  general,  he  must  be  presumed 
to  have  the  authority  possessed  by  an  agent  of  ^'s  class  under  English  law. 

'  Chatenay  v.  Brazilian  Submarine  Telegraph  Co.,  [1891]  1  Q.  B.  (0.  A.)  79. 

'  See  Leake,  Contracts  (4th  ed.),  p.  336.  See  Armstrong  v.  Stokes  (1872),  L.  R. 
•7  Q.  B.  .598,  606. 

-R  -R  9. 
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valid  according  to  Scotch,  but  not  according  to  English  law.     The 
contract  is  governed  by  Scotch  law.^ 

2.  P  in  France,  through  A  in  England,  engages  T  to  serve  F 
in  London  as  a  domestic  servant.  P's  rights  and  liabilities  are 
governed  by  English  law. 

3.  P,  a  Spaniard  in  Spain,  through  A,  a  Spaniard  in  England, 
effects  an  insurance  with  T,  a  London  underwriter,  on  P's  ship. 
P's  name  is  not  disclosed  to  T.  P's  rights  and  liabilities  are 
governed  by  English  law.^ 

4.  P,  a  merchant  of  New  Orleans,  orders  goods  from  A,  a  com- 
mission agent  ia  England,  who  procures  them  from  T,  an  English 
manufacturer.  P's  rights  and  liabilities  are  governed  by  English, 
law,  and  not  by  the  law  of  Louisiana.^ 


1  Pattiaon  v.  Milh  (1828),  I  Dow  &  CI.  342. 

*  See  Maspons  v.  Mildred {\iS2),  9  Q.  B.  D.  (C.  A.)  530,  541  ;  Maanss  v.  Henderson. 
(1801),  1  East,  335. 

3  Armstrong  v.  Stokes  (1872),  L.  R.  7  Q.  B.  598,  605. 
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MARRIAGE. 

(A)   VALIDITY  OF  MARRIAGE} 

Rule  172. — Subject  to  the  exceptions  hereinafter  men- 
tioned, a  marriage  is  valid  when 

(1)  each^  of  the  parties  has,  according  to  the  law  of 

his  or  her  respective  domicil,  the  capacity^  to 
marry  the  other,  and, 

(2)  any  one  of  the  following  conditions  as  to  the 

form*  of  celebration  is  complied  with  (that  is 
to  say) : 

(i)  if  the  marriage  is  celebrated  in  accord- 
ance with  the  local  form  f  or, 

(ii)  if  the  parties  enjoy  the  privilege  of 
exterritoriality,  and  the  marriage  is 
celebrated  in  accordance  with  any 
form  recognised  as  valid  by  the  law 
of  the  State®  to  which  they  belong  ;^ 
or, 

1  Sa-rigny,  s.  379,  p.  290  ;  b.  381,  pp.  318—325  :  Westlake,  pp.  53—68  ;  Story, 
ss.  79—81,  107— 12«  ;  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  u.  23).  For  the 
meaning  of  the  term  "  marriage"  in  this  Digest  see  Rule  48,  pp.  256,  257,  and 
p.  260,  ante. 

^  This  Rule  is  only  affirmative.  See  Rule  173,  Exception  1,  p.  633,  post.  Conf . 
as  to  capacity  to  contract,  Rule  149,  p.  534,  ante. 

'  Sottomayor  v.  De  Barns  (1877),  3  P.  D.  (C.  A.)  1,  compared  with  Sottomayor  v. 
De  Barns  (1879),  5  P.  D.  94 ;  Mrs.  Bulkley's  Case,  in  the  French  Courts,  cited  in 
note  to  Pitt  v.  Pitt  (1864),  4  Macq.  649  ;  Brook  v.  Brook  (1861),  9  H.  L.  C.  193  ;  In 
re  Bozzelli's  Settlement,  Mussey-Wunt  v.  Bozzelli,  [1902].  1  Oh.  761. 

*  Simonin  v.  MalUc  (1860),  2  Sw.  &  Tr.  67  ;  29  L.  J.  (P.  &  M.)  97  ;  BalrympU  v. 
Bakymple  (1811),  2  Hagg.  Cons.  54  ;  ScrimsUrev.  Scrimshire  (1752),  2  Hagg.  Cons. 
395;  Serbert  v.  Serhert  (1819),  2  Hagg.  Cons.  263;  Smith  v.  Maxwell  (1824), 
Ryan  &  Moody,  80  ;  Swift  r.  Kelly  (1835),  3  Knapp.  257. 

*  For  meaning  of  "  local  form,"  see  Rule  150  (1),  p.  540,  ante.  The  contract  of 
marriage  is  obviously  made  in  the  country  where  the  marriage  is  celebrated. 
Ogden  v.  Ogden,  [1907]  P.  107  ;  [1908]  P.  (C.  A.)  46. 

*  As  to  application  of  this  sub-clause  where  a  State,  e.g.,  the  British  Empire, 
consists  of  several  countries,  see  p.  620,  note  4,  post. 

'  Pertreis  -v.  Tondear  (1790),  1  Hagg.  Cons.   136 ;  Lautour  v.  Teesdale  (1816),  8 
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(iii)  if  the  marriage  [being  between  British 
subjects?]  is  celebrated  in  accord- 
ance with  the  requirements  of  the 
English  common  law  in  a  country 
where  the  use  of  the  local  form  is 
impossible;^  or, 

(iv)  if  the  marriage  is  celebrated  in  accord- 
ance with  the  provisions  of,  and  the 
form  required  by,  the  Foreign  Mar- 
riage Act,  1892,  s.  22,  within  the 
lines  of  a  British  Army  serving 
abroad ;  or, 

(v)  if  the  marriage,  being  between  parties, 
one  of  whom  at  least  is  a  British 
subject,  is  celebrated  outside  the 
United  Kingdom  in  accordance 
with  the  provisions  of,  and  the 
form  required  by,  the  Foreign 
Marriage  Act,  1892,^  by  or  before 
a  marriage  officer^  (such,  for 
example,  as  a  British  ambassador* 
or  British  consul),^  within  the 
meaning  of,  and  duly  authorised 
to  be  a  marriage  officer  under,  the 
said  Act.® 


Taunt.  830;  Eex\.  Brampton  (1808),  10  East,  282.     See  also  Marriage  Commission 
Report,  p.  1. 

'  Eliding  T.  Smith  (1821),  2  Hagg.  Cons.  371 ;  Cruise  on  Dignities,  276 ;  Walde- 
grave  Feeia^e  Case  (1837),  4  01.  &  P.  649  ;  Lloyd  v.  Petitjeam  (1839),  2  Curt.  251 ; 
JEste  V.  Smyth  (1854),  18  BeaT„  112  ;  23  L.  J.  Ch.  705. 

2  See  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  o.  23),  s.  1  ;  and  Eay  v. 
Northcote,  [1900]  2  Ch.  262; 

3  Ibid.,  88.  1,  11,  12. 

*  Ibid.,  s.  U,  Buh-s.  (2)  (a). 
5  Ibid.,  s.  11,  sub-s.  (2)  (b). 

*  Ibid.,  ss.  11,  12.  Note  particularly  that  a  marriage  officer  within  this  sub- 
clause must  be  authorised  to  be  a  marriage  officer  either  under  the  warrant  of  a 
Secretary  of  State,  termed  a  marriage  warrant  [ibid.,  8.  11,  sub-s.  (1)  (a) ),  or  under 
marriage  regulations  issued  under  the  Foreign  Marriage  Act,  1892.  Ibid.,  s.  11, 
sub-s.  (1)  (b),  and  compare  generally  all  the  provisions  of  ss.  11,  12,  21i 
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Comment  and  Illustrations. 

The  vaKdity  of  a  marriage  under  this  Rule  depends  on  the 
fulfilment  of  two  conditions :  first,  on  the  capacity  of  the  parties  to 
marry  each  other  ;  secondly,  on  the  celebration  of  the  marriage  in 
due  form :  the  word  "  form  "  includes  all  the  formalities  necessary 
to  the  validity  of  a  marriage. 

(1)  Capacity. 

The  capacity  of  each  of  the  parties  to  a  marriage  is  to  be  judged 
of  by  their  respective  lex  domicilii}  If  they  are  each,  whether 
belonging  to  the  same  country  ^  or  to  different  countries,  capable 
according  to  their  lex  domicilii  of  marriage  with  the  other,  they 
have  the  capacity  required  by  Erule  172,  and  their  marriage  is,  as 
far  as  capacity  is  concerned,  valid.  In  short,  "  as  in  other  contracts, 
"  so  in  that  of  marriage,  personal  capacity  must  depend  on  the  law 
"  of  domieil."  ^ 

jETand  ^  are  Portuguese  subjects,  but  domiciled  in  England. 
Being  first  cousins,  they  are,  by  the  law  of  Portugal,  incapable  of 
contracting  a  valid  marriage  with  each  other.  They  are  duly 
married  in  London,  according  to  the  forms  required  by  Englisk 
law.     Their  marriage  is  vaM.* 

In  1871  W,  an  Englishwoman,  domiciled  in  England,  marries 
an  Italian  subject  domiciled  in  Italy.  After  the  death  of  her  first 
husband  W,  being  still  domiciled  in  Italy,  marries,  in  1880,  H,  the 
brother  of  her  deceased  husband,  also  an  Italian  subject,  domiciled 
in  Italy.  The  required  dispensation  for  the  marriage  is  obtained 
both  from  the  civil  and  from  the  ecclesiastical  authorities.  The 
second  marriage  is  celebrated  in  Milan  both  civilly,  and  in  church, 
according  to  the  rites  of  the  Roman  Catholic  Church.  The 
marriage  is  valid.^ 

(2)  Form. 

(i)  Local  form.^      A    marriage    celebrated   in    the    mode,   or 

'  See,  as  to  capacity  to  contract,  Rule  149,  p.  634,  ante. 

'  For  meaning  of  "  country,"  see  pp.  67,  69,  ante. 

'  SotUmayor  v.  De  Barns  (1877),  3  P.  D.  (C.  A.),  1,  5,  per  Curiam. 

*  Compare  Sottomayor  v.  JDe  Barros  (1877),  3  P.  D.  (C.  A.)  1,  with  Sottoniayor  v. 
BeBarros  (1879),  5  P.  D.  94.     See,  further,  comment  on  Rule  173,  p.  629,  post. 

*  I.e.,  in  England.  See  In  re  Bozzetti'a  Settlement,  [1902]  1  Ch.  751,  756.  This 
case  gives  full  eflfeot  to  the  principle  that  "the  capacity  of  the  parties  must  he 
determined  by  the  law  of  their  domioil." 

°  See  sub-clause  (i),  p.  613,  ante.  The  Courts  will  sometimes,  when  some 
evidence  is  given  that  persons  who  have  lived  as  reputed  husband  and  wife  have 
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according  to  the  rites  or  ceremonies,  held  requisite  by  the  law  of 
the  country  where  the  marriage  takes  plaee,^  is  (as  far  as  formal 
requisites  go)  valid.  Our  Courts  in  this  matter  give  effect  to  the 
principle  that  the  form  of  a  contract  is  governed  by  the  law  of  the 
place  where  the  contract  takes  place,  and  hold  that,  though  under 
certain  circumstances  other  forms  may  be  safBcient,  yet  that  the 
local  form  always  suffices,  and  that  in  general  "  the  law  of  a 
"  country  where  a  marriage  is  solemnised  must  alone  decide  all 
"  questions  relating  to  the  validity  of  the  ceremony  by  which  the 
"  marriage  is  alleged  to  have  been  constituted."  ^ 

In  two  respects,  an  extremely  wide  extension  has  been  given  to 
the  principle  contained  in  these  words. 

In  the  first  place,  the  consents  of  and  the  notices  to  parents  or 
others,  necessary  by  many  laws  to  the  validity  of  a  marriage,  are 
considered  as  part  of  the  form  or  ceremony  of  the  marriage.' 

gone  through  some  marriage  ceremony  in  a  foreign  country,  presume,  on  very 
slight  grounds,  that  the  local  form  of  mairiage  was  followed.  In  re  Shq)hard, 
[1904]  1  Ch.  656. 

'  As  to  formal  validity  of  contract,  see  Rule  150,  p.  540,  ante. 

2  Sottomayor  v.  De  Bams  (1877),  3  P.  D.  (0.  A.),  1,  5,  per  Curiam;  Simonin  v. 
Mallac  (1860),  2  Sw.  &  Tr.  67 ;  29  L.  J.  (P.  &  M.)  97. 

'  Sottomayor  v.  De  Barros  (1877),  3  P.  D.  (0.  A.)  1,  7,  per  Curiam.  This  doctrine 
is  now  fully  established  by  decided  cases,  but  is  logically  open  to  criticism.  A 
person  who  cannot  marry  without  the  consent  of  another  is,  pro  tanto,  under  an 
incapacity,  and,  on  the  principle  that  capacity  depends  on  the  Icx  domicilii,  the  want 
of  such  consent  ought  to  invalidate  a  marriage  wherever  it  takes  place. 

The  earlier  English  decisions  did  not  distinguish  between  capacity  and  form,  and 
brought  both  one  and  the  other  within  the  principle  that  the  validity  of  a  contract 
depends  on  the  lex  loci  contractus.  It  was,  therefore,  laid  down  that  the  validity  of 
a  marriage  celebrated  in  Scotland  was  to  "be  adjudicated  according  to  the  prin- 
"  ciples  of  English  law  applicable  to  such  a  case.  But  the  only  principle  applicable 
"  to  such  a  case  by  the  law  of  England  is,  that  the  validity  of  [a  person's]  marriage 
"  rights  must  be  tried  by  reference  to  the  law  of  the  country  where,  if  they  exist  at 
"  aU,  they  had  their  origin.  Having  furnished  this  principle,  the  law  of  England 
"  withdraws  altogether,  and  leaves  the  legal  question  to  the  exclusive  judgment  of 
"  the  law  of  Scotland."  (Dalrymple  v.  Dalrymple  (1811),  2  Hagg.  Cons.  54,  58,  59, 
per  Sir  W.  Scott.)  Hence  the  validity  both  of  so-called  Gretna  Grreeu  marriages 
and  of  marriages  in  foreign  countries,  though  purposely  celebrated  out  of  England 
to  evade  the  requirements  as  to  consents  of  the  English  marriage  law,  became 
firmly  established  by  »  series  of  cases,  the  effect  of  which  could  not  be  reversed 
except  by  legislation.     See  Commonwealth  v.  Lane  (1873),  113  Mass.  468  (Am.). 

At  a  later  period  the  Courts  distinguished  between  capacity  for  marriage  and  the 
forms  of  marriage,  holding  that  questions  of  capacity  depended,  in  part  at  least,  on 
the  lex  domicilii.  {Brook  v.  Brook  (1861),  9  H.  L.  C.  193.)  The  decisions  with 
respect  to  Scotch  marriages  could  not  then  be  reversed  ;  and  in  order  to  reconcile 
them  with  the  new  distinction  between  capacity  and  form,  the  Courts  were  driven 
to  adopt  the  logically  very  doubtful  theory  that  the  question  of  consent  belongs  to 
the  marriage  ceremony.  See  App.,  Note  6,  "Preference  of  English  Courts  for  lex 
loci  contractus.^' 
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In  the  second  place,  the  validity  of  a  marriage  is  in  no  degree 
affected  by  the  fact  that  the  object  of  the  parties  in  marrying 
away  from  their  own  country  is  to  evade  the  requirements  of  the 
law  of  their  domicil  as  to  consents,  publicity,  &c.,  or  that  no 
regular  ceremony  is  required  by  the  law  of  the  country  where  the 
marriage  takes  place.' 

Hence,  on  the  one  hand,  marriages  between  domiciled  English 
persons,  celebrated  in  a  foreign  country,  are  valid  if  solemnised 
according  to  the  forms  required  by  the  law  of  the  country  {e.g., 
Scotland  or  France)  where  the  marriage  takes  place ;  ^  and  on  the 
other  hand,  the  marriage  in  England  of  foreigners  {e.g.,  French 
subjects  domiciled  in  France)  is,  if  duly  celebrated  according  to 
the  forms  of  English  law,  held  valid  here,  even  though  it  may  be 
pronounced  invalid  by  a  French  Court  for  want  of  the  consents 
required  by  French  law,  or  because  the  parties  meant  to  evade  the 
operation  of  French  law. 

M,  an  English  infant  domiciled  in  England,  wishes  to  marry 
W,  an  Englishwoman.  To  evade  the  opposition  of  his  guardians 
-ff  goes  to  Scotland,  and  resides  there  for  four  weeks.'  ^then 
joins  H  in  Scotland,  and  they  are  privately  married  there,  per 
verba  de  prcesenti,  i.e.,  by  the  mere  statement  in  the  presence  of 
witnesses  that  they  are  man  and  wife.     The  marriage  is  valid.* 

^and  W,  British  subjects  domiciled  in  England,  and  both  of 
them  infants,  are  privately  married  at  Madrid  by  a  E,oman  Catholic 
priest.     The  marriage,  if  valid  by  Spanish  law,  is  valid  here.^ 

H  and  W  are  French  subjects  domiciled  in  France.  H  cannot 
ohtaia  his  father's  consent  to  the  marriage.    To  avoid  the  necessity 


^  Dalrymple  v.  Salrymple  (1811),  2  Hagg.  Cons.  54;  Scrimshire  v.  Scrimshire 
(1752),  2  Hagg.  Cons.  395 ;  Swift  v.  Kelli/  (1835),  3  Knapp,  257  ;  Simonin  y. 
Mallac  (1860),  2  Sw.  &  Tr.  67;  29  L.  J.  (P.  &  M.)  97.  See  remarks  of  Lord 
Brougham  in  Warrender  v.  Warrender  (1835),  2  CI.  &  F.  488,  548. 

^  Ibid.  But  see,  as  to  the  kind  of  form  reqtiired,  Btirtv.  Burt  (1860),  2  Sw.  &  Tr. 
88  ;  Meff.  v.  Allen  (1872),  L.  E.  1  C.  C.  367,  376,  per  Curiam. 

'  Residence  of  one  of  the  parties  in  Scotland  for  twenty-one  days  is  now  required 
under  19  &  20  Vict.  c.  96,  o.  1. 

*  Salrymple  Y.  Salrymple  (1811),  2  Hagg.  Cons.  54.  "Where  an  Englishman,  S, 
and  a  British  subject  liyed  in  Minnesota  with  a  woman,  W,  as  her  reputed  husband, 
and  it  was  shown  that  under  the  law  of  Minnesota  marriage  is  a  contract  depending 
wholly  on  the  consent  of  the  parties,  which  can  be  entered  into  without  any 
iormality,  and  that  persons  living  together  in  Minnesota  as  reputed  husband  and 
wife  are  presumed  to  have  entered  into  a  contract  of  marriage,  an  English  Court 
has  [semble)  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  there  wan  a 
valid  marriage  between  B'and  W.     Newman  v.  Att.-Gen.,  Times,  27  Feb.  1906. 

"  Swift  V.  Kelly  (1835),  3  Knapp,  257. 
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for  such  consent,  H  and  ^come  to  England,  and  are  there  married 
by  licence  in  accordance  with  English  law.  The  marriage  is 
invalid  in  France  for  want  of  the  due  consents,  but  is  held  valid 
by  our  Courts. ' 

With  reference  to  a  case  such  as  this,  the  Court  of  Appeal  thus 
expressed  itself : — 

"  The  objection  to  the  validity  of  the  marriage  in  that  case, 
"  which  was  solemnised  in  England,  was  the  want  of  the  consent 
"  of  parents  required  by  the  law  of  Erance,  but  not,  under  the 
"  circumstances,  by  that  of  this  country.  In  our  opinion,  this 
"  consent  must  be  considered  a  part  of  the  ceremony  of  marriage, 
"  and  not  a  matter  affecting  the  personal  capacity  of  the  parties  to 
"  contract  marriage."^ 

(ii)  Exterritoriality} — The  subjects  of  a  State  are,  under 
certain  circumstances,  when  in  fact  not  residing  within  the  limits 
of  such  State,  considered  by  a  fiction  of  law  to  be  resident  there, 
and  to  be  subject  to  its  laws.     This  fiction  is  termed  exterritoriality.'^ 

The  effect  of  exterritoriality  as  regards  marriage'  is,  that 
where  it  applies  a  marriage  is  valid  though  not  celebrated  accord- 
ing to  the  ordinary  local  forms  of  the  place  of  celebration,  and  is 
treated  as  though  it  had  been  in  fact  celebrated  in  the  country  in 
which  it  is  supposed  by  a  fiction  of  law  to  have  been  solemnised. 

The  principle  of  exterritoriality  applies  to  marriages  celebrated 
in  the  mansion  of  an  ambassador ;  to  marriages  celebrated  at 
foreign  factories  and  certain  places,  mainly  found  in  the  East, 
in  which  Europeans  enjoy  the  privileges  of  exterritoriality;  and 
lastly  to  marriages  celebrated  on  board  ship.^ 

1  Simonin  v.  Mallac  (1860),  2  Sw.  &  Tr.  67  ;  29  L.  J.  (P.  &  M.)  97. 

^  Sottomayor  v.  De  Barros  (1877),  3  P.  D.  1,  7,  per  Curiam. 

The  form  need  not  necessarily  be  the  form  required  by  the  lex  loci  in  ordinary 
cases.  All  that  is  essential  lu  order  to  bring  a  marriage  within  clause  (i)  is  that  it 
should  be  contracted  in  a  form  which,  according  to  the  law  of  the  country  where 
the  marriage  takes  place,  is  sufficient,  under  the  circumstances  of  the  particular  case, 
to  constitute  a  valid  marriage.  Suppose,  for  example,  that  the  law  of  Prance  were 
that  marriages  between  British  subjects  might  be  validly  contracted  in  France  if 
celebrated  in  accordance  with  the  rites  of  the  Church  of  England  without  any 
further  ceremony.  Then  a  marriage  at  Paris  between  S  and  W,  British  subjects, 
celebrated  according  to  the  rites  of  the  Church  of  England,  would  be  valid  here,  as 
being  celebrated  according  to.  the  form  required  by  the  lex  loci  contractus. 

^  See  sub -clause  (ii),  p.  613,  ante. 

■*  See  Woolsey,  International  Law  (3rd  ed.),  o.  64. 

5  Ferlreis  v.  Tondear  (1790),  1  Hagg.  Cons.  136;  Lautour  v.  Teesdale  (1816),  8 
Taunt.  830  ;  Sex  v.  Brampton  (1808),  10  East,  282. 

"  The  application  of  the  principle  in  the  last  ease  is  somewhat  different  from  its- 
application  in  the  first  two  cases. 
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Marriages  at  Amhasmdor's. — The  mansion  of  an  ambassador 
is  treated  as  part  of  the  country  which  he  represents.  Hence 
marriages  there  by  subjects  of  that  country  are  good  if  celebrated 
according  to  forms  held  valid  by  its  laws. 

H  and  W,  British  subjects,  are  married,  according  to  the  rites 
of  the  Church  of  England,  at  the  British  Embassy  at  Paris. 
Their  marriage  is,  independently  of  A.cts  of  Parliament,^  valid  in 
England,  and  would,  it  may  be  added,  be  held  valid  elsewhere. 
K  and  W,  Spanish  subjects,  are  married  according  to  Spanish 
forms  at  the  Spanish  Embassy  in  London.  Their  marriage  is 
valid  in  England  and  elsewhere. 

This  privilege  of  exterritoriality  probably  extends  only  to  cases 
where  both  parties  are  subjects  of  the  ambassador's  sovereign.  It 
certainly  does  not  extend  to  cases  where  neither  of  the  parties  are 
his  subjects. 

The  marriage  between  H,  a  foreigner,  in  the  suite  of  the  Spanish 
ambassador,  and  W,  who  was  not  a  Bavarian  subject,  was  cele- 
brated at  the  chapel  of  the  Bavarian  ambassador  in  London.  It 
was  held  invalid  on  the  following  grounds  : — 

"  The  party  who  proceeds  was  in  the  suite  of  the  Spanish  am- 
bassador, and  not  of  the  Bavarian  ;  and  the  other  party,  though 
she  has  ihe  name  of  a  foreigner,  is  not  described  as  being  of  any 
ambassador's  family,  and  has  been  resident  in  this  country  four 
months,  which  is  much  more  than  is  necessary  to  constitute  a 
matrimonial  domieil  in  England,  inasmuch  as  one  month  is  suffi- 
cient for  that  under  the  Act  of  Parliament.  Supposing  the 
case,  therefore,  to  be  assimilated  to  that  of  a  marriage  abroad  be- 
tween persons  of  a  different  country,  it  is  difficult  to  bring  this 
marriage  within  the  exception,  as  this  woman  is  not  described  as 
domiciled  in  the  family  of  the  ambassador.  Taking  the 
privilege  to  exist  in  ambassadors'  chapels  (which  has,  perhaps, 
not  been  formally  decided),  I  may  still  deem  it  a  fit  subject  of 
consideration  whether  such  a  privilege  can  protect  a  marriage 
where  neither  party,  as  far  as  appears  at  present,  is  of  the 
country  of  the  ambassador,  and  where  one  of  them  has  acquired 
a  matrimonial  domieil  in  this  country,  and  where  it  is  not  shown 
that  she  had  been  living  in  a  house  entitled  to  privilege  during 
her  residence  in  England.     On  these  grounds  I  shall  admit  the 


'  See  Rule  172,  sub-clause  (ii),  p.  613,  cmte.  Whether  such  a  marriage  is  now 
valid  if  it  does  not  conform  to  the  provisions  of  the  Foreign  Marriage  Act,  1892 
(55  &  56  Vict.  c.  23)  ?    Semble,  it  is  valid.     See  ibid.,  s.  23. 
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"  libel.  The  matter  may  receive  further  illustration  of  facts 
"  which  may  entitle  it  to  further  consideration."^ 

Marriage  at  foreign  factories. — It  was  at  one  time  common 
in  all  lands,  and  is  still  common  in  the  East,  for  the  government 
of  the  country  to  allow  to  foreigners,  at  any  rate  within  the  limits 
of  factories  or  trade  settlements,  the  use  of  their  own  laws.  In 
this  case  the  factory  is  regarded  as  part  of  the  country  to  which 
it  belongs,  and  persons  marrying  there  may  make  a  valid  marriage 
by  celebrating  it  according  to  the  law  of  that  country. 

"In  foreign  countries  where,  either  by  express  treaty  or  by  the 
"  comity  of  nations,  the  privilege  of  exterritoriality  has  been 
"  enjoyed  by  British  subjects  within  any  defined  limits,  such  as 
"  the  factory  of  a  trading  company  or  the  hotel  of  an  ambassador, 
"  the  marriage  of  a  British  subject,  solemnised  within  such  limits, 
"  according  to  the  law  of  England,  as  it  existed  antecedent  to  the 
"  passing^  of  Lord  Hardwicke's  Act,  has  always  been  upheld  by 
"  English  Courts  as  a  valid  marriage."  ^  The  rule  applied  to  the 
marriages  of  British  subjects  no  doubt  also  applies  to  those  of 
foreigners.  H  and  W,  for  example,  French  subjects,  marry  at  a 
French  factory  in  Turkey,  according  to  French  foims.  Their 
marriage  will  be  held  valid  by  English  Courts. 

Marriages  on  shipboard. — Any  ship  on  the  high  seas,  and  a  ship 
of  war  even  when  in  a  foreign  port,  is  deemed  part  of  the  country 
to  which  the  ship  belongs.  Marriages,  therefore,  on  shipboard  are 
in  general  valid,  if  good  by  the  law  of  such  country.* 

1  PertreisY.  Tondear  (1790),  1  Hagg.  Cons.  136,  138,  139,  per  Curiam.  It  maybe 
assumed,  though  the  point  cannot  he  treated  as  iudicially  decided,  that  the  privilege 
of  exterritoriality  does  not  in  England  extend  to  any  British  subject.  Mar.  Comm. 
Rep.,  1868,  p.  xxxTiii. 

^  I.e.,  marriage  before  an  episoopally  ordained  clergyman,  e.g.,  a,  clergyman  of 
the  Church  of  England,  a  Roman  Catholic  priest,  or  a  priest  of  the  Greek  Church. 
Reg.  V.  Millis  (1844),  10  CI.  &  F.  534. 

=  Mar.  Comm.  Rep.,  1868,  p.  1.     See  Foreign  Marriage  Act,  1892,  s.  23. 

''  The  application  of  the  principle  of  exterritoriality  to  the  marriages  of  British 
subjects  presents  some  difficulty,  owing  to  the  fact  that  they  are  citizens  of  a  State 
■vrhich  consists  of  different  countries  (see  pp.  67,  69,  ante).  Hence  the  inquiry  may 
be  raised,  what  is  the  law  by  which  a  British  subject,  for  instance,  on  board  a 
British  merchant  ship  on  the  high  seas,  is  governed,  and  by  which  the  validity  of  his 
marriage  on  shipboard  is  to  be  determined  ?  Is  it  the  common  law  of  England,  or  the 
statute  law  and  common  law  combined,  or  the  law  of  the  country  [e.g.,  Scotland) 
where  he  is  domiciled,  or  where  the  ship  is  registered  ? 

The  answer  to  these  and  other  questions  of  a  like  sort  appears  to  be  that,  in  the 
cases  to  which  the  principle  of  exterritoriality  applies,  a  British  subject  must  be 
taken  to  be  under  the  rule  of  the  common  law  of  England. 

The  correctness  of  this  view,  though  open  to  question,  appears  to  me  confirmed 
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H  and  W,  British  subjects,  marry  on  board  a  British  merchant 
vessel  on  the  high  seas.  The  marriage  service  is  performed  by  a 
Roman  Catholic  priest.  The  marriage,  being  good  at  common 
law,  is  valid.  ^ 

(iii)  Use  of  the  local  form  impossible? — Sub-clause  (iii)  applies 
to  marriages  in  countries  where  it  is  strictly  impossible  for  the 
parties  to  use  a  local  form. 

The  impossibility  may  arise  from  the  country  being  one  where 
no  local  form  of  marriage  recognised  by  civilised  States  exists,  as 
where  the  marriage  takes  place  in  a  land  inhabited  by  savages,  or 
it  may  arise  from  the  form  being  one  which  it  is  morally  or  legally 
impossible  for  the  parties  to  use.  On  this  ground,  a  marriage 
between  Protestants,  celebrated  at  Rome  by  a  Protestant  clergy- 
man, was  admitted  to  be  valid  by  Lord  Eldon,  on  its  being  sworn 

by  the  principle  that  British  subjects  settling'  in  a  newly-discovered  country  carry 
the  law  of  England  with  them  (1  Blackstone,  pp.  107,  lOS) ;  by  the  rules  as  to 
Anglo-Indian  domicil  (pp.  156 — 158,  ante)  ;  and  by  the  language  of  the  Colonial 
Laws  Validity  Act,  1865  (28  &  29  Vict.  o.  63),  s.  3. 

The  questions  which  may  be  raised  as  to  the  law  which  governs  British  subjects 
when  on  board  a  British  ship  may,  of  course,  also  be  raised  as  to  the  law  which 
governs  them  when  they  are  within  the  limits  of  a  British  Embassy,  or  of  a  country 
where  British  subjects  can  claim  the  privilege  of  exterritoriality  ;  but  marriages  of 
British  subjects  in  foreign  countries  are  now  to  such  a  great  extent  regulated  by 
the  Foreign  Marriage  Act,  1892,  that  questions  aa  to  the  validity  of  such  marriages, 
independently  of  this  Act,  are  unlikely  to  arise. 

E  and  W,  Scotch  persons  domiciled  in  Scotland,  contract  marriage  on  board  a 
British  merchant  ship  on  the  high  seas,  per  verba  deprasenti.  No  minister  is  present 
at  the  time  of  the  making  of  the  contract.  The  marriage  is  probably  invalid.  But 
it  is  possible  that  in  such  a  case  the  validity  of  the  marriage  depends  on  the  law  of 
the  country  (viz.,  Scotland)  where  the  parties  are  domiciled.  Yet  this  does  not 
meet  the  difficulty  which  may  be  raised  where  the  respective  domicils  of  the 
parties  are  different. 

The  difficulties  which  exist  in  applying  the  principle  of  exteiTitoriality  to  the 
marriages  of  British  subjects  may  exist  in  applying  it  to  the  marriages  of  persons 
belonging  to  other  States,  such  as  the  Austro- Hungarian  Empire,  consisting  of 
different  countries  with  different  marriage  laws. 

'  JReif.  V.  MilHs  (1844),  10  CI.  &  F.  534.  The  validity  of  such  a  marriage  is  not 
[semile)  in  any  way  affected  by  the  Foreign  Marriage  Act,  1892.  The  authority  of 
Meg.  V.  Milhs  is,  to  a  certain  extent,  doubtful.  It  has  not  been  followed  in  the 
Canadian  Courts  (Breakey  v.  Breakey,  2  U.  C.  Q.  B.  349),  and  it  has  been  severely 
■  criticised  in  the  Ecclesiastical  Courts.  Catterall  v.  Catlerall  {\6il) ,  1  Rob.  Eco.  580. 
Conf.  Culling  v.  Culling,  [1896]  P.  116;  and  2  Pollock  &  Maitland,  Hist,  of  Eng. 
Law,  pp.  370—372. 

It  has  not  been  followed  in  the  United  States.  See,  especially,  Wharton  (2nd  ed.), 
o.  172,  note  1,  where  Reg.  v.  Millis  is  fuUy  discussed  and  entirely  disapproved  of. 
It  is,  however,  clearly  binding  on  English  Courts.  Whether  it  is  binding  on 
Colonial  Courts,  the  appeal  from  which  is  to  the  Privy  Council,  not  to  the  House  ot 
Lords  ? 

2  See  sub-clause  (iii),  p.  614,  ante;  Lightbo&y  v.  West  (1902),  87  L.  T.  138. 
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that  two  Protestaats  could  not  there  be  married  in  aoeordance 
with  the  kx  loci,  as  no  Roman  Catholic  priest  would  he  allowed 
to  marry  them.^  On  the  same  ground,  marriages  in  heathen  or 
Mahommedan^  countries  would  be  held  valid,  even  though  not  in 
accordance  with  the  local  form.  The  validity,  again,  of  marriages 
celebrated  abroad,  in  accordance  with  the  English  common  law, 
within  the  lines  of  a  British  army,  may  possibly  (independently  of 
atatutory  enactments)^  be  placed  on  the  ground  of  the  impossibility 
of  complying  with  the  local  form. 

That  sub-clause  (iii)  may  apply  there  must  be  an  impossibility 
amounting  to  an  insuperable  difficulty*  in  complying  with  the  local 
form.  "  Where  persons  [are]  married  abroad,  it  [is]  necessary  to 
■"  show  that  they  were  married  according  to  the  Ipx-  loci,  or  that  they 
"  could  not  avail  themselves  of  the  lex  loci,  or  that  there  was  no  lex 
■"  loci."^  Mere  difficulty  in  fullilling  the  conditions  imposed  by 
the  local  law  is  not  enough.  Thus  the  fact  that  the  law  of  a 
country  does  not  allow  persons  to  intermarry  who  have  not  resided 
there  for  six  months  does  not  enable  British  subjects  who  have 
resided  there  for  a  shorter  period  to  make  a  valid  marriage  without 
^omplj'ing  with  the  requirements  of  the  local  law.^ 

The  oases  as  to  marriages  held  valid  on  account  of  the  impos- 
sibility of  complying  with  the  local  form  are  not  numerous,  and 
refer  to  the  marriages  of  British  subjects.  It  may,  however,  be 
assumed  that,  when  compliance  with  the  local  form  is  impossible, 
our  Courts  will  hold  the  marriages  of  foreigners  valid,  at  any  rate 
if  held  good  by  the  law  of  the  country  where  the  foreigners  are 
•domiciled.  If,  for  example,  H  and  W,  Italian  subjects  domiciled 
in  Italy,  intermarry  in  China  in  accordance  with  a  form  held  under 
the  circumstances  valid  by  the  Italian  tribunals,  our  Courts  will 
probably  hold  the  marriage  good.'' 

Sub-clause  (iii)  applies,  from  its  nature,  only  to  marriages 
talking  place  beyond  the  limits  of  the  British  dominions.^ 

'  Cruise  on  Dignities,  p.  276  ;  Westlake  (4th  ed.),  p.  62. 

The  Kouidn  law  was,  as  Westlake  points  out,  incorrectly  stated. 

-  Supposing,  of  course,  that  the  local  marriage  form  involved  ceremonies  in  which 
-Christians  could  not  take  part. 

■■  See,  however,  the  Foreign  Marriage  Act,  1892,  s.  22. 

»  Kent  V.  Burgess  (1840),  11  Sim.  361,  376. 

^  Per  Bldon,  C. ;  Cruise  on  Dignities,  p.  276. 

«  Kent  V.  Burgess  (1840),  11  Sim.  361. 

'  See  2  Fraser,  Husband  and  Wife  (2nd  ed.),  pp.  1313,  1314. 

^  A  marriage  could  never  be  valid  under  sub-clause  (iii)  if  it  came  within  sab- 
.clause  (v),  i.e.,  could  be  celebrated  under  the  Foreign  Marriage  Act,  1892  (55  &  56 
vVict.  c.  23). 
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(iv)  Marriage  within  the  lines  of  a  British  army} — "  It  is  hereby 
"  declared  that  all  marriages  solemnised  within  the  British  lines 
"  by  any  chaplain  or  officer,  or  other  person  officiating  under  the 
"  orders  of  the  commanding  officer  of  a  British  army  serving 
"  ahroad,  shall  be  as  valid  in  law  as  if  the  same  had  been  solem- 
"  nised  within  the  United  Kingdom,  with  a  due  observance  of  all 
"  forms  required  by  law."^ 

This  enactment,  which  in  substance  re-enacts  part  of  4  Geo.  IV. 
0.  91,  8.  1,  applies  apparently  not  only  to  marriages  where  one  of 
the  parties  is  a  British  subject,  but  also  to  marriages  between 
aliens.  The  marriage  is  valid  whether  the  British  army  be  or  be 
not  in  hostile  occupation  of  a  foreign  country,'  and  whether  the 
chaplain,  officer,  or  other  person  celebrating  the  marriage  is 
authorised  by  the  commanding  officer  to  celebrate  the  particular 
marriage  or  not.' 

(v)  Marriages*  under  the  Foreign  Marriage  Act,  1892.* — 
"  All  marriages  between  parties  of  whom  one,  at  least,  is  a  British 
"  subject,  solemnised  in  the  manner  in  this  Act  [Foreign  Mar- 
"  riage  Act,  1892]  provided,  in  any  foreign  country  or  place,  by 
"  or  before  a  marriage  officer  within  the  meaning  of  this  Act, 
"  shall  be  as  valid  in  law  as  if  the  same  had  been  solemnised  in 
"  the  United  Kingdom  with  a  due  observance  of  all  forms  required 
"  by  law." 6 

These  words  give  the  effect  of  the  Foreign  Marriage  Act,  1892. 
It  provides  modes  in  which  (independently  of  the  local  form)  a 
British  subject  may  contract  a  valid  marriage  in  a  country  outside 
the  United  Kingdom.  The  marriages  to  which  it  applies  come  in 
substance  under  four  heads : — 

(a)  A  marriage  solemnised  by  or  before  a  British  ambassador'' 
residing  in  a  foreign  country  to  the  government  of  which  he  is 
accredited  at  his  official  residence. 


'  See  Bub-olause  (iv),  p.  614,  ante. 

^  Foreign  Marriage  Act,  1892,  s.  22.  See  Waldegrave  Peerage  Case  (1837),  4  CI. 
&  F.  649  ;   and  compare  4  Greo.  IV.  c.  91,  which  ia  now  repealed. 

'■  Waldegrave  Peerage  Case  (1837),  4  CI.  &  F.  649. 

'  I.e.,  other  than  a  marriage  within  the  lines  of  a  British  army. 

'  55  &  56  Vict.  0.  23.  See  Foreign  Marriages  Order  in  Council,  Oct.  28,  1892  ; 
London  Gazette,  Friday,  Not.  4,  1892. 

"  Foreign  Marriage  Act,  1892,  s.  1 ;  Say  v.  Northoote,  [1900]  2  Ch.  262  ;  and  see 
p.  624,  post. 

''  Or  any  officer  prescribed  as  an  officer  for  solemnising  marriage  in  the  official 
house  of  such  ambassador.  Compare  Foreign  Marriage  Act,  1892,  ss.  1,  8,  11, 
8ub-3s.  (1)  (a)  and  (b),  and  (2)  (a). 
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(b)  A  marriage  solemnised  by  or  before  a  British  consul  at  his 
official  residence.^ 

(c)  A  marriage  solemnised  on  board  one  of  His  Majesty's  ships 
on  a  foreign  station  by  or  before  the  commanding  officer  thereof.^ 

(d)  A  marriage  solemnised  by  or  before  a  Grovernor,  High 
Commissioner,  resident,  consular,  or  other  officer,  at  his  official 
residence.' 

The  marriages  under  heads  (a),  (b),  and  (c)*  must,  apparently, 
be  solemnised  outside  the  British  dominions.  A  marriage  under 
head  (d)  {e.g.,  by  a  Governor)  may  be  solemnised  at  a  place  within 
the  British  dominions.^ 

For  all  details,  the  reader  should  consult  the  Foreign  Marriage 
Act,  1892,  but  the  following  general  points  deserve  notice :  — 

First.  A  marriage  duly  solemnised  under  the  Foreign  Marriage 
Act,  lb92,  is  valid  as  regards  form  even  though  the  local  form  be 
not  observed.® 

Secondly.  The  Foreign  Marriage  Act,  1892,  has  no  bearing 
upon  the  capacity  of  the  parties  to  intermarry.  A  marriage 
solemnised  under  that  Act  {e.g.,  at  a  British  consul's)  is  "  as  vahd 
"  in  law  as  if  the  same  had  been  solemnised  in  the  United  Kingdom 
"  with  a  due  observance  of  all  forms  required  bylaw,"'  but  a 
marriage  so  solemnised  in  the  United  Kingdom  may  be  invalid  if 
the  parties  are  incapable  of  intermarriage  under  the  law  of  their 
domicil.'  Hence  a  marriage  {e.g.,  before  a  British  consul)  would 
also  be  invalid  if  the  parties  were  under  an  incapacity  to  inter- 
marry by  the  law  of  their  domicil. 

Thirdly.  A  marriage  under  the  Foreign  Marriage  Act,  1892,  is 
subject  to  the  provisions  of  the  Act  as  to  the  authority  of  the 

1  Foreign  Marriage  Act,  1892,  ss.  1,  8,  11,  sub-s.  2  (b). 

2  Ibid.,  a.  12. 

s  Ibid.,  ss.  1,  8,  11,  sub-8.  2  (c). 

*  One  of  His  Majesty's  ships  is  indeed  technically  part  of  the  British  dominions 
(see  pp.  68,  71,  72,  ante),  but  the  Foreign  Marriage  Act,  1892,  s.  12,  applies  to  such 
a  ship  only  when  "  on  a  foreign  station." 

5  Foreign  Marriage  Act,  1892,  s.  11,  Sub-s.  2  (o). 

"  Even  though  the  marriage  be  held  invalid  in,  and  declared  invalid  by,  the 
Courts  of  the  country  (e.g. ,  France)  in  which  it  is  celebrated,  and  be  held  invalid 
because  it  was  not  celebrated  in  accordance  with  the  formalities  required  by  French 
law.  May  v.  Northcote,  [1900]  2  Ch.  262.  See,  however,  Foreign  Marriage  Order 
in  CounoU,  28th  Oct.,  1892 ;  Loudon  Gazette,  Fr.,  Nov.  4,  1892,  especially 
clauses  4,  5. 

'  Foreign  Marriage  Act,  1892,  s.  1. 

8  Sottomuyor  v.  De  Barros  (1877),  3  P.  D.  (C.  A.)  1.  See  Eule  172,  p.  613,  ante, 
and  Rule  173,  p.  628,  post. 
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marriage  officer  by  or  before  whom  the  marriage  is  celebrated,  as 
to  the  due  observance  of  the  required  formalities,  and  the  like.'^ 
And  generally  the  right  to  solemnise,  and  the  solemnisation  of 
any  marriage  within  the  Act,  is  subject  to  "  marriage  regulations," 
to  be  made  by  order  in  council.^ 

Upon  these  regulations,  which  may  be  made  either  generally  or 
with  reference  to  any  particular  case,  or  class  of  cases,^  depends  to 
a  great  extent  the  operation  of  the  Act. 

Fourthly.  It  is  an  aim  of  the  Act  to  prevent  conflicts  of  law. 

Marriage  regulations  may  prohibit  or  restrict  the  exercise  by 
marriage  officers  of  their  powers  under  the  Act  "  where  the  exer- 
"  cise  of  those  powers  appears  to  Her  Majesty  to  be  inconsistent 
"  with  international  law  or  the  comity  of  nations."* 

"  A  marriage  officer  [it  is  further  provided]  shall  not  be  required 
"  to  solemnise  a  marriage,  or  to  allow  a  marriage  to  be  solemnised 
"  ia  his  presence,  if  in  his  opinion  the  solemnisation  thereof  would 
"  be  inconsistent  with  international  law  or  the  comity  of  nations."* 

Against  such  a  refusal  there  is  an  appeal  to  a  Secretary  of 
State. ^ 

Section  19  of  the  Foreign  Marriage  Act,  1892,  would,  it  may  be 
conjectured,  hinder  the  marriage  under  the  Act  {e.g.,  in  Portugal) 
of  persons,  such  as  first  cousins,  held  by  Portuguese  law  to  be 
incapable  of  intermarriage. 

Fifthly.  "  Nothing  in  this  Act,"  it  is  provided,  "  shall  confirm 
"  or  impair  or  in  anywise  afEect  the  validity  in  law  of  any 
"  marriage  solemnised  beyond  the  seas,  otherwise  than  as  herein 
"  provided,  and  this  Act  shall  not  extend  to  the  marriage  of  any 
"of  theEoyalfamily."6 

Under  this  section  any  marriage  (it  is  submitted),  whether 
celebrated  before  or  after  the  1st  January,  1893,'  which  would  have 
been  legally  valid  if  the  Act  had  not  passed,  stiR  remains  valid. 
Hence,  not  only  is  any  marriage  valid  which  is  celebrated  accord- 
ing to  the  local  form,  but  also,  it  would  seem,  any  marriage  which 
is  vaHd  at  common  law  under  the  principle  of  exterritoriality. 
Thus,  if  S  and  W  are  married  by  a  priest  in  holy  orders  on  board 

'  Foreign  Marriage  Act,  1892,  bs.  12—16, 

«  Ibid.,  s.  21,  and  see  Order  in  Council,  28tli  Oct.,  1892. 

'  Ibid.,  a.  21,  Bub-s.  2. 

*  Ibid.,  B.  21,  8ub-s.  1  (a),  and  see  Order  in  Council,  28th  Oct.,  1892. 

*  Ibid.,  B.  19. 
^  Ibid.,  a.  23. 

'  The  date  when  the  Act  came  into  operation. 

D.  S  S 
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a  British  merchant  vessel  on  the  high  seas  in  accordance  with  the 
rites  of  the  Church  of  England,  their  marriage  is  apparently  valid, 
and  is  also  (it  is  submitted)  valid  when  so  solemnised  on  board  a 
British  man-of-war,  even  though  the  provisions  of  the  Foreign 
Marriage  Act,  1892,  be  not  observed.^ 

Sixthly.  The  provisions  of  the  Foreign  Marriage  Act,  1892, 
lessen  the  importance  of  the  other  forms  in  which  a  marriage 
Tnay  be  duly  celebrated,  enumerated  in  sub-clauses  (i),  (ii),  and 
(iii)  of  Eule  172. 

Exception  \? — A  marriage  is  not  valid  if  either  of  the 
parties,  being  a  descendant  of  George  II.,  marries 
in  contravention  of  the  Royal  Marriage  Act  (12 
Geo.  III.  c.  11). 

Comment. 

The  Eoyal  Marriage  Act  enacts  in  substance  that,  subject  to 

1  It  is  a  possible  interpretation  of  ttis  Act  that  it  makes  invalid  marriages 
■which  ought  to  be  celebrated  in  accordance  with  its  provisions  and  are  not  so 
■celebrated ;  but  this  construction  of  the  Act  is  not  required  by  its  general  scope, 
and  is  hardly  consistent  with  sect.  23. 

*  ' '  There  is  no  necessity  to  make  an  exception,  as  is  sometimes  done,  for  marriages 
"  regarded  as  iucestuous  by  the  general  consent  of  Christendom,  because  no  country 
■"  -with  which  the  communion  of  private  international  law  exists  has  such  marriages." 
Westlake,  p.  60. 

This  observation  is  sound  and  has  led  to  the  omission  of  the  exception  referred  to 
which,  taken  from  Story,  ss.  113  a,  114,  appeared  in  the  first  edition  of  this  work. 

It  is  worth  while  noting  that  the  motive  or  ground  for  prohibiting  a  marriage 
may  be  a  guide  in  deciding  what  are  the  marriages  and  who  are  the  persons  intended 
by  the  legislature  to  be  affected  by  the  prohibition.  Thus,  if  an  Act  of  Parliament 
were  to  prohibit  the  marriage  of  first  cousins,  the  Courts  would  probably  hold  that 
the  ground  of  such  a  prohibition  was  not  the  immorality  but  the  inexpediency  of 
such  a  marriage,  and  would  therefore  draw  the  inference  that  the  Act  had  no 
application  to  foreigners  domiciled  out  of  England.  On  the  other  hand,  the  sugges- 
tion has  been  made  that  the  marriage  between  an  uncle  and  his  niece  is  prohibited 
as  immoral,  and  therefore  would,  under  no  circumstances  whatever,  be  recognised 
by  our  Courts.  Wwrrmder  v.  Warrmder  (1833),  2  CI.  &  P.  531.  The  doubts,  again, 
which  may  exist  as  to  the  limits  within  which  English  law  refuses  recognition  to 
the  marriage  of  a  widow  with  her  deceased  husband's  brother  depend  at  bottom  on 
the  different  views  which  may  be  entertained  as  to  the  real  ground  or  motive  for 
the  prohibition  of  such  a  marriage.  Note  that  marriage  ■with  a  deceased  husband's 
brother  is  valid  in  New  Zealand,  under  the  Deceased  Husband's  Brother  Marriage 
Act,  1900,  No.  72,  which  has  received  the  assent  of  the  Crown,  and  has  been  held 
valid  by  English  Courts  in  the  case  of  Italian  subjects  domiciled  in  Italy,  where 
£uch  a  marriage  is  legal.     In  re  BozuUi's  Settlement,  [1902]  1  Ch.  761. 
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-certain  exceptions^  and  limitations,  no  descendant  of  George  II. 
shall  be  capable  of  contracting  matrimony  without  the  previous 
consent  of  the  sovereign  signified  in  the  manner  provided  by  the 
Act,  and  that  any  marriage  of  such  descendant,  without  such 
consent  first  had  and  obtained,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever. 

H,  a  descendant  of  Greorge  II.,  married  W  at  Rome,  in  accord- 
ance with  the  form  required  by  the  lex  loci,  without  having  ob- 
tained the  consent  required  by  the  Act.  He  was,  however,  under 
no  disability,  either  by  English  or  by  Roman  law,  except  that 
which  might  arise  fi-om  the  contravention  of  the  Royal  Marriage 
Act.     His  marriage  was  held  by  our  Courts  to  be  absolutely  void.^ 

The  Act,  and  the  case  decided  under  it,  give  rise  to  two 
remarks :  — 

First.  Though  H  was  in  fact  domiciled  in  England  and  a 
British  subject,  his  marriage  would,  in  all  probability,  have  been 
held  invalid  had  he  been  domiciled  at  Rome,  and  probably  even 
had  he  been  an  alien.  The  Act  appears  intended  to  apply  to  all 
the  descendants  (with  a  limited  exception)  ^  of  Greorge  II. :  and 
if  this  be  the  intention  of  the  legislature,  all  Courts  throughout 
the  British  dominions  must,  of  course,  give  effect  to  it,  whatever 
be  the  domicil  or  the  allegiance  of  the  persons  affected  by  the 
Act. 

Secondly.  It  is  probable  that  foreign  Courts  would  not  give 
effect  to  the  provisions  of  the  Royal  Marriage  Act  in  the  case  of 
persons  not  domiciled  in  England,  and  that  our  Courts,  on  the 
other  hand,  would  refuse  to  give  effect  to  a  similar  law  passed 
{e.g.,  by  the  Italian  Parliament)  in  the  case  of  a  person  not  domi- 
ciled in  Italy.  The  incapacity,  in  short,  produced  by  such  a  law 
would  be  regarded  as  constituting  a  privative  status,  which  was  not 
entitled  to  recognition  by  the  Courts  of  any  State  except  the  State 
where  the  law  was  in  force.* 

Exception  2. — A  marriage  is,  possibly,  not  valid  if  either 
of    the   parties   is,    according   to   the   law   of    the 

'  See  especially,  s.  2,  as  to  marriage  of  descendant  of  George  II.,  when  above 
twenty-five  years  of  age. 

'  Sussex  Feerage  Case  (1844),  11  01.  &  F.  85. 
Viz.,  the  issne  of  princesses  marrying  into  foreign  families.     It  is  from  this 
-exception  that  the  inference  may  be  drawn  that  the  Act  applies  to  descendants  of 
■^Jeorge  II.,  who  may  not  be  British  subjects. 
*  See  Rule  125,  p.  458,  ante. 

„  ^  o 
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country  where  the  marriage  is  celebrated,  under  an 
incapacity  to  marry  the  other.' 

Illustrations. 

1.  H  and  W  are  Italian  subjects.  They  are  both  domiciled  m 
Italy.  H  is  the  brother  of  W's  deceased  husband.  H  marries  W 
in  a  church  in  London  in  accordance  with  all  the  formalities 
required  by  English  law.  According  to  the  law  of  Italy  the 
marriage  (the  necessary  dispensations  being  obtained)  is  legal.^ 
The  marriage  between  H  and  W  is  possibly  not  vaM.^ 

2.  H  and  W,  his  first  cousin,  are  British  subjects  domiciled  in 
England.  While  travelling  in  Portugal,  where  first  cousias  are 
legally  incapable  of  marrying  one  another,*  they  are  married  in  a 
Portuguese  Church,  in  accordance  with  the  formalities  required  by 
Portuguese  law.     The  marriage  is  (possibly)  not  valid. 

3.  The  circumstances  are  the  same  as  in  Illustration  2,  except 
that  H  and  W  are  married,  not  in  a  Portuguese  Church,  but  at  an 
English  consulate  in  Lisbon,  in  accordance  with  the  provisions  of 
the  Foreign  Marriage  Act,  1892.  The  marriage  is  (possibly)  not 
valid  (?) 

4.  S  and  W,  British  subjects  domiciled  in  England,  are  first 
cousins  ;  they  are  married  at  the  British  Embassy  in  Portugal,  in. 
accordance  with  the  requirements  of  the  Foreign  Marriage  Act,. 
1892.     Their  marriage  is  valid.* 

Rule  173. — Subject  to  the  exceptions  hereinafter 
mentioned,  no  marriage  is  valid  which  does  not  comply, 

'  "  It  is  .  .  .  indispensable  to  tlie  validity  of  a  marriage  that  the  lex  loci  actus  he- 
"  satisfied  so  far  as  regards  the  capacity  of  the  parties  to  contract  it,  whether  in 
' '  respect  of  the  prohibited  degrees  of  affinity,  or  in  respect  of  any  other  cause  of 
"  incapacity,  absolate  or  relative."  Westlake,  n.  19  (4th  ed.  pp.  fiS,  59),  citing 
Scrimshire  v.  Scrimshire  (1752),  2  Hagg.  Cons.  395  ;  Middleton  v.  Janvtrln  (1802), 
2  Hagg.  Cons.  437  ;  Lalrymple  v.  Dalrymple  (18U),  2  Hagg.  Cons.  54.  The  weight. 
due  to  Mr.  Westlake' s  high  authority  necessitates  the  insertion  of  this  Exception. 
Its  soundness,  however,  is  doubtful.  The  cases  he  cites  are  consistent  with  his. 
doctrine,  but  do  not  necessitate  its  adoption. 

2  In  reBozzelWs  Settlement,  [1902]  1  Ch.  751. 

■*  I.e.,  in  England. 

«  Sottomat/or  v.  De  Barns  (1877),  3  P.  D.  (C.  A.)  1. 

*  I.e.,  in  England.     Compare  Sottomayor  v.  De  Barros  (1879),  5  P.  D.  94  ;  De 
Wilton  Y.  Montefion,  [1900]  2  Ch.  481. 

Exception  3  has,  it  is  submitted,  no  appUcatiou  to  a  case  where  the  parties  to  a 
marriage  can  claim  the  benefit  of  exterritoriality. 
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as  to  both  (1)  the  capacity^  of  the  parties,  and  (2)  the 
form^  of  the  marriage,  with  Rule  172. 

Comment  and  Illustrations. 

(1)    Want  of  Capacity. 

Capacity  to  marry  ^  depends  upon  the  law  of  a  person's  domicil. 

"It  is  a  well-recognised  principle  of  law  that  the  question  of 
"  personal  capacity  to  enter  into  any  contract  is  to  be  decided  by 
■"  the  law  of  domicil.  It  is,  however,  urged  that  this  does  not 
"  apply  to  the  contract  of  marriage,  and  that  a  marriage  valid 
"  according  to  the  law  of  the  country  where  it  is  solemnised  is  valid 
"  everywhere.  This,  in  our  opinion,  is  not  a  correct  statement  of 
"  the  law.  The  law  of  a  country  where  a  marriage  is  solemnised 
"  must  alone  decide  all  questions  relating  to  the  validity  of  the 
"  ceremony  by  which  the  marriage  is  alleged  to  have  been  consti- 
"  tuted ;  but,  as  in  other  contracts,  so  in  that  of  marriage,  personal 
*'  capacity  must  depend  on  the  law  of  domicil ;  and  if  the  laws  of 
"  any  country  prohibit  its  subjects  within  certain  degrees  of 
"  consanguinity  from  contracting  marriage,  and  stamp  a  marriage 
"  between  persons  within  the  prohibited  degrees  as  incestuous, 
"  this,  ia  our  opinion,  imposes  on  the  subjects  of  that  country  a 
"  personal  incapacity  which  continues  to  affect  them  so  long  as 
"  they  are  domiciled  in  the  country  where  this  law  prevails,  and 
"  renders  invalid  a  marriage  between  persons  both,  at  the  time  of 
"  their  marriage,  subjects  of  and  domiciled  in  the  country  which 
"  imposes  this  restriction,  wherever  such  marriage  may  have  been 
"  solemnised."  * 

"The  learned  judge,^  [said  Lord  St.  Leonards]  .  .  .  came  to 
"  the  conclusion,  after  an  elaborate  review  of  the  authorities,  that 


1  Soitomayor  v.  Be  Barros  (1877),  3  P.  D.  (C.  A.)  1,  5;  Brook  v.  Brook  (1861), 
9  H.  L.  C.  193,  234,  235. 

*  Kent  T.  Burgess  (1840),  11  Sim.  361;  In  re  Estate  of  MeLoughlin  (1878),  1 
L.  R.  Ir.  (Ch.)  421;  Bacon  v.  Miggins  (1822),  3  Stark.  178;  Butler  v.  Freeman 
(1756),  Ambl.  301  ;  Swift  v.  Kelly  (1835),  3  Knapp,  257  ;  Westlake,  p.  67;  Story, 
a.  113. 

'  See  p.  534,  ante. 

*  Sottomayor  v.  Be  Barros  (1877),  3  P.  D.  (C.  A.)  1,  5,  per  Curiam.  For  criticism 
upon,  which  approaches  to  dissent  from,  the  principle  here  laid  down,  see  language 
of  judgment  in  Ogden  v.  Ogden,  [1908]  P.  (C.  A.)  46,  73—76.  The  case  itself 
decides  nothing  which  is  not  consistent  with  the  judgment  in  Sottomayor  v.  Se 
Barros  (1877),  3  P.  D.  (C.  A.)  1.     See  App.,  Note  24,  "  Case  of  Ogden  v.  Ogden." 

*  Sir  Cresswell  Cresswell. 
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"  a  marriage  contracted  by  the  subjects  of  one  country,  in  which 
"  they  are  domiciled,  in  another  country,  is  not  to  be  held  valid 
"  if,  by  contracting  it,  the  laws  of  their  own  country  are  violated. 
"  This  proposition  is  more  extensive  than  the  case  before  us 
"  requires  us  to  act  upon,  but  I  do  not  dissent  from  it."^ 

The  principle  that  legal  capacity  to  marry  depends  upon  a 
person's  lex  domicilii  may  be  applied  by  our  Courts  either  to 
marriages  prohibited  by  English  law  and  celebrated  in  a  foreign 
country,  or  to  marriages  prohibited  by  a  foreign  law  and 
celebrated  in  England. 

Marriagea  prohibited  by  English  law. — A  marriage  of  a  man  with 
his  deceased  wife's  niece,  or  with  his  own  niece,  when  he  is 
domiciled  in  England,  is  under  this  principle  invalid  wherever 
celebrated,  though  lawful  in  the  country  where  it  is  celebrated  and 
the  niece  is  domiciled.^  The  grounds  of  such  invalidity  have  been 
thus  stated : — 

"It  is  quite  obvious  that  no  civilised  State  can  allow  its 
"  domiciled  subjects  or  citizens,  by  making  a  temporary  visit  to  a 
"  foreign  country,  to  enter  into  a  contract,  to  be  performed  in  the 
"  place  of  domicil,  if  the  contract  is  forbidden  by  the  law  of  the 
"  place  of  domicil  as  contrary  to  religion  or  morality,  or  to  any 
"  of  its  fundamental  institutions. 

"  A  marriage  between  a  man  and  the  [niece] '  of  his  deceased 
"  wife,  being  Danish  subjects  domiciled  in  Denmark,  may  be  good 
"  all  over  the  world,  and  this  might  likewise  be  so,  even  if  they 
"  were  native-born  English  subjects,  who  had  abandoned  their 
"  English  domicil,  and  were  domiciled  in  Denmark.  But  I  am  by 
"  no  means  prepared  to  say  that  the  marriage  now  in  question 
"  ought  to  be,  or  would  be,  held  valid  in  the  Danish  Courts,  proof 
"  being  given  that  the  parties  were  British  subjects  domiciled  in 
"  England  at  the  time  of  the  marriage,  that  England  was  to  be 
"  their  matrimonial  residence,  and  that  by  the  law  of  England 
"  such  a  marriage  is  prohibited  as  being  contrary  to  the  law  of 
"  God.  The  doctrine  being  established  that  the  incidents  of  the 
"  contract  of  marriage  celebrated  in  a  foreign  country  are  to  be 
"  determined  according  to  the  law  of  the  country  in  which  the 

'  JBnoTc  Y.  Brook  (1861),  9  H.  L.  C.  193,  234,  235,  per  Lord  St.  Leonards. 

2  See  Be  Wilton  t.  Montejiore,  [1900J  2  Ch.  481 ;  Brooh  v.  Brook  (1861),  9  H.  L.  C.  193. 

8  The  case  from  which  this  citation  is  made,  .and  most  of  the  others  cited,  have 
reference  to  marriage  with  a  deceased  wife's  sister,  which  is  now  valid  under 
English  law.  But  they  clearly  apply  to  marriage  between  a  domiciled  Englishman 
and  his  deceased  wife's,  or  his  own  niece. 


MARRIAGE.  631 

"  parties  are  domiciled  and  mean  to  reside,  the  consequence  seems 
"  to  follow  that  hy  this  law  must  its  validity  or  invalidity  be 
"  determined."  ^ 

The  principle  that  capacity  to  marry  depends  on  the  law  of  a 
person's  doraicil,  has  heen  applied  by  our  Courts  mainly  to 
marriages  with  a  deceased  wife's  sister  which  were  invalid  till  the 
passing  of  the  Deceased  Wife's  Sister's  Marriage  Act,  1907 
(7  Edw.  YII.  0.  47) ,  but  will  clearly  be  applied  by  them  to  any  other 
marriage  by  a  person  domiciled  in  England  which  comes  within 
the  prohibited  degrees^  such  as  a  marriage  by  a  widow  with  her 
deceased  husband's  brother.' 

H  domiciled  in  England,  but  resident  in  New  Zealand,  marries 
there  W.  the  widow  of  his  deceased  brother.  Such  marriage  is- 
lawful  in  New  Zealand.     The  marriage  is  invalid  in  England.* 

1  Brook  T.  Brook  (1861),  9  H.  L.  C.  193,  212,  213,  per  Campbell,  C. 

2  Be  Wilton  v.  Montefiore,  [1900]  2  Ch.  481. 

'  English  Courta  will,  of  course,  hold  invalid  a  marriage  by  any  person  who- 
is  prohibited  from  entering  into  it  by  English  law.  There  is,  further,  no  doubt 
that  marriage  between  an  uncle  and  his  niece  is  prohibited  by  English  law.  The 
question,  however,  who  are  the  persons  to  whom  this  prohibition  is  intended  to 
apply  admits  of  controversy,  and  in  fact  three  different  views  may  be  taken  as  to 
the  answer  to  be  given  to  it. 

First.  The  prohibition  it  may  be  thought  applies  to  aU  persons  whomsoever,, 
whether  British  subjects  or  aliens.  This  is  the  natural  view  of  those  who  hold  that 
English  law  treats  the  marriage  in  question  as  strictly  incestuous  [Brook  v.  Brook 
(1861),  9  H.  L.  C.  193,  230,  234,  language  of  Lord  St.  Leonards),  but  is  hardly 
consistent  with  In  re  BozzellVs  Settlement,  [1902]  1  Ch.  751. 

Secondly.  The  prohibition  may  possibly  be  held  to  apply  to  all  British  subjects 
and  to  aU  persons  domiciled  in  England.  See  Mette  v.  Mette  (18-59),  1  Sw.  &  Tr. 
416;  28  L.J.  (P.  &M:,)  117. 

Thirdly.  The  prohibition  may  be  considered  to  apply  to  all  persons,  whether 
British  subjects  or  aliens,  domiciled  in  England,  and  to  such  persons  only.  This 
seems  to  have  been  the  view  of  the  House  of  Lords  when  giving  judgment  in  Brook 
V.  Brook  (1861),  9  H.  L.  C.  193  (see  especially,  language  of  Campbell,  C-,  pp.  212,. 
213,  and  of  Lord  Oranworth,  pp.  226 — 228).  It  is  clearly  now  the  view  entertained 
both  by  the  Courts  {De  Wilton  v.  Montefiore,  [1900]  2  Ch.  481  ;  In  reBnzzellVs  Settle- 
ment, [1900]  1  Ch.  751  ;  Soitomayor  v.  Be  Barros  (1877),  3  P.  D.  (C.  A.)  1),  and  by 
Parliament  (seethe  Deceased  Wife's  Sister's  Marriage  Act,  1907  (7  Edw.  VII.  o.  47)  ; 
the  New  Zealand  Deceased  Husband's  Brother's  Act,  1900,  No.  72). 

Every  Colonial  Act  receives,  it  must  be  remembered,  directly  "r  indirectly,  the- 
assent  of  the  Crown,  i.e.,  in  effect  of  the  British  G-overnment,  and  that  the  veto  of 
the  Crown,  i.e.,  of  the  British  Government,  is,  though  rarely  exercised  in  the  case 
of  Colonial  legislation,  a  reality.  It  is  therefore  fair  to  argue  that  no  marriage 
sanctioned  by  a  Colonial  Act  is  deemed  incestuous  by  the  British  Government,  or  by 
the  Parliament  of  the  United  Kingdom,  as  representing  the  people  thereof.  As  to 
the  veto  of  Colonial  laws,  see  Dicey,  Law  of  the  Constitution,  chap.  ii. 

*  Compare  Sottomayor  v.  De  Barros  (1877),  3  P.  D.  (C.  A.)  1  ;  (1879),  5  P.  D.  94. 
But  see  Exception  1,  p.  633,  post. 
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H  domiciled  and  resident  in  New  Zealand  marries  there  W,  the 
widow  of  his  deceased  brother.  She  is  at  the  moment  of  the 
marriage  domiciled  in  England.  The  marriage  [semble)  is  invalid 
in  England.^ 

Marriages  prohibited  by  foreign  law. — A  marriage  prohibited  by 
the  law  of  the  country  where  both  the  parties  are  domiciled,  and 
celebrated  here,  is,  though  legal  by  the  ordinary  rules  of  English 
law,  invalid  in  England. 

H  and  W,  Portuguese  subjects  domiciled  in  Portugal,  were 
first  cousins,  and  on  that  account  incapable  by  the  law  of  Portugal 
of  intermarrying  with  each  other  without  the  dispensation  of  the 
Pope.  While  residing  in  England,  but  not  domiciled  there,  they 
were  married  according  to  the  forms  required  by  English  law. 
The  marriage  was  held  invalid  by  our  Courts.^ 

(2)    Want  of  Form. 

No  marriage  is  valid  which,  in  respect  of  form,  in  the  very  wide 
sense  given  to  the  term  "  foi-m "  by  English  law,'  does  not  fall 
within  the  terms  of  Rule  172.* 

The  following  are  examples  of  marriages  which  are  invalid  on 
account  of  not  fulfilling  the  conditions  as  to  form  of  Rule  172 : — 

In  1838,5  S  and  W,  English  persons  domiciled  in  England, 
are  married  at  the  English  Church  at  Antwerp  by  a  clergyman  of 
the  Church  of  England,  in  the  presence  of  the  English  Consul. 
Eormalities  required  in  respect  of  residence  and  otherwise  by 
Belgian  law  are  omitted.     The  marriage  is  invalid.^ 

In  183t:5  R  and  W,  Irish  persons  domiciled  in  Ireland,  go  in 
England  through  a  ceremony  of  marriage  celebrated  by  a  Roman 
Catholic  priest.     The  marriage  is  invalid.' 

1  Compare  Sottomayor  v.  Be  Barros  (1877),  3  P.  D.  (C.  A.)  1 ;  (1879),  5  P.  D.  94. 
JBut  see  Exception  1,  p.  &iZ,post. 

'  Though  in  the  judgment  of  the  Court  stress  is  laid  on  the  marriage  being  by 
Portuguese  law  "incestuous,"  and  on  the  fact  that  the  parties  were  Portuguese 
' '  subjects,"  these  matters  are  abnobt  certainly  immaterial.  The  true  ratio  decidendi 
is,  that  "the  question  of  personal  capacity  to  enter  into  any  contract  is  to  be 
"  decided  by  the  law  of  domicil."  {Sottomayor  v.  De  Barros  (1877),  3  P.  T>.  (C.  A.) 
1 ,  5,  per  Curiam.) 

3  See  pp.  615—618,  ante. 

*  See  pp.  613,  614,  ante. 

'  And  therefore  prior  to  the  Foreign  Marriage  Act,  1849  (12  &  13  Vict.  o.  68). 

"  Kent  V.  Burgess  (1840),  11  Sim.  361.  Compare  CatAerwood  y.  Caslon  (1844),  13 
M.  &  W.  261  ;   13  L.  J.  Ex.  334. 

'  In  re  Estate  of  McLoughlin  (1878),  1  L.  E.  Ir.  (Ch.)  421.  In  each  of  the  fore- 
going cases  the  marriage,  but  for  its  not  conforming  to  the  lex  loci  contractus,  would 
be  valid  by  the  English  common  law. 
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H  and  W,  persons  domiciled  in  Scotland,  marry  in  England  by 
acknowledging  themselves  to  be  man  and  wife  in  the  presence  of 
third  parties.     The  marriage  is  invalid.^ 

H,  a  Frenchman,  marries  W,  an  Englishwoman  and  British 
subject,  at  the  chapel  of  the  French  Embassy,  without  complying 
with  the  requirements  of  English  law  as  to  banns,  licence,  &o. 
The  marriage  is  invalid.'* 

Exception  1. — The  validity  of  a  marriage  celebrated  in. 
England  between  persons  of  whom  the  one  has  an 
English,  and  the  other  a  foreign  domicil  is  (possibly) 
not  affected  by  any  incapacity  which,  though  existing 
under  the  law  of  such  foreign  domicil,  does  not 
exist  under  the  law  of  England.^ 


Comment. 

From  the  principle  that  capacity  depends  on  the  law  of  a  per- 
son's domicil,  it  would  seem  to  follow  that  the  disability  of  either 
party,*  under  the  law  of  his  or  her  domicil,  to  contract  a  marriage 
with  the  other,  invalidates  the  marriage.  A  suggestion  has,  how- 
ever, been  judicially  made  that  the  application  of  the  principle 
should  be  limited,  at  any  rate  as  regards  marriages  celebrated  in 
England,  to  oases  in  which  both  of  the  parties  are  domiciled  in  a 
country  by  the  laws  of  which  they  are  incapable  of  intermarriage. 
"  Our  opinion  [that  parties  cannot  make  a  valid  marriage  who 
are  under  an  incapacity  by  their  lex  domicilii]  .  .  .  is  confined  to 
the  case  where  both  the  contracting  parties  are,  at  the  time  of  their 
marriage,  domiciled  in  a  country  the  latos  of  tchich  prohibit  their 
marriage.  All  persons  are  legally  bound  to  take  notice  of  the 
laws  of  the  country  where  they  are  domiciled.  No  country  is 
bound  to  recognise  the  laws  of  a  foreign  State  when  they  work 
injustice  to  its  own  subjects,  and  this  principle  would  prevent 
the  judgment  in  the  present  case  being  relied  on  as  an  authority 
for  setting  aside  a  marriage  between  a  foreigner  and  an  English 


'  It  would  te  held  invalid  in  Scotland  as  well  as  in  England.  2  Fraser,  Husband 
and  Wife  (2nd  ed.),  1309,  1310. 

'^  Compare  Pertm«  v.  Tondear  (1790),  1  Hagg.  Cons.  136. 

'  See  Sottomayor  v.  Be  Barns  (1879),  5  P.  D.  94.  The  validity  of  this  Exception, 
and  the  authority  of  Sottomayor  v.  Se  Barros,  b  P.  D.  94,  is  open  to  doubt. 

*  See  Mette  v.  Mette  (1859),  1  Sw.  &  Tr.  416  ;  28  L.  J.  P.  &  M.  117. 
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"  subject  domiciled  in  England,  on  the  ground  of  any  personal  in- 
"  capacity  not  recognised  by  the  law  of  this  country."^ 

The  suggested  limitation  has  been  acted  upon  in  one  case,  and 
must,  provisionally  at  least,  be  assumed,  in  spite  of  its  illogical 
character,  to  be  good  law. 

H  and  W  are  first  cousins.  II  is  domiciled  in  England.  W, 
the  woman,  is  domiciled  in  Portugal,  and  is,  under  the  law  of  her 
Portuguese  domicil,  incapable  of  marrying  H.  They  marry  in 
England.     The  marriage  (semble)  is  valid.^ 

Exception  2.^ — A  marriage  celebrated  in  England  is  not 
invalid  on  account  of  any  incapacity  which,  though 
imposed  by  the  law  of  the  domicil  of  both  or  of 
either  of  the  parties,  is  of  a  kind  to  which  our 
Courts  refuse  recognition. 

Comment  and  Illustration. 

S,  a  negro,  domiciled  in  a  country  where  marriages  between 
whites  and  negroes  are  prohibited,  and  W,  a  white  woman,  also 
there  domiciled,  come  to  England,  and,  without  having  acquired 
an  English  domicil,  are  married  here.     The  marriage  is  valid.* 

So  the  marriage  of  a  monk  or  a  nun  would  be  held  valid  here, 
even  though  he  or  she  might  be  incapable  of  marriage  by  the  law 
of  his  or  her  domicil.^ 


1  Sottomayor  v.  Be  Barns  (1877),  3  P.  D.  (C.  A.)  1,  6,  1,per  Ouriam. 

Savigny,  however,  holds  that  an  incapacity  affecting  a  future  wife  according  to 
the  law  of  her  domicU,  but  not  affecting  the  future  husband  according  to  the  law 
of  his  domicil,  is  immaterial.  Hence,  though  he  would  approve  of  the  decision  in 
Mette  V,  Mette,  he  would  hold  that,  if  in  that  case  the  husband  had  been  domiciled 
in  Germany  whilst  the  wife  had  been  domiciled  in  England,  the  marriage  ought  to 
have  been  held  valid  by  our  Courts.     See  Savigny,  s.  379,  pp.  291,  292. 

*  Sottomayor  v.  De  Barros  (1879),  5  P.  D.  9i.  See,  however,  Westlake's  cogent 
criticism  on  the  judgment  in  Sottomayor  v.  Be  Barros  (1879),  5  P.  D.  94  ;  Westlake, 
pp.  59,  60.     But  contrast  Ogden  v.  Ogden,  [1908]  P.  (C.  A.)  46. 

^  See  Rule  125,  p.  458,  ante. 

*  "  It  has  been  decided  that  State  laws  forbidding  the  intermarriage  of  whites 
"  and  blacks  are  such  police  regulations  as  are  entirely  within  the  power  of  the 
"  States,  notwithstanding  the  provisions  of  the  new  amendments  to  the  Federal 
"  Constitution."     Cooley,  Constitutional  Limitations  (6th  ed.),  1890,  p.  481,  note  1. 

'  See  Co.  Litt.  p.  136  a;  2  Co.  Inst.  p.  687.  See  as  to  the  principle  of  this 
Exception,  Intro.,  General  Principle  II.  (B.),  p.  34,  ante,  and  Eule  125,  p.  458, 
amte. 
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Exception    3. — Any   marriage   is   valid   which   is   made 
valid  by  Act  of  Parliament/ 

Comment. 

Acts  are  often  passed  rendering  valid  ^  marriages,  or,  rather,, 
attempted  marriages,  which  are  invalid  on  account  of  the  omission 
of  some  necessaiy  formality.  Such  marriages  are,  of  course,  valid 
throughout  the  British  dominions.'  The  necessary  validity  in 
England,  at  any  rate  as  fax  as  form  is  concerned,  of  marriages 
which  comply  with  the  requirements  of  the  Foreign  Marriage  Act, 
1892,  is  another  application  of  this  Exception. 


(B)    ASSIGNMENT    OF   MOVABLES    IN    CONSEQUENCE 
OF  MARRIAGE.' 

Rule  174.^ — Where  there  is  a  marriage  contract  or 
settlement,  the  terms  of  the  contract  or  settlement  govern 
the  rights  of  husband  and  wife  in  respect  of  all  movables 

'  See  Intro.,  General  Principle  II.  (A.),  p.  34,  ante,  and  Rule  147,  p.  530,  ante. 

2  See,  for  example,  the  Marriage  Validation  Act,  1888  (31  &  52  Vict.  o.  28). 

^  Question. — Can  a  marriage  be  valid  where  the  requirements  of  Rule  172,  as  to 
form,  are  of  necessity  neglected?     (Compare  pp.  621,  622,  ante.) 

S  and  W,  an  Englishman  and  an  Englishwoman  domiciled  in  England,  are 
passengers  on  board  a  British  ship.  The  ship  is  wrecked  on  a  desert  island.  The 
crew  and  the  passengers  are  saved,  but  have  no  means  of  leaving  the  island.  R  and 
W  wish  to  marry.  There  is  no  local  form  of  marriage  to  follow.  There  is  no 
minister  in  holy  orders  among  the  shipwrecked  persons.  B"and  W  raarcj  per  verba 
deprcesenti,  in  the  presence  of  their  companions.  Is  such  a  marriage  valid  ?  Seinble,. 
it  is  not ;  the  invalidity,  however,  arises  wholly  from  the  strict  application  of  JReg. 
V.  Millii  (1844),  10  CI.  &  F.  534.  Bat  for  this  case  the  marriage  might  be  good  at 
common  law  and  valid ;  nor  is  it  quite  certain  that  in  the  absence  of  any  possibility 
of  compliance  either  with  the  local  form  or  with  the  common  law,  the  marriage- 
might  not  be  held  valid  within  the  principle  suggested  by  Suding  v.  Smith  (1821),. 
2Hagg.  Cons.  371. 

*  Story,  ss.  143—199;  Foote  (3rd  ed.),  pp.  331—339;  Westlake  (4th  ed.),  pp. 
68—82;  35—38;  Savigny,  s.  379,  pp.  292— 298  ;  Bar  (Gillespie's  transl.),  pp.  405— 
427. 

^  Capacity  to  contract,  at  any  rate  as  regards  contracts  connected  with  mar- 
riage, depends  on  the  law  of  a  person's  domicil  (see  Rule  149,  p.  534,  ante).  Hence 
the  capacity  of  each  one  of  the  parties  to  an  intended  marriage  to  enter  into  a 
marriage  contract  [i.e.,  execute  a  settlement  before  the  marriage)  depends  upon  the 
law  of  his  or  her  respective  domicil  at  the  time  of  entering  into  the  contract  or 
executing  the  settlement.  In  re  Goalee'' s  Trusts  (1887),  56  L.  J.  Ch.  637 ;  Cooper  v. 
Cooper  (1888),  13  App.  Cas.  88,  with  which  compare  Dimcan  v.  Dixon  (1890),  44 
Oh.  D.  211 ;   Carter  v.  Silber,  [1892]  2  Ch.  (C.  A.)  278. 
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within  its  terms  which  are  then  acquired  or  are  afterwards 
acquired/ 

Comment  and  Illustrations. 

Parties  to  a  marriage  contract  may  regulate  their  mutual  rights 
to  property  on  whatever  terms  they  think  fit,  and  our  Courts  will, 
in  general,  enforce  the  terms  which  the  parties  have  agreed  upon. 
In  1803  H  and  W,  British  subjects  domiciled  in  England,  married 
in  Paris.  Their  marriage  contract  stipulated  that  their  rights 
over  property  should  be  regulated  in  accordance  with  French  law. 
Under  this  law  a  wife  has  a  power  of  making  a  will.  It  was  held 
by  our  Courts  that  such  a  contract  was  to  be  enforced,  and  that 
the  rights  of  the  parties  were  the  same  that  French  subjects  would 
iave  had  under  such  a  contract,  and  that,  therefore,  a  will  by  the 
wife  was  valid. ^ 

In  1846  H,  a  domiciled  Englishman,  marries  W,  a  Grerman 
domiciled  in  Prussia,  at  Cologne.  Before  marriage  they  enter 
into  a  marriage  contract  in  the  Prussian  form.  By  Prussian  law 
the  effect  of  the  contract  is  that  W  is  entitled  to  all  immov- 
able and  movable  property  belonging  to  her  at  the  time  of  her  ■ 
marriage,  and  to  all  property  which  after  her  marriage  accrues  to 
her  by  donation  or  inheritance.  Hence  certain  goods  become 
under  the  contract  the  separate  property  of  W.  H  becomes  bank- 
rupt in  England.  He  holds  such  goods  as  trustee  for  W,  and  the 
^oods,  though  in  his  possession,  do  not  pass  to  his  creditors.^ 


'  Story,  f.  143;  Feaubert  v.  Turst  (1702),  Preo.  Ch.  207;  Anstruiher  v.  Adair 
(1834),  2  My.  &  K.  513  ;  Wilhams  v.  Williams  (1841),  3  Beav.  547  ;  Esie  v.  Smyth 
(1854),  18  Beav.  112;  23  L.  J.  Ch.  706:  Duncan  v.  Cannan  (1854),  18  Beav.  128; 
23  L.  J.  Ch.  265  ;  Bank  of  Scotland  v.  Cuthbert  (1813),  1  Eose,  481 ;  Watts  v. 
Shrimpton  (1856),  21  Beav.  97  ;  McCormieky.  Garnett  (1854),  5  De  G-.  M.  &  G.  278; 
Van  Grulten  v.  Digby  (1862),  31  Beav.  561,  32  L.J.  Ch.  179;  Byam  y.  Byam 
(1834),  19  Beav.  58.  The  clause  against  anticipation  annexed  to  a  gift  to  an 
Englishwoman  whose  husband  is  domiciled  in  a  foreign  country  is  valid,  and  cannot 
be  got  rid  of  even  though  by  the  law  of  the  country  where  the  husband  is  domi- 
ciled it  is  invalid.     Peillon  v.  Brooking  (1858),  25  Beav.  218. 

*  Este  V.  Smyth  (1854),  18  Beav.  112.  The  form  of  the  marriage  contract  or 
settlement  ought,  it  would  seem,  to  depend  on  the  law  of  the  place  where  it  is 
made.  (See  Rule  150,  p.  '540,  ante.)  Our  Courts,  however,  at  any  rate  when  one 
of  the  parties  to  a  marriage  contract  is  a  British  subject  and  the  property  dealt 
with  is  in  England,  show  a  strong  inclination  not  to  hold  it  invalid  on  account  of 
merely  formal  invalidity  under  the  lex  loci  contractus.  (See  Exception  3,  p.  543,  ante, 
to  Rule  150  ;   Van  Gruttcn  v.  Digby  (1862),  32  L.  J.  Ch.  179  ;  31  Beav.  561.) 

3  Ex  parte  Sibeth  (1885),  14  Q.  B.  D.  417. 
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Sub-Rule  1.^ — The  marriage  contract  or  settlement 
will  be  construed  with  reference  to  the  proper  law  of 
the  contract/  ^'.e.,  in  the  absence  of  reason  to  the 
contrary,  with  reference  to  the  law  of  the  matrimonial 
domicil.^ 

Comment  and  Illustration. 

"It  appears  to  be  a  well  settled  principle  of  law  in  relation  to 
"  contracts  regulating  the  rights  of  property  consequent  upon 
"  marriage,  as  far  at  least  as  personal  property  is  concerned,  that, 
"  if  the  parties  marry  with  reference  to  the  laws  of  a  particular 
"  place  or  country  as  their  future  domicil,  the  law  of  that  place 
"or  country  is  to  govern  as  the  place  where  the  contract  is  to  be 
"  carried  into  full  effect."* 

H  and  W,  persons  domiciled  in  Scotland,  marry  in  London.  A 
mamage  contract  or  settlement  is  made  between  them  in  the 
Scotch  form.  R  and  W  afterwards  become  domiciled  in  England. 
The  rights  of  the  parties  are  nevertheless  to  be  decided  with 
reference  to  Scotch  law ;  for  "  this  contract,  though  prepared  in 
"  England  and  a  valid  English  contract,  is  to  be  governed  by  the 
"  Scotch  law,  and  the  construction  and  operation  of  it  must  be  the 
"  same  whether  in  or  out  of  Scotland."  * 

Sub-Rule  2. — -The  parties  may  make  it  part  of  the 
contract  or  settlement  that  their  rights  shall  be  subject  to 

'  This  and  the  foUowiBg  Sub-Rules  are  in  reality  appUoatious  of  the  general 
principle  embodied  in  Rule  152,  ante,  that  the  interpretation  of  a  contract  is  deter- 
mined in  accordance  with  the  law  by  which  the  parties  may  be  presumed  to  have 
intended  that  it  should- be  governed.     See  Rule  146,  p.  529,  ante. 

'  For  meaning  of  "  proper  law  of  a  contract,"  see  Rule  146,  p.  529,  ante. 

3  See  Duncan  v.  Cannan  (1854),  18  Beav.  128  ;  23  L.  J.  Ch.  265  ;  Syam  v.  St/am 
(1854),  19  Beav.  58  ;  Colliss  v.  Hector  (1875),  L.  R.  19  Eq.  334  ;  Chamberlain  v. 
Napier  (1880),  15  Ch.  D.  614;  Anstruther  v.  Adair  (1834),  2  My.  &  K.  513; 
Le  Breton  v.  Miles,  8  Paige,  261  (Am.)  ;  1  Bishop,  Law  of  Marriage  and  Divorce 
(5th  ed.),  B.  404.  "  The  decisions  of  the  English  tribunals  establish  .  .  .  that 
"  where  there  is  an  express  contract  it  is  governed,  as  to  its  construction,  by  the 
"  law  of  the  matrimonial  domioU."     Phillimore,  o.  466. 

For  meaning  of  "matrimonial  domicil,"  see  Exception  2  to  Rule  141,  p.  511, 
ante. 

^  Le  Breton  v.  Miles,  8  Paige,  261,  265,  per  Curiam.  This  statement  of  thO' 
law,  though  extracted  from  an  American  case,  may  be  taken  as  representing  the 
doctrine  of  English  Courts  as  regards  movable  property. 

5  Duncan  v.  Cannan  (1854),  23  L.  J.  Ch.  265,  273,  per  Romilly,  M.  R. 
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some  other  law  than  the  law  of  the  matrimonial  domicil,  in 
which  case  their  rights  will  be  determined  with  reference 
to  such  other  law.^ 

Illustrations. 

1.  5"  and  W,  domioiled  in  England,  make  it  part  of  their  mar- 
riage contract  that  their  rights  shall  be  regulated  in  accordance 
■with  the  law  of  France.  Our  Courts  will,  as  far  as  possible,  give 
effect  to  the  contract  in  accordance  with  French  law.^ 

2.  M,  an  Englishman  domiciled  in  England,  marries  W,  a 
Scotchwoman  domiciled  iu  Scotland.  They  enter  into  a  marriage 
settlement  in  Scottish  form,  under  which  H  acquires  a  life  interest 
in  property  of  W.  It  is  part  of  the  settlement  that  all  payments 
to  S  in  respect  of  this  interest  "  shall  be  strictly  alimentary,  and 
"  shall  not  be  assignable  nor  liable  to  arrestment  or  any  other 
"  legal  diligence  at  the  instance  of  his  creditors."  ff  continues 
during  life  domiciled  in  England,  and  mortgages  his  life  interest 
under  the  settlement  to  English  creditors.  Though  the  matrimonial 
domicil  was  English,  the  construction  and  the  effect  of  the  contract 
depends  upon  Scotch  law,  and  the  mortgage  of  IT's  life  interest  to 
■creditors  is  invalid.^ 

Sub-Rule  3. — The  law  of  the  matrimonial  domicil 
will,  in  general,  decide  whether  any  particular  movable 
(e.ff.,  any  future  acquisition)  is  included  within  the  terms 
of  the  marriage  contract  or  settlement. 

Comment. 

The  law  with  reference  to  which  the  marriage  contract  or  settle- 
ment is  construed,  which  is  in  general  the  law  of  the  matrimonial 
domicil,  must,  it  is  conceived,  as  far  as  the  question  is  a  matter  of 
law,  deteripine  whether  any  particular  class  of  movable  property, 
e.g.,  goods  and  chattels  acquired  after  the  marriage,  are  included 
within  the  terms  of  the  contract. 


'  Sste  V.  Smyth  (1854),  23  L.  J.  Oh.  705;  18  Beav.  112;  Duncan  v.  Cmnan 
(18S4),  18  Beav.  128  ;  Chamberlain  v.  Napier  (1880),  lo  Ch.  D.  614.  The  same  result 
•would  follow  if  it  could  be  fairly  inferred  from  the  terms  of  the  contract  that  the 
jutention  of  the  parties  (though  not  expressed  in  so  many  words)  was  that  it  should 
be  construed  with  reference  to  I'rench  law. 

2  In  re  Fitzgei-ald,  [1904]  1  Ch.  (C.  A.)  573. 
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Property  not  iuoluded  within  the  terms  of  the  contract  will  be 
regulated  by  the  rules  applicable  to  cases  where  there  is  no  marriage 
contract.^ 

Sub-Rule  4. — The  effect  or  construction  of  the 
marriage  contract  or  settlement  is  not  varied  by  a 
subsequent  change  of  domicil.^ 

Comment. 

The  effect  of  a  contract  must  depend  on  the  intention  of  the 
pai"ties  at  the  time  of  making  it.  A  marriage  contract  or  settle- 
ment must,  therefore,  be  construed  with  reference  to  the  law, 
whatever  it  was,  which  the  parties  had  in  view  when  the  contract 
was  made,  i.e.,  in  general  the  law  of  the  matrimonial  domicU  at 
the  time  of  the  marriage.  No  later  change  of  domioil  can  affect 
its  meaning. 

Rule  175.^ — Where  there  is  no  marriage  contract  or 
settlement  the  mutual  rights  of  husband  and  wife  to  each 
other's  movables,  whether  possessed  at  the  time  of  the 
marriage  or  acquired  afterwards,  are  governed  by  the 
law  of  the  matrimonial  domicil,*  without  reference  to — 

(1)  The  law  of  the  country  where  the  marriage  is 

celebrated,®  or  where  the  wife  is  domiciled 
before  marriage ;  ®  or 

(2)  Any  subsequent  change  of  domicil  or  nationality 

on  the  part  of  the  parties  to  the  marriage.^ 

1  See  Rule  175  ;  Soare  v.  Bornby  (1843),  2  T.  &  0.  121  ;  Amtruther  v. 
Adair  (1834),  2  My.  &  K.  513  ;  In  re  Simpson,  [1904]  1  Ch.  (C.  A.)  1 ;  Duncan  v. 
Cannan  (1854),  18  Beav.  128  ;  23  L.  J.  Ch.  265  ;  Phillimore,  8.  476. 

2  See  Duncan  v.  Cannan  (1854),  18  Beav.  128  ;  23  L.  J.  Ch.  265. 

3  De  NicoU  \.  Curlier,  [1900]  A.  C.  21  ;  Zn  re  De  Nicols,  [1900]  2  Ch.  410. 

*  Por  the  meaning  of  the  term  "matrimonial  domioil,"  see  pp.  510—512,  ante. 

' '  In  the  absence  of  express  contract,  the  law  of  the  matrimonial  domicil 
"  regulates  the  rights  of  the  husband  and  wife  in  the  movable  property  belonging 
"  to  either  of  them  at  the  time  of  the  marriage,  or  acquired  by  either  of  them 
"  during  the  marriage.  By  the  matrimonial  domicil  is  to  be  understood  that  of 
•"  the  husband  at  the  date  of  the  marriage,  with  a  possible  exception  in  favour  of 
"  any  other  which  may  have  been  acquired  immediately  after  the  marriage,  in 
"  pursuance  of  an  agreement  to  that  effect  made  before  it."     Westlake,  s.  36,  p.  71. 

*  In  re  Martin,  Loustalan  v.  Loustalan,  [1900]  P.  (C.  A.)  211. 

«  De  Nicols  v.  Curlier,  [1900]  A.  C.  21  ;  In  re  De  Nicols,  [1900]  2  Ch.  410 ;  and 
compare  Welch  v.  Tennent,  [1891]  A.  C.  639,  644,  645. 
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Comment. 

The  effect  of  this  Eule  is  that  the  mutual  rights  of  husband  and. 
wife  to  each  other's  movables  are  governed  entirely  by  the  law  of 
the  actual  (or,  possibly,  of  the  intended)  domicil  of  the  husband 
at  the  time  of  the  marriage.  It  may  now  be  considered — to  a 
great  extent,  at  any  rate — as  well  established.^ 

The  principle^  on  which  the  Rule  apparently  rests  is  that,  as 
regards  movable  property,'  there  arises,  in  the  absence  of  any 
express  marriage  contract  or  settlement,  a  tacit  or  implied  contract 
between  the  parties  to  the  marriage  that  their  mutual  property 
rights  shall  thenceforward  be  governed  by  the  law  of  the  country 
where  the  husband  is  domiciled  at  the  date  of  the  marriage,  or, 
more  accurately,  by  the  law  of  the  matrimonial  domicil.* 

Hence,  too,  the  result  that  none  of  the  circumstances  enumerated 
in  clauses  (1)  and  (2)  of  Rule  1"75  affect  the  mutual  rights  over 
movables  of  the  parties  to  a  marriage.  The  effect  of  a  marriage 
contract  or  settlement,  whether  express  or  tacit,  cannot  be 
varied  by  any  subsequent  event,  such,  for  example,  as  the 
acquisition  of  a  domicil  other  than  the  matrimonial  domicil. 
"  If  [it  has  been  judicially  laid  down]  there  is  a  valid  eompact- 
"  between  spouses  as  to  their  property,  whether  it  be  con- 
"  stituted  by  the  law  of  the  land  or  by  convention  between  the 
"  parties,  it  is  difficult  to  see  how  that  compact  can  be  nullified 
"  or  blotted  out  merely  by  a  change  of  domicil.  Why  should  the 
"  obligation  of  the  marriage  law,  under  which  the  parties  con- 
"  tracted  matrimony,  equivalent  according  to  the  law  of  the 
"  country  [France]  where  the  marriage  was  celebrated  to  an 
"  express  contract,  lose  their  force  and  effect  when  the  parties- 


1  Be  Nwols  V.  Gmlur,  [1900]  A.  C.  21. 

^  Note  especially  language  of  Lord  Maonaghten  in  De  Nicols  v.  Curlier,  [1900] 
A.  C.  at  pp.  32 — 34.  Prior  to  the  decision  of  this  case  the  admission  by  English 
Courts  of  this  principle  was  fairly  open  to  dispute.  Lashley  v.  ILog  (1804),  4  Paton, 
381  ;  Story,  o.  187. 

'  And  probably,  it  may  be  added,  as  regards  English  immovable  property.  See 
pp.  512 — 514,  ante. 

*  Story,  ss.  168,  159,  appears  to  suggest  that  the  effect  of  a  marriage  on  property 
depends  on  the  law  of  the  place  where  the  marriage  is  celebrated.  This  view,  which 
is  not  countenanced  by  other  writers,  is  hardly  consistent  with  the  language  which 
he  uses  in  sects.  186,  187.  The  expressions  employed  in  sects.  158,  159  refer,  it- 
may  be  assumed,  to  oases  in  which  the  place  where  the  marriage  is  celebrated  is 
also  the  place  of  the  matrimonial  domicil.  But  see,  as  to  rights  of  succession^ 
Rule  176,  p.  643,  post;  and  Westlake,  p.  81,  s.  42. 
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"  become  domiciled  in  another  country  ?  .  .  .  .  Let  us  suppose  a 
"  case  the  converse  of  the  present  one.  Suppose  an  Englishman 
"  and  an  Englishwoman,  having  married  in  England  without  a 
"  settlement,  go  to  France  and  become  domiciled  there.  Suppose 
"  that  at  the  time  of  the  acquisition  of  the  French  domicil  the 
"  husband  has  £10,000  of  his  own.  Why  should  his  owner- 
"  ship  of  that  sum  be  impaired  or  qualified  because  he  settles  in 
"  France  ?  There  is  nothing  to  be  found  in  French  law,  nothing 
"  in  the  Code  Civil,  to  effect  this  alteration  in  his  rights.  Com- 
"  munity  of  goods  in  France  is  constituted  by  a  marriage  in 
"  France  according  to  French  law,  not  by  married  people  coming 
"  to  France  and  settling  there.  And  the  community  must  com- 
"  mence  from  the  day  of  the  marriage.  It  cannot  commence  from 
"  any  other  time."  ^ 

Our  Rule  certainly  applies  to  maniages  made  by  parties 
domiciled  in  countries — such  as  France — where  the  parties  to  a 
marriage  have  a  distinct  choice  as  to  the  system  which  shall  deter- 
mine their  mutual  property  rights.^  It  almost  certainly  applies  to 
marriages  in  countries — such  as  England — where,  in  the  absence 
of  a  settlement,  the  law  does  not  supply  any  such  formal  choice  of 
the  systems  which  are  to  govern  the  property  rights  of  husband 
and  wife.^ 

Recent  cases  exhibit  a  marked  tendency  on  the  part  of  our 
judges  towards  the  establishment  of  the  one  general  principle  that, 
in  the  absence  of  a  marriage  contract  or  settlement,  the  mutual 
rights  of  husband  and  wife,  not  only  over  movables,*  but  also  over 
immovables,*  ought  to  be  governed  by  the  law  of  the  matrimonial 
domicil,  that  is,  by  the  proper  law  of  the  contract  into  which  the 
parties  enter  at  the  time  of  the  marriage.  This  principle  comes 
very  near  to  the  doctrine  taught  by  Savigny,^  and  in  substance, 
though  not  exactly  in  form,  accepted  by  many  foreign  jurists.'  It 
has  not,  however,  we  must  admit,  been  as  yet  fully  accepted  by 
EngKsh  judges. 


'  Be  Nicoh  v.  Curlier,  [1900]  A.  C.  21,  33,  judgment  of  Lord  Maonaghten. 
"  See  Illustrations  1 — 3,  p.  642,  post. 
'  See  Illustrations  4—7,  pp.  642,  643,  post. 
*  See  p.  639,  mte. 
'  See  pp.  512—514,  ante. 
=  Savigny,  a.  379,  pp.  294—301. 

'  Conf.  Bar  (GiUespie's  transl.,  2nd  ed.),  pp.  408,  414,  422,  423.     See,  further. 
Appendix,  Note  23,  "  Efleet  of  the  De  NiooU  Cases." 

D.  T  T 
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Illustrations. 

1.  S',  a  French  citken  domiciled  in  France,  marries  at  Paris  W, 
a  Frenchwoman,  also  domiciled  in  France.  They  are  married 
without  any  express  contract  or  settlement,  so  that,  according  to 
French  law,  their  rights  inter  se  as  to  property  are  subject  to  the 
system  of  community  of  goods.^  They  come  to  England  and 
obtain  an  English  domioil.  S  becomes  a  naturalized  British 
subject.  Afterwards  II  amasses  in  England  a  large  amount  of 
movable  property.  He  dies  domiciled  in  England,  having  made 
an  English  wUl,  by  which  he  purports  to  dispose  of  all  such 
property  in  favour  of  iV.  W  survives  him.  W^,  under  the  law  of 
France  as  to  the  community  of  goods,  has  a  right  to  half  of  the 
movable  property  acquired  by  S.  Her  rights  are  not  affected  by 
the  change  of  domicil  and  nationality.  She  is  entitled  to  the  share 
of  the  movables  to  which  she  would  have  been  entitled  if  H  and  W 
had  remained  domiciled  in  France,  i.e.,  the  rights  of  II  and  W 
respectively  over  the  movable  property  are  governed  by  the  law  of 
their  matrimonial  domicil  (France).^ 

2.  The  circumstances  are  the  same  as  in  Illustration  1,  except 
that  the  marriage  between  H  and  IF  takes  place  in  England.  The 
rights  of  jff  and  W  respectively  to  movables  are  governed  by  the 
law  of  the  matrimonial  domicil  (France). 

3.  H,  domiciled  in  France,  marries  W,  a  woman  domiciled  in 
England.  The  marriage  takes  place  in  London.  The  rights  of  H 
over  the  movables  of  W,  and  of  W  over  the  movables  of  H, 
respectively,  are  governed  by  the  law  of  France. 

4.  II,  domiciled  in  England,  marries  in  London  W,  a  French- 
woman domiciled  in  France.  The  rights  of  the  parties  to  movables 
are  governed  by  the  law  of  England,  just  as  they  would  be  if  H 
and  W  were  both  domiciled  in  England.' 

5.  H,  domiciled  in  England,  marries  in  Switzerland  W,  a 
Frenchwoman  domiciled  in  Italy.  The  rights  of  the  parties  to 
movable  property  are  governed  by  the  law  of  England. 

6.  II,  domiciled  in  England,  marries  in  France  W,  a  French- 


1  See  Code  Ciril,  tit.  v.  Arts.  1401— U96,  "  Of  Marriage  Contracts  and  the 
respective  Rights  of  the  Spouses." 

2  D0  NicoU  V.  Curlier,  [1900]  A.  C.  21. 

3  I.e.,  W'a  rights  are  governed  (assuming  the  marriage  to  take  place  after 
1st  January,  1883)  by  the  Married  Women's  Property  Act,  1882,  and  the  Acts 
amending  the  same. 


MARRIAGE.  643 

woman.     TF"  after  her  marriage  inherits  £1,000.     The  right  to  the 
money  is  governed  by  the  law  of  England. 

7.  H,  domiciled  in  England,  marries  W,  a  woman  domiciled  in 
Erance.  It  is  the  intention  of  both  parties  to  go,  immediately 
after  the  marriage,  and  settle  in  Scotland.  This  intention  they 
forthwith  carry  out.  Their  rights  over  movables  are  governed  by 
Scotch  law  (?).! 

Rule  176.^ — The  mutual  rights  of  husband  and  wife 
in  respect  of  succession  to  movables  on  the  death  of  the 
other  are,  in  so  far  as  they  are  not  determined  by  any 
marriage  contract  or  settlement,  governed  by  the  law  of 
the  deceased's  domioil  at  the  time  of  his  or  her  death. 

Comment  and  Illustration. 

As  the  wife's  domicil  is  legally  that  of  her  husband,  this  Rule 
amounts  in  fact  to  saying  that  the  right  to  succession  between  the 
parties  will  depend  in  every  case  upon  the  domicil  of  the  husband 
at  the  time  when  the  death  (in  respect  of  which  succession  is 
claimed)  takes  place.  If  the  husband  dies  first,  the  domicil  to  be 
looked  to  is  his  domicil  at  the  time  of  his  own  death.  If  the  wife 
dies  first,  the  domicil  in  question  is  that  of  the  husband  at  the 
time  of  her  death.  This  Rule  applies,  of  course,  only  in  so  far  as 
is  consistent  with  the  terms  of  any  marriage  contract  or  settlement. 

It  is  a  matter  of  practical  difficulty  to  determine  the  limits  of 
Rule  175  and  Rule  176  respectively.'  H  and  W  are  French 
<3itizens  domiciled  in  France,  who  marry  in  France,  and  whose 
matrimonial  domioil  is  therefore  French.  They  afterwards  acquire 
an  English  domicil,  and  S  dies  domiciled  in  England.  It  is  clear 
that  French  law  determines,  as  far  as  the  movable  property  of  II 
and  W  at  the  time  of  ^'s  death  is  concerned,  how  much  of  such 
property  is  the  property  of  H  and  how  much  of  W.*^    If,  however, 

'  See  p.  511,  ante. 

^  See  Westlake,  p.  81,  s.  42 ;   Savigny,  s.  379,  p.  298. 

^  "  Intestate  succession  between  spouses  is  regulated,  as  between  strangers,  by 
""  the  last  domicile  of  the  deceased.  In  many  cases,  however,  it  may  be  doubtful 
"  whether  the  claim  to  the  inheritance  is  to  be  deduced  from  the  rules  of  proper 
■"  intestate  succession,  or  from  the  mere  continuance  of  the  relations  as  to  con- 
"  jugal  property  which  subsisted  during  the  marriage  [oommttnio  hmorum).  In 
' '  the  first  case  the  last  domicile  determines  ;  in  the  second  case  the  domicile  at  which 
*'  the  marriage  began."     Savigny  (Guthrie's  transl.,  2nd  ed.),  p.  298. 

♦  Be  Nieok  v.  Curlier,  [1900]  A.  C.  21. 
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a  questiou  arises  whether  W  {e.g.,  in  the  case  of  H  dying  intestate) 
succeeds  to  any  part  of  what  was  S'b  own  property,  the  reply  to 
the  inquiiy  must  be  sought  for  in  the  law  of  England  (the  law  of 
S'b  domioil  at  the  time  of  his  death),  and  not  in  the  law  of 
France  (the  law  of  the  matrimonial  domicil)  .^ 

1  See  Se  Nicols  t.  Curlier,  [1900]  A.  C.  21,  and  note  that  the  reason  why  the 
House  of  Lords  did  not  hold  itseli  bound  by  the  judgment  of  the  House  in  Laahletf 
v.  Bog  (1804),  i  Paton,  581,  was  that  that  case,  in  their  Lordships'  opinion,  referred 
to  a  right  of  succession. 


(     645     ) 

OHAPTEE  XXVIII. 

TOETS.i 

Rule  177.^ — Whether  an  act  done  in  a  foreign  country 
is  or  is  not  a  tort  (i.e.,  a  wrong  for  which  an  action  can 
be  brought  in  England)  depends  upon  the  combined 
effect  of  the  law  of  the  country  where  the  act  is  done 
(lex  loci  delicti  commissi)  and  of  the  law  of  England  (lex 
fori). 

Comment. 

This  Rule  lays  down  the  principle  of  which  the  effect  is  worked 
out  in  Rule  178  and  Rule  179.3 

Rule  178.* — An  act  done  in  a  foreign  country  is  a 
tort,  and  actionable  as  such  in  England,  if  it  is  both 

(1)  wrongful,  i.e.,  not  justifiable,  according  to  the 

law  of  the  foreign  country  where  it  was  done, 
and, 

(2)  wrongful,  i.e.,  actionable  as  a  tort,  according  to 

English  law,  i.e.,  is  an  act  which,  if  done  in 
England,  would  be  a  tort.® 

'  Westlake,  chap,  xi.,  pp.  257—270  ;  Foote,  pp.  487—603  ;  Nelson,  pp.  286—293  ; 
Story,  88.  307  d,  307  e ;  Wharton,  as.  474—481 ;  Savigny  (Guthrie's  transl.  (2nd  ed.)), 
D.  374,  pp.  253—256  ;  Bar  (Gillespie's  transl.  (2ud  ed.)),  ss.  286,  287,  pp.  634—642. 

^  See  Intro.,  p.  38,  ante ;  and  see  Kule  178  and  Rule  179,  p.  647,  post ;  Chartered 
Sank  of  India  t.  Netherla/nds,  fc.  Co.  (1883),  10  Q.  B.  D.  (C.  A.)  621,  536,  537, 
judgment  of  Brett,  L.  J.  Compare  Phillips  v.  Ih/re  (1869),  L.  R.  4  Q.  B.  225 ; 
(1870),  L.  R.  6  Q.  B.  (Ex.  Ch.)  1,  28,  29,  judgment  of  the  Court,  deliTored  by 
Willes,  J. 

'  It  may  to  a  great  extent  be  treated  as  a  result  of  General  Principle  No.  I.  (Intro., 
p.  23,  ante),  combined  with  General  Principle  No.  II.  (B.).     (Intro.,  p.  34,  ante.) 

*  Scott  V.  Seymour  (1862),  1  H.  &  C.  219  (Ex.  Ch.)  ;  32  L.  J.  Ex.  61. 

^  But  note  that  no  action  can  be  brought  in  England  for  any  injury  to  foreign 
land,  unless  the  action  is  in  reality  one  not  for  trespass  to  the  land  but  for  a  breach 
of  contract  either  express  or  implied,  in  regard  to  the  land,  e.g.,  an  implied  agree- 
ment by  a  tenant  of  foreign  land,  under  the  law  of  the  foreign  country,  that  he 
will  be  liable  for  damage  done  to  the  land  through  his  negligence.  Conf .  as  to 
implied  contract  with  regard  to  land.  In  re  De  Mcols,  [1900]  2  Ch.  410.  See  Rule  39 
p.  201,  ante;  British  S.  Africa  Go.  v.  Companhia  de  Mozambique,  [1893]  A.  0.  602, 
reversing  judgment  of  Court  of  Appeal,  [1892]  2  Q.  B.  (C.  A.)  358. 
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Comment. 

The  word  "  wrongful,"  it  should  be  noted,  bears  a  somewhat 
different  sense  in  the  two  clauses  of  this  Rule.  In  clause  (1)  it 
means  an  act  which  is  not  innocent  or  excusable,  or  in  other  words, 
which  is  either  actionable  or  punishable  according  to  the  law  of  the 
country,  e.g.,  Italy,  where  it  was  done ;  in  clause  (2)  it  means  an 
act  which,  if  done  in  England,  would,  according  to  the  law  of 
England,  be  actionable. 

Clause  (1)  is  to  a  great  extent  an  application  of  the  principle 
enjoining  the  recognition  of  rights  acquired  under  the  law  of  any 
civilised  country,'  and  gives  to  ^  a  prima  facie  right  to  bring  in 
England  an  action  for  damages  against  X  for  any  wrongful  act  on 
the  part  of  X,  e.g.,  an  assault  from  which  A  has  suffered  in  Italy, 
and  which  is  actionable  under  Italian  law.  But  the  clause  goes 
further  than  is  absolutely  required  by  that  principle,'  and  opens 
the  possibility  of  A  having  the  right  to  recover  damages  from  X  in 
England  for  some  act  which,  though  wrongful  under  the  law  of 
Italy,  does  not  under  that  law  give  A  a  right  of  action  against  X. 
Clause  (2)  makes  the  right  to  bring  an  action  in  England  for  a 
wrong  committed  in  a  foreign  country  dependent  upon  the  fact 
that  the  act  complained  of  would,  if  done  in  England,  be  a  tort 
under  English  law.  Rule  178  is,  however,  simply  affirmative:  it 
derives  most  of  its  importance  from  its  connection  with  Rule  179. 

Illustrations. 

1.  X,  a  British  subject,  commits  what,  according  to  English 
law,  is  an  assault  on  A,  a  British  subject,  at  Naples,  where  the 
act  is  wrongful,  and  damages  for  it  are  recoverable  by  proper 
proceedings.     The  assault  is  a  tort.^ 

2.  X,  an  Italian  subject,  commits  what,  according  to  English 
law,  is  an  assault  on  ^,  an  Italian  subject,  at  Naples,  where  the 
act  is  wrongful,  and  damages  for  it  are  recoverable  by  proper 
proceedings.     The  assault  is  a  tort. 

3.  X  publishes  at  Paris  a  statement  about  A  which,  according 
to  English  law,  is  a  libel.  The  publication  is  wrongful  and  action- 
able according  to  the  law  of  France.     The  publication  is  a  tort. 

4.  X  publishes  in  a  foreign  country  statements  of  A  which 
would,  if  published  in  England,  have  entitled^  to  maintain  an  action 

'  See  Q-eneral  Principle  No.  I.,  p.  23,  ante,  and  compare  pp.  37,  38,  ante. 
2  Scott  Y.  Seymour  (1862),  1  H.  &  C.  219,  231  (Ex.  Ch.)  ;  32  L.  J.  Ex.  61. 
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for  libel  against  X.  Under  the  law  of  such  foreign  country  the 
publication  of  these  statements  is  wrongful,  i.e.,  is  not  justifiable 
or  innocent,  but  would  not  be  the  subject  of  civil  proceedings  in 
such  country.  The  publication  of  such  statements  is  a  tort  for 
which  A  can  maintain  an  action  against  X  in  England.^ 

Rule  179. — An  act  done  in  a  foreign  country  is  not  a 
tort,  or  actionable  as  such,  in  England  if  it  either — 

(1)  is  innocent,  i.e.,  justifiable,  according  to  the  law 

of  the  country  where  it  was  done,^  or 

(2)  is  an  act  which,  if  done  in  England,  would  not 

be  actionable  as  a  tort.^ 

Comment. 

Clause  (1)  must  probably  be  treated  as  an  application  of  the 
general  principle  that  an  English  Court  wiU  not  enforce  any  right 
which  involves  interference  with  the  authority  of  a  foreign 
sovereign  within  the  country  whereof  he  is  sovereign.  To  treat  an 
act  done,  e.g.,  in  Italy,  which  by  the  law  of  Italy  is  absolutely 
innocent  or  justifiable,  as  a  tort,  would  clearly  be  an  interference 
with  the  authority  of  the  Italian  sovereign.* 

"  The  rule  which  obtains  in  respect  of  property  and  civil  con- 
"  tracts — ^namely,  that  an  act,  unless  intended  to  take  effect  else- 
"  where,  shall,  as  regards  its  effect  and  incidents,  if  a  confiict 
"  of  law  arises  between  the  kx  loci  and  the  lex  fori,  be  governed 
"  by  the  former — appears  to  us  to  be  applicable  to  the  case  of  an 
"  act  occasioning  personal  injury.  To  hold  the  contrary  would  be 
"  attended  with  the  most  inconvenient  and  startling  consequences, 
"  and  would  be  altogether  contrary  to  that  comity  of  nations  in 
"  matters  of  law  to  which  effect  should,  if  possible,  be  given.  An 
"  act  might  not  only  be  lawful,  but  might  even  be  enjoined  by 
"  the  law  of  another  country,  which  would  be  wrongful,  and  give 
"  a  right  of  action  by  our  law,  and  it  certainly  would  be  in  the 

'  Machado  v.  Fontes,  [1897]  2  Q.  B.  (0.  A.)  231. 

-  Phillips  V.  Eyre  (1869),  L.  R.  4  Q.  B.  225 ;  (1870),  L.  R.  6  Q.  B.  (Ex.  Oh.)  1 ; 
Bobree  v.  Napier  (1836),  2  Bing.  N.  0.  781 ;  R.  v.  LesUy  (1860),  1  Bell,  Oro.  Caa. 
220  ;  29  L.  J.  M.  0.  97. 

3  The  JSalley  (1868),  L.  R.  2  P.  C.  193.  See  as  to  the  grornid  of  the  Rule,  Intro., 
pp.  37,  38,  ante. 

*  See  Intro.,  General  Principle  No.  II.  (C),  p.  34,  ante,  and  p.  38,  ante. 
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"  highest  degree  unjust  that  an  individual  who  has  intended  to 
"  obey  the  law  binding  upon  him  should  be  held  liable  in  damages 
"  in  another  country  where  a  different  law  may  prevail.  Thus, 
"  an  arrest  and  imprisonment  might  be  perfectly  justified  by  the 
"  law  of  a  foreign  country  under  circumstances  in  which  it 
"  would  be  actionable  here.  It  would  be  impossible  to  hold 
"  that  in  such  a  case  an  action  could  be  maintained  in  an  English 
"  Court." » 

Clause  (2)  may  be  thus  explained :  The  theoretical  ground  for 
the  refusal  of  English  Courts  to  entertain  an  action  for  an  act 
not  tortious  under  English  law  is  the  objection  to  giving  damages, 
or  in  effect  punishing  a  proceeding  which  English  law  does  not 
condemn.^ 

The  general  effect  of  Rules  178  and  179  taken  together,  has 
been  thus  authoritatively  stated: — 

"  In  order  to  maintain  an  action  here  on  the  ground  of  a  tort 
"  committed  [in  a  foreign  country'],  the  act  complained  of  must 
"  be  wrongful — ^I  use  the  word  '  wrongful '  deliberately — ^both  by 
"  the  law  of  this  country,  and  also  by  the  law  of  the  country 
"  where  it  was  committed ;  and  the  first  thing  we  have  to  consider 
"  is  whether  those  conditions  are  complied  with.  In  the  case  of 
"  Phillips  V.  Eyre*  Willes,  J.,  lays  down  very  distinctly  what  the 
"  requisites  are  in  order  to  found  such  an  action.  He  says  this : 
"  '  As  a  general  rule,  in  order  to  found  a  suit  in  England  for  a 
"  wrong  alleged  to  have  been  committed  abroad,  two  conditions 
"  must  be  fulfilled  : — First,  the  wrong  must  be  of  such  a  character 
"  that  it  would  have  been  actionable  if  committed  in  England. 
"...  Secondly,  the  act  must  not  have  been  justifiable  by  the 
"  law  of  the  place  where  it  was  done.'  Then  in  The  M.  Moxham,^ 
"  James,  L.  J.,  in  the  course  of  his  judgment,  uses  these  words*: — 
"  '  It  is  settled  that  if  by  the  law  of  the  foreign  country  the  act  is 
"  lawful  or  is  excusable,  or  even  if  it  has  been  legitimised  by  a 
"  subsequent  act  of  the  legislature,  then  this  Court  will  take  into 
"  consideration  that  state  of  the  law — that  is  to  say,  if  by  the  law 
"  of  the  foreign  country  a  pai-tioular  person   is  justified,  or  is 


1  FMllipa  v.  Eyre  (1869),  L.  E.  4  Q.  B.  226,  239,  judgment  of  Cookburn,  0.  J. 

■■'  See  Intro.,  General  Principle  No.  II.  (B.),  p.  34,  ante. 

'  These  words  are  substituted  for  "  outside  the  jurisdiction." 

*  L.  R.  6  Q.  B.  1. 

»  1  P.  D.  107. 

«  Ibid.,  at  p.  111. 


TORTS.  649 

*'  excused,  or  has  been  justified  or  excused  for  the  thing  done,  he 
"  will  not  be  answerable  here.'  "  ^ 

"  I  think  there  is  no  doubt  at  all  that  an  action  for  l_e.g.]  a  libel 
*'  published  abroad  is  maintainable  here,  unless  it  can  be  shown  to 
"  be  justified  or  excused  in  the  country  where  it  was  published. 
"...  We  start  then  from  this :  That  the  act  in  question  is  primd 
"facie  actionable  here,'*  and  the  only  thing  we  have  to  do  is  to  see 
"  whether  there  is  any  peremptory  bar  to  our  jurisdiction  arising 
"  from  the  fact  that  the  act  we  are  dealing  with  is  authorised,  or 
"  innocent  or  excusable,  in  the  country  where  it  was  committed. 
"  If  we  cannot  see  that,  we  must  act  according  to  our  own  rules  in 
"  the  damages  (if  any)  which  we  may  choose  to  give." ' 

Hence  the  question  which  was  once  debatable,  whether  an  action 
oould  be  maintained  in  England  for  any  act  done  in  a  foreign 
■country,  unless  it  is  strictly  actionable,  may  now  be  considered  to  have 
received  its  answer.  An  action  is  maintainable  in  England  for 
any  act  done  in  a  foreign  country  which  would  have  been  a  tort  if 
done  in  England,  and  is  neither  innocent,  justifiable,  nor  authorised 
by  the  law  of  the  country  where  the  act  is  done. 

One  or  two  questions  still  require  consideration. 

First  Question. — Does  anything  depend  upon  the  answer  to  the 
inquiry  whether  the  wrongdoer  and  the  person  wronged  both  or 
•either  of  them  are  British  subjects  ? 

This  inquiry  must  be  answered  in  the  negative. 

"If,  indeed,"  says  Blackburn,  J.,  with  regard  to  a  particular 
•case,  "  the  plea  had  averred  that  by  the  law  of  Naples  no  damages 
"  are  recoverable  for  an  assault,  however  violent,  that  would  have 
"  raised  a  question  upon  which  I  have  not  at  present  made  up  my 
"  mind.  I  doubt  whether  it  would  be  a  good  bar,  but,  supposing 
■"  it  would,  I  am  disposed  to  think  that  the  fact  of  the  parties 
"  being  British  subjects  would  make  no  difference.  As  at  present 
"  advised,  I  think  that,  when  two  British  subjects  go  into  a  foreign 
"  country,  they  owe  local  allegiance  to  the  law  of  that  country,  and 
"  are  as  much  governed  by  that  law  as  foreigners.  The  point, 
"  however,  is  not  now  raised,  and  it  is  unnecessary  to  express  any 
"  opinion  upon  it."  * 

1  Maehado  v.  Pontes,  [1897]  2  Q.  B.  (0.  A.)  231,  233,  judgment  of  Lopes,  L.  J. 
■Compare  pp.  234,  235,  judgment  of  Rigby,  L.  J. 

^  I.e.,  would  be  a  tort  if  done  in  England. 

"  Maehado  v.  Pontes,  [1897]  2  Q.  B.  (C.  A.)  231,  236,  236,  judgment  of  Rigby, 
L.  J. 

*  Seott  V.  Seymour  (1862),  1  H.  &  C.  219,  237,  judgment  of  Blackburn,  J. 
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This  opinion  of  Lord  Blackburn  is  hesitatingly  expressed,  but 
IS,  it  is  submitted,  clearly  sound,  and  is  in  part  confirmed  by  a  later 
decision.!  It  may  (if  confined  to  acts  done  in  a  civilised  country) 
be  accepted  to  its  fullest  extent.  The  civil  rights  and  liabilities  of 
the  parties  before  an  English  Court  are,  subject  to  the  rarest 
exceptions,  not  affected  by  their  nationality. 

Second  Question. — How  far  is  an  act,  wrongful  by  English  law, 
actionable  if  committed  beyond  the  limits  of  a  civilised  country  ? 

This  question  applies  either  to  acts  done  in  a  country  which  is- 
not  civilised  or  to  acts  done  on  the  high  seas. 

As  to  acts  done  in  an  uncivilised  country. — With  this  matter 
these  Rules  are  not  concerned.^  Eor  the  statement  of  such  con- 
clusions with  regard  to  it  as  English  cases  apparently  warrant, 
readers  are  referred  to  the  Appendix.^ 

As  to  acts  done  on  the  high  seas. — An  act  done  on  board  a 
ship  on  the  high  seas  must  be  treated  as  an  act  done  in  the  country 
to  which  the  ship  belongs,  e.g.,  England,  France,  or  Italy.  We- 
are,  therefore,  here  concerned  solely  with  the  law  applicable  to- 
collisions  at  sea.*  There  certainly  is  some  ground  for  the  asser- 
tion that  collisions  at  sea,  even  though  both  ov  either  of  the  ships- 
should  happen  to  be  foreign  ships,  since  they  take  place  outside 
the  territorial  jurisdiction  of  any  State,  are  in  an  English  Court 
to  be  treated  as  governed  by  English  law ;  and  it  is  the  opinion  of 
Brett,  L.  J.,  that  "  an  action  for  a  tort  committed  on  the  high 
"  seas  between  two  foreign  ships  .  .  .  can  be  maintained  in  this- 
"  country  although  it  is  not  a  tort  according  to  the  laws  of  the 
"  Courts  in  that  foreign  country  ;  " '  and  therefore,  in  a  case  where 
both  the  ships  in  collision  were  Dutch  ships,  and  English  plain- 
tiffs brought  an  action  for  damage  done  to  their  goods  by  negli- 
gence of  one  of  the  ships,  it  has  been  laid  down  by  Brett,  L.  J.,, 
that,  "  as  the  injury  to  the  plaintiffs  was  committed  by  the  ser- 
"  vants  of  the  defendants,  not  in  any  foreign  country,  but  on  the 
"  high  seas,  which  are  subject  to  the  jurisdiction  of  all  countries, 
"  the  question  of  negligence  in  a  collision  raised  in  a  suit  in  this- 
"  country  is  to  be  tried,  not,  indeed,  by  the  common  law  of  Eng- 

I  Machado  v.  Fontes,  [1897]  2  Q.  B.  (C.  A.)  231. 

^  See  Intro.,  pp.  30,  31,  ante. 

3  See  App.,  Note  2,  "  Law  governing  Acts  done  in  TJnoi-yilised  Countries." 

*  Foote,  pp.  494—499 ;  Westlake,  pp.  262— 269. 

5  Chartered  Mercantile  Bank  of  India  v.  Netherlands,  fo.  Go.  (1883),  10  Q.  B.  D. 
(C.  A, )  521,  537,  per  Brett,  L.  J. ;  Submarine  Telegraph  Co.  y.  Hie/cson  (ISGi),  16. 
C.  B.  N.  S.  759;  33  L.  J.  C.  P.  139. 
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"  land,  but  by  the  maritime  law,  which  is  part  of  the  common  law 
"  of  England  as  administered  in  this  country."  ^ 

Prior  to  1862,  difficult  and  doubtful  questions  were  raised  as  to 
the  law  relating  to  collisions  between  an  English  and  a  foreign 
ship,  or  between  foreign  ships  on  the  high  seas,  or  in  foreign  or 
in  English  waters.  But  it  is  now  unnecessary  to  discuss  them  at 
length,  since  they  were  set  at  rest  by  the  Merchant  Shipping 
Amendment  Act,  1862  (26  &  26  Vict.  c.  63),  which,  though  re- 
pealed, has,  as  regards  this  matter,  been  re-enacted  in  substance  by 
the  Merchant  Shipping  Act,  1894.2 

The  following  points  may  be  noted  : — 

1.  The  limitation  of  liability  under  the  Merchant  Shipping  Act, 
1894,  and  the  rule  as  to  damages  for  collision  contained  in  the 
Judicature  Act,  1873,  s.  25,  sub-s.  9,  apply  to  any  ship,  whether 
British  or  foreign,  either  on  the  high  seas  or  in  British  territorial 
waters.* 

Thus,  a  collision  takes  place  in  the  Mediterranean  between  an 
English  and  a  Belgian  ship,  whereby  the  latter  and  her  cargo  are 
sunk.  In  an  action  against  the  English  ship,  the  liability  of  the 
owner  is  limited  by  the  provisions  of  the  Merchant  Shipping  Act, 
1894,  s.  503,*  and,  if  the  wrongdoer  had  been  the  Belgian  ship, 
the  liability  of  the  owner  would,  in  an  action  against  the  Belgian 
ship,  have  been  equally  limited. 

2.  In  case  of  a  collision  in  British  teri'itorial  waters  or,  appar- 
ently, on  the  high  seas,  the  owner  of  a  foreign  ship  cannot  avail 
himself  of  any  exemption  from,*  or  limitation  on,*  his  liability 
for  damage  which  is  conferred  upon  him  by  the  law  of  the  ship's 


'  See  Note  5,  p.  650,  ante. 

2  See  Merchant  Shipping  Act,  1894  (57  &  68  Vict.  o.  60),  s.  503. 

3  The  Amalia  (1863),  1  Moore,  P.  C.  N.  S.  471,  474,  475,  judgment  of  Dr. 
Lushington.  Compare,  as  to  the  state  of  the  law  under  the  Merchant  Shipping 
Act,  1854,  Cope  v.  Doherty  (1858),  4  K.  &  J.  367 ;  2  De  G.  &  J.  614 ;  The  Wild 
Sanger  (1862),  Lush.  553  ;  General  Iron  Screw  Oo.  v.  Schurmanns  (1860),  1  J.  &  H. 
180. 

*  The  Amalia  (1863),  1  Moore,  P.  C.  N.  S.  471.  The  Merchant  Shipping  Act, 
1894,  8.  503,  re-enacts  in  substance  the  Merchant  Shipping  Act,  1862,  s.  54,  under 
which  this  case  is  decided. 

*  The  Leon  (1881),  6  P.  D.  148  ;  Chartered  Mercantile  Bank  of  India  v.  Netherlands, 
%c.  Co.  (1883),  10  Q.  B.  D.  (0.  A.)  521,  637,  544  ;  The  WiU  Manger  (1862),  Lush. 
553 ;  The  ZolUerein  (1856),  Swabey,  96.  See  Foote  (3rd  ed.),  pp.  497,  498 ;  but 
contrast  Westlake  (4th  ed.),pp.  264,  265,  ss.  202,  202a,  and  p.  267.  Mr.  Westlake 
appears  to  incline  to  the  opinion  that  the  liability  of  a  foreign  shipowner  depends 
on  the  law  of  the  flag. 
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A  Spanish  ship  comes  into  collision  with,  and  causes  damage 
to,  a  British  ship  on  the  high  seas.  X,  the  owner  of  the  Spanish 
ship,  is  a  Spanish  subject,  and  is,  by  the  special  circumstances 
under  which  the  collision  takes  place,  exempted  by  Spanish 
law  from  liability.  The  exemption  does  not  free  him'  from 
liability.2 

A  Spanish  ship  comes  into  collision  with,  and  causes  damage  to, 
a  French  ship  on  the  high  seas.  X,  the  owner,  is  a  Spanish 
subject,  and  is,  under  the  special  circumstances  of  the  case, 
exempted  by  Spanish  law  from  liability.  Semble,  the  exemption 
does  not  free  him  from  liability. ' 

Third  Question. — ^Do  Eules  177  to  179  apply  to  an  action 
grounded,  not  on  a  tort  or  wrong  in  the  strict  sense  of  that  term, 
committed  in  a  foreign  country,  but  upon  the  breach  in  such 
country  of  a  quasi-contract  existing  under  the  law  of  such 
country  ? 

The  reply  must  (semble)  be  in  the  negative.  X  may  be  sued  in 
England  for  the  breach  in  a  foreign  country  of  a  quasi-contract 
existing  under  the  law  thereof,  though  no  such  quasi-contract  is 
known  to  the  law  of  England.*  But  it  may  often  be  a  difficult 
matter  to  determine  whether  an  action  brought  in  respect  of  an 
act  done  in  a  foreign  country  is  in  truth  grounded  upon  a  tort  or 
upon  the  breach  of  a  quasi-contract  existing  under  the  law  of  such 
country. 

Illustrations. 

1.  X,  a  British  subject,  seizes  in  Portugal  the  goods  of  A,  a 
British  subject,  under  circumstances  which  make  the  seizure  lawful 
according  to  Portuguese  law,  though'  the  seizure  would  have  been 
wrongful  if  it  had  taken  place  in  England.  The  seizure  is  not 
a  tort.* 

2.  X  imprisons  A  in  Jamaica  under  circumstances  which,  if 
the  act  had  been  done  in  England,  would  have  rendered  X  liable 


'  I.e.,  in  proceedings  in  an  English  Conrt. 
»  The  Leon  (1881),  6  P.  D.  148. 

3  Conf.  Chartered  Mercantile  Bank  of  India  v.  Netherlands,  SjC.  Co.  (1883),  10  Q.  B.  D. 
(C.  A.)  621,  537,  judgment  of  Brett,  L.  J. 

*  Batlhyany  v.  Walford  (1887),  36  Ch.  D.  (C.  A.)  269. 

*  I.e.,  is  not  actionable  in  England.  Compare  Dobree  \.  Napier  (1836),  2  Bing. 
N.  C.  781 ;  BlacPs  Case  (1673),  3  Swanst.  603,  and  BladY.  Bam/leld {lG7i),  3Swanst. 
604  ;  FMUips  v.  Syre  (1870),  L.  K.  6  Q.  B.  1,  29,  judgment  of  Willes,  J. 
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to  an  action  for  false  imprisonment.     The  imprisonment  is  not 
wrongful  according  to  the  law  of  Jamaica.     It  is  not  a  tort.^ 

3.  A  British  ship,  through  negligence  of  the  master  and  crew, 
comes  into  collision  with  and  damages  a  boat  of  ^'s  in  a  foreign 
harhour.  X  is  the  owner  of  the  British  ship.  Under  the  law 
of  the  foreign  country  he  is  not  liable  for  damage  caused  by 
the  negligence  of  the  master  and  crew  of  his  ship.  X  has  not 
committed  a  tort.^ 

4.  The  Halley,  a  British  ship,  of  which  X,  a  British  subject, 
is  owner,  comes  into  collision  with  and  damages,  when  in  Belgian 
waters,  the  ship  of  A.  The  damage  is  caused  through  the  negli- 
gence of  iV,  a  pilot,  whom  X,  by  Belgian  law,  is  compelled  to 
employ.  X  is,  under  Belgian  law,  Hable  to  an  action  for  the 
damage  done  to  ^'s  ship  ;  under  English  law  X  is,  on  the  ground 
of  his  employing  iV,  protected  from  liability.  X's  act  is  not 
a  tort.^ 

5.  X  publishes  in  writing  in  a  foreign  country  a  false  and 
defamatory  statement  concerning  ^'s  deceased  father,  for  which 
X  is,  under  the  law  of  such  foreign  country,  liable  to  an  action  for 
damages.  The  statement  would  not  render  X  liable  to  an  action 
if  published  in  England.*     X  has  not  committed  a  tort. 

6.  D,  the  possessor  of  Austrian  entailed  estates,  died  domiciled 
in  England,  and  leaving  property  in  England.  By  the  law  of 
Austria  such  possessor  of  entailed  estates  is  under  an  obligation  to 
hand  over  or  pass  the  property  at  his  death  to  his  successor  in  as 
good  a  condition  as  when  he  received  it,  and  his  representative  is 
bound,  after  the  deceased's  death,  to  make  good  deterioration  which  has 
taken  place  during  the  deceased's  possession.  The  entailed  estates 
have  suffered  deterioration  whilst  in  the  possession  of  D.  X  is  B's 
executor.  A,  the  successor,  can  maintain  an  action  against  X  for 
the  amount  due  in  respect  of  the  deterioration  of  the  estates,  i.e., 
for  a  breach  of  the  quasi-contract  on  the  part  of  D.^ 

Sub-Rule. — An  act  done  in  a  foreign  country  which, 
though  wrongful  under  the  law  of  that  country  at  the 

'  See  Phillipa  v.  Eyre  (1870),  L.  R.  6  Q.  B.  1.    Conf.  Reg.  v.  Lesley  (1860),  1  Bell, 
Cro.  Gas.  220 ;  29  L.  J.  M.  C.  97. 

2  Compare  The  Moxham  (1875),  1  P.  D.  43. 

3  The  Halley  (1868),  L.  R.  2  P.  C.  193. 

*  See  Eex  v.  Topham  (1791),  4  T.  R.  126  ;  JReg.  v.  Labouchere  (1884),  12  Q.  B.  D. 
320. 
5  Batthymy  v.  Walford  (1887),  36  Ch.  D.  (C.  A.)  269. 


€54  CHOICE  OF  LAW. 

moment  when  it  was  done,  has  since  that  time  been  the 
subject  of  an  Act  of  Indemnity 
of  such  country,  is  not  a  tort.^ 


subject  of  an  Act  of  Indemnity  passed  by  the  legislature 


Illustration. 

X  assaults  and  imprisons  A  in  Jamaica.  At  the  time  of  the 
assault,  X's  act  is  wrongful  both  by  the  law  of  Jamaica  and  by 
the  law  of  England.  The  assault  takes  place  for  the  purpose  of 
suppressing  a  rebellion.  The  legislature  of  Jamaica  afterwards 
passes  an  Act  of  Indemnity  under  which  the  assault  is  made 
lawful.     The  assault  is,  after  the  passing  of  this  Act,  not  a  tort.^ 

I  FhilUps  V.  Si/re  (1869),  L.  R.  i  Q.  B.  225  ;  (1870),  L.  R.  6  Q,  B.  (Ex.  Ch.)  1. 
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CHAPTER  XXIX. 

ADMINISTEATION  IN  BANKRUPTCY. 

Rule  180.^ — The  administration  in  bankruptcy  of  the 
property  of  a  bankrupt  which  has  passed^  to  tlie  trustee 
is  governed  by  the  law  of  the  country  where  the  bank- 
ruptcy proceedings  take  place  {lex  fori). ^ 

Comment. 

A  creditor,  whether  an  alien  or  a  British  subject,  can  under  an 
English  bankruptcy  *  prove  for  any  debt,  whether  it  be  an  English 
or  a  foreign  debt,^  which  is  due  to  him  from  the  bankrupt.  But  a- 
foreigner  proving  {e.g.,  for  a  foreign  debt)  stands  in  the  same 
position  as  does  an  English  creditor  proving  for  an  English  debt ; 
the  equities  available  under  the  law  of  England  against  a  bankrupt 
are  available  against  a  bankrupt  or  the  trustee  as  representing  him, 


'  See  Westlake  (4th  ed.),  pp.  174—176  ;  Foote  (3rd  ed.),  pp.  313,  314,  329,  330  ; 
Ex  parte  Melbatirn  (1870),  L.  K.  6  Ch.  64,  especially  p.  69,  judgment  of  MeUish,  L.  J. ; 
Ex  parte  SoUhausen  (1874),  L.  E..  9  Ch.  722.  And  see  Thurburn  v.  Steward  (1871), 
Jj.  E.  3  P.  C.  478.  Compare  Pardo  t.  Bingham  (1868),  L.  E.  6  Eq.  485,  and  In  re 
Eloehe  (1884),  28  Ch.  D.  175,  which,  though  referring  to  the  administration  of  a 
■deceased  person's  estate,  throws  some  light  on  the  law  governing  administration  in 
bankruptcy. 

*  For  the  effect  of  an  English  bankruptcy  as  an  assignment,  see  Rule  68,  p.  329, 
iinte,  and  as  a  discharge,  seeEule  69,  p.  339,  ante,  and  Eule  117,  p.  441,  ante. 

'  This  Rule  is  in  reality  an  application  of  the  principle  that  all  matters  of  pro- 
cedure are  goremed  by  the  lex  fori.     See  chap,  xxxii.,  Rule  193,  p.  108,  post. 

*  As  the  Eules  in  this  Digest  are  concerned  only  with  proceedings  in  England, 
our  Eule,  though  expressing  the  general  principle  followed  by  English  Courts, 
applies  in  effect  only  to  an  English  bankruptcy,  and  means  substantially  that  under 
such  a  bankruptcy  the  property  which  has  passed  to  the  trustee,  i.e.,  the  bankrupt's 
assets,  must  be  distributed  whoUy  in  accordance  with  the  ordinary  rules  of  the 
English  bankruptcy  law. 

The  word  "  assets,"  though  in  this  Digest  appropriated  to  the  personal  property 
of  a  deceased  person  for  which  an  administrator  is  acooimtable,  is  both  popularly 
and  legally  applicable  to  the  property  of  a  bankrupt  which  passes  to  the  represen- 
tative of  the  creditors  for  distribution  among  them. 

5  Ex  parte  Melbourn  (1870),  L.  E.  6  Ch.  64.  Compare  In  re  Klcehe  (1884),  28 
Ch.  D.  17-5. 
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in  respect  of  rights  acquired  under  the  law  of  a  foreign  country.' 
The  distribution  of  the  assets  among  the  creditors ;  the  priorities 
among  the  creditors  inter  se ;  ^  every  matter,  in  short,  which 
concerns  the  administration  of  the  bankrupt's  assets,  or,  in  other 
words,  which  can  be  brought  under  the  head  of  procedure  in  the 
very  widest  sense  of  that  term — is  to  be  determined  in  accordance 
with  the  ordinary  rules  of  English  bankruptcy  law  ;  and  this  is  so 
even  though  the  assets  are  the  proceeds  of  foreign  immovables, 
e.g.,  Scotch  land,  which  under  the  English  Bankruptcy  Act  has 
passed  to  the  trustee. 

Whilst,  however,  the  mode  of  dealing  with  the  property  which 
has  passed  to  the  trustee,  or  rather  with  the  proceeds  thereof,  is 
governed  by  the  law  of  England,  the  question  what  is  the  property 
which  has  passed  to  a  trustee,  and  subject  to  what  charges  it  has 
passed  to  him,  or,  speaking  generally,  what  are  the  rights  of  the 
bankrupt  which  have  passed  to  the  trustee,  is  a  matter  to  be  deter- 
mined in  each  case  by  its  appropriate  law,  e.g.,  if  the  right  be  a 
right  to  land  in  Scotland,  then  by  Scotch  law ;  if  the  right  be 
acquired  under  a  contract  made  in  a  foreign  country,  then'  by  the 
law  governing  the  contract,  which  in  many  instances  wiU.  be  the 
law  of  the  foreign  country  {lex  loci  contractus) .  We  come  round, 
in  fact,  to  the  general  principle  that  matters  of  procedure  are 
governed  by  the  lex  fori,  but  matters  of  right  are  governed  by  the 
law  in  accordance  with  which  the  particular  kind  of  right  is  to  be 
determined.^ 

Question. — How  far  are  the  special  rules  of  English  bankruptcy 
law  as  to  the  efEect  of  bankruptcy  on  antecedent  transactions* 
enforceable  against  foreign  creditors  ? 

The  answer  probably  is  that  these  rules  may  be  looked  upon  as 
matters  of  procedure,  and  will,  e.g.,  as  to  the  effect  of  a  fraudulent 
preference,  be  enforced  against  a  foreign  creditor  who  proves  for 
his  debt  imder  an  English  bankruptcy.^ 

'  Ex  parte  SoUhausen  (1874),  L.  E.  9  Ch.  722. 

2  Ex  parte  Melbourn  (1870),  L.  E.  6  Ch.  64. 

'  See,  as  to  procedure,  chap,  xxxii.,  p.  708,  post. 

*  See  Bankruptcy  Act,  1883  (46  &  47  Vict,  o,  52),  as.  45—48,  taken  togetherwith 
the  definition  of  "property"  in  sect.  168.     See  also  p.  330,  ante. 

^  This  is  apparently  the  principle  maintained  in  Scotland.  "There  is,"  writes 
Groudy,  "  little  authority  in  the  law  of  Scotland  on  the  suhjeot,  but,  so  far  ae  the 
"  decisions  go,  it  would  appear  that  our  Courts  will,  whenever  they  have  jurisdio- 
"  tion,  enforce  our  special  laws  of  bankruptcy  upon  foreign  creditors."  Goudy, 
Law  of  Bankruptcy  in  Scotland  (2nd  ed.),  p.  640,  citing  Blaclcbum,  Petr.,  !Feb.  22, 
1810,  F.  C.  ;  Sellerig  v.  Davis  (1814),  2  Eose,  291  ;  Ex  pa/rte  Wihon,  (1872),  L.  E. 
7  Ch.  490 ;   Whiter.  Briggs  (1843),  6  D.  1148. 
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Illustrations. 

1.  -ffand  ^are  manied  in  Batavia,  and  before  marriage  enter 
into  a  contract  whereby  £1,000  is  settled  on  W  ioi  her  separate 
use.  By  Batavian  law,  such  a  marriage  contract  has  no  effect 
as  regards  third  persons  until  registered.  The  contract  is  never 
registered.  S  and  W  come  to  England.  IT  is  there  made  bank- 
rupt. W  claims  to  prove  for  the  £1,000.  The  Batavian  law  as 
to  registration  affects  a  question  of  remedy  or  procedure.  All 
questions  of  priority  of  creditors  are  governed  by  English  law 
(/ex  fori),  and  W  is  entitled  under  the  English  bankruptcy  to 
prove  for  debt  joan  passu  with  other  creditors.' 

2.  i\r,  a  merchant  in  London,  obtains  a  loan  from  A,  a  merchant 
in  Prussia,  by  depositing  with  A  the  title  deeds  of  a  house  at 
Shanghai.  No  conveyance  or  memorandum  of  deposit  is  made 
at  Shanghai,  and  the  house  remains  registered  there  in  the  name 
of  i\r.  iVis  adjudicated  a  bankrupt  in  England.  Under  English 
law  A  is  entitled  as  against  JV  to  have  the  benefit  of  the  contract, 
and  has  a  lien  on  the  house  at  Shanghai,  ^'s  rights  against  T, 
the  trustee,  are  governed  by  English  law  (lex  fori) .  T  is  bound 
by  the  equities  which  bind  the  bankrupt,  and  A  is  entitled  to  have 
the  house  sold  and  the  proceeds  thereof,  up  to  the  amount  of  the 
debt  to  A,  transferred  to  him.^ 

3.  N  makes  a  gift  of  goods  to  A  in  Prance.  The  gift  is  made 
after  N  has  committed  an  act  of  bankruptcy.  Within  a  month 
after  the  making  of  the  gift  N  is  adjudicated  bankrupt  in  England. 
A  proves  for  a  debt  incurred  in  France  and  under  French  law  by 
N  to  A.  The  relation  of  the  trustee's  title  back,  and  the  effect  of 
such  relation  on  the  gift  of  iV  to  ^,  is  {semhle)  governed  by 
English  law  [lex  fori). 

1  Ex  parte  Melbourn  (1870),  L.  R.  6  Oh.  64,  68,  69.  Compare  Thurhurn  y.  Steward 
(1871),  L.  E.  3  P.  C.  478. 

2  Ex  parte  Holthausen  (1874),  L.  B.  9  Ch.  722.  See  especiaUy  pp.  726,  727, 
judgment  of  James,  L.  J. 
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CHAPTER  XXX. 

ADMINISTRATION  AND  DISTRIBUTION  OF 
DECEASED'S  MOYABLBS. 

(A)  ADMINISTRATION. 

Rule  181.^ — The  administration  of  a  deceased  person's 
movables  ^  is  governed  wholly  by  the  law  of  the  country 
where  the  administrator  acts,  and  from  which  he  derives 
his  authority  to  collect  them,^  i.e.,  in  effect,  by  the  law 
of  the  country  where  the  administration  takes  place  {lex 
fori).^ 

Such  administration  is  not  affected  by  the  domicil  of 
the  deceased.^ 

In  this  Rule,  the  terqi  "administration"  does  not 
include  distribution. 

Comment, 

"  The  established  rule  now  is  that  in  regard  to  creditors  the 
^'  administration  of  assets  of  deceased  persons  is  to  be  governed 
^'  altogether  by  the  law  of  the  country  where  the  executor  or 
"  administrator  acts,  and  from  which  he  derives  his  authority  to 
*'  collect  them,  and  not  by  that  of  the  domicil  of  the  deceased."  ^ 

1  Story,  s.  624  ;  Westlake  (4tli  ed.),  pp.  124—126,  128—130 ;  Foote,  pp.  311— 
314.  Mr.  Foote  does  not  absolutely  agree  with  the  Rule  as  here  laid  down.  Preston 
V.  Melville  (1840),  8  CI.  &  F.  1 ;  In  re  Eloebe  (1884),  28  Oh.  D.  175. 

^  As  to  the  administration  and  devolution  of  a  deceased's  person's  immovables, 
see  pp.  504,  505,  ante,  and  note  that  the  administration  of  such  immoTables  which 
now  passes,  with  the  most  limited  exception,  to  the  personal  representative  of  the 
■deceased,  is  governed,  in  most  points,  by  the  same  rules  as  the  administration  of  his 
Tnovables.  See  Land  Transfer  Act,  1897,  s.  2,  sub-s.  (3).  All  the  assets  of  the 
deceased  are,  under  an  English  administration,  administered  in  accordance  with  the 
law  of  England. 

'  Story,  s.  424. 

*  See,  as  to  principle  that  procedure  is  governed  by  the  lex  fori,  chap,  xxxii., 
p.  708,  post. 

'  Compare  Cook  v.  Oregson  (1854),  2  Drew.  286,  taken  together  with  In  re  Kloele 
(1884),  28  Ch.  D.  176,  176,  180,  judgment  of  Pearson,  J.  But  see  Foote,  pp.  311— 
■313,  and  Wilson  v.  Bmsany  (1854),  18  Beav.  293. 

6  Story,  o.  524. 
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"  Every  administrator,  principal '  or  ancillary,^  must  apply  the 
■"  assets  reduced  into  possession  under  his  grant  in  paying  all  the 
■"  dehts  of  the  deceased,  whether  contracted  in  the  jurisdiction 
"  from  which  the  grant  issued  or  out  of  it,  and  whether  owing  to 
""  creditors  domiciled  or  resident  in  that  jurisdiction  or  out  of  it, 
"  in  that  order  of  priority,  which  according  to  the  nature  of  the 
^'  dehts  or  of  the  assets  is  prescribed  by  the  law  of  the  jurisdiction 
*'  from  which  the  grant  issued." ' 

This  exposition  of  the  law  has  received  judicial  approbation,* 
and,  in  regard  to  an  English  administration,  with  which  alone  we 
are  practically  concerned,  leads  to  the  following  results : — 

First.  The  assets  in  the  hands  of  the  English  administrator, 
Tvherever  collected,  are  liable  for  all  the  dehts  of  the  deceased, 
whether  incurred  in  England  or  a  foreign  country.' 

Secondly.  In  the  payment  of  creditors,  all  questions  of  priority 
^re,  it  would  seem,  governed  wholly  by  English  law  {lex  fori). ^ 

The  principle  of  English  law  appears  to  he,  that  every  question 
as  to  the  order  in  which  debts  of  different  kinds  are  to  be  paid  is 
a  matter  of  procedure,  and  therefore  to  be  determined  in  accord- 
ance with  the  lex  fori,''  and  hence  that  an  English  administrator, 
in  reference  to  the  assets  which  he  is  administering  under  an 
English  grant,  must  follow  the  order  of  priority  prescribed  by 
English  law  ;  and  this  whether  the  creditor  claiming  payment  be 
an  English  or  foreign,  e.g.,  a  French,  creditor.^ 

'  A  "  principal  administrator ' '  means  an  administrator  acting  in  or  under  the 
law  of  tlie  country  where  the  deceased  person  whose  property  is  being  administered 
died  domiciled. 

*  An  "  ancillary  administrator"  means  an  administrator  who  is  not  «  principal 
.administrator. 

5  Westlake,  p.  128,  s.  110. 

*  In  re  Kloehe  (1884),  28  Ch.  D.  175,  178,  judgment  of  Pearson,  J. 

'  In  re  Kloehe  (1884),  28  Ch.  D.  175,  in  which  it  was  held  that,  in  the  adminis- 
tration of  the  English  estate  of  a  person  dying  domiciled  abroad,  foreign  creditors 
were  entitled  to  dividends  ^ari  passu  with  English  creditors.  Semble,  there  were  in 
this  case  no  foreign  assets. 

^  In  re  Kloebe,  but  compare  Foote,  pp.  311 — 313,  where  doubt  is  expressed  as  to 
the  correctness  of  this  statement;  and  also  1  Williams,  Executors  (10th  ed.),  pp. 
753—755. 

'  See  chap,  xxxii.,  p.  708,  post. 

^  It  has,  however,  been  judicially  suggested  that,  if  French  assets  "  were  dis- 
■ "  tributed  [in  France]  so  as  to  give  French  creditors,  as  such,  priority  in  distributing 
"  the  English  assets,  the  Court  would  be  astute  to  equalise  the  payments,  and  take 
"  care  that  no  French  creditors  should  come  in  and  receive  anything  tUl  the  English 
"  creditors  had  been  paid  a  proportionate  amount."  In  re  Kloehe  (1884),  28  Ch.  D. 
.175,  177,  judgment  of  Pearson,  J. 
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A  suggestion/  however,  lias  been  made  that  where  the  deceased 
has  died  domiciled  abroad,  and  therefore  the  administration  is  an 
ancillary  administration,  the  English  administrator  ought  to  look 
partly  to  the  law  of  the  deceased's  domicil,  in  reference,  at  any 
rate,-  to  debts  there  contracted ;  but  there  does  not  appear  to  be- 
any sufficient  authority  in  support  of  this  view,  which  is  opposed 
to  the  marked  tendency  of  English  Courts  to  determine  all 
matters  of  procedure,  in  the  most  extensive  sense  of  that  term,, 
in  accordance  with  the  lex  fori? 

Thirdhj.  The  principle  that  an  English  administrator  must,  in 
the  administration  of  the  deceased's  estate,  follow  English  law 
exclusively,  applies,  it  would  seem,  only  to  assets  which  he  holds 
as  English  administrator. 

If,  for  example,  he  has  in  England  assets  collected  in  a  foreign 
country,  e.g.,  Ireland,  under  an  Irish  grant,  then  these  foreign 
assets  should  be  dealt  with  in  accordance  with  the  law  of  Ireland. 
The  same  person  in  effect  fills  a  twofold  character,  viz.,  that  of' 
an  English  administrator  and  of  an  Irish  administrator,  and 
such  Irish  assets  he  holds  and  must  administer  as  an  Irish 
administrator.' 

It  must  be  borne  in  mind  that  the  word  "  administration  "  is  in 
this  Rule  not  used  in  its  most  extensive  sense :  it  here  means 
simply  the  clearing  of  the  deceased's  estates  from  liabilities;  it. 
does  not  include  the  distribution  of  the  residue  or  surplus  which 
remains  after  the  estate  is  cleared  among  the  persons  entitled  to- 
succeed  beneficially  thereto.  This  point  is  manifestly  determinable 
in  accordance  with  the   rules  governing  the  right  of  beneficial. 


Illustrations. 

1.  The  deceased  has  died  owing  to  A,  an  Englishman,  a  debt, 
of  £20,  contracted  in  England,  and  to  B,  a  Frenchman,  a  debt 
of  £30,  contracted  in  France.  The  assets  in  the  hands  of  the 
deceased's  English  administrator  are  liable  for  both  debts.^ 


'  See  Foote,  pp.  311—313;  and  compare  Wilson  v.  Dunsany  (1854),  18  Bear. 
293  ;  Cooh  t.  Oregson  (1854),  2  Drew.  286.  But  Wilson  v.  Dunsany  is  disapproved. 
In  re  Khehe  (1884),  28  Ch.  D.  175,  180,  judgment  of  Pearson,  J. 

2  See  chap,  xxxii.,  Rule  193,  p.  708,  post. 

3  Cookv.  Grngson  (1854),  2  Drew.  286  ;  and  compare  In  re  Kloebe  (1884),  28  Ch.  D., 
17-5,  178,  judgment  of  Pearson,  J. 

*  See  chap,  xxxi.,  p.  604,  post. 

<•  hi  re  Kloebe  (1884),  28  Ch.  D.  176. 
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2.  The  deceased  owes  £20  to  A  on  an  English  judgment,  and 
owes  £20  to  5  on  a  Victorian  judgment,  which  for  this  purpose  is 
a  simple  contract  deht.  The  £20  due  on  the  English  judgment 
must  be  paid  by  the  English  administrator  to  A  in  priority  to 
the  £20  due  to  B  on  the  Victorian  judgment.^ 

3.  The  deceased,  an  Englishman  residing  in  Venezuela,  has 
executed  an  instrument  to  secure  payment  to  A  of  £1,600.  A 
afterwards  registers  the  instrument  in  the  form  prescribed  by  the 
law  of  Venezuela,  and  by  that  law  becomes  thereby  entitled  to 
have  his  debt  paid  out  of  the  general  assets  of  T  in  priority  to 
other  creditors.  This  does  not  entitle  A  to  priority  of  payment 
out  of  assets  administered  in  England.^ 

(B)  DISTRIBUTION. 

Rule  182.* — The  distribution  of  the  distributable 
residue  of  the  movables  of  the  deceased  is  (in  general) 
governed  by  the  law  of  the  deceased's  domicil  (lex 
domicilii)  at  the  time  of  his  death.'' 

Comment. 

The  ultimate  aim  of  an  administration ''  (if  that  word  be  taken 
in  its  widest  sense)  is  the  due  distribution  by  the  administrator 
of  the  distributable  residue  of  the  deceased's  assets  among  the 
persons  entitled  to  succeed  beneficially  thereto. 

Distribution,  therefore,  follows  the  appropriate  rule  as  to  succes- 
sion, and  the  succession  to,  and  therefore  the  distribution  of,  a 
deceased's  movables  is,  whether  he  die  intestate  ^  or  testate  ^  (in 

1  See  Oook  v.  Gregson  (1854),  2  Drew.  286,  together  with  Karris  v.  Saunders  (1825), 
4B.  &C.  411. 

*  Fardo  v.  Bingham  (1868),  L.  R.  6  Eq.  485.  But  in  this  case  the  assets  were 
equitable  assets,  and,  further,  Eomilly,  M.  R.,  seems  to  hare  heen  of  opinion  that 
the  administration  might  be  affected  by  the  domicil  of  the  debtor  and  creditor. 
"Unless  both  the  debtor  and  the  creditor  were  domiciled  in  Venezuela,  I  think 
"  that  the  registration  of  this  document  can  only  affect  assets  in  Venezuela  over 
"  which  that  country  has  power."  Hid.,  p.  487,  per  Romilly,  M.  R.  Whether 
domicil  has  any  effect  ?    Compare  Westlake,  p.  129. 

'  See  chap,  xxxi.,  post.  As  to  the  succession  to  or  distribution  of  immoTables 
in  accordance  with  the  lex  situs,  whether  they  form  part  of  the  deceased's  real 
estate  or  personal  estate,  see  pp.  504,  505,  and  p.  658,  note  2,  ante. 

*  See  pp.  304—306,  ante. 

s  As  to  intestate  succession,  see  chap,  xxxi..  Rule  183,  post. 

*  As  to  testamentary  succession,  see  chap,  xxxi.,  Rules  184  to  187,  and  compare 
Rules  188,  189,  pp.  687,  691,  post. 
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general),!  governed  by  the  law  of  his  domicil  at  the  time  of  his 
death. 

Meaning  of  law  of  domicil. — The  law  of  the  deceased's  domicil 
in  reference  to  succession  means  the  rules  applicable  to  succession 
in  the  case  of  the  particular  intestate  or  testator  by  the  law  of  the 
country  where  he  dies  domiciled,  which  in  the  instance,  for 
example,  of  an  Englishman  dying  domiciled  in  a  foreign  country, 
need  not  be  the  same  as  the  ordinary  rules  applicable  to  the  ease 
of  succession  to  the  property  of  native  [e.g.,  French)  intestates^  or 
testators. 

Law  at  time  of  death. — The  law  which,  as  far  as  regards  English 
Courts,  governs  the  succession  to  a  deceased's  movables  is  the  law 
of  the  deceased's  domicil  as  it  stands  "  at  the  time  of  his  death  "  ;. 
and  this  qualification  is  of  importance,  for,  if  a  change  is  made  in 
that  law  after  the  death  of  the  intestate  or  testator,  the  succession 
to,  and  therefore  the  distribution  of,  his  movables  in  England  is 
not  affected  by  the  change.^ 

Our  Rule,  in  short,  amounts  to  this :  that  English  Courts  will 
in  general  distribute  the  movables  of  a  deceased  person  exactly  as 
the  Courts  of  his  domicil  would  distribute  them  at  the  time  of  his 
death. 

Question.^-'H.ovf  is  the  duty  of  distribution  to  be  performed 
when  the  deceased  dies  domiciled  in  a  foreign  country  ? 

The  distribution  may  be  carried  out  either  by  the  English 
administrator  on  his  own  authority,  or  by  or  under  the  direction 
of  the  Court  {e.g.,  where  an  administration  action  has  been 
brought). 

(1)  Distribution  by  administrator.  —  When  the  deceased  dies 
domiciled  in  a  foreign  country,  e.g.,  Victoria,  the  EngUsh 
administrator  (who  must  in  this  case  be  an  ancillary  admi- 
nistrator) should,  after  payment. of  all  debts  and  other  claims 
proved  in  England — assuming,  of  course,  there  is  no  admini- 
stration action  pending  in  England — hand  over  the  distributable 
residue  to  the  personal  representative  of  the  deceased  under  the 

'  Ab  to  exceptions,  none  of  which  refer  to  intestate  succession,  see  Exceptions  1 
and  2  to  Kule  185,  pp.  673,  677,  post;  Rule  187,  p.  680,  post,  and  Rules  188—190, 
post. 

'  See  Abd-ul- Messih  \ .  Farra  (1888),  13  App.  Cas.  431.  Compare  In  Goods  of 
Laoroix  (1877),  2  P.  D.  94 ;  2  "Williama,  Executors  (10th  ed.),  p.  1256,  and  1  Ibid. 
pp.  276,  277,  cited  p.  81,  note  2,  ante. 

'  Lynch  v.  Government  of  Paraguay  (1871),  L.  R.  2  P.  &  D.  268  ;  In  re  Agamm's 
Trust  (1895),  64  L.  J.  Oh.  S2l ;  Story  (7th  ed.),  ».  481. 
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law  of  Victoria.  This  course  is  open  to  the  English  administrator,^ 
and,  unless  he  takes  the  direction  of  the  Court,  is  (it  is  conceived) 
his  only  safe  course. 

(2)  Distribution  hy  Court. — The  Court  may  at  its  discretion 
adopt  either  of  two  different  methods  of  distribution. 

The  Court  may,  on  the  one  hand,  hand  over  the  distributable 
residue  to  the  personal  representative  of  the  deceased  under  the 
law  of  his  domicil,  and  leave  to  such  representative  the  distribu- 
tion thereof  among  the  beneficiaries.  If  this  course  is  taken,  all 
persons  who,  whether  as  next  of  kin  or  otherwise,  claim  a  share  in 
the  deceased's  estate,  must  enforce  their  claims  before  the  tribunals 
of  his  domicil.^ 

The  Court  may,  on  the  other  hand,  determine  for  itself  what  is 
the  law  of  the  deceased  owner's  domicil,  and  who  are  the  persons 
who,  in  accordance  with  such  law,  are  entitled  to  succeed  to  the 
deceased's  movables,  and,  having  determined  this,  distribute  in 
accordance  with  such  law,  the  distributable  residue  remaining  in 
the  hands  of  the  English  administrator.' 


1  See  "Westlake,  p.  125  ;  Eames  Mjlaeon  (1880),  16  Oh.  D.  407;  (1881),  18  Ch.  D. 
(C.  A.)  347  ;  -Be  Kloeie  (1884),  28  (Si.  D.  175  ;  De  Mora  v.  Concha  (1885),  29  Oh.  D. 
(C.  A.)  268,  especiaUy  284,  observation  of  Fry,  L.  J. ;  He  Trufort  (1887),  36  Ch.  D. 
600,  611,  judgment  of  Stirling,  3.;'  In  re  Be  Penny,  [1891]  2  Ch.  63,  68,  judg- 
ment of  Chitty,  J,  ;  Swing  v.  Orr-Ewing  (1885),  10  App.  Cas.  453,  especially  pp. 
502—504,  509,  610,  and  pp.  463,  464,  note ;  2  Williams,  Executors  (10th  ed.)» 
pp.  1285,  1286. 

The  English  administrator  cannot  rightly  or  safely  undertake  on  his  own  respon- 
sibility to  distribute  the  surplus  directly  among  the  persons  entitled  thereto  under 
the  law  of  Victoria.  An  administrator  would  in  cases  of  difficulty  obtain  the 
direction  or  sanction  of  Court.     See,  e.g.,  R.  S.  C.  Ord.  LV.  rr.  3,  4. 

2  See  especially  Emhin  v.  Wylie  (1862),  10  H.  L.  C.  1,  13,  14 ;  31  L.  J.  Ch.  402,. 
405,  406.  Compare  Eames  v.  Sacon  (1880),  16  Ch.  D.  407;  (1881),  18  Ch.  D. 
(C.  A.)  347.  This,  according  to  Lord  Westbury,  is  the  course  which  the  Courts 
must  take ;  and,  though  his  view  that  the  Courts  of  the  domicil  have  exclusive 
jurisdiction  must  now  be  considered  overruled  {Swing  v.  Orr-Ewing  (1883),  9  App. 
Cas.  34,  39  ;  (1885),  10  App.  Cas.  453,  502,  504),  yet  the  course  recommended  by 
him  is  still  open  to  the  Court.  Compare  Westlake,  a.  106,  p.  126  :  "  Where  there- 
"  is  an  action  for  administration  in  England,  it  is  doubtful  whether  the  Court  will 
"  insist  on  carrying  that  action  out  to  its  full  completion,  by  distributing  the 
"  surplus  with  such  light  as  it  can  obtain  on  the  law  of  the  deceased's  foreign 
"  domicil,  or  will  hand  over  the  surplus  to  a  representative  of  the  deceased  in  the 
"  domioU."     Ibid. 

'  The  right  of  the  Coxirt  to  pursue  this  course  was  apparently  disputed  by  Lord 
Westbury  (see  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1,  12).  But  his  view  has  not. 
obtained  acceptance.  Hid.  p.  19,  judgment  of  Lord  Cranworth ;  pp.  23,  24,  judg- 
ment of  Lord  Chelmsford;  and  Swing  v.  Orr-Ewing  (1883),  9  App.  Cas.  34,  39,. 
judgment  of  Selbome,  C. 
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CHAPTER    XXXI. 

SUCCESSION    TO    MOVABLES. 

(A)  INTESTATE  SUCCESSION. 

Rule  183.^ — The  succession  to  the  movables^  of  an 
intestate  is  governed  by  the  law  of  his  domicil  at  the 
time  of  his  death,  without  any  reference  to  the  law  of 
the  country  where 

(1)  he  was  born,  or 

(2)  he  died,  or 

(3)  he  had  his  domicil  of  origin,  or 

(4)  the  movables  are,  in  fact,  situate  at  the  time  of 

his  death. 

Comment. 

"  Tlie  rule  is,  that  the  distribution  of  the  personal  estate  of  an 
*'  intestate  is  to  he  regulated  by  the  law  of  the  country  in  which 
"  he  was  a  domiciled  inhabitant  at  the  time  of  his  death,  without 
"  any  regard  whatsoever  to  the  place  either  of  the  birth  or  the 
"  death  [or  the  domicil  of  origin],  or  the  situation  of  the  property 
"  at  that  time."'  "The  universal  doctrine,  now  recognised  by 
"  the  common  law,  although  formerly  much  contested,  is,  that 
"  the  succession  to  personal  property  is  governed  exclusively  by 
"  the  law  of  the  actual  domicil  of  the  intestate  at  the  time  of  his 


'  See  2  Williams,  Executors  (10th  ed.),  p.  1256  ;  Story,  ss.  480—481  a  ;  Bruce  v. 
£-uce  (1790),  6  Bro.  P.  C.  566;  SomervilU  v.  Somerville  (1801),  5  Ves.  749  a; 
Stmley  v.  Bernes  (1831),  3  Hagg.  Eoo.  373 ;  Doc/lioni  v.  Crispin  (1866),  L.  E.  1 
H.  L.  301. 

As  to  a  ease  in  which,  though  the  deceased  is  permanently  settled  in  a  foreign 
country,  not  forming  part  of  the  British  dominions,  his  domicil  at  death  may  still 
possibly  be  his  domicil  of  origin,  e.g.,  Canada,  see  In  re  Johnson,  [1903]  1  Ch.  821, 
and  Appendix,  Note  1,  "  Law  of  a  Country  and  the  Renvoi." 

^  Note  the  difference  between  "movables"  and  "personalty,"  pp.  74 — 77,  ii«te. 
Chattels  real  are  not  included  in  movables ;  they  are  immovables,  and  devolve  in 
the  case  of  intestacy  in  accordance  with  the  lex  situs  (see  Rule  141,  p.  600,  ante], 
i.e.,  in  accordance  with  the  Statute  of  Distribution  (22  &  23  Car.  II.  c.  10)  ;  Duncan 
■V.  Lawson  (1889),  41  Ch.  D.  394. 

3  2  Williams,  Executors  (10th  ed.),  p.  1266. 
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^'  death.i  ...  It  is  of  no  consequence  what  is  the  country  of  the 
"  birth  of  the  intestate,  or  of  his  former  domicil,  or  what  is  the 
"  actual  situs  of  the  personal  property  at  the  time  of  his  death ; 
"  it  devolves  upon  those  who  are  entitled  to  take  it,  as  heirs  or 
"  distributees,  according  to  the  law  of  his  actual  domicil  at  the 
"  time  of  his  death."  ^ 

The  Rule  applies,  be  it  noted,  only  to  the  succession  in  the  strict 
sense  of  that  term.  Where  a  person  dies,  e.g.,  intestate  and  a 
bastard,  so  that  under  the  law  of  the  country  where  he  is  domiciled 
there  is  no  succession  to  his  movables,  but  they  are  bona  vacantia, 
and  leaves  movables  situate  in  a  country,  e.g.,  England,  in 
"which  he  is  not  domiciled,  the  title  to  such  movables  is  governed 
by  the  lex  situs,  i.e.,  under  English  law  the  movables  beiag  situate 
in  England,  the  Crown  is  entitled  thereto.^ 

Illustrations. 

1.  A  French  subject  dies  intestate  and  domiciled  in  England. 
Succession  to  his  movables  is  governed  by  the  English  Statixte  of 
Distribution,  without  any  reference  to  the  law  of  France. 

2.  A.  British  subject  domiciled  in  France  dies  intestate  in 
London.  The  succession  to  the  furniture  of  his  house  in  London 
is  governed  by  the  rules  which  regulate  in  France  succession  to  the 
movables  of  a  British  subject  dying  domiciled  in  France. 

3.  An  Englishman  domiciled  in  Scotland,  but  residing  in 
England,  dies  in  England  intestate,  and  leaves  there  money  and 
other  goods.  The  deceased  whilst  domiciled  in  Scotland  had  a 
son.  A,  by  M,  and  afterwards,  being  still  domiciled  in  Scotland, 
married  M,  whereby  A  is  under  Scotch  law  legitimated.  At  the 
time  of  the  intestate's  death  M  is  dead,  and  A  is  the  intestate's 
only  surviving  relative.  A  is  entitled  to  succeed  to  the  money 
and  goods  in  England.* 


'  For  meaning  of  "law  of  domicil  at  time  of  death,"  compare  p.  662,  and  p.  81, 
note  2,  ante. 

'  Story,  B.  481.  The  terms  "personal  estate"  and  "  personal  property  "  must 
in  these  quotations  be  taken  as  equivalent  to  movables.  See  FreJce  v.  Carbery  (1873), 
li.  R.  16  Eq.  461 ;  In  Goods  of  Gentili  (1875),  Ir.  Eep.  9  Eq.  541. 

'  In  re  BarnetCs  Trmts,  [1902]  1  Ch.  847.  The  doctrine  acted  upon  in  this  case 
is  clearly  laid  down  in  Bar  (G-illespie's  transl.  (2nd  ed.) ),  p.  843. 

»  See  In  re  Goodman^ s  Trusts  (1881),  17  Ch.  D.  (C.  A.)  266  ;  Balhousie  v.  McDomll 
{1840),  7  CI.  &  E.  817  ;  Vaucher  v.  Solicitor  to  Treasury  (1888),  40  Ch.  D.  (C.  A.)  216. 
As  to  legitimation,  see  Rule  137,  p.  479,  ante.  Whether  A  would  be  entitled  to 
succeed  to  English  chattels  real  of  intestate  P    See  pp.  489,  490,  ante. 
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4.  A  British  subject  domiciled  in  Portugal  dies  there  intestate, 
leaving  no  relative  except  A,  an  illegitimate  son,  v^ho  by 
Portuguese  law  is  entitled  to  succeed  to  the  intestate's  property. 
The  intestate  leaves  movables  in  England.  A  is  entitled  to 
succeed  to  the  movables.^ 

5.  iV,  a  Scotchman  domiciled  in  Scotland,  after  the  birth  of  A, 
his  illegitimate  son,  has  married  ^'s  mother,  vsrhereby  A  is  legiti- 
mated under  Scotch  law.  N,  though  domiciled  in  Scotland  until 
the  time  of  his  marriage,  acquires  after  the  marriage  an  English 
domicil,  and  at  his  death  is  domiciled  in  England,  where  he  leaves 
goods.  iV  dies  intestate  in  England  after  the  death  of  his  wife, 
and  leaves  no  surviving  relative  except  A.  A  is  entitled  to 
succeed  to  the  goods.^ 

6.  A  British  subject  dies  intestate  domiciled  in  Paraguay, 
leaving  movables  in  England.  At  the  time  of  the  intestate's 
death  A  is,  under  the  law  of  Paraguay,  entitled  to  succeed  to  the 
intestate's  property.  After  the  intestate's  death  the  legislature  of 
Paraguay  changes  the  rules  as  to  succession  so  that,,  under  the 
changed  law  of  Paraguay,  A  is  not  entitled  to  succeed  to  the 
intestate's  property.  After  the  change  of  the  law  in  Paraguay,  A 
claims  in  our  Courts  to  succeed  to  the  intestate's  movables  in 
England.     A  is  entitled  to  succeed  to  the  movables.' 

7.  D,  an  Austrian  subject  domiciled  in  Austria,  is  entitled  to 
a  fund  in  Court  in  this  country.  He  dies  in  Vienna  illegitimate, 
intestate  and  without  heirs.  By  Austrian  law  the  property  of  an 
Austrian  citizen  is  in  such  a  case  confiscated,  as  property  to  which 
there  is  no  heir,  by  the  _fism8  (Treasury).  The  fund  is  claimed  by 
the  Austrian  Grovernment  as  D's  successor,  under  the  l£x  domiciUi. 
There  is  no  real  succession.  The  Crown  is  entitled  to  the  fund 
under  English  law  {lex  situs)  as  bona  vacantia.'^ 


'  Boglimi  \.  Crispin  (1866),  L.  B.  1  H.  L.  301. 

2  See  In  re  Goodman's  Trusts  (1881),   17  Oh.  D.  (0.  A.)  266.     See  chap,  xxi., 
Eule  137,  p.  479,  ante. 

3  See   Lynch  y.    Government  of  Paraguay  (1871),   L.   E.   2  P.  &  D.  268;  In  re 
Affanoor's  Trust  (1895),  64  L.  J.  Ch.  521 ;  and  p.  662,  ante. 

»  In  re  Sarnett's  Trusts,  [1902]  1  Ch.  847,  especially  pp.  856,  857,  judgment  of 
Kekewich,  J. 


SUCCESSION  TO  MOVABLES.  667 

(B)   TESTAMENTARY  SUCCESSION, 
[i)   Validitij  of  Will. 

Rule  184.^ — Any  will  of  movables  which  is  valid 
according  to  the  law  of  the  testator's  domicil  at  the- 
time  of  his  death  is  valid.  ^ 

Comment. 

The  general  principle  which  governs  testamentary  no  less  than 
intestate  succession  is,  that  the  law  of  the  country  in  which  the 
deceased  was  domiciled  at  the  time  of  his  death  governs  the  dis- 
tribution of  and  the  succession  to  his  movables,  and  therefore 
decides  what  constitutes  his  last  will,  and  whether  and  how  far  it 
is  valid ;  and  this  without  regard  to  the  place  either  of  his  birth 
or  of  his  death,  or  to  the  situation  of  the  movables  at  the  time  of 
his  death.  This  principle,  which  is  to  a  certain  extent  modified  ^ 
when  the  Courts  have  to  decide  how  far  a  wUl  is  invalid  here  on 
account  of  grounds  of  invalidity  arising  from  the  law  of  the 
testator's  domicil,  is  fully  carried  out  in  reference  to  wills  valid  by 
that  law.  The  object  of  our  Courts  is  to  deal  with  such  a  will 
exactly  as  the  Courts  of  the  domicil  would  deal*  with  it  at  the  time 
of  the  testator's  death. ^  Hence,  on  the  one  hand,  if  the  deceased 
is  a  foreigner  dying  domiciled  in  England  though  resident  abroad^ 
the  will,  if  it  is  good  according  to  English  law,  will  be  held  valid 
here,  without  reference  to  the  law  of  the  country  to  which  he 
belongs  by  nationality  or  where  he  is  resident ;  and,  on  the  other 

'  In  re  Price,  [1900]  1  Ch.  442,  451,  judgment  of  Stirling,  J.  ;  1  WiUiams, 
Executors  (lOth  ed.),  pp.  272—283. 

Note  that  Rules  -184  to  186,  as  well  as  tKe  Exceptions  thereto,  refer  to  cases. 
where  there  has  been  no  change  of  domicil  after  the  execution  of  n,  will.  When 
there  has  been  such  change  they  must  be  read  subject  to  Rule  187,  p.  680,  post. 

^  I.e.,  of  course,  in  England. 

A  conceivable  exception  to  this  Rule  is  a  bequest,  held  valid  by  the  law  of  the- 
testator's  domicil,  for  the  promotion  in  England  of  some  object  opposed  to  the 
policy  of  the  law  of  England.  Snoh  a  bequest  would,  it  is  submitted,  be  here- 
invalid.  But  compare  Mayor  of  Canterbury  v.  Wyburn,  [1895]  A.  0.  89,  with 
Attorney -General  v.  Mill  (1831),  2  Dow  &  C.  393  ;  and  see  p.  669,  note  \,-post. 

^  See  Exceptions  1  and  2,  pp.  673,  677,  post,  and  Rule  187,  p.  680,  post. 

*  See  Abd-ul-Messih  v.  Farra  (1888),  13  App.  Cas.  431  ;  and  compare  In  Goods 
of  Dost  Aly  Khan  (1880),  6  P.  D.  6. 

*  See  Lynch  v.  Government  of  Paraguay  (1871),  L.  R.  2  P.  &  D.  268  ;  In  r» 
Aganoor's  Trust  (1895),  64  L.  J.  Ch.  521  ;   and  p.  662,  ante. 
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hand,  if  the  deceased  is  a  person  resident  whether  in  England  or 
abroad,  but  domiciled  in  a  foreign  country,  our  Courts  will  hold 
Talid  any  will  of  moYables  good  by  the  law  of  the  country  {e.g., 
FvaTice)  where  the  testator  is  domiciled.^ 

When  once  the  rights  of  the  parties,  under  the  wiU  of  a  testator 
who  died  domiciled  in  a  foreign  country,  are  determined  by  the 
■Courts  of  that  country,  English  tribunals,  as  elsewhere  pointed 
out,^  are  bound  by  and  follow  the  decision  of  the  foreign  Court.' 

Illustrations. 

1.  A  married  woman  domiciled  in  Spain  died  in  1820,  leaving 
a  will  of  movables  situate  in  England.  By  the  law  of  Spain  she 
was,  and  by  the  law  of  England  she  was  not,  then  capable  of 
making  a  will.     The  will  was  held  valid  in  England.* 

2.  A  Frenchman,  domiciled  in  France  but  resident  in  England, 
makes  a  will  of  movables  in  the  form  required  by  EngHsh  law. 
The  French  Courts  hold  it  valid  as  being  made  in  accordance  with 
the  lex  actus,  or,  in  other  words,  in  accordance  with  the  forms 
required  by  the  law  of  the  place  of  execution.     The  will  is  valid.^ 

a.  A  Frenchman  domiciled  in  France  makes  a  holograph  will 
of  movables  valid  by  the  law  of  France,  but  not  conforming  to 
the  provisions  of  the  English  Wills  Act,  and  thereby  leaves  the 
furniture  of  his  house  in  England  to  A.     The  will  is  vahd. 

4.  A  testator  domiciled  in  Ireland  makes  a  will  leaving  money 
in  the  English  funds  to  A,  upon  trusts  as  to  accumulation  which 
are  prohibited  by  the  Thellusson  Act,  1800  (39  &  40  Geo.  III. 
<3.  98),  which,  however,,  does  not  extend  to  Ireland.  The  will  is 
valid.^ 

6.  A  testator  domiciled  in  Victoria  bequeaths  money  to  an 
English  corporation  for  the  purchase  of  land  in  England  for  a 
•charitable  purpose.  Such  a  bequest,  if  made  by  a  person  domiciled 
in   England,   would   be   invalid.     Whether  the  validity  of  the 


^  Compare,  as  to  meaning  of  term  "law  of  a  country,"  Intro.,  pp.  6,  7,  mte, 
•and  chap,  i.,  pp.  79,  80,  ante. 

2  See  pp.  427,  428,  ante. 
-^  See  1   WilKams,  Executors  (10th  ed.),  pp.  278 — 280;    Laneuville  v.  Anderson 
{I860),  2  Sw.  &  Tr.  24 ;  Doglioni  v.  Crupin  (1866),  L.  B.  1  H.  L.  301 ;  In  re  Trufort 
{1887),  36  Ch.  D.  600. 

■•  In  Goods  of  Mmmer  (1828),  1  Hagg.  Eco.  498  ;  Story,  s.  465. 

6  See  In  Goods  of  Lacroix  (1877),  2  P.  D.  94. 

*  See  FrekeY.  Cariery  (1873),  L.  R.  16  Eq.  461.    Compare  Be Fogmsieras  \.  Buport 
(1881),  11  L.  R.  Ir.  123  ;  In  Goods  of  Gentili  (1875),  Ir.  Eep.  9  Eq.  541. 
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bequest  is  governed  wholly  by  the  law  of  Victoria  (lex  domicilii) 
and  the  will  is  valid  ?  ^ 

(m)  Invalidity  of  Will. 

Rule  185. — Any  will  of  movables  which  is  invalid 
according  to  the  law  of  the  testator's  domicil  at  the  time 
of  his  death  on  account  of — 

(1)  the  testamentary  incapacity  of  the  testator,^  or 

(2)  the  formal  invalidity  of  the  will  {i.e.,  the  want  of 

the  formalities  required  by  such  law),^  or 

(3)  the    material    invalidity    of    the   will   {i.e.,    on 

account  of  its  provisions  being  contrary  to 

such  law)/ 
is  (subject  to  the  exceptions  hereinafter  mentioned,  and 
to  the  efPect  of  Rule  187) « invalid. 

Comment  and  Illustrations. 

Testamentary  incapacity  of  testator. 

A  will  executed  by  a  testator  who  is  under  an  incapacity  {e.g., 
on  account  of  minority)  by  the  law  of  his  domicil,  will  not  be 
held  vaKd  in  England.     Clause  1  of  our  Rule  is  not  afEected  by 

'  Mayor  of  Canterbury  v.  Wyhurn,  [1895]  A.  C.  89.  Contrast,  however,  Attorney- 
General  V.  Mill  (1831),  2  Dow  &  C.  393. 

Whether  the  bequest  is  valid  or  not  depends  on  the  character  of  the  Mortmain 
Acts  in  so  far  as  they  refer  to  bequests  for  the  purchase  of  land.  If  these  Acts, 
as  held  by  the  Privy  Council  {Mayor  of  Canterbury  v.  Wyburn),  simply  place  a  limit 
on  the  freedom  of  death -bed  gifts,  they  do  not  apply  to  persons  not  domiciled  in 
Engrland,  and  the  bequest  is  valid.  But  if  these  Acts,  as  seems  to  have  been 
hitherto  assumed  [Attorney  -  General  v.  Mill;  Westlake,  p.  206;  Story,  a.  446), 
check  the  placing  of  English  land  in  mortmain,  then  the  bequest,  as  it  afEeota. 
_  English  land,  is  governed  by  the  lex  situs  and  invalid. 

"  In  Goods  of  Maraver  (1828),  1  Hagg.  Eco.  498  ;  Story,  s.  465,  citing  Lawrence 
V.  Kittridge,  21  Conn.  582  (Am.). 

3  1  Williams,  Executors  (10th  ed.),  pp.  272—283  ;  Craigie  v.  Lewin  (1843), 
3  Curt.  435;  Be  Ziehy  Ferraris  v.  Hertford  (1843),  3  Curt.  468,  486;  Bremer  y. 
Freeman  (1857),  10  Moore,  P.  C.  306  ;  BnoUn  v.  Wylie  (1862),  10  H.  L.  0.  1 ;  31 
L.  J.  Ch.  402. 

*  Whicker  v.  Sume  (1858),  7  H.  L.  C.  124  ;  28  L.  J.  Ch.  396  ;  Thornton  v. 
Curling  (1824),  8  Sim.  310  ;  Campbell  v.  Beaufoy  (1859),  Johns.  320.  Compare 
Westlake,  p.  114. 

*  I.e.,  Rule  as  to  effect  of  change  of  domicil  after  execution  of  will.  See  p.  680,. 
post. 
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the  Wills  Act,  1861  (24  &  25  Yict.  c.   114),i  ss.  1  and  2,  and 
applies  as  well  to  aliens  as  to  British  subjects.^ 

1.  Testator  is  domiciled  in  a  country  where  the  age  of  majority 
is  25,  and  where  a  minor  cannot  make  a  will.  He,  when  resident 
but  not  domiciled  in  England,  makes  a  will  of  movables  at  the  age 
■of  22  and  dies.     The  will  is  invalid. 

2.  An  Englishman,  domiciled  in  England  but  living  in  Yir- 
ginia,  makes  a  will  when  19  years  of  age.  The  will,  though  valid 
by  the  law  of  Virginia,  is  invalid  here,  on  the  ground  that  an 
infant  is  incapable  of  making  a  will.^ 

Formal  invalidity  of  will. 

A  will,  though  made  by  a  person  capable  of  making  it,  may 
nevertheless  be  invalid  for  want  of  some  formal  requisite — e.g., 
■signature  by  the  testator,  attestation  by  the  required  number  of 
witnesses,  and  so  forth.  It  may,  in  short,  be  defective  for  want 
(to  use  the  terms  of  English  law)  of  due  execution.  Such  a  defect 
•constitutes  a  formal  invalidity. 

The  question  whether  a  will  is  duly  executed,  or,  in  other 
words,  whether  it  is  or  is  not  formally  valid,  must  be  determiued 
in  accordance  with  the  law  of  the  testator's  domicil.  In  cases,  in 
«hort,  of  testamentary  disposition,  as  in  cases  of  intestate  succession, 
the  rule  of  our  Courts  (though  subject  now,  as  regards  formal 
validity,  to  considerable  exceptions*)  is  to  look  to  the  law  of  the 
testator's  domicil.  This,  it  should  carefully  be  noted,  is  still  the 
rule.  It  applies  to  all  wills,  whether  of  British  subjects  or  of 
aliens,  which,  for  whatever  reason,  do  not  fall  within  the  exceptions 
to  Eule  185.5 

1.  An  American  citizen  domiciled  at  New  York,  but  resident 
in  England,  makes  his  will  while  in  England,  according  to  the 
formalities  required  by  the  English  Wills  Act.  The  will  is  invalid, 
-a,ccording  to  the  law  of  New  York,  for  want  of  publication.^  His 
will  is  invalid. 

1  These  sections  are  reproduced  in  Exoeptiona  1  and  2,  pp.  673,  677,  post.  But 
.see  Eule  187,  p.  680, ^os^ 

a  In  Goods  ofMaraver  (1828),  1  Hagg.  Eoc.  498 ;  Story,  s.  465. 

3  Revised  Code  of  Virginia,  224,  cited  4  Kent  (12th  ed.),  p.  506,  note  (e). 

*  See  Exceptions  1  and  2,  pp.  673,  677,  post. 

5  See,  e.g.,  In  Goods  of  lacroix  (1877),  2  P.  D.  94  ;  but  note  that  the  "  la-w  of  the 
testator's  domicil  "  means,  as  already  explained  (see  p.  81,  note  2,  and  p.  662,  ante)y 
the  law  or  rule  applicable  to  the  particular  case. 

«  See  4  Kent  (12th  ed.),  p.  515,  note  (b). 
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2.  An  American  citizen,  domiciled  at  New  York,  executes  when 
in  France  a  holograph  will,  valid  by  the  law  of  France,  but  not 
attested  as  required  by  the  law  of  New  York.  He  leaves  movable 
property  in  England.     His  wiU  is  invalid. 

3.  A  British  subject  born  in  the  Mauritius,  but  whose  parents 
were  at  the  time  of  his  birth  domiciled  in  France,  comes  to 
England  and  acquires  an  English  domicil.  He,  whilst  in  London, 
executes  a  will  of  movables  in  England  according  to  the  forms 
required  by  the  law  of  Mauritius,  but  not  according  to  the  English 
WiUs  Act.     The  will  is  invalid.' 

4.  A  naturalized  British  subject  is  resident  in  England,  but 
his  domicil  of  origin  is  in  one  of  the  United  States.  He  retains 
his  American  domicil,  and  whilst  on  a  visit  to  the  Continent 
makes  a  will,  which  is  executed  in  accordance  with  the  formalities 
required  by  the  English  "Wills  Act,  but  not  in  accordance  with  the 
formalities  required  either  by  the  law  of  the  testator's  domicil 
or  by  the  law  of  thte  country  where  the  will  is  made.  The  will  is 
invalid.^ 

Material  invalidity. 

A  will  made  by  a  person  under  no  testamentary  incapacity ' 
and  duly  executed  or  formally  valid  ^  may  nevertheless  be  invalid, 
or  wholly  or  in  part  inoperative,  because  it  contains  provisions  to 
which  the  law  will  not  give  effect.  Thus,  English  law  prohibits 
hequests  upon  trust  for  accumulation  beyond  certain  periods;*  the 
law  of  France,"  as  of  Scotland,^  invalidates  bequests  of  more  than 
a  certain  proportion  of  the  testator's  property  in  derogation  of 
the  rights  of  his  widow  or  children ;  the  law  of  Louisiana 
makes  void  a  bequest  for  charitable  purposes  to  an  unincorporated 
body  of  persons.^     Such  invalidity,  arising  from  the  nature  of  the 

'  Remark  that  this  -wiU  does  not  come  within  Exception  1,  p.  673,  post,  nor -within 
Exception  2,  p.  677,  post. 

2  Such  a  will,  being  invalid  by  the  law  of  the  testator's  domicil,  falls  within 
Rule  185,  p.  669,  <mte,  and  does  not  fall  within  either  of  the  Exceptions  to  it.  See 
App.,  Note  18,  "The  Wills  Act,  1861."  See,  as  further  illustration.  In  Goods  of 
■Gatti  (1879),  27  W.  R.  323  ;  and  contrast  In  re  Gaily  (1876),  1  P.  D.  438. 

2  Seep.  669,  ante. 

*  The  TheUusson  Act  (39  &  40  Geo.  III.  u.  98). 

*  See  Thornton  v.  Cmling  (1824),  8  Sim.  310. 

«  Conf.  Bell,  Principles  of  Law  of  Scotland  (9th  ed.),  ss.  1579,  1582,  1592. 
'  Maedonald   v.  Macdonald  (1872),  L.  R.  14  Eq.  60.     See  Scotch  case,  Boe  v. 
Anderson  (1862),  Ct.  of  Sess.  Rep.,  2nd  ser.,  xxiv.,  p.  732. 
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bequest,  is  termed  material  or  intrinsic  invalidity,  and  whether 
a  will  is  or  is  not  void  wholly  or  in  part  on  account  of  such 
material  or  intrinsic  invalidity  depends  upon  the  law  of  the 
country  where  the  testator  is  domiciled.  Thus,  where  a  British 
subject  domiciled  in  France  made  a  disposition  of  his  movable 
property  which,  though  valid  by  the  law  of  England,  was  invalid, 
by  the  law  of  France,  the  will  was  held  inoperative.^ 

Nor  is  the  effect  of  the  material  invalidity  of  a  will  affeetedj. 
at  any  rate  where  there  is  no  change  of  domicil,  by  the  WUls 
Act,  1861  (24  &  25  Yict.  c.  114). ^  That  Act  renders  formaUy 
valid,  and  therefore  admissible  to  probate,  a  will  which  might 
otherwise  be  bad  for  defects  of  form ;  but  even  when  a  will  has 
been  admitted  to  probate  in  solemn  form,  and  therefore  must  be 
held  not  defective  as  to  its  formal  requisites,  it  is,  in  so  far  as  its 
provisions  contravene  the  law  of  the  testator's  domicil,  treated 
here  as  inoperative,  and  the  persons  obtaining  probate  wUl  be  held- 
by  the  Courts  to  be  trustees  for  those  who  would  be  entitled  to 
succeed  to  deceased's  property  if  (as  far  as  the  inoperative  pro- 
visions go)  he  had  died  intestate. 

Where  a  will  was  admitted  to  probate  in  solemn  form,  but- 
there  was  a  doubt  whether  the  provisions  were  valid  according  to- 
the  testator's  lex  domicilii,  the  law  was  thus  laid  down  : — 

"  A  probate  is  conclusive  evidence  that  the  instrument  proved. 
"  was  testamentary  according  to  the  law  of  this  country.  But  it 
"  proves  nothing  else.  That  may  be  illustrated  in  this  way : 
"  Suppose  there  was  a  country  in  which  the  form  of  a  wOl  was 
"  exactly  similar  to  that  in  this  country,  but  in  which  no  person 
"  could  give  away  more  than  half  his  property.  Such  an  instru- 
"  ment  made  in  that  country  by  a  person  there  domiciled,  when. 
"  brought  to  probate  here,  would  be  admitted  to  probate  as  a 
"  matter  of  course.  Probate  would  be  conclusive  that  it  was  testa- 
"  mentary,  but  it  would  be  conclusive  of  nothing  more;  for  after 
"  that  there  would  arise  the  question,  how  is  the  Court  that  is  to 
"  administer  the  property  to  ascertain  who  is  entitled  to  it  ?  For 
"  that  purpose  you  must  Look  beyond  the  probate  to  know  in  what 
"  country  the  testator  was   domiciled,   for  by  the  law   of  that 

1  Thornton  v.  Curling  (1824),  8  Sim.  310 ;  Campbell  v.  Beaufoy  (1859),  Johnson, 
320.     See  Whicker  v.  Bume  (1868),  7  H.  L.  C.  124,  156,  157. 

These  oases  were  no  douht  decided  in  reference  to  the  law  as  it  stood  before  1861, 
but  (at  any  rate  when  there  is  no  change  of  domicil)  the  Wills  Act,  1861,  does  not,, 
it  is  submitted,  affect  the  matter. 

2  See  Rule  187,  p.  680,  post,  and  App.,  Note  18,  "  The  Wills  Act,  1861." 
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*'  country  the  property  must  be  administered.  Therefore,  if  the 
"  testator,  in  the  case  I  have  supposed,  had  given  away  all  his 
*'  property,  consisting  of  10,000/.,  it  would  be  the  duty  of  the 
*'  Court  that  had  to  construe  the  will  to  say  o,000/.  only  can  go 
"  according  to  the_  direction  in  the  will ;  the  other  5,000/.  must  go 
"  in  some  other  channel."  ' 

1.  T,  domiciled  in  England,  but  resident  in  France,  makes 
a  will  leaving  his  movable  property  to  trustees  upon  trusts 
for  accumulation  beyond  the  period  allowed  by  the  Thellusson 
Act.  The  wiU,  in  whatever  form  it  is  made,  is  as  regards  such 
trusts  invalid.^ 

2.  T,  domiciled  in  France,  makes  a  will  while  in  England 
containing  provisions  in  contravention  of  French  law.  The  wiU 
is  made  in  the  form  required  by  French  law.  It  is  here,  as 
regards  such  provisions,  inoperative  and  invalid.' 

3.  T  dies  domiciled  in  England.  He  bequeaths  "  unto  the  Priests 
"  of  the  Society  of  Jesus,  [domiciled]  at  Richmond,  Victoria,  2,000/. 
"  sterling,  to  be  spent  in  masses  for  the  soul  of  my  late  wife."  The 
legacy  is  void  under  the  law  of  England  {lex  domicilii)  as  a  gift 
to  a  superstitious  use  ;  it  is  valid  under  the  law  of  Victoria.  The 
"will  is,  so  far  as  the  legacy  is  concerned,  invalid.* 

Exception  1.^ — Every  will  and  other  testamentary  instru- 
ment made  out  of  the  United  Kingdom  by  a 
British  subject  (whatever  may  be  the  domicil  of 
such  person  at  the  time  of  making  the  same  or  at 
the  time  of  his  or  her  death)  shall,  as  regards 
personal  estate,  be  held  to  be  well  executed  for  the 
purpose  of  being  admitted  in  England  and  Ireland 
to  probate,  and  in  Scotland  to  confirmation,  if  the 
same  be  made  according  to  the  forms  required  either 
[1]  by  the  law  of  the  place  where  the  same  was 
made,  or 

1  Whicker  v.  Sume  (1858),  7  H.  I,.  C.  124,  156,  157,  iudgment  of  Cranworth,  0. 
•Conf.  judgment  of  Lord  Weneleydale,  ihid.,  165,  166. 

2  Freke  v.  Carbery  (1873),  L.  R.  16  Eq.  461. 

3  Thornton  v.  Ourlinff  (1824),  8  Sim.  310. 

*  A  legacy  by  a  testator  domiciled  in  England,  void  by  tbe  law  of  England,  is 
invalid  thougli  given  to  persons  not  domiciled  in  England.  In  re  Elliott,  Elliott  \. 
Johnson  (1891),  39  W.  K.  297,  judgment  of  North,  J. 

^  The  Wills  Act,  1861  (24  &  26  Vict.  c.  114),  s.  1.  See  App.,  Note  18,  "The 
IVills  Act,  1861." 
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[2]  by  the  law  of  the  place  where  such  person 
was  domiciled  when  the  same  was  made,  or 

[3]  by  the  laws  then  in  force  in  that  part  [if 
any]^  of  His  Majesty's  dominions  where  he 
had  his  domicil  of  origin. 

Comment. 

This  Exception  is  (except  the  figures  and  words  in  square 
brackets)  given  in  the  terms  of  the  Wills  Act,  1861  (24  &  25  Yict. 
c.  114),  s.  1;  the  words  "if  any,"  suggested  hy  In  Goods  of 
Lacroix,^  are  added  for  the  sake  of  clearness. 

It  will,  however,  be  observed  that  part  of  the  Exception '  refers 
to  cases  in  which  there  may  have  been  a  change  of  domicil 
between  the  execution  of  the  will  and  the  death  of  the  testator, 
and  therefore  are  not,  strictly  speaking,  within  an  Exception  to 
Eiule  185.  The  effect  of  a  change  of  domicil^  is  considered  in 
the  comment  upon  Rule  187. 

A  wiU  to  come  within  this  Exception  must  be,  first,  a  will 
"  made  out  of  the  United  Kingdom  "  ^  {e.g.,  in  Gruernsey  or  in 
France) ;  secondly,  a  will  "  made  by  a  British  subject,"  who  may 
be  either  a  natural-born  or  a  naturalized^  British  subject,  but 
must  be  a  British  subject  at  the  time  when  the  will  is  executed ; '' 
thirdly,  a  will  of  "  personal  estate."  The  term  "  personal  estate  " 
is  used  in  its  strict  technical  sense,  and  includes  all  interests  in 
English  land  (e.g.,  leaseholds)  which  come  within  the  description 
of  personal  estate,*  though  such  interests  are  not  movables.^ 

"When  the  above  three  conditions  are  fulfilled,  a  will  (though 
not  executed  according  to  the  form  required  by  the  law  of  the 
testator's  domicil  at  the  time  of  his  death)  will  be  held  to  be 
"  well  executed  for  the  purpose  of  being  admitted  to  probate " 


1  See  In  Goods  of  Lacroix  (1877),  2  P.  D.  94.     The  expression  "His  Majesty's, 
dominions  "  is  of  course  equivalent  to  "  British  dominions  "  as  defined  p.  68,  ante. 

2  (1877),  2  P.  D.  94. 

'  Viz.,  the  words  in  the  parenthesis  and  clause  2. 

*  See,  especially,  p.  681,  note4,  ^osi. 

*  For  meaning  of  "  United  Kingdom,"  see  p.  68,  ante. 
0  In  Goods  of  Gaily  (1876),  1  P.  D.  438. 

'  In  Goods  of  Von  Buseck  (1881),  6  P.  D.  211 ;  Blomm  v.  Fawe  (1883),  8  P.  D. 
101,  106,  judgment  of  Hannen,  Pres.,  and  (1884),  9  P.  D.  (C.  A.)  130. 
8  In  re  Grassi,  [1905]  1  Oh.  684;   Carltm  v.  Carlton  (1887),  38  W.  R.  711. 
»  See  pp.  74—77,  ante. 


SUCCESSION  TO  MOVABLES.  675 

{i.e.,  will  be  held  formally  valid),  if  executed  according  to  any  of 
the  forms  specified  in  the  Exception. 

As  the  Wills  Act,  1861  (24  &  25  Vict.  o.  114),  does  not  invali- 
date ^  a  will  made  in  any  form  which  would  be  valid  inde- 
pendently of  the  Act,  a  British  subject  can  still  make  a  valid  will 
of  movables  by  following  the  form  required  by  the  law  of  his 
actual  domicil.  Hence  it  may  happen  that  a  British  subject  pos- 
sibly has,  when  residing  out  of  the  United  Kingdom,  a  choice  of 
three  ^  different  forms,  according  to  any  one  of  which  he  may  make 
a  will  of  movables  which  will  be  held,  as  far  as  form  goes,  valid 
in  England.  Thus,  a  British  subject  is  domiciled  in  Germany. 
At  the  moment  of  making  his  will  he  is  travelling  in  Italy.  He 
is  the  son  of  Canadian  parents  and  has  a  Canadian  domicil  of 
origin.  He  may  make  a  valid  will  of  movables  in  any  one 
of  three  different  forms,  viz.,  the  German  form  {lex  domicilii), 
the  Italian  form  {lex  actus),  the  Canadian  form  {lex  domicilii 
originis) . 

If,  however,  the  testator  is  a  naturalized  British  subject,  his 
will,  if  made  only  in  accordance  with  the  form  required  by  the 
law  of  the  place  where  he  has  his  domicil  of  origin,  may  very 
well  turn  out  to  be  invalid.  The  testator,  for  example,  is  a 
Frenchman  whose  domicil  of  origin  is  French.  He  becomes  a 
British  subject  by  naturalization.  He  is  domiciled  in  Massachu- 
setts and  is  resident  in  New  York,  where  he  makes  his  will  in 
accordance  with  the  forms  required  by  the  law  of  the  place  where 
he  has  his  domicil  of  origin  (viz.,  France),  but  not  in  accordance 
with  the  forms  required  by  the  law  of  New  York.  The  will  is 
invalid.  It  is  not  made  according  to  the  forms  required  by  the 
law  of  the  country  where  the  testator  is  domiciled,  viz.,  Massa- 
chusetts. It  is  not  made  according  to  the  forms  required  by  the 
law  of  the  place  where  it  is  made,  viz.,  New  York.  It  is  made 
according  to  the  forms  required  by  the  law  of  the  place  where  the 
testator  has  his  domicil  of  origin  (viz.,  France),  but  this  place  is 
not  "part  of  His  Majesty's  dominions." 

If,  indeed,  the  law  of  Massachusetts  held  such  a  will  valid  when 

'  "  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  other  testamentary 
' '  instrument,  as  regards  personal  estate,  which  would  have  been  valid  if  this  Act 
"  had  not  been  passed,  except  as  such  will  or  other  testamentary  instrument  may 
' '  be  revoked  or  altered  by  any  subsequent  will  or  testamentary  instrument  made 
"  valid  by  this  Act."     The  WiUs  Act,  1861,  u.  4. 

'  If  there  has  been  a  change  of  domicil,  he  has  in  effect  a  choice  of  four  different 
forms.     See  p.  667,  note  1,  cmte;  and  Rule  187,  p.  680,  post. 

Y  V  9, 
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made  by  a  British  subject,!  the  will  might  be  good  as  being  made 
in  accordance  with  the  testator's  lex  domicilii,  but  it  may  pretty 
confidently  be  assumed  that  the  Courts  of  Massachusetts  would 
not  hold  the  will  valid,  and  therefore  that  it  would  neither  under 
Eule  184  nor  under  Exception  I  be  held  valid  in  England. 

Illustrations. 

1.  T,  a  British  subject  domiciled  in  England,  goes  for  a  few 
hours  to  Boulogne.  While  there  he  executes  a  wiU  of  all  his 
personal  property,  including  English  leaseholds,  in  accordance 
with  the  forms  required  by  the  law  of  France,  but  not  in 
accordance  with  the  forms  required  by  the  Wills  Act,  1837.  The 
will  is  vaUd. 

2.  The  circumstances  are  the  same  as  in  Illustration  1,  except 
that  T  executes  a  will  of  all  his  real  and  personal  property.  The 
will  is,  as  regards  the  real  property,  invalid,  but  as  regards  the 
personal  property,  valid. ^ 

y.  T,  a  British  subject,  is  the  son  of  Canadian  parents  and  has 
a  Canadian  domicil  of  origin.  He  is  travelling  in  Italy.  He  is 
domiciled  in  Denmark.  He  makes  a  will  of  all  his  movable 
property  in  accordance  with  the  form  required  either  (a)  by  the  law 
of  Denmark  {lex  domicilii),  or  (b)  by  the  law  of  Italy  {lex  actus),  or 
(c)  by  the  law  of  Canada  {lex  domicilii  originis).     The  will  is  vaHd. 

4.  T  is  a  Frenchman  whose  domicil  of  origin  is  French.  He 
has  become  a  British  subject  by  naturalization.  He  is  domiciled 
in  Massachusetts.  He  makes  a  holograph  will  in  accordance  with 
the  forms  required  by  the  law  of  France  {lex  domicilii  originis),  but 
not  in  accordance  with  the  forms  required  by  the  law  of  Massachu- 
setts, where  he  is  domiciled.     The  will  is  invalid. 

6.  T,  an  Englishwoman,  was  a  natural-bom  British  subject  and 
at  her  birth  domiciled  in  England.  She  marries  a  German  subject 
and  thereby  becomes  an  alien.  After  her  marriage  T  executes  a 
will  of  movables  executed  in  accordance  with  the  forms  required 
by  English  law  {lex  domicilii  originis),  but  not  in  accordance  with 
the  forms  required  by  German  law.     The  will  is  invalid.' 

1  See  In  Goods  of  Lacroix  (1887),  2  P.  D.  94,  where  a  will  made  by  a  Frenchman 
naturalized  in  England  but  domioiled  in  France  was,  though  made  in  the  English 
form,  held  yalid  on  the  ground  that  the  French  Courts  held  such  a  will  good  in  the 
case  of  a  British  subject. 

*  Compare  p.  674,  ante. 

3  Bloxam  v.  Fmre  (1884),  9  P.  D.  (C.  A.)  130.  Tat  the  time  of  executing  the 
will  was  an  alien,  and  therefore  the  will  does  not  come  within  Exception  1. 
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Exception  2} — Every  will  and  other  testamentary  instru- 
ment made  within  the  United  Kingdom  by  any 
British  subject  (whatever  may  be  the  domicil  of 
such  person  at  the  time  of  making  the  same,  or  at 
the  time  of  his  or  her  death)  shall,  as  regards 
personal  estate,  be  held  to  be  well  executed,  and 
shall  be  admitted  in  England  and  Ireland  to  pro- 
bate, and  in  Scotland  to  confirmation,  if  the  same 
be  executed  according  to  the  forms  required  by  the 
laws  for  the  time  being  in  force  in  that  part  of  the 
United  Kingdom  where  the  same  is  made. 

Comment. 

This  Exception  reproduces  verbatim  the  Wills  Act,  1861  (24 
&  25  Yict.  e.  114),  s.  2.  It  will  be  noticed  that  the  words  in 
parenthesis  refer  to  cases  where  there  may  have  been  a  change  of 
domicil  between  the  execution  of  the  will  and  the  death  of  the 
testator,  and  therefore  are  not,  strictly  speaking,  within  an  Excep- 
tion to  Rule  185.  The  effect  of  the  terms  referring  to  a  change 
of  domicil  is  considered  in  the  comment  upon  Rule  187. 

A  will  to  come  within  this  Exception  must  be :  first,  a  will 
"  made  within  the  United  Kingdom  "  ;  secondly,  a  will  made  by 
a  "British  subject,"  who  may  be  either  a  natural-born  or  a 
naturalized  British  subject,  but  must  be  a  British  subject  at  the 
time  when  the  will  is  executed;^  thirdly,  a  will  of  "personal 
estate  "  in  the  strict  sense  of  that  term.^  If  these  conditions  are 
satisfied,  a  will  (though  not  duly  executed  according  to  the  law 
of  the  testator's  domicil)  will  be  held  to  be  well  executed,  and  will 
be  admitted  to  probate  {i.e.,  will  be  held  fonually  valid)  if 
executed  "  according  to  the  forms  required  by  the  laws  for  the 
"  time  being  in  force  in  that  part  of  the  United  Kingdom  where 
"  the  sajne  is  made."  Thus,  a  British  subject  may,  when  within 
the  United  Kingdom,  make  a  will  of  movables  which  is  to  be 
held  duly  executed  if  he  makes  it  either  according  to  the  form 
required  by  the  law  of  the  country  where  he  is  domiciled  [e.g., 

1  24  &  25  Vict.  0.  114,  s.  2.  See  App.,  Note  18,  "  The  Wills  Act,  1861"  ;  note 
that  "  United  Kingdom  "  does  not  include  the  Isle  of  Man  or  the  Chami<jl  Islands : 
see  p.  68,  amte. 

"  Compare  p.  674,  note  1,  ante. 

3  See  p.  674,  ante. 
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Mauritius)  or  according  to  the  form  required  by  the  law  of  the 
country  where  the  will  is  made,  e.g.,  Scotland. 

A  will,  it  should  be  noticed,  which  falls  within  either  Excep- 
tion 1  or  Exception  2,  though  it  must  be  held  by  an  English 
Court  to  be  duly  executed  or  free  from  any  formal  defect,  may 
still,  as  before  the  Act  of  1861,  be  invalid,  either  because  the 
testator  is,  according  to  the  law  of  his  domicil,  incapable^  of 
mating  a  will,  or  because  the  will  is  materially  invalid  or 
inoperative  as  containing  provisions  contravening  the  law  of  the 
testator's  domicil. 

Sub-Rule. — The  law  of  a  deceased  person's  domicil  at 
tlie  time  of  his  death,  in  general,  determines  whether,  as 
to  his  movables,  he  does  or  does  not  die  intestate. 

Comment. 

This  Sub-Eule  is  an  immediate  result  of  the  principle  that  the 
validity  of  a  will'^  is  in  general  determined  by  the  law  of  a 
testator's  domicil.  A  French  citizen  dies  domiciled  in  England, 
leaving  an  unattested  testamentary  document,  written  wholly  in 
his  own  hand  and  signed  by  himself.  At  the  moment  of  executing 
it  he  is  resident  in  Paris  ;  he  leaves  no  other  will.  Our  Courts  will 
decide,  looking  wholly  to  ordinary  English  law,  that  the  document 
is  not  a  will,  i.e.,  that  the  deceased  has  died  intestate.  If,  on  the 
other  hand,  the  testator  had  died  in  England  but  domiciled  in 
France,  and  the  document  had  been  executed  in  England,  our 
Courts  would,  in  deciding  whether  it  constituted  a  will  or  not,  have 
looked  wholly  to  French  law.  In  either  case,  therefore,  whether 
the  testator  does  or  does  not  leave  a  valid  will,  or,  ia  other  words, 
whether  he  does  or  does  not  die  intestate,  is  determined  by  our 
Courts  in  accordance  with  the  law  of  the  deceased's  domicil. 

The  efPect,  however,  of  Exceptions  1  and  2  to  Rule  186,'  and  of 
Eule  187,*  or,  in  other  words,  of  the  Wills  Act,  1861  (24  &  25 
Vict.  c.  114),  occasionally  is  that  wills  are  held  valid  by  our  Courts 
though  not  made  in  accordance  with  the  testator's  lex  domicilii,  or, 
in  other  words,  that  a  deceased  person  is  held  by  English  Courts 

'  See  Rule  185,  p.  669,  ante. 

^  See  Eule  184,  p.  667,  ante,  and  Rule  185,  p.  669,  ante;  and  compare  Rule  183, 
p.  664,  ante. 

'  See  pp.  673,  677,  ante. 
*  See  p.  680,  post. 
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to  have  died  testate  who,  according  to  the  law  of  his  domioil  at 
the  time  of  his  death,  has  died  intestate. 

(m)  Interpretation  of  Will. 

Rule  186. — Subject  to  the  exception  hereinafter 
mentioned,  a  will  of  movables  is  (in  general)  to  be 
interpreted  v^ith  reference  to  the  law  of  the  testator's 
domicil  at  the  time  when  the  will  is  made. 

Comment. 

This  Rule  bears  upon  two  different  cases : — 

Mrst.  Where  the  testator  uses  technical  terms  of  law,  which 
have  a  definite  meaning  attached  to  them  by  the  law  of  his  domicil, 
his  will  must  be  interpreted  with  reference  to  such  law. 

Secondly.  Where  he  has  used  terms  the  meaning  of  which  is  not 
governed  by  a  rule  of  law,  such  as  names  of  measures,  weights, 
money,  &c.,  it  is  reasonable  to  presume,^  in  the  absence  of  ground 
to  the  contrary,  that  he  meant  the  measures,  weights,  &c.,  known 
by  these  names  in  the  country  where  he  was  domiciled. 

Except,  however,  in  the  cases  in  which  the  construction  of  a  will 
is  governed  by  an  absolute  rule  of  law,  the  maxim,  that  the  terms 
of  a  will  should  be  construed  with  reference  to  the  law  of  the  testa- 
tor's domicil,  is  a  mere  canon  of  interpretation,  which  should  not 
be  adhered  to  when  there  is  any  reason,  from  the  nature  of  the 
will,  or  otherwise,  to  suppose  that  the  testator  wrote  it  with 
reference  to  the  law  of  some  other  country.^ 

Exception. — Where  a  will  is  expressed  in  the  technical 
terms  of  the  law  of  a  country  where  the  testator  is 
not  domiciled,  the  will  should  be  construed  with 
reference  to  the  law  of  that  country. 

Comment. 

There  are  at  least  two  different  eases  to  which  the  principle  of 
this  Exception  applies  : ' 

Mrst.  When  a  will  is  expressed  in  the  technical  terms  of  the 

'  See  Intro.,  G-eneral  Principle  No.  VI.,  pp.  69,  60,  ante. 

-  In  re  Friee,  [1900]  1  Oh.  442,  462,  463,  judgment  of  Stirling,  J. ;  In  re  D'Este's 
Settlement,  [1903]  1  Oh.  898,  900,  judgment  of  Buckley,  J. ;  In  re  Scholejield,  [1905] 
2  Oh.  408. 

3  Compare  1  McLaren,  Law  of  Wills  and  Succession,  ss.  63 — 70. 
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country  where  it  is  executed,  the  presumption  is  that  the  testator 
had  reference  to  the  law  of  the  place  of  execution,  and  the  will, 
therefore,  should  be  construed  with  reference  to  that  law.  Thus, 
a  testator  domiciled  in  England,  but  living  in  France,  executes  a 
will  there  in  French,  which  is  expressed  in  all  the  technical  terms 
of  French  law.  Such  a  will  ought,  it  is  conceived,  to  be  inter- 
preted with  reference  to  French  law. 

Secondly.  When  a  will  is  expressed  in  the  technical  terms  of 
the  country  where  it  is  to  be  carried  into  effect,  the  presumption 
again  is  that  the  testator  had  reference  to  the  law  of  the  country 
where  the  wiU  was  to  be  carried  into  effect,  and  the  will,  therefore, 
should  be  construed  with  reference  to  that  law. 

Thus,  an  Englishman  domiciled  in  France  executes  a  wiU  there, 
leaving  his  money  on  English  trusts  to  be  executed  in  England. 
The  will  is  expressed  in  the  technical  terms  of  English  law.  There 
cannot,  it  is  conceived,  be  a  doubt  that  the  will  must  be  inter- 
preted with  reference  to  English  law. 


{iv)   Effect  of  Change  of  Testator's  Domicil  after 
Execution  of  Will. 

Rule  187. — [Subject  to  the  possible  exception  herein- 
after mentioned]  no  will  or  other  testamentary  instrument 
[whether  executed  by  a  British  subject  or  by  an  alien ^] 
shall  be  held  to  be  revoked  or  to  have  become  invalid, 
nor  shall  the  construction  thereof  be  altered  by  reason 
of  any  subsequent  change  of  domicil  of  the  person 
making  the  same.* 

Comment. 

A  testator  may  execute  his  will  when  domiciled  in  France,  and 
may  die  when  domiciled  in  England.  If  this  is  so,  the  question 
arises  whether  the  validity  of  the  will  depends  on  the  law  of  France 
or  on  the  law  of  England.  It  is  to  a  case  of  this  kind  that 
Kule  187  applies. 

This  Rule,  if  we  omit  the  words  in  brackets,  reproduces  verbatim 
the  Wills  Act,  1861  (24  &  25  Vict.  c.  114),  s.  3  ;3  with  this  Rule 

'  This  view  confirmed  :    Se  Groos,  [1904]  P.  269. 

2  WiUs  Act,  1861  (24  &  25  Viot.  u.  114),  s.  3. 

3  See  App.,  Note  18,  "  The  Wills  Act,  1861." 
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should  be  read  the  two  Exceptions  to  Eule  185^  whereof  Excep- 
tion 1^  reproduces  the  Wills  Act,  1861,  s.  1,  and  Exception  2^ 
reproduces  the  Wills  Act,  1861,  s.  2.  Our  Eule,  taken  together  with 
that  part  of  these  Exceptions  which  refers  to  a  change  of  domicil, 
emhodies  an  alteration  in  the  law  with  respect  to  the  efCect  on  the 
validity  of  a  will  of  a  change  in  the  testator's  domicil  after  the 
execution  of  the  will.* 

Up  to  1861  our  Courts  probably  held'  (as  appears  still  to  be 
maiatained  by  the  Courts  of  those  parts  of  the  United  States 
where  the  English  common  law  prevails^)  that  a  will  invalid  in 
point  of  form  by  the  law  of  the  country  where  the  testator  dies 
domiciled  is  to  be  held  invalid,  even  though  perfectly  valid 
according  to  the  law  of  the  country  where  the  will  was  executed. 
Thus,  if  a  testator,  while  domiciled  in  France,  made  a  holograph 
will  in  the  form  allowed  by  the  law  of  France,  but  not  duly 


•  See  p.  669,  ante. 
2  See  p.  673,  ante. 
■'  See  p.  677,  ante. 

*  It  is  difSoult  to  understand  the  precise  relation  in  tbis  matter  between  sects.  1 
and  2,  on  the  one  hand,  and  sect.  3,  on  the  other,  of  the  Wills  Act,  1861.  Sect.  1 
and  sect.  2  each  provide  that  a  will  of  a  British  subject  which  comes  within  the 
terms  of  the  section  shall,  as  regards  personal  estate,  he  held  to  be  well  executed 
"  whatever  may  be  the  domicil  of  such  person  at  the  time  of  making  the  same, 
"or  at  the  time  of  his  or  her  death";  whilst  sect.  1  specifically  provides  that  a, 
will  shall  be  held  to  be  well  executed  "  if  the  same  be  made  according  to  the  forms 
"  required  .  .  by  the  law  of  the  place  where  such  person  was  domiciled  when 
"  the  same  was  made."  When  it  is  remembered  that  a  will  of  movables,  inde- 
pendently of  the  Act,  is  valid  if  made  in  accordance  with  the  forms  required  by  the 
law  of  the  place  where  the  testator  is  domiciled  at  the  time  of  his  death  (compare 
the  Wills  Act,  1861,  s.  4),  it  seems  to  foUow  that  a  wiU  of  movables  made  by  a 
British  subject  is  prevented,  by  sects.  1  and  2  of  the  Wills  Act,  1861,  from  being 
rendered  invalid  by  change  in  the  testator's  domicil.  But  sect.  3  enacts  that  no 
will  shall  become  invalid  by  reason  of  any  subsequent  change  of  domicil  of  the 
person  making  the  same.  The  result,  then,  in  respect  to  the  will  of  a  British 
subject  would  on  the  whole  appear  to  be  that,  as  regards  the  effect  to  be  attributed 
to  a  change  in  the  testator's  domicil  after  the  execution  of  his  will,  sect.  3  overlaps, 
so  to  speak,  sects.  1  and  2,  or,  in  other  words,  that  the  law  would,  as  regards  the 
will  of  such  British  subject,  be  unaltered,  were  the  provisions  in  sects.  1  and  2, 
which  have  regard  to  a  change  of  domicil,  omitted.  (See  App.,  Note  18,  "The 
Wills  Act,  1861.")  But  sects.  1  and  2  apply  only  to  a  will  made  by  a  British 
subject,  whereas  sect.  3  applies  to  a  will  made  by  an  alien.  Re  Groos,  [1904] 
P.  269. 

*  The  law  before  1861  as  to  the  effect  of  a  change  of  domicil  on  the  validity  of 
a  will  was  not  free  from  doubt.  Compare  Story,  o.  479  g,  and  Westlake  (1st  ed.), 
8.  326. 

8  See  Story,  s.  479  g,  citing  Nat  v.  Com,  10  Mias.  343.  See  Dupuy  v.  Wuriz, 
63  N.  T.  556  ;  Moultrie  v.  Hunt,  23  N.  T.  394. 
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executed  according  to  the  English  Wills  Act,  and  afterwards  died 
domiciled  in  England,  his  will  was,  before  1861,  held  invalid  here.i 
The  enactment  (the  Wills  Act,  1861,  s.  3)  embodied  in  Eule  187 
was  passed  to  remedy  the  inconveniences  or  remove  the  doubts 
arising  from  this  state  of  the  law. 

As  the  Wills  Act,  1861  (24  &  25  Yict.  c.  114),  applies  to  aU 
wills  made  by  persons  who  die  after  6th  August,  1861,  and  as  the 
third  section  of  the  Act  applies  to  the  wills  both  of  aliens  and  of 
British  subjects,  a  will  made  by  a  person  capable  of  making  it  by 
the  law  of  his  domicil  at  the  time  of  its  execution,  and  made  ia 
the  form  required  by  such  law,  will  not  now  be  treated  by  any 
English  Court^  as  invalid,  either  because  the  testator  was  under 
a  testamentary  incapacity  by  the  law  of  the  country  where  he  died 
domiciled  (in  which  case  the  law  seems  to  have  been  the  same 
before  the  Act  as  it  is  now),  or  because  the  will  is  not  made  in 
the  form  required  by  the  law  of  such  country. 

It  is  also  clear  that  all  questions  of  interpretation  must  be  dealt 
with  exactly  as  they  would  have  been  dealt  with  had  the  testator 
not  changed  his  domicil. 

First  Question. — Can  a  will,  which  is  invalid  by  the  law  of  the 
testator's  domicil  at  the  time  of  its  execution,  be  rendered  valid  by 
his  subsequent  change  of  domicil  ? 

As  we  are  concerned  only  with  the  rules  of  law  applied  by 
English  Courts,  the  question  raised  is,  whether  our  Courts  will  or 
will  not,  under  all  circumstances,  hold  a  will  invalid  because  it 
was  invalid  by  the  law  of  the  testator's  domicil  at  the  time  of  its 
execution  ?  This  inquiry  can  arise  only  on  the  supposition  that 
the  will,  though  invalid  by  the  law  of  the  testator's  domicil  at  the 
time  of  its  execution,  would  (but  for  the  possible  effect  of  that 
law)  be  valid  by  the  law  of  the  testator's  domicil  at  the  time  of 
his  death.  We  must  further  suppose  that  the  will  is  not  one 
which,  being  executed  by  a  British  subject,  is  made  in  one  of  the 
forms  allowed  by  the  Wills  Act,  1861,  ss.  1  and  2,  or,  in  other 
words,  which  comes  within  either  of  the  Exceptions  to  Rule  185. 

In  these  circumstances  the  answer  to  the  inquiry  is  in  no  way 
affected  by  the  Wills  Act,  1861  (24  &  25  Vict.  c.  114),  s.  3,  and 


'  In  the  case  of  an  Englishman  makiug  his  'will  in  England  and  dying  domiciled 
in  France,  inconvenience  would  not  arise,  since  Continental  Courts  maintain  the 
principle  locns  regit  actum,  or,  as  applied  to  the  present  case,  that  a  will  is  formally 
valid  if  made  according  to  the  forms  required  by  the  law  of  the  place  of  execution. 

'^  Or  by  any  Court  throughout  the  British  dominions. 
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is  probably  different  according  as  the  testator  dies  domiciled  in 
England  or  in  a  foreign  country. 

First.  Where  the  testator,  having  made  his  will  in  another 
country,  dies  domiciled  in  England,  the  view  our  Courts  will  take 
of  the  will  depends,  it  is  conceived,  on  the  cause  of  its  invalidity 
under  the  law  of  the  testator's  domicil  at  the  time  of  execution. 

The  capacity  of  a  testator  to  make  a  will  must  be  determined  by 
the  law  of  his  domicil  at  the  time  the  will  is  made.  "  The  law 
"  of  the  actual  domicil  of  the  party  at  the  time  of  the  making  of 
"  his  will  or  testament  [is],"  it  has  been  laid  down  on  high  autho- 
rity, "  to  govern  as  to  that  capacity  or  incapacity."  ^  Hence,  if 
the  testator  is  incapable  of  making  a  will  by  the  law  of  his  domicil 
at  the  time  of  its  execution,  his  will  must,  it  would  seem,  be  invalid 
at  the  time  of  his  death. 

The  form  of  a  will  is  perhaps  to  be  determined  by  the  law  of 
the  testator's  domicil  at  the  time  of  his  death. ^  If,  thei'efore,  the 
will  was  invalid  only  for  want  of  the  form  required  by  the  law  of 
the  testator's  domicil  at  the  time  of  its  execution,  the  will  might 
perhaps,  under  the  circumstances  supposed,  be  held  valid. 

The  material  or  intrinsic  validity  of  a  will  depends  on  the  law 
of  the  testator's  domicil  at  the  time  of  his  death.^ 

If,  therefore,  the  will  was  invalid  or  inoperative,  according  to 
the  law  of  the  testator's  domicil,  at  the  time  of  its  execution,  on 
account  of  its  material  invalidity,  i.e.,  on  account  of  its  provisions, 
but  the  provisions  of  the  will  are  not  opposed  to  the  law  of  the 
testator's  domicil  at  the  time  of  his  death,  the  will  is  valid. 

Secondly.  Where  the  testator,  having  made  his  will,  then,  after 
a  change  of  domicil,  dies  domiciled  in  a  foreign  country,  the  effect 
of  a  change  of  domicil  in  making  the  will  valid  will  depend  wholly 
on  the  law  of  the  country  where  the  testator  dies.  If  on  any 
ground  the  will  is  good  by  the  law  of  his  last  domicil  (e.  g.,  Erance), 
it  will  be  treated  as  valid  in  England. 

'  Story,  s.  465,  approved  by  Phillimore,  b.  863.  See,  however,  contra,  "West- 
lake  (4th  ed.),  p.  114,  and  compare  Savigny,  s.  377,  p.  282. 

^  I.e.,  where,  as  in  the  oaee  under  consideration,  24  &  25  Vict.  o.  114,  does  not  apply. 

"  ' '  There!  is  a.  nniversal  agreement  in  referring  to  the  law  of  the  domicil  at 
•'  death,  as  opposed  to  that  of  the  domicil  when  the  wiU  was  made,  all  questions  of 
"  its  intrinsic  validity  ;  as  of  the  proportion  of  his  estate  of  which  the  testator  may 
"  dispose,  legitim,  disherison  of  natural  heirs  by  simple  preterition,  and  so  forth." 
Westlake  (1st  ed.),  s.  328,  p.  310.  These  words  are  cited  from  the  first  edition  of 
Westlake,  Private  International  Law,  published  in  1859.  They  do  not,  as  far  as 
I  have  observed,  recur  in  his  later  editions;  but  see  Westlake  (4th  ed.),  p.  114. 
They  express,  however,  a  sound  principle. 
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Second  Question. — When  a  testator  or  testatrix,  having  made  a 
will,  subsequently  changes  his  or  her  domicil,  and  also  whether 
before  or  after  such  change  of  domicil  marries,  what  is  the  law  by 
which  to  determine  whether  the  marriage  operates  as  a  revocation 
of  the  will  ? 

This  inquiry  is  raised  by  the  fact  that  under  the  law  of  some 
countries  {e.g.,  England)  a  marriage  ipso  facto  revokes  any  wiE 
made  before  marriage  by  either  party  to  the  marriage,  whilst 
under  the  law  of  other  countries  [e.g.,  Scotland  or  France)  man-iage 
does  not  revoke  a  will  made  before  marriage  either  by  the  husband 
or  the  wife.  When,  therefore,  to  take  one  example  only,  H  makes 
a  will  whilst  domiciled  in  England,  and  afterwards  acquires  a 
Scotch  domicil  and  marries  W,  an  Englishwoman,  it  is  clearly 
necessary  to  determine  on  his  death  whether  the  validity  of  his 
will  is  to  be  determined  by  the  law  of  England,  where  he  was 
domiciled  when  he  made  it,  or  by  the  law  of  Scotland,  where  he  is 
domiciled  at  his  death.  If  its  validity  depends  upon  the  law  of 
England,  it  has  been  revoked  by  his  marriage.  If  its  validity 
depends  upon  the  law  of  Scotland,  it  remains  in  force  at  the  time 
of  his  death.  The  answer  to  our  question,  both  in  this  and  in 
every  other  case  that  can  arise,  is  that  English  Courts  determine 
the  effect  of  marriage  as  the  revocation  of  a  will  of  movables 
made  before  marriage  by  the  law  of  the  country  where  the  testator 
or  the  testatrix  is  domiciled  at  the  moment  of  the  marriage.^  In  order 
fully  to  appreciate  the  effect  of  the  rule  upheld  by  our  Courts,  it 
must  be  remembered  that  the  domicil  of  a  wife  becomes,  at  the 
moment  of  marriage,  the  same  as  the  domicil  of  her  husband. 
English  Courts  therefore,  in  effect,  hold  that  the  question  whether 
or  not  a  marriage  operates  as  the  revocation  of  a  will  which  has 
been  made  by  either  husband  or  wife  before  marriage,  must  be 
determined  in  accordance  with  the  law  of  the  country  where  he 
is  domiciled  at  the  moment  of  the  marriage.  Thus,  if  he  is  then 
domiciled  in  England,  the  marriage  revokes  any  will  already 
made,  either  by  himself  or  by  his  wife,  and  it  is  not  rendered  valid 
by  his  afterwards  acquiring  a  Scotch  domicil.  If  at  the  moment 
of  the  marriage  he  is  domiciled  in  Scotland,  neither  his  nor  his 
wife's  will  is  revoked  by  the  marriage,  even  though  at  the  time  of 
his  death  they  have  acquired  an  English  domicil.     Nor  is  the 


'  In  Goods  of  Reid  (1866),  L.  E.  1  P.  &  D.  74  ;  In  re  Martin,  Loustalm  v. 
Loustalan,  [1900]  P.  (C.  A.)  211  ;  Re  Groos,  [1904]  P.  269  ;  Westerman  v.  Schwab 
(1905),  13  So.  L.  T.  E.  594. 
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principle  adopted  by  our  Courts  inconsistent  witli  Rule  187,  or  in 
other  words,  with  the  Wills  Act,  1861,  s.  3.  Even  in  the  case 
of  a  Scotchwoman,  who,  by  marrying  a  Scotchman  domiciled  in 
England,  revokes  her  wiU  made  before  marriage,  the  revocation  is 
not  in  reality  caused  by  a  change  of  domicil,  but  by  a  very 
different  thing — the  doing  when  domiciled  in  England  of  an  act 
(namely,  marrying)  which  under  the  law  of  England  revokes  her 
will.i 

Illustrations. 

1.  A  testator,  when  domiciled  in  France,  makes  a  holograph 
will  of  movables  valid  by  the  law  of  France,  but  not  attested 
by  the  witnesses  required  by  the  English  Wills  Act.  He  after- 
wards becomes  domiciled  in  England  and  dies  there.  The  wlU.  is 
valid. ^ 

2.  An  Englishman  is  domiciled  in  a  country  where  minority 
ends  at  25,  and  minors  are  under  a  testamentary  incapacity.  He 
makes  a  wiU  of  movables  at  the  age  of  22,  and  after  he  has 
attained  the  age  of  25  acquires  a  domicil  and  dies  in  England. 
His  will  would  (probably)  be  held  invalid  in  England. 

3.  An  alien  when  domiciled  in  a  foreign  country  executes  in 
England  a  will  of  movables  according  to  the  forms  required  by  the 
law  of  England,  but  not  iu  accordance  with  the  forms  required  by 
the  law  of  his  domicil.  He  afterwards  becomes  domiciled  and  dies 
in  England.     The  will  is  possibly  valid  (?)  .^ 

4.  A  Frenchman  domiciled  in  France  makes  a  will  bequeathing 
his  movable  property  in  a  way  prohibited  by  the  law  of  France, 
but  not  prohibited  by  the  law  of  England.  He  becomes  domiciled 
and  dies  in  England.     The  will  {Hemble)  is  valid. 

5.  T,  a  man  domiciled  in  Scotland,  makes  a  will  of  movables 
there  and  then  marries.  After  his  marriage  he  becomes  and  dies 
domiciled  in  England.  His  will  is  valid,*  i.e.,  is  not  revoked  by 
the  marriage. 

'  "  The  rule  of  Bnglisli  law  which  makes  a  woman's  will  null  and  void  on  her 
^*  marriage  is  part  of  the  matrimonial  law,  and  not  of  the  testamentary  law. "  In  re 
Martin,  Loustalan  v.  Lomtalm,  [1900]  P.  (C.  A.)  211,  240,  judgment  of  "Vaughan 
Williams,  L.  J. 

2  Rule  187,  p.  680,  emte.     See  the  Wills  Act,  1861,  s.  3. 

^  See  p.  683,  ante. 

*  In  Goods  of  Meid  (1866),  L.  R.  1  P.  &  D.  74.  The  reader  should  bear  in  mind  that 
under  the  law  of  England  marriage  does  revoke,  whilst  under  the  law  of  Scotland 
it  does  not  revoke,  a  will  made  before  marriage. 
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6.  T,  a  man  domiciled  in  England,  makes  a  will  of  movables 
there  and  then  marries.  After  his  marriage  he  becomes  and  dies 
domiciled  in  Scotland.  His  will  is  invalid,  i.e.,  is  revoked  hy  the 
marriage.^ 

7.  T,  a  man  domiciled  in  Scotland,  makes  a  will  of  movables 
there.  T,  after  making  his  will,  acquires  a  domicil  in  England, 
and  whilst  domiciled  in  England  marries.  T  afterwards  resumes 
his  Scotch  domicil  and  dies  domiciled  in  Scotland.  His  will 
{semhle)  is  invalid.^ 

8.  T,  an  unmarried  Scotchwoman,  makes  a  will  of  movables 
valid  by  the  law  of  Scotland.  She  resides  for  some  years  without 
becoming  domiciled  in  England.  She  then  marries  H,  a  Scotch- 
man, of  whom  it  is  doubtful  whether  he  is  domiciled  in  England  or 
not.  She  continues  resident  in  England  till  her  death.  If  M  was 
at  the  time  of  the  marriage  domiciled  in  Scotland  the  wiU  is  vaHd; 
if  he  was  then  domiciled  in  England  the  will  is  revoked,  i.e.,  is 
invalid.' 

9.  T,  an  unmarried  Scotchwoman  domiciled  in  Scotland,  makes 
a  wiU  of  movables.  She  then  marries  a  Scotchman  domiciled  in 
Scotland.  Her  husband,  after  the  marriage,  acquires  an  English 
domicil  and  the  testatrix  thereby  becomes  and  remains  domiciled  in 
England  until  her  death.     Her  will  is  valid.* 

10.  T,  an  unmarried  Englishwoman,  makes  a  vsdll  of  movables 
whilst  domiciled  in  England.  She  afterwards  marries  in  England 
a  Scotchman  domiciled  in  Scotland.  She  dies  domiciled  in  Scotland. 
Her  will  is  valid.^ 

Exception. — A  will  which  is  invalid  on  account  of 
material  invalidity  according  to  the  law  of  the 
testator's  domicil  at  the  time  of  his  death  is  invalid, 


^  Compare  In  re  Martin,  Loustalcm  v.  Loustalan,  [1900]  P.  (C.  A.)  211. 

*  I.e.,  the  marriage  of  T,  a  person  domiciled  in  England,  is  by  the  law  of  his  then 
domicil  revoked,  and  is  not  re-validated  by  his  resumption  of  a  Scotch  domicil. 

'  In  re  Martin,  Loustalan  v.  Zoustalan,  [1900]  P.  (C.  A.)  211. 

*  Ee  Groos,  [1904]  P.  289. 

^  I.e.,  is  not  revoked  by  the  marriage.  Westerman  v.  Schwab  (1905),  13  So. 
L.  T.  E.  .594.  This  result  is  logically  justifiable.  The  testatrix  at  the  moment  of 
her  marriage  is  domiciled  in  Scotland.  Her  will  was  at  no  assignable  moment  of 
time  invalid  by  the  law  of  her  domicil.  As  long  as  she  remained  domiciled  in 
England  her  will  was  valid,  for  she  was  unmarried.  From  the  moment  she  married 
the  wiU  was  also  valid,  for  from  the  moment  of  marriage  she  was  domiciled  in 
Scotland. 
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although  it  may  have  been  valid  according  to  the 
law  of  the  testator's  domicil  at  the  time  of  its 
execution  (?). 

Comment. 

This  Exception  is  open  to  some  doubt,  as  it  depends  upon  the 
interpretation  to  be  put  upon  24  &  25  Vict.  c.  114,  s.  3.  The 
words  of  that  section  are  very  sti'ong,  and  may  be  taken  to  mean 
that  a  will  which  would  have  been  operative  if  the  testator  had 
died  domiciled  in  the  country  where  the  will  was  executed  shall 
not  be  rendered  invalid  or  inoperative  by  any  subsequent  change 
of  domicil ;  but  probably  the  Act  does  not  refer  to  material 
invalidity,  and  a  will  which  is  wholly  or  in  part  invalid  or  inopera- 
tive on  account  of  its  provisions  being  opposed  to  the  law  of  the 
testator's  domicil  at  the  time  of  death  will,  since  as  before  the 
Act,  be  in  so  far  invalid  or  inoperative. 

Illustration. 

T,  when  domiciled  in  Ireland,  executes  a  will  bequeathing 
money  in  the  funds  on  trusts  for  accumulation  in  excess  of  the 
periods  permitted  by  the  Thellusson  Act.^  This  statute  does  not 
extend  to  Ireland,  and  the  bequest  would  be  valid  should  T  die 
domiciled  in  Ireland.  T,  however,  after  the  execution  of  his 
will,  dies  domiciled  in  England.  Whether  the  will  as  to  this 
bequest  is  or  is  not  invalid  in  so  far  as  the  permitted  periods  are 
exceeded  ? 

(C)  EXERCISE  OF  POWER  BY  WILL.'' 
(i)   Capacity/. 

Rule  188. — A  person  may  have  capacity  to  exercise 
by  will  a  power  of  appointment  conferred  by  an  English 
instrument,  although  he  does  not  possess  testamentary 
capacity  under  the  law  of  his  domicil. 

1  39  &  40  Geo.  III.  >;.  98.     Conf.  Freke  v.  Carberi/  (1873),  L.  E.  16  Eq.  461. 

"  As  to  Rules  188—192,  and  the  illustrations  thereof,  the  reader  should  note 
that :— (1)  Unless  the  contrary  is  expressly  stated  or  is  apparent  from  the  context, 
they  refer  exclusively  to  (a)  powers  of  appointment  created  under  an  English  instru- 
ment; (b)  powers  of  appointment  exercised  by  will;  (c)  powers  in  regard  to  movable 
property.  (2)  The  word  "exercise"  is  throughout  employed  with  reference  to  a 
power ;  the  word  "  execute  "  or  "  make,"  with  reference  to  a  will. 
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The  term  "  English  instrument "  in  this  Rule  and  in 
the  following  Rules  means  an  instrument  {e.g.,  a  settle- 
ment or  a  will)  which  creates  a  power  of  appointment, 
and  operates  under  English  law. 

Comment. 

As  to  power  of  appointment  by  will  generally. — Under  Eoglish 
law  a  person  can  by  an  instrument,  such  as  a  marriage  settlement 
or  a  will,  give  to  some  other  person  ^  a  power  to  appoint  by 
will  the  person  or  persons  who  shall  succeed  to  movable  pro- 
perty on  the  death  of  the  person  to  whom  the  power  is  given. 
The  person  who  thus  gives  or  creates  the  power  is  called  "  the 
donor  of  the  power  "  ;  the  person  to  whom  the  power  is  given, 
and  who  therefore  can  exercise  the  power,  is  called  "  the  donee  of 
the  power,"  and  the  power  is  independent  of  any  interest 
in  the  property  vested  in  the  donee  of  the  power;  the  person 
in  whose  favour  the  power  is  exercised  is  called  "  the  appointee." 
Now  the  donor  of  the  power,  the  donee,  and  the  appointee 
may  each  be  personally  subject  to  the  laws  of  different  countries. 
The  donor  may  be — and  when,  as  under  this  Rule,  we  are 
dealing  with  an  English  instrument,  generally  though  not 
invariably  is — an  Englishman  domiciled  in  England ;  the  donee 
may  be  a  French  citizen  domiciled  in  France ;  the  appointee 
in  whose  favour  the  power  is  exercised  may  be  an  American 
citizen  domiciled  in  New  York;  and  further,  each  one  of  these 
persons  may  change  his  domicil  and  nationality  after  the 
creation  of  the  power  of  appointment.  Hence  the  exercise  of  a 
power  often  raises  questions  connected  with  the  conflict  of  laws. 
The  foUov^ing  inquiiies,  among  others,  suggest  themselves  :  First, 
by  the  law  of  what  country,  or  more  shortly,  by  what  law,  will  an 
English  Court  determine  the  capacity  of  a  donee  to  exercise  a 
power  of  appointment  by  will  P^  Secondly,  by  what  law  will 
such  Court  determine  how  far  a  given  will  is  a  formally 
valid  exercise  of  such  power  ?^  Thirdly,  by  what  law  will 
an  English  Court  determine  the  interpretation,  or — a  somewhat 
different  thing — the  material  validity  and  operation,  of  the  exer- 
cise of  such  power?*     It  might  indeed  be  thought  that,  as  we  are 

1  Or  retain  for  himself. 

2  See  Rule  188. 

'  See  Rules  189,  ISO,  pp.  691,  697,  post. 
'  See  Rules  191,  192,  post. 
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here  concerned  only  with  the  exercise  of  a  power  of  appoint- 
ment hy  will,  the  answer  to  these  questions,  and  others  of  the 
same  kind,  must  be  the  same  as  the  answer  to  similar  inquiries 
with  regard  to  the  validity,  &c.  of  a  will  ^  of  movables,  and  that, 
for  instance,  as  the  capacity  of  a  testator  to  make  such  will  is 
governed  by  the  law  of  the  country  where  he  is  domiciled,  so  the 
capacity  of  the  donee  of  a  power  to  make  a  will,  which  shall  be  a 
valid  exercise  of  the  power,  must  also  depend  upon  the  law  of 
the  donee's  domicil.  But  this  is  not  so.  The  making  of 
a  will,  and  the  exercise  by  will  of  a  power  of  appointment, 
are,  according  to  English  law,  essentially  different  things.  A. 
man  who  makes  an  effective  will  necessarily  disposes  of  his 
own  property,  or  of  property  in  which  he  has  some  interest. 
The  exercise,  on  the  other  baud,  of  a  power  to  appoint  by  will 
is  not  in  strictness  disposal  of  property  belonging  to  the  donee.^ 
He  usually  has,  it  is  true,  some  interest  in  the  property  in  respect 
of  which  he  exercises  the  power ;  but  this  is  not  necessarily  the 
case.^  Whilst,  again,  the  making  of  a  will  is  strictly  an  exercise 
of  testamentary  capacity  on  the  part  of  the  testator,  the  exercise 
of  a  power  by  will  is,  for  many  purposes  at  any  rate,  the  carrying 
out  by  the  donee  of  the  power  of  the  wishes  of  the  donor 
{e.ff.,  the  settlor)  by  whom  the  power  is  created.  T,  in  short, 
who  exercises  the  power  of  appointment,  is  not  a  testator 
making  his  own  will,  but  rather  the  donor's  mandatory,  or 
agent,  who,  within  the  limits  of  the  authority  or  discretion  given 
to  him,  is  carrying  out  the  intentions  of  his  principal,  the  donor.* 
These  characteristics  of  a  power  of  appointment  by  will  must  be 
borne  in  mind,  as  they  account  for,  if  they  do  not  always  justify, 
the  anomalies  of  some  of  the  rules  hereinafter  laid  down  as  to  the 
exercise  of  powers  of  appointment  in  connection  with  the  conflict 
of  laws.* 

As  to  capacity. — From  the  nature  of  a  power  of  appointment,  it 

1  See  Kules  184—187,  pp.  667—680,  ante. 

2  See  the  Wills  Act,  1837,  o.  27,  and  compare  Eule  191,  and  p.  701,  post. 

"  Thus  <S  might  settle  property  upon  A  for  life,  suhject  to  a,  power  of  appoint- 
ment by  will  on  the  part  of  T  designating  the  person  to  whom  the  property  should 
pass  on  the  death  of  A. 

*  "  The  power  given  is  a  mandate;  the  moment  that  mandate  is  exercised  it 
'*  seems  to  me  that  the  mandator's  intention  takes  legal  effect,  not  from  the  exercise 
' '  of  the  mandate,  but  from  the  gift  of  the  person  who  delegated  the  power  to 
"exercise  his  wiU."  In  re  D'Angibau  {1S80),  15  Oh.  D.  228,  243,  judgment  of 
Brett,  L.  J.     See  In  re  Broad,  [1901]  2  Ch.  86. 

5  Compare  Eule  189  (1)  (a)  and  (b),  and  comment  thereon,  pp.  691,  m'2,post. 
11  Y  Y 
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follows  that  the  existence  and  the  extent  of  a  donee's  capacity  to 
exercise  a  power  by  will  is  governed,  not  by  the  law  of  the  donee's 
domicil  at  the  time  when  he  makes  the  will,  but  by  the  law  under 
which  the  instrument  creating  the  power  {e.g.,  a  settlement)  was 
made.  This  law  will  generally  (it  is  submitted)  be  the  law  of  the 
donor's  domicil  at  the  time  of  the  creation  of  the  power.^  "  The 
"  distinction  between  power  and  property  is  well  settled,  and  it  is 
"  really  not  relevant  to  the  consideration  of  the  execution  of  a 
^'  power  to  inquire  whether  the  donee  of  the  power  can  dispose  of 
"  his  property,  unless,  of  course,  there  be  absolute  incapacity  to 
"  execute  any  document  arising  from  lunacy,  or  the  like.  Thus, 
"  it  has  been  held  by  the  Court  of  Appeal  and  Jessel,  M.  R.,  that 
"  an  infant  can  exercise  by  deed  a  general  power  of  appoint- 
"  ment  over  personalty — at  least,  if  it  be  not  limited  to  himself  in 
^'  default  of  appointment  {In  re  D'Angibau^) — although  he  can,  of 
"  course,  have  no  disposing  capacity  over  his  own  property, 
"  because  the  authority  to  dispose  proceeds  from  the  donor  of  the 
"  power,  and  not  from  the  donee.  It  follows,  therefore,  that  the 
"  execution  of  any  power  of  appointment  validly  created  and  given 
"  to  a  foreigner  is  in  no  way  affected  by  any  disability  which  he 
"  or  she  may  be  under  to  dispose  of  his  or  her  ovra.  property  by  the 
"  laws  of  his  or  her  domicil."  ^ 

Illustrations.'' 

1.  T  is  the  donee  of  a  power  to  appoint  by  will.  He  has 
attained  the  age  of  21,  but  is  domiciled  in  a  country  according  to 
the  law  whereof  he  remains  a  minor  and  is  incapable  of  making 
a  wiU  till  he  attains  the  age  of  22.  He  has  capacity  to  exercise 
the  power.^ 

2.  T  has,  under  her  English  marriage  settlement  executed  before 
marriage,  a  power  of  appointment  by  will  in  respect  of  movable 
property  in  England.  Up  to  the  time  of  her  marriage  she  is 
domiciled  in   England.      By   marriage   with  a  Erenchman  she 

1  ' '  Where  a  power  to  appoint  by  will  is  created,  it  is  to  be  governed  by  the  law 
"  that  applied  to  the  original  settlement,  not  by  the  law  applying  to  the  estate  of 
"  the  donee.  Therefore,  if  the  power  was  created  by  will,  its  interpretation  is 
"  governed  by  the  law  of  the  domicil  at  death  of  the  donor,  not  of  the  donee." 
3  Beale,  Cases  on  the  Conflict  of  Laws,  p.  533. 

2  (1880)  15  Ch.  D.  228. 

3  Fouey  v.  Hordern,  [1900]  1  Ch.  492,  494,  495,  judgment  of  ParweU,  J. 
*  See  especially  note  2,  p.  687,  ante. 

^  I.e.,  he  will  be  held  by  English  Courts  to  have  the  capacity. 
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acquires  a  French  domicil  and  French  nationality,  which  she 
retains  till  her  death.  She  exercises  the  power  in  favour  of  one 
only  of  her  children,  and  thereby  bequeaths  to  this  child  a  greater 
share  of  her  property  than  she  is  capable  of  bequeathing  under 
French  law.     T  has  capacity  to  exercise  the  power.'^ 

{ii)  Formal  Validity} 

Rule  189.^ — A  will  of  movables  made  in  exercise  of  a 
power  of  appointment  by  will  conferred  by  an  English 
instrument  is  entitled  to  be  admitted  to  probate,  and  is, 
as  far  as  form  is  concerned,  a  good  exercise  of  the 
power  where  the  will — 

(1)  complies  with  any  of  the  following  conditions  as 
to  form  (that  is  to  say) — 

(a)  where  the  will  is  executed  in  accord- 

ance with  the  form  required  by 
the  ordinary  testamentary  law  of 
England,  i.e.  (if  the  will  be  made 
after  the  end  of  1837),  by  the 
Wills  Act,  1837;*  or 

(b)  where  the  will  is  executed  in  accord- 

ance  with   the   form   required   by 
the  law  of  the  testator's  (donee's) 
domicil ;  ^  or 
[(c)  where  the  will  is  executed  in  accord- 
ance with  any  form  which  is  valid 

1  Compare  Fouey  v  Bordern,  [1900]  1  Ch.  492,  and  Rule  192,  p.  705,  post. 

'^  See  note  2,  p.  687,  ante. 

3  Westlake  (4th  ed.),  pp.  116,  117  ;  1  WiUiams,  Executors  (10th  ed.),  p.  283  ; 
Foote  (3rd  ed.),  pp.  274—278 ;  Tatnall  v.  Hankey  (1838),  2  Moore,  P.  0.  342 ; 
Barnes  v.  Vincent  (1846),  5  Moore,  P.  C.  201  ;  In  Goods  of  Alexander  (1860),  29 
L.  J.  P.  &  M.  93  ;  In  Goods  of  Hallyburton  (1866),  L.  R.  1  P.  &  D.  90 ;  B'Muart  v. 
Sarkness  {1865),  34  Beav.  324;  34  L.  J.  Ch.  311;  In  re  Eirwan's  Treses  (1883), 
25  Ch.  D.  373.  See  particularly  App.,  Note  20,  "Power  of  Appointment  and  the 
Wills  Act,  1861." 

•  See  the  WiUs  Act,  1837  (7  Will.  IV.  &  1  Viot.  c.  26),  ss.  9,  10,  34  ;  Tatnall  t. 
Sankey  (1838),  2  Moore,  P.  C.  342  ;  In  Goods  of  Alexander  (1860),  29  L.  J.  P.  &  M. 
93 ;  In  Goods  of  Hallyburton  (1866),  L.  R.  1  P.  &  D.  90  ;  In  Goods  of  Huber,  [1896] 
P.  209. 

"  B'Huart  v.  Sarkness  (1865),  34  Beav.  324;  34  L.J.  Ch.  311;  Mihtes  v.  I'oden 
■(1890),  59  L.  J.  P.  D.  62  ;  and  see  Rule  184,  p.  667,  ante. 
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under  the  Wills  Act,  1861/  i.e., 
where  the  will  is  valid  either  under 
Exception  1^  or  Exception  2^  to 
Rule  185  or  under  Rule  187(?)]; 
and 
(2)  is  executed  in  accordance  with  the  terms  of  the 
power  as  to  execution.* 

Comment. 

The  exercise  of  a  power  under  an  English  instrument  to 
appoint  "  by  will "  or  "  by  will  duly  executed "  is  satisfied  as 
to  form  by  the  fulfilment  of  two  requirements.  The  one  is  that 
the  will  shall  be  executed  in  accordance  with  some  one  of  the  three 
conditions  enumerated  in  Rule  189  (1),  i.e.,  that  the  will  should  be 
a  document  which,  at  any  rate  when  the  exercise  of  a  power 
of  appointment  is  concerned,  English  Courts  admit  to  be  a  duly 
executed  will.  The  other  requirement  is  that  any  special  terms  or 
conditions  of  the  power  as  to  the  execution  of  the  wiU  shaU  be 
followed.* 

(a)  Where  the  will  is  executed  in  accordance  with  the  Wills 
Act,  1837. 

A  will  so  executed  is  (if  the  terms  of  the  power  are  otherwise 
followed)  a  valid  exercise  of  the  power  quite  irrespective  of  the 
domicil  of  T,  the  testator,  and  though  the  will  might  not  be  a 
valid  will  under  the  law  of  T'&  domicil.^  This  is  an  admitted, 
though  now  a  thoroughly  established,  anomaly.  It  has  been  thus 
explained : — 

"  The  case  cited  [In  the  Goods  of  Alexander ')  •  ■  •  shows  that 
"  an  appointment  by  will  executed  according  to  the  requirements 

1  See  24  &  25  Viet.  o.  114,  bs.  1,  2,  and  3,  and  App.,  Note  20,  '■  Power  of 
Appointment  and  the  Wills  Act,  1861."  See,  however,  contra,  1  Williams,  Execu- 
tors (10th  ed.),  p.  284,  based  upon  In  re  Mrwan's  Trusts  (1883),  25  Ch.  D.  373 ;  and 
Eummel  v.  Hummel,  [1898]  1  Oh.  642 ;  hut  compare  In  re  Frice,  [1900]  1  Oh.  442> 
462,  judgment  of  Stirling,  J. 

^  See  p.  673,  ante. 

^  See  p.  674,  anie. 

*  Barretto  v.  Young,  [1900]  2  Ch.  339  ;  and  oonf.  Eule  190,  p.  &^l,post. 

5  See  Rule  189  (2). 

^  In  Goods  of  Alexander  (1865),  29  L.  J.  P.  &  M.  93 ;  In  Goods  of  Hallyburton 
(1866),  L.  K.  1  P.  &  D.  90  ;  In  Goods  of  Ruber,  [1896]  P.  209  ;  Thorbv/rn  v.  Merlm 
(1898),  W.  N.  56  ;  In  re  Price,  [1900]  1  Ch.  442,  447,  judgment  of  Stirling,  J. 

1  (1860),  29  L.  J.  P.  &  M.  93. 
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"  of  the  power  is  entitled  to  protate,  though  it  does  not  follow  the 
"  formaKties  of  the  law  of  the  domicil.  The  law  takes  a  liberal 
"  view,  and  where  the  instrument  creating  the  power  dii-ects  it  to 
"  he  executed  by  will,  in  a  particular  form,  a  will  may  be  good 
"  for  the  purposes  of  the  appointment,  if  executed  according  to  the 
"  law  of  this  country,  though  not  according  to  the  law  of  the 
"  domicil.  That  is,  where  the  instrument  creating  the  power 
"  directs  it  to  be  executed  by  will,  executed  in  a  particular  way,  it 
"  may  be  a  good  will  if  executed  in  the  form  required,  though  not 
"  according  to  the  law  of  the  domicil."  ' 

In  a  subsequent  case  this  exposition  of  the  law  has  been  formally 
approved.  "  I  do  not,"  says  Jeune,  Pres.,  "  think  it  is^  for  me 
"  to  criticise  this  exposition,  still  less  to  override  it,  and  I  cannot 
"  in  the  face  of  it  hold  that  the  will  is  not  a  due  execution  of  the 
"  power,  and  refuse  probate  of  it,  because  it  is  not  made  in  accord- 
"  ance  with  the  domicil  of  the  testatrix."  ^ 

(b)  Where  the  will  is  executed  in  accordance  with  the  law  of 
the  testator's  domicil. 

The  grounds  on  which  such  a  will  may  be  held  a  valid  exercise 
of  a  power  have  been  judicially  explained.  The  explanation,  be  it 
noted,  is  given  with  reference  to  a  case  where  a  testatrix  possessed 
under  an  English  instrument  a  power  of  appointment  "to  be 
executed  by  her  will  in  writing  duly  executed,"  and  had  exercised 
the  power  by  a  will  valid  according  to  the  law  of  her  domicil,  but 
not  valid  under  or  in  accordance  with  the  Wills  Act,  1837. 

"  Here,"  says  Eomilly,  M.  R.,  "  I  find  this : — A  sum  of  money 
"  is  given  simply  to  such  person  as  [T]  shall,  by  her  last  will  duly 
"  executed,  appoint.  What  does  that  mean  ?  It  means  a  will  so 
"  executed  as  to  be  good  according  to  the  English  law.  Here  it  is 
"  admitted  to  probate,  and  that  is  conclusive  that  it  is  good 
"  according  to  the  English  law.  The  English  law  admits  two 
"  classes  of  wills  to  probate :  first,  those  which  follow  the  forms 
"  required  by  the  1  Vict.  c.  26,  s.  9  ;  and  secondly,  those  executed 
"  by  a  person  domiciled  in  a  foreign  country,  according  to  the  law 
"  of  that  country,  which  latter  are  perfectly  valid  in  this  country. 
"  Accordingly,  where  a  person  domiciled  in  France  executes  a 
"  will  in  the  mode  required  by  the  law  of  that  country,  it  is 
"  admitted  to  proof  in  England,  though  the  English  formalities 
"  have  not  been  observed.     When  a  person  simply  directs  that  a 

'  D'Huart  v.  Harknesa  (1866),   34  Beav.   328,  per  Eomilly,  M.  E.     Compare 
In  Goods  of  Biiber,  [1896]  P.  209,  213,  judgment  of  Jeune,  Pres. 
*  In  Goods  of  Huher,  [1896]  P.  209,  214,  judgment  of  Jeune,  Pres. 
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"  sum  of  money  shall  be  held  subject  to  a  power  of  appointment 
"  by  will,  he  does  not  mean  any  one  particular  form  of  will  re- 
"  cognised  by  the  law  of  this  country,  but  any  will  which  is 
"  entitled  to  probate  here.  A  power  to  appoint  by  wiU  simply 
"  may  be  executed  by  any  will  which,  according  to  the  law  of 
"  this  country,  is  valid,  though  it  does  not  follow  the  forms  of 
"  the  statute."  i 

(c)  Where  the  will  is  executed  in  accordance  with  the  WiUs 
Act,  18t)l. 

One  of  the  principles  laid  down  in  D'Snart  v.  Harknesa  ^  is  that 
any  will  is  prima  facie  an  exercise  of  a  power  to  appoint  by  wiU 
which  is  so  executed  that  it  is  entitled  to  probate  in  England.* 
But  this  principle  is  clearly  wide  enough  to  cover,  and  (it  is  sub- 
mitted, though  with  some  hesitation)  does  cover,  any  will  which  is 
formally  valid,  i.e.,  which  is  entitled  to  probate  under  Lord 
Kingsdown's  Act. 

No  doubt  this  conclusion  has  been  disputed.*  It  is  apparently 
laid  down  in  In  re  Kirwan^s  Trusts,^  and  in  this  case  alone,  that 
a  will  which  owes  its  validity  or  is  entitled  to  probate  only 
under  the  Wills  Act,  1861,  is  not  a  good  exercise  of  a  power  to 
appoint  "by  will,"  but  on  examination  it  will  be  found  that 
In  re  Kirican's  Trusts  does  not  bear  out  the  doctrine  grounded 
upon  it.  A  suflBeient  reason  in  that  case  for  the  failure  of  the  will 
as  an  exercise  of  the  power  was  that  it  did  not  comply  with  the 
special  terms  of  the  power  as  to  attestation,  and  the  necessity  for 
such  compliance  was  not  got  rid  of  by  the  fact  of  the  wiU  being 
otherwise  duly  executed." 

1  D'Buart  v.  Harkness  (1865),  34  Bear.  324,  327,  328,  judgment  of  Eomilly,  M.  R. 
It  should  be  noted  that  the  testatrix  iu  this  ease  died  before  the  Wills  Act,  1861, 
came  into  force,  and  therefore  the  decision  in  the  case  had  no  reference  to  that 
Act. 

«  (1865),  34  Beav.  324. 

5  Ibid. 

*  "  It  has  been  decided  ...  by  the  cases  of  Re  Eirwan's  Trusts  and  Summelv. 
"  Hitmmel  that  a  will  which  was  only  valid  by  rirtue  of  24  &  25  Vict.  c.  U4  [the 
"  Wills  Act,  1861],  is  not  a  valid  execution  of  a  power,  whether  special  or  general, 
"  unless  the  will  is  executed  in  the  presence  of,  and  attested  by,  two  witnesses  as 
"^required  by  sects.  9  and  10  of  the  Wills  Act."  1  Williams,  Executors  (10th  ed.), 
p.  284. 

»  (1883),  25  Ch.  D.  373. 

*  In  re  Price,  [1900]  1  Ch.  442,  places  In  re  Kirwan's  Trusts  on  its  right  footing. 
Summel  v.  Hummel,  [1898]  1  Ch.  642,  professes  to  follow  In  re  Kirwan's  Trusts, 
but  there  must  be  some  mistake  in  the  report  of  Summel  v.  Hummel.  The  tes- 
tatrix who  exercised  the  power  was  clearly  not  a  British  subject.     See  In  re  Grooa, 
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Illustrations. 

1.  r  is,  in  favour  of  any  husband  of  hers  who  should  be  living  at 
her  death,  donee  of  a  power  of  appointment  by  will  signed  in  the 
presence  of  two  credible  witnesses.  T,  in  1831,  whilst  domiciled 
in  England,  exercises  the  power  in  favour  of  her  husband.  The 
will  is  signed  in  the  presence  of  two  credible  witnesses.  T,  at 
her  death  in  1859,  is  domiciled  in  Scotland.  Her  husband 
survives  her.  The  will  is  executed  in  accordance  with  the  testa- 
mentary law  of  England,  but  not  in  accordance  with  the  testamentary 
law  of  Scotland.     The  will  is  a  valid  exercise  of  the  power.^ 

2.  T  is  donee  of  a  power  of  appointment  by  will  in  respect  of 
movables  situate  in  England.  T,  domiciled  in  Scotland,  exfrcises 
the  power  by  a  will  made  in  accordance  with  the  form  required 
by  the  law  of  England,  but  not  in  accordance  with  the  form  requii'ed 
by  the  law  of  Scotland.  The  will  is  executed  in  Scotland.^  The 
wiU  is  a  valid  exercise  of  the  power.' 

3.  T,  an  Englishwoman  born  a  British  subject,  has  power  to 
dispose  of  2,000/.  consols  in  favour  of  such  persons  as  she  should, 
by  will  duly  executed,  appoint.  T  marries  a  Frenchman  domiciled 
in  Erance  and  thereby  acquires  a  French  domicil.  Whilst  domi- 
ciled in  France  she,  in  1860,  exercises  her  power  of  appointment  in 
favour  of  her  husband  by  a  will  not  made  in  the  form  requii-ed  by 
the  English  Wills  Act,  but  in  a  form  valid  according  to  the  law 
of  France.  T  dies  in  March,  1861,*  domiciled  in  France.  The 
will  is  a  valid  exercise  of  the  power.' 

4.  T,  an  Englishwoman,  has  power  to  dispose  of  2,000/.  consols 
in  favour  of  such  persons  as  she  should,  by  will  duly  executed, 
appoint.  T  is  married  to  a  British  subject,  and  is  resident  but  not 
domiciled  in  France.  Whilst  there  resident,  she,  in  1890,  exercises 
her  power  of  appointment  in  favour  of  her  husband  by  a  will  not 
made  in  the  form  required  by  the  English  Wills  Act,  1837,  but 

[1904]  p.  26?.  Hence  the  Wills  Act,  1861,  s.  1,  on  which  In  re  Kinvan's  Trusts 
turns,  could  have  nothing  to  do  with  the  case.  See  App.,  Note  20,  "  Power  of 
Appointment  and  the  Wills  Act,  1861." 

'  In  re  Alexander  (1860),  29  L.  J.  P.  &  M.  63.  The  dates  should  be  noticed.  The 
will  is  made  before  the  passing  of  the  Wills  Act,  1837,  and  the  testatrix  dies  before 
the  passing  of  the  Wills  Act,  1861,  so  that  neither  Act  has  any  application  to  the 
case.     See  In  Goods  of  Ruber,  [1896]  P.  209. 

2  So  that  the  Wills  Act,  1861,  s.  2,  has  no  application.  See  Exception  2,  p.  677, 
ante. 

3  In  Goods  of  Sallyburton  (1866),  L.  R.  1  P.  &  D.  90. 

*  The  Wills  Act,  1861,  has  no  application.     See  sect.  5. 
5  Compare  D'HuartT.  Harkness  (1866),  34  Beav.  324. 
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executed  in  a  form  which  is  valid  according  to  the  law  of  France 
{lex  actus)}     The  will  (semble)  is  a  valid  exercise  of  the  power.^ 

5.  r  is  a  British  subject  horn  in  a  British  colony,  where  she  has 
her  domicil  of  origin.  She  is  donee  of  a  power  to  dispose  of  2,000/. 
consols  in  favour  of  such  person  as  she  should,  hy  wUl  duly  executed, 
appoint.  She  acquires  a  domioil  of  choice  in  France,  where  she 
makes  her  will  and  where  she  remains  domiciled  till  the  time  of 
her  death.  The  will  is  made  in  accordance  with  the  forms  required 
by  the  law  of  the  colony  where  T  has  her  domicil  of  origin.  The 
will,  even  if  not  formally  valid  according  to  French  law,  is  (semble) 
a  valid  exercise  of  the  power.  ^ 

6.  T  is  a  British  subject  born  in  a  British  colony,  where  she  has 
her  domicil  of  origin.  She  is  the  donee  of  a  power  to  dispose  of 
2,000/.  consols  in  favour  of  such  person  as  she  should,  by  will  duly 
executed,  appoint.  She  acquires  a  domicil  of  choice  in  France,  where 
she  makes  her  will  whilst  still  unmarried.  After  she  has  made  her 
will  she  marries  a  Frenchman,  and  thereby  acquires  French  nation- 
ality.* The  will  is  made  in  accordance  with  the  forms  required  by 
the  law  of  the  colony  where  T  had  her  domicil  of  origin,  but  not  in 
accordance  with  the  forms  requii'ed  by  the  law  of  France.  Whether 
the  will  is  a  valid  exercise  of  the  power  (?).^ 

7.  T  has  a  general  power  of  appointment  by  will  over  2,0u0/. 
T  is  a  British  subject  domiciled  in  Italy.  T,  whilst  in  France,  but 
not  there  domiciled,  executes  a  holograph  will  valid  by  the  law  of 
France  {lex  actus),  but  not  attested  as  required  by  the  Wills  Act, 
1837,  ss.  9  and  10.  The  will  {semble)  is  a  good  exercise  of  the 
power.^ 

'  See  Exception  1,  p.  673,  ante,  i.e.,  Wills  Act,  1861,  s.  1. 

^  Compare  IfHuart  v.  Sarkness  (1865),  34  Beav.  324,  -with  In  re  Eirioan's  Trusts 
(1883),  25  Ch.  D.  373,  and  1  Williams,  Executors  (10th  ed.),  282. 

^  See  Exception  1,  p.  673,  ante,  and  the  Wills  Act,  1861,  s.  1  ;  as  also  Rule  187, 
p.  680,  ante,  and  Wills  Act,  1861,  s.  3  ;  and  compare  In  Goods  of  Alexander  (1860), 
29  L.  J.  P.  &  M.  93. 

^  See  the  Naturalization  Act,  1870,  s.  10,  sub-s.  (1),  and  Rule  31,  p.  180,  ante. 

^  See  the  Wills  Act,  1861,  s.  1,  and  Exception  1,  p.  673,  ante;  the  Wills  Act, 
1861,  s.  3,  and  Rule  187,  p.  680,  ante;  In  Estate  of  Groos,  [1904]  P.  269. 

The  -will  seems  to  be  a  valid  •will  under  the  Wills  Act,  1861,  s.  1,  which  applies  to 
the  will  of  a  British  subject,  and  sect.  3,  which  applies  (In  Estate  of  Groos)  to  a  will 
not  only  of  a  British  subject,  but  of  an  alien.  In  the  case,  Tk  Goods  of  Alexander, 
moreover,  which  is  not  ajBEected  by  the  Wpls  Act,  1861,  it  is  apparently  assumed  that 
a  change  of  domicil  on  the  part  of  a  testator  after  the  execution  of  his  wUl  did  not 
affect  the  validity  of  the  testamentary  execution  of  a  power  of  appointment. 

•^  This,  no  doubt,  is  inconsistent  with  Hummel  y.  Hummel,  [1898]  1  Ch.  642. 
See  p.  694,  ante,  and  App.,  Note  20,  "Power  of  Appointment  and  the  Wills  Act, 
1861." 
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Rule  190.^ — Subject  to  the  exception  hereinafter 
mentioned,  no  will  which  does  not  satisfy  the  require- 
ments of  Rule  189^  is  a  valid  exercise  of  a  power  of 
appointment  by  will  created  by  an  English  instrument. 

Comment. 

A  will  is  not  a  valid  exercise  of  a  power  of  appointment  if  the 
will  either — 

(1)  Does  not  comply  with  some  one  of  the  three  conditions  as  to 
form  enumerated  in  Rule  189,  under  the  heads  (a),  (b)  and  (c) ;  or 

(2)  Does  not  in  every  other  respect  (subject,  of  course,  to  the 
Exception  hereinafter  mentioned)  comply  with  the  terms  of  the 
power  as  to  the  mode  in  which  the  wiU  is  to  be  executed,  e.g.,  the 
number  of  witnesses  by  which  the  signature  of  the  testator  is  to 
be  attested. 

The  combination  of  Rule  189  and  Rule  190  leads,  it  should  be 
observed,  to  the  following  result :  A  will,  on  the  one  hand,  may  be 
a  valid  will  entitled  to  probate  and  yet  not  a  valid  exercise  of  a 
power  to  appoint  by  will ;  whilst  a  will,  on  the  other  hand,  which 
is  not  valid  as  a  will,  and  therefore  not,  as  such,  admissible  to 
probate,  may  yet  be  a  valid  exercise  of  a  power  to  appoint  by  will, 
and  therefore  in  that  capacity  admissible  to  probate.' 

Suppose,  for  example,  that  T  is  a  French  citizen  domiciled  in 
France,  who  under  an  English  instrument  is  donee  of  a  power  of 
appointment  by  will,  duly  executed  and  attested  by  three  witnesses. 
If  T  makes  a  will  in  his  own  handwriting  and  signed  by  himself, 
but  unattested,  the  will  is  a  valid  will  according  to  the  testamen- 
tary law  of  France  {lex  domicilii),  and  therefore  as  a  will  valid  in 
England,*  but  for  want  of  attestation  is  not  a  valid  exercise  of 
ihe  power  of  appointment.'  If  T,  on  the  other  hand,  makes  in 
France  a  will  in  accordance  with  the  form  required  by  the  Wills 

'  Ee  Daly's  Settlement  (1858),  25  Beav.  456 ;  27  L.  J.  Ch.  751  ;  In  re  Kirwan's 
Trusts  (1883),  2o  Ch.  D.  373;  Barretto  ..  Toung,  [1900]  2  Ch.  339.  See  App., 
^ote  20,  "Power  of  Appointment  and  the  Wills  Act,  1861,"  and  the  Wills  Act, 
1837,  88.  9  and  10. 

^  See  p.  691,  ante. 

'  In  Goods  ofHuher,  [1896]  P.  209  ;  Poiiey  v.  Sordern,  [1900]  1  Ch.  492.  Compare 
In  re  Price,  [1900]  1  Ch.  442,  447,  judgment  of  Stirling,  J. 

<  See  Rule  184,  p.  667,  ante. 

5  The  will  falls  within  Rule  190,  and,  not  being  a  will  executed  in  accordance 
with  the  form  required  by  the  Wills  Act,  1837,  does  not  fall  within  the  Exception  to 
Hule  190. 
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Act,  1837,  and,  to  make  all  safe,^  has  the  will  attested  by  three 
witnesses,  the  will,  if  not  made  in  accordance  with  the  testa- 
mentary law  of  France  [lex  domicilii),  would  as  a  will  not  be  valid 
in  England,  but  would  be  a  valid  exercise  of  the  power.^ 

Illustrations. 

1.  Tia  donee  of  a  power  of  appointment  by  wiU,  to  be  exercised  in 
the  presence  of  one  or  more  witnesses.  T  is  a  British  subject.  In 
1871  T,  when  in  France,  intending  to  exercise  the  power  of 
appointment,  makes  a  will  in  his  own  handwriting,  which  is 
signed  by  him  but  is  unattested,  and,  in  virtue  of  the  power, 
appoints  that  his  daughter  shall  succeed  to  a  certain  fund.  The 
will  is  valid  according  to  the  law  of  France  (lex  actus),  and  com- 
plies therefore  with  one  of  the  forms  required  by  the  WUls  Act,. 
1861,  s.  1.  The  will  is  rightly  admitted  to  probate,  i.e.,  is  formally 
valid,  but  is  not  a  valid  exercise  of  the  power.^ 

2.  T,  an  Englishwoman  married  to  a  British  subject,  has  under 
her  marriage  settlement  a  power  of  appointment  in  respect  of  a 
trust  fund.  The  power  is  to  be  exercised  by  her  last  will.  T,. 
when  residing  in  France  but  domiciled  in  England,  executes  in 
1856  a  will  which  is  not  in  the  form  required  by  the  Wills  Act, 
1837,  though  it  is  in  a  form  valid  by  the  law  of  France.  T  dies 
in  1856.*     The  will  is  not  a  valid  exercise  of  the  power.^ 

3.  T,  a  French  citizen  domiciled  in  France,  has  a  power  of 
appointment  to  be  exercised  by  will  attested  by  two  witnesses.     She 


'  Semble,  tliat  the  will,  though  made  by  a  French  citizen  domiciled  in  France, 
might  be  a  valid  exercise  of  the  power,  though  attested  by  only  two  -witnesses. 
See  Exception,  p.  699,  post. 

2  See  Rule  185,  p.  669,  ante,  and  Rule  189  (a),  p.  691. 

3  In  re  Kirwan's  Trmts  (1883),  25  Ch.  D.  373.  The  wUl,  though  a  valid  will  as- 
far  as  form  goes,  does  not  follow  the  terms  of  the  power,  and  it  is  not  executed  in 
the  manner  required  by  the  Wills  Act,  1837,  i.e.,  it  does  not  come  within  either 
Rule  189,  clause  2,  or  within  the  Exception  to  Rule  190.  In  other  words,  it 
falls  within  Rule  190,  and  is  therefore  not  a  good  exercise  of  the  power. 
If,  as  stated  fn  Re  Kirwan's  Trusts  (see  25  Ch.  D.  379,  judgment  of  Kay,  J.),  Tat- 
the  time  of  executing  the  will  was  domiciled  in  France,  it  would  have  been  formally 
valid  without  any  reference  to  the  Wills  Act,  1861.  See  D'Suart  v.  Sarhness 
(1865),  34  Beav.  324,  and  p.  694,  note  1,  ante.  But  even  so  it  would  not  have  been 
a  good  exercise  of  the  power,  as  neither  were  the  terms  of  the  power  followed 
nor  did  the  Wills  Act,  1837,  s.  10,  apply.     See  Exception,  p.  699,  post. 

*  Therefore  her  will  does  not  come  within  the  operation  of  the  Wills  Act,  186U 
See  Exception  1,  p.  673,  amte. 
=  Be  Daly's  Settlement  (1858),  25  Beav.  456. 
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bequeaths  all  her  property  by  holograph  will,  unattested,  to  certain 
persons.  The  will  is  well  executed  according  to  French  law.  It 
is  admitted  to  probate.     It  is  not  a  valid  exercise  of  the  power.^ 

Exception} — A  will  executed  in  accordance  with  the 
form  required  by  the  Wills  Act,  1837,  is,  so  far  as 
regards  the  execution  and  attestation  thereof,  a 
valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  that  it  shall  have  been  expressly 
required,  under  the  instrument  creating  the  power, 
that  a  will  made  in  exercise  of  such  power  should 
be  exercised  with  some  additional  or  other  form  of 
execution  or  solemnity. 

Comment. 

This  Exception '  is  so  wide  in  its  terms  that  it  may  possibly 
apply  to  any  power  of  appointment  by  will  which  is  exercised  by 
a  will  executed  in  accordance  with  the  Wills  Act,  1837,  ss.  9  and 
10,  but  it  more  probably  applies  only  where  the  will  is  made  by  a 
person  domiciled  in  England.  It  has  been  distinctly  laid  down 
that  the  provisions  of  sects.  9  and  10  of  the  Wills  Act  have  no 
application  to  the  wills  of  persons  not  domiciled  in  England.* 

Illustrations. 

1.  T,  domiciled  in  England,  has,  under  an  English  settlement, 
a  power  of  appointment  by  will  duly  executed  and  attested  by 

'  Barretto  y.  Young,  [1900]  2  Ch.  339.  The  will  is  not  executed  in  accordance 
■with  the  formalities  required  by  the  power.  ' '  The  power  is  not  framed,  as  in 
"  D'Suart  v.  Harkness,  so  as  to  be  exercisable  by  the  donee  by  her  last  will  and 
"  testament  in  writing  duly  executed,  but  requires  execution  with  special  for- 
"  malities  which  have  not  been  observed."     Ibid.,  p.  343,  per  Byrne,  J. 

*  "  And  be  it  further  enacted,  that  no  appointment  made  by  will,  in  exercise 
"  of  any  power,  shall  be  valid  unless  the  same  be  executed  in  manner  hereinbefore 
"required;  and  every  will  executed  in  manner  hereinbefore  required  shall,  so  far 
"  as  respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power 
"  of  appointment  by  wiU,  notwithstanding  it  shall  have  heen  expressly  required 
"  that  a  will  made  in  exercise  of  such  power  should  be  executed  with  some  addi- 
"  tional  or  other  form  of  execution  or  solemnity."    7  Will.  IV.  &  1  Vict.  u.  26,  s.  10. 

3  I.e.,  WiUs  Act,  1837,  s.  10. 

*  See  Barretto  v.  Toung,  [1900]  2  Ch.  339,  343,  judgment  of  Byrne,  J.,  citing 
In  re  Price,  [1900]  1  Oh.  442,  4S1.  But  both  these  oases  refer  to  wills  executed 
in  accordance,  not  with  the  formalities  required  by  the  Wills  Act,  1837,  but  with 
the  formalities  required  by  the  law  of  the  testator's  domioil. 
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Jour  witnesses.  T  exercises  the  power  of  appointment  by  a  will 
in  the  form  required  by  the  Wills  Act,  1837,  executed  in  the 
presence  of  and  attested  by  tivo  witnesses  only.  The  will  is  a 
good  exercise  of  the  power  by  virtue  of  the  Wills  Act,  1837, 
ss.  9  and  10. 

2.  The  case  is  the  same  as  the  foregoing,  except  that  7"  is  a 
French  citizen  domiciled  in  France,  and  the  will  is  not  valid 
according  to  French  law.^  Whether  the  will  is  a  good  exercise  of 
the  power  ? 

3.  The  case  is  the  same  as  Illustration  2,  except  that  T  executes 
a  holograph  will  signed  by  T,  unattested  by  any  witnesses,  but 
valid  by  French  law.  The  will  is  (semble)  not  a  good  exercise 
of  the  power.^ 

(m)  Interpretation.^ 

Rule  191. — A  general  bequest  contained  in  a  will  of 
movables  is  to  be  construed  as  an  exercise  of  a  general 
power  of  appointment.* 

This  Rule  applies  to  such  bequest  in  the  following 
cases,  that  is  to  say  : — 

'  It  may  follow  from  the  consideration  tliat  the  will  is  executed  in  the  form 
required  by  the  Wills  Act  that,  though  not  valid  as  a  will  under  the  law  of  the 
testator's  domieil,  it  is  yet  a  good  exercise  of  a  power  of  appointment  by  wiU.  See 
In  Goods  of  Alexander  (1860),  29  L.  J.  P.  &  M.  93;  In  Goods  of  Sallyburton  (1866), 
L.  R.  1  P.  &  D.  90  ;  In  Goods  of  Huber,  [1896]  P.  209. 

It  should,  however,  be  noted  that  in  Barretto  v.  Young,  [1900]  '2  Ch.  339,  343, 
Byrne,  J.,  distinctly  lays  down,  that  "  the  provisions  of  sects.  9  and  lOof  the  Wills  Act 
"  have  no  application  to  wUls  of  persons  not  domiciled  in  England,"  citing  In  re 
Price,  [1900]  1  Ch.  442,  451.  But  both  these  cases  refer  to  wills  executed  in 
accordance  with  the  formalities  required  by  the  law  of  the  testator's  domieil ;  and  I 
doubt  whether  they  cover,  as  regards  sects.  9  and  10,  cases  where  a  will  is  executed, 
though  by  a  person  domiciled  abroad,  in  accordance  with  the  Wills  Act,  1837. 

^  This  is  logically  right.  The  will  cannot  be  a  good  exercise  of  the  power  of 
appointment,  except  under  the  Wills  Act,  1837,  s.  10,  but  then  it  would  be  neces- 
sarily an  invalid  will  under  sects.  9  and  10.  This  objection  does  not  apply  to  a  will 
made  as  in  Illustration  No.  2,  in  aooordauce  with  the  forms  required  by  the  Wills 
Act,  1837,  though  the  testator  is  domiciled  in  a  foreign  country. 

^  See  p.  687,  note  2,  ante. 

'  "A  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of  the 
' '  personal  property  described  in  a  general  manner,  thall  be  construed  to  include 
"  any  personal  estate,  or  any  personal  estate  to  which  such  description  shall 
*'  extend  (as  the  case  may  be),  which  he  may  have  power  to  appoint  in  any  manner 
"  he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a 
"  contrary  intention  shall  appear  by  the  will."  Wills  Act,  1837,  s.  27  (part). 
Compare  Westlake,  s.  92,  p.  117  :  In  re  D'Este's  Settlement,  [1903]  1  Ch.  898. 
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Case  1. — Where  the  will  is  executed  by  a  testator 
domiciled  in  England  in  accordance  with  the  forms 
required  by  the  Wills  Act,  1837,  ss.  9  and  10,  unless  a 
contrary  intention  appears  by  the  will. 

Vase  2. — Where  the  will,  whatever  the  domicil  of  the 
testator,  shows  on  the  face  of  it  his  intention  that  it  shall 
be  construed  in  accordance  with  the  law  of  England.^ 

\_Case  3. — Wliere  the  will  is  executed  by  a  testator  not 
domiciled  in  England  in  accordance  with  the  forms 
required  by  the  Wills  Act,  1837,  ss.  9  and  10,  unless  a 
contrary  intention  appears  by  the  will(?).J 

Comment. 

This  Rule  is  intended  to  give  the  effect  of  the  Wills  Act,  1837,  s.  27. 
The  object  of  this  enactment  was  to  do  away  with  the  then  existing 
rule  of  interpretation  under  which  a  "  general  bequest,"  e.g.,  of 
"  all  T's,  personal  estate  "  to  A,  was  not  construed  and  did  not 
operate  as  the  exercise  of  a  general  power  of  appointment  con- 
ferred upon  T.  The  reason  of  this  was  that  property  over  which 
T  had  a  power  of  appointment  was  not  in  strictness  T's  own  pro- 
perty. The  effect  of  the  rule  established  by  the  Wills  Act,  1837, 
s.  27,  is  that  such  a  general  bequest  is  now  construed  as  including 
all  personal  property,  and  therefore  all  movable  property,  over 
which  T  has  a  general  power  of  appointment.^  But  the  rule,  after 
all,  is  a  rule  of  interpretation — i.e.,  as  the  Act  says,  it  only  applies 
"  unless  a  contrary  intention  appears  by  the  will " — and  would  not 
operate,  for  example,  to  take  the  simplest  case,  if  the  will  were 
to  contain  the  statement  that  the  general  bequest  of  all  T's  per- 
sonal property  was  not  intended  to  include  certain  property  over 
which  he  had  a  power  of  appointment,  and  the  same  result  must,, 
it  would  seem,  follow  if  the  general  tenour  of  T's  will  should 
show  that  a  general  bequest  was  not  intended  to  operate  as  the 
exercise  of  a  power  of  appointment. 

When,  however,  it  is  established  that  T's  will  contains  a  general 
bequest  of  T's  personal  estate,  a  question,  which  may  often  be  a 

1  In  re  Friee,  [1900]  1  Cli.  442.  Contrast  In  re  D'liste's  Settlement,  [1903]  1  Ch. 
898  ;  In  re  SchoUJkld,  [1905]  1  Ch.  408. 

2  Sect.  27  does  not  apply  to  a  "limited"  power  of  appointment,  e.g.,  -where 
Tis  donee  of  a  power  of  appointment,  which  is  limited  to  a  particular  class,  e.g.,  to- 
any  of  2"s  children. 
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difficult  one,  requires  an  answer,  namely.  What  are  the  cases  in 
which  the  rule  of  construction  contained  in  sect.  27  of  the  Wills 
Act,  1837,  applies  ?  The  answer  appears  to  be  that  it  is  applicable 
in  the  three  oases  enumerated  in  Rule  191  : — 

Case  1. — Here  the  rule  of  construction  laid  down  in  Rule  191 
•clearly  applies ;  for  a  will  of  movables  executed  by  a  person  domi- 
ciled in  England  in  accordance  with  the  forms  required  by  the 
Wills  Act,  1837,  s.  10,  is  the  kind  of  will  which  obviously  comes 
within  the  scope  of  the  Wills  Act,  1837.  It  is,  so  to  speak,  the 
normal  English  will,  and,  if  no  contrary  intention  appears  by  the 
will  itself,  must  be  construed  in  accordance  with  the  rule  of  con- 
struction laid  down  by  English  law. 

Case  2. — Here  again  it  is  pretty  clear  that  our  rule  of  con- 
struction applies.  The  object  of  construing  a  will  is  to  ascertain 
the  sense  which  the  testator  intended  it  to  bear,  and,  as  the  will  on 
the  face  of  it  shows  or  expresses  the  intention  of  the  testator  that 
it  should  be  construed  in  accordance  with  the  law  of  England,  the 
xule  of  construction  laid  down  by  the  Wills  Act,  1837,  s.  27,  is 
imported  into  the  will.  True  it  is  that  a  will  of  movables  must, 
in  general,  be  construed  in  accordance  with  the  law  of  ttie  testator's 
■domicil  at  the  time  when  it  is  made;  but  this  is  a  mere  canon  of 
interpretation  which  must  not  be  adhered  to  when  there  is  any 
reason,  from  the  language  or  the  nature  of  the  will,  to  suppose 
that  the  testator  wrote  it  with  reference  to  the  law  of  some  country 
•other  than  that  in  which  he  was  then  domiciled.^ 

Case  3. — It  is  possible,  though  not  certain,  that  the  principle 
which  governs  Case  2  here  applies.  For  the  form  of  the  wUl, 
especially  if  combined  with  the  use  of  the  technical  terms  of 
English  law,  is,  or  at  any  rate  may  be,  a  sufficient  indication  of  the 
testator's  intention  that  a  general  bequest  contained  in  the  will 
shall  be  construed  in  accordance  with  the  rule  of  construction 
contained  in  the  Wills  Act,  1837,  s.  27.  Still,  with  regard  to 
Case  3,  one  must,  in  the  absence  of  conclusive  decisions,  speak  with 
hesitation.  The  WiUs  Act,  1837,  it  may  be  said,  does  not,  as 
regards  wills  of  movables,  apply  to  wills  made  by  persons  domi- 
ciled abroad,  and  therefore  a  particular  section  of  that  Act  cannot 
of  itself  apply  to  such  wills  without  a  clear  expression  of  the  tes- 
tator's intention  that  it  shall  apply.  To  this  objection  there  are 
two  replies.  The  first  is  that  a  will  executed  in  accordance  with 
the  Wills  Act,  1837,  though  not  in  accordance  with  the  formaHties 

1  In  re  Fries,  [1900]  1  Ch.  442,  452  ;  and  see  p.  679,  ante. 
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Tequired  by  the  law  of  the  testator's  domicil,  may  be  a  valid 
«xercise  of  a  power  of  appointment  by  will,'  and  therefore  may  be 
construed  in  regard  to  such  power  of  appointment  by  the  rule  of 
construction  applicable  to  an  English  will  executed  by  a  person 
■domiciled  in  England.  The  second  is  that  the  effect  of  the  Wills 
Act,  s.  27,  arises  in  this  case,  not  from  the  Act  itself  applying  to 
the  wills  of  persons  domiciled  out  of  England,  but  from  the  fact 
that  sect.  27  is,  through  the  form  in  which  the  will  is  drawn,  imported 
by  the  testator  himself  into  the  will  as  a  rule  of  construction. 

There  is,  be  it  here  noted,  an  essential  difference  between  the  Wills 
Act,  18-37,  s.  10,2  ani  ^he  Wills  Act,  1837,  s.  27.^  The  applica- 
tion of  sect.  10  to  a  given  will  in  no  way  depends  upon  the  inten- 
tion of  the  testator.  The  section  cannot,  whatever  the  wish  of  the 
"testator,  make  valid  as  an  exercise  of  a  power  any  will  which  is 
not  executed  in  accordance  with  the  formalities  required  by  the 
Wills  Act,  1837,  and  possibly  does  not  apply  even  to  a  will  exe- 
cuted in  accordance  with  such  formalities  if  it  is  executed  by  a 
person  domiciled  out  of  England.*  Thus,  if  the  power  requires 
that  a  will  should  be  attested  by  four  witnesses,  and  T,  the  tes- 
tator, leaves  a  holograph  will  duly  signed,  but  unattested,  the  will 
oannot,  in  virtue  of  sect.  10,  be  treated  as  a  good  exercise  of  the 
power;  and  possibly  the  same  result  follows  even  if  T  leaves  a 
will  which  is  executed  in  accordance  with  the  formalities  required 
hj  the  Wills  Act,  1837,  but  is  himself  domiciled  out  of  England. 

Sect.  27  stands  in  a  different  position  from  that  of  sect.  10,  in  that 
it  is  a  mere  rule  of  construction.  A  testator  may,  by  the  expression 
of  his  own  wish,  make  the  rule  contained  in  sect.  27  part  of  his  will 
whatever  be  the  form  in  which  the  will  is  made,  and  whatever  be 
the  testator's  domicil  at  the  time  of  his  executing  the  will.  He 
may,  in  short,  either  in  so  many  words  or  in  effect,  say  that  the 
terms  of  a  general  bequest  are,  in  his  wHl,  to  be  construed  in 
accordance  with  the  WiUs  Act,  1837,  s.  27. 

Illustrations.^ 
1.  T  is  an  Englishwoman  domiciled  in  England.     The  will  is 

1  See  Rule  189  (1)  (a),  p.  691,  ante. 
''■  See  Rule  190,  p.  697,  ante. 

3  See  Rule  191,  p.  700,  ante. 

4  Barretto  v.  Young,  [1900]  2  Ch.  339,  343. 

"  In  the  illustrations  to  this  Rule  it  is  to  be  assumed,  unless  the  contrary  is 
■stated,  that  T  is  a  woman  who,  under  an  English  settlement,  has  a  general  power 
of  appointment  by  will  over  1,000Z.  consols,  and  that  she  has  made  a  general 
Ijequest  of  all  her  personal  property  or  aU  her  movable  property  to  A. 
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made  in  accordance  with  the  Wills  Act,  1837.     The  will  is  to  be 
construed  as  an  exercise  of  the  power. 

2.  T  is  a  French  citizen  domiciled  in  France.  She  executes  a 
holograph  will  made  in  a  French  form  and  unattested.  It  is  valid 
by  the  law  of  France.  According  to  French  law  it  would  be  a 
complete  disposition  of  all  property  over  which  T  has  the  power  to 
dispose,  but  French  law  does  not  know  of  powers  of  appointment 
and  would,  under  the  circumstances,  apply  the  law  of  England 
with  reference  to  the  exercise  of  such  a  power.  The  will  contains 
expressions  from  which  it  may  be  inferred  that  T  meant  her  will 
to  operate  in  England  as  well  as  in  France,  and  wrote  it  with 
reference  to  the  law  of  England.  The  will  is  to  be  construed  as  an 
exercise  of  the  power.^ 

3.  T,  a,  French  citizen  domiciled  in  France,  executes  a  will  in 
English  complying  with  the  requirements  of  the  WUls  Act,  1837, 
and  expressed  in  the  terms  of  English  law.  The  will  refers  to 
a  general  power  of  appointment  given  under  an  English  settlement. 
The  will  {semhle)  is  to  be  construed  as  an  exercise  of  the  power.^ 

4.  T,  whilst  a  British  subject  domiciled  in  England,  executes  a 
will  in  accordance  with  the  requirements  of  the  "Wills  Act.  Ty 
after  executing  the  will,  acquires  a  French  domicil  and  dies 
domiciled  in  France.  T's  will  is  (semble)  to  be  construed  as  an 
exercise  of  the  power.^ 

5.  T,  a  British  subject  domiciled  in  France,  executes  a  holo- 
graph will  unattested  and  valid  by  the  law  of  France.  T  expresses 
in  the  will  her  intention  that  it  shall  be  construed  in  accordance 
with  the  law  of  England.  The  will  (semble)  is  to  be  construed  as 
an  exercise  of  the  power.* 

'  In  re  I'rice,  [190U]  1  Ch.  442.  "  I  think  that  1  am  entitled  [in  this  oase]  to- 
' '  apply  the  rules  of  construction  which  would  by  English  law  be  applied  to  a  will 
' '  expressed  in  the  same  terms  and  of  the  same  date  as  that  annexed  to  the  letters 
"  of  administration,  including  the  rule  of  construction  introduced  by  sect.  27  of  the 
"  Wills  Act.''  Ibid.,  p.  453,  judgment  of  Stirling,  J.  See  In  re  Harman,  [1894], 
3  Ch.  607. 

*  Whether  it  would  have  been  a  valid  exercise  of  the  power  of  appointment  if 
no  reference  had  been  made  thereto  (?)     In  re  Frice,  [1900]  1  Ch.  442. 

3  This  seems  to  follow  from  the  Wills  Act,  1837,  s.  27,  taken  together  withtha 
Wills  Act,  1861,  s.  3,  and  In  re  Price,  [1900]  1  Ch.  442.  Further  {semble),  that,, 
assuming  marriage  is  not  under  French  law  the  revocation  of  a  will  {In  re  Martin, 
Zomtalan  v.  Loustalan,  [1900]  P.  (C.  A.)  211),  2"s  wiU  would  not  have  beenrevoked 
had  she  acquired  a  French  domicil  by  marriage.  See  Westerman  v.  Sehuiai  (1905), 
13  Sc.  L.  T.  R.  594. 

*  This  seems  to  follow  from  In  re  Price,  [1900]  1  Ch.  442.  It  is  not  {aemble)i 
inconsistent  with  In  re  Kirwan's  Trusts  (1883),  26  Ch.  D.  373. 
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6.  T,  a  French  subject  domiciled  in  France,  executes  a  holo- 
graph will  in  the  French  form  and  unattested.  It  is  valid  by 
French  law.  It  contains  no  words  introducing  the  principle  of 
construction  contained  in  the  Wills  Act,  s.  27.  The  will  {semhle) 
cannot  be  construed  as  an  exercise  of  the  power.^ 

7.  T  is  a  French  citizen  domiciled  in  France.  She  executes  a 
holograph  will  unattested,  which  is  valid  by  the  law  of  France. 
T  creates  her  niece  universal  legatee  of  her  property  in  England 
as  well  as  in  France.  According  to  French  law,  the  will  would 
pass  everything  T  could  dispose  of.  The  will  contains  no 
reference  to  the  power  of  appointment  or  to  the  property  over 
which  T  has  a  power  of  appointment.  The  will  cannot  be  con- 
strued as  an  exercise  of  the  power .^ 

(iv)  Material  Validity. 

Rule  192.^ — The  operation  of  the  exercise  by  will  of 
a  power  of  appointment,  created  either  under  an  English 
or  under  a  foreign  instrument,  depends  on  the  law  which 
governs  the  operation  of  the  instrument,  and  not  on  the 
law  which  governs  the  operation  of  the  will. 

Gomment, 

Throughout  the  Rules  relating  to  the  exercise  of  a  power  of 
appointment  by  will,  we  have  assumed  that  the  power  of  appoint- 
ment is  created  under  an  English  instrument.  Rule  192,  how- 
ever, applies,  as  far  as  the  matter  can  be  dealt  with  by  an  English 
Court,  not  only  to  a  power  created  under  an  English  instrument, 
but  also  to  a  power  created  under  a  foreign  instrument.  Now  a 
bequest  which  is  valid,  or  rather  operative,  by  the  law  to  which 
the  donor  {e.g.,  a  settlor)  of  a  power  of  appointment  by  will  was 
subject  when  he  created  the  power,  may  be  invalid,  or  rather 
inoperative,  according  to  the  law  to  which,  as  regards  testamentary 
dispositions,  the  donee  of  the  power  (testator)  is  subject  when  he 
executes  the  power  by  will ;  and  it  is  equally  possible  that  a  bequest 


1  In  re  D'Este's  Settlement,  [1903]  1  Oh.  898. 

2  In  re  Soholefield,  [1905]  2  Ch.  408. 

3  Pomy  V.  Hordern,  [1900]  1  Ch.  492  ;  BaU  v.  Bald  (1897),  66  L.  J.  Ch.  524  ;  In 
re  Megret,  [1901]  1  Ch.  547. 
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whicli  is  operative  under  the  law  which  governs  the  testator  (donee  of 
the  power)  may  be  inoperative  under  the  law  governing  the  creator 
or  donor  of  the  power,  i.e.,  the  settlor,  when  he  made  the  settle- 
ment. Eule  192  lays  down  that  English  Courts  wiU  determine 
whether  the  power  of  appointment  is  operative  or  not,  and  how  it 
operates,  by  reference  to  the  law  to  which  the  settlor  (donor)  was 
subject  when  the  power  was  created,  and  not  by  reference  to  the 
law  to  which  the  testator  (donee)  was  subject  when  he  exercised 
the  power  of  appointment  by  making  his  will. 

Illustrations. 

1.  T,  a.  domiciled  Englishwoman,  marries  B^,  a  French  citizen. 
She  is,  under  an  English  instrument,  the  donee  of  a  special  power 
of  appointment  over  4,000^.  in  favour  of  such  of  her  children  as 
she  shall  by  will  appoint.  In  exercise  of  such  power,  and  by  a 
will  in  a  form  valid  by  French  law,  she  bequeaths  the  whole  4,000^. 
to  one  of  several  children.  The  bequest  is  operative  according  to 
English,  but  inoperative  according  to  French,  law.  The  power  is 
well  exercised  and  the  bequest  valid.^ 

2.  In  1862,  T,  an  Englishwoman,  marries  in  England  a  domi- 
ciled Frenchman.  Under  an  English  instrument  (the  marriage 
settlement)  she  is,  in  respect  of  movable  property  vested  in  English 
trustees  and  situate  in  England,  the  donee  of  a  general  power  of 
appointment.  In  1866  she  makes,  in  exercise  of  the  power,  an 
English  will,  duly  executed  in  accordance  with  English  testamen- 
tary law,  but  containing  dispositions  which  are  inoperative  accord- 
ing to  French  law,  but  are  operative  according  to  English  law. 
The  wiU  is  a  valid  exercise  of  the  power,  and  the  dispositions 
thereof  are  valid. ^ 

3.  Under  a  Scottish  instrument  executed  by  a  domiciled  Scots- 
man, his  child  T  has  a  power  of  appointment  by  will  as  to  2,000/. 
in  favour  of  any  person  whom  he  may  choose.  T  bequeaths  the 
2,000/.  to  A.  Under  English  law  such  exercise  of  a  general  power 
of  appointment  makes  the  2,000/.  general  assets  in  favour  of  T's 
creditors.     Under  Scottish  law  such  exercise  of  a  power  of  appoint- 


'  Foueij  V.  Eordern,  [1900]  1  Oh.  492.  The  principle  is  that  the  disposition  of 
the  4,0002.  is  not  in  strictness  the  disposition  of  property  belonging  to  T,  but  the 
execution  of  a  power  created  by  the  settlor,  and  that  the  bequest  of  the  whole 
property  to  one  child  only  is  legal  and  effeotire  according  to  English  law,  which 
determines  the  effect  of  the  settlement. 

«  In  re  Megret,  [1901]  1  Oh.  .547. 
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ment  has  not  this  effect.     The  2,000/.  goes  to  the  appointees,  and 
is  not  assets  for  the  benefit  of  the  creditors.' 

'  Bald  V.  Bald^  (1897),  66  L.  J.  Ch.  624.  Note  that  here  the  principle  is  the 
same  as  in  the  other  cases.  The  power  is  created  by  a  domiciled  Scotsman  (donor). 
It  is  exercised  hy  a  domiciled  Englishman  (donee) .  The  effect  of  this  exercise,  or, 
in  other  words,  whether  the  property  subject  to  the  power  goes  to  T'a  creditors 
or  to  the  appointee  under  the  power,  is  to  be  determined  by  Scottish  law,  i.e.,  by  the 
law  under  which  the  power  was  created,  and  not  by  English  law,  i.e.,  the  law 
under  which  the  power  is  exercised. 


z2 
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CHAPTER  XXXII. 
PEOCEDUEE.i 

Rule  193.^ — All  matters  of  procedure  are  governed 
wholly  by  the  local  or  territorial  law  of  the  country  to 
which  a  Court  wherein  an  action  is  brought  or  other 
legal  proceeding  is  taken  belongs  {lex  fori). 

In  this  Digest,  the  term  "procedure"  is  to  be  taken 
in  its  widest  sense,  and  includes  (inter  alia) — 

( 1 )  remedies  and  process ; 

(2)  evidence; 

(3)  limitation  of  an  action  or  other  proceeding; 

(4)  set-off  or  counter-claim. 

Comment. 

The  principle  that  procedure  is  governed  by  the  lex  fori  is  of 
general  application  and  universally  admitted,  but  the  Courts  of 
any  country  can  apply  it  only  to  proceedings  which  take  place  in, 
or  at  any  rate  under  the  law  of,  that  country.  In  a  body  of  Rules, 
therefore,  such  as  those  contained  in  this  Digest,  which  state  the 
principles  enforced  by  an  English  Court,  the  maxim  that  procedure 
is  governed  by  the  lex  fori  means  in  effect  that  it  is  governed  by 
the  ordinary  law  of  England,  without  any  reference  to  any  foreign 
law  whatever.  The  maxim  is  in  fact  a  negative  rule;  it  lays 
down  that  the  High  Court,  in  common,  it  may  be  added,  with 
every  other  English  Court,  pursues  its  ordinary  practice  and 
adheres  to  its  ordinary  methods  of  investigation  whatever  be  the 
character  of  the  parties,  or  the  nature  of  the  cause  which  is 
brought  before  it. 


'  Story  (7th  ed.),  ss.  556—583  ;  see  also  chap.  xvii.  ;  Westlake,  chap,  xviii.  ; 
Foote,  chap.  x.  ;  Nelson,  p.  424. 

The  decree  of  a  foreign  Califomian  Court  cannot  anthprise  a  person  to  sue  in  an 
English  Court  otherwise  than  in  accordance  with  the  English  rules  of  procedure. 
Barber  t.  Mexican  Land  Co,.  (1900),  48  W.  R.  235. 
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"  A  person,"  it  has  been  said,  "  suing  in  this  country,  must  take 
"  the  law  as  he  finds  it ;  he  cannot,  by  virtue  of  any  regulation  in 
"  his  own  country,  enjoy  greater  advantages  than  other  suitors 
"  here,  and  he  ought  not  therefore  to  be  deprived  of  any  superior 
"  advantage  which  the  law  of  this  country  may  confer.  He  is  to 
"  have  the  same  rights  which  all  the  subjects  of  this  kingdom  are 
"  entitled  to,"  ^  and  the  foreign  defendant,  it  may  be  added,  is  to 
have  the  advantages,  if  any,  which  the  form  of  procedure  in  this 
country  gives  to  every  defendant. 

Whilst,  however,  it  is  certain  that  all  matters  which  concern 
procedure  are  in  an  English  Court  governed  by  the  law  of 
England,  it  is  equally  clear  that  everything  which  goes  to  the 
substance  of  a  party's  rights  and  does  not  concern  procedure  is 
governed  by  the  law  appropriate  to  the  case. 

"  The  law  on  this  point  is  well  settled  in  this  country,  where 
"  this  distinction  is  properly  taken,  that  whatever  relates  to  the 
"  remedy  to  be  enforced  must  be  determined  by  the  lex  fori, — the 
"  law  of  the  country  to  the  tribunals  of  which  the  appeal  is 
"  made,"  ^ — ^but  that  whatever  relates  to  the  rights  of  the  parties 
must  be  determined  by  the  proper  law  of  the  contract  or  other 
transaction  on  which  their  rights  depend. 

Our  Rule  is  clear  and  well  established.  The  difficulty  of  its 
application  to  a  given  case  lies  in  discriminating  between  matters 
which  belong  to  procedure  and  matters  which  affect  the  substantive 
rights  of  the  parties.  In  the  determination  of  this  question  two 
considerations  must  be  borne  in  mind  : — 

First.  English  lawyers  give  the  widest  possible  extension  to 
the  meaning  of  the  term  "  procedure."  The  expression,  as  inter- 
preted by  our  judges,  includes  all  legal  remedies,  and  everything 
connected  with  the  enforcement  of  a  right.  It  covers,  therefore, 
the  whole  field  of  practice  ;  it  includes  the  whole  law  of  evidence, 
as  well  as  every  rule  in  respect  of  the  limitation '  of  an  action  or 
of  any  other  legal  proceeding  for  the  enforcement  of  a  right,  and 
hence  it  further  includes  the  methods,  e.g.,  seizure  of  goods  or 
arrest  of  person,  by  which  a  judgment  may  be  enforced. 

Secondly.  Any  rule  of  law  which  solely  affects,  not  the  enforce- 
ment of  a  right,  but  the  nature  of  the  right  itself,  does  not  come 


'  De  ta  VegaY.  Vianna  (1830),  1  B.  &  Ad.  284,  288,  judgment  of  Tenterden,  L.J. 
*  J)m  V.  Lippmann  (1837),  5  01.  &  F.  1,  13,  per  Lord  Brougham. 
3  See  contra,  Savigny,  ».  374  (Guthrie's  transl.),  pp.  249,  267—272 ;  Bar  (GU- 
lespie's  transl.),  pp.  624 — 627. 
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under  the  head  of  procedure.  Thus,  if  the  law  which  governs, 
e.g.,  the  making  of  a  contract,  renders  the  contract  absolutely 
void,  this  is  not  a  matter  of  procedure,  for  it  afEects  the  rights  of 
the  parties  to  the  contract,  and  not  the  remedy  for  the  enforcement 
of  such  rights. 

Hence  any  rule  limiting  the  time  within  which  an  action  may 
be  brought,  any  limitation  in  the  strict  sense  of  that  word,  is  a 
matter  of  procedure  governed  wholly  by  the  lex  fori.  But  a  rule 
which  after  the  lapse  of  a  certain  time  extinguishes  a  right  of 
action — a  rule  of  prescription  in  the  strict  sense  of  that  word — ^is 
not  a  matter  of  procedure,  but  a  matter  which  touches  a  person's 
substantive  rights,  and  is  therefore  governed,  not  by  the  lex  fori,, 
but  by  the  law,  whatever  it  may  be,  which  governs  the  right  in 
question.  Thus  if,  in  an  action  for  a  debt  incurred  in  France,  the 
defence  is  raised  that  the  action  is  barred  under  French  law  by 
lapse  of  time,  or  that  for  want  of  some  formality  an  action  could 
not  be  brought  for  the  debt  in  a  French  Court,  the  validity  of  the 
defence  depends  upon  the  real  nature  of  the  French  law  relied 
upon.  If  that  law  merely  takes  away  the  plaintiff's  remedy,  it 
has  no  effect  in  England.  If,  on  the  other  hand,  the  French  law 
extinguishes  the  plaintiff's  right  to  be  paid  the  debt,  it  affords  a 
complete  defence  to  an  action  in  England.^ 

To  this  it  must  be  added  that  an  English  statutory  enactment, 
which  affects  both  a  person's  right  and  the  method  of  its  enforce- 
ment, establishes  a  rule  of  procedure  and  therefore  applies  to  an 
action  in  respect  of  a  right  acquired  under  foreign  law.  Hence 
the  4th  section  of  the  Statute  of  Frauds,^  and  the  4th  section  of 
the  Sale  of  Groods  Act,  1893,  which,  whether  affecting  rights  or 
not,  certainly  affect  procedure,*  *pply  ^o  actions  on  contracts  made 
in  a  foreign  country  and  governed  by  foreign  law.  Whence  the 
conclusion  follows  that  a  contract  though  made  abroad,  which  does 
not  satisfy  the  provisions  of  the  4th  section  of  the  Statute  of 
Frauds,  or  of  the  Sale  of  Groods  Act,  1893,  respectively,  cannot  be 
enforced  in  England. 

With  regard  to  the  Illustrations  to  this  Eiule  it  must  always  be 
borne  in  mind  that,  as  we  are  dealing  with  proceedings  before  an 
English  Court,  the  lex  fori  is  the  same  thing  as  the  law  of  England. 

'  See  Intro.,  General  Principle  No.  I.,  p.  23,  ante. 

2  Leroux  v.  Brown  (1852),  12  C.  B.  801.  The  Statute  of  Frauds,  s.  7,  relates  to 
procedure,  and  applies  to  proceedings  having  reference  to  foreign  land.  Rochefoucauld 
V.  Boustead,  [1897]  1  Ch.  (C.  A.)  196. 

3  Jones  v.  Victoria  Graving  Co.  (1877),  2  Q.  B.  D.  314,  323,  language  of  Lush,  J. 
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Illustrations. 

Lex  Fori  governs  Procedure. 
(1)  Remedies  and  Process. 

1.  A  brings  an  action  against  X  for  breach  of  a  contract  made 
with  X  in  Scotland  as  a  member  of  a  Scotch  firm.  According  to 
the  law  of  Scotland  {lex  loci  contractus),  A  could  not  maintain 
an  action  against  X  until  he  had  sued  the  firm,  which  he  has  not 
done.  According  to  the  law  of  England  {lex  fori),  the  right  to 
bring  an  action  against  the  member  of  a  firm  does  not  depend  upon 
the  firm  having  been  first  sued.  A  can  maintain  an  action  against  X.^ 

2.  A,  a  Portuguese,  at  a  time  when  arrest  of  a  debtor  on  mesne 
process  is  allowable  under  the  law  of  England  {lex  fori),  but  is  not 
allowable  under  the  law  of  Portugal  {lex  loci  contractus),  brings 
an  action  against  X,  a  Portuguese,  for  a  debt  contracted  in 
Portugal.     A  has  a  right  to  arrest  X.^ 

•i.  X,  residing  in  Denmark,  promises  to  marry  A,  who  is 
residing  in  England.  X  refuses  in  England  to  marry  A.  Under 
the  law  of  Denmark  no  action  can  be  brought  for  breach  of 
promise  of  marriage  except  in  circumstances  which  do  not  exist  in 
this  case.  The  law  of  Denmark  affects  only  remedy  for  breach  of 
contract  and  does  not  affect  existence  of  contract.  A  brings  an 
action  against  X.     The  action  lies.' 

4.  A,  in  Spain,  sells  X  goods  of  the  value  of  50/.  The  contract 
is  made  by  word  of  mouth,  and  there  is  no  memorandum  of  it  in 
writing.  The  contract  is  valid  and  enforceable  according  to 
Spanish  law  {lex  loci  contractus).  A  contract  of  this  description  is, 
under  the  Sale  of  Goods  Act,  1893,  s.  4  {lex  fori),  not  enforceable 
by  action.  A  cannot  maintain  an  action  against  X  for  refusal  to 
accept  the  goods.* 

1  BuUock  V.  Oaird  (1875),  L.  R.  10  Q.  B.  276. 

'^  Be  la  Vega  v.  Vianna  (1830),  1  B.  &  Ad.  284,  with  which  oontrast  Melan  v. 
Fitzjames  (1797),  1  B.  &  P.  138. 

'  Mamen  t.  Dixon  (1906),  23  T.  L.  R.  56.  In  the  oiroumstanoea  of  the. case,  it 
was  held  that  the  contract  was  an  English  oontraot,  but  it  was  also  laid  down  that 
even  if  the  contract  was  a  Danish  contract  the  law  of  Denmark  affected  only  the 
remedy  for  breach  of  the  contract,  and  an  action  for  such  breach  was  maintainable 
in  England. 

*  See  Acebal  v.  Levy  (1834),  10  Bing.  376,  and  note  that  the  Sale  of  Goods  Act, 
1893,  a.  4,  differs  in  wording  from  the  Statute  of  Frauds,  s.  17.  The  Sale  of  Goods 
Act,  1893,  s.  4,  enacts  that  no  contract  which  comes  within  it  "  shall  be  enforceable 
by  action."  The  Statute  of  Frauds,  s.  17,  enacted  that  no  contract  which  comes 
within  it  "  shall  be  allowed  to  be  good,"  but  eren  this  enactment  probably  referred 
to  procedure.     Contrast,  however,  Story,  ss.  262,  262a. 

It  is  a  curiouB  question  how  far  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62), 
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5.  A  brings  an  action  against  X  to  obtain  specific  performance 
of  a  contract  made  between  A  and  X  in  and  subject  to  the  law  of 
a  foreign  country.  The  contract  is  one  of  which  A  might,  accord- 
ing to  the  law  of  that  country  (lex  loci  contractus),  obtain  specific 
performance,  but  it  is  not  one  for  which  specific  performance  can 
be  granted  according  to  the  law  of  England  {lex  fori).  A  cannot 
maintain  an  action  for  specific  performance. 

(2)  Evidence. 

6.  A  brings  an  action  against  X  to  recover  a  debt  incurred  by 
X  in  and  under  the  law  of  a  foreign  country  {lex  loci  contractus). 
A  tenders  evidence  of  the  debt  which  is  admissible  by  the  law  of 
the  foreign  country,  but  is  inadmissible  by  the  law  of  England 
{lex  fori) .     The  evidence  is  inadmissible.^ 

7.  A  brings  an  action  against  X,  an  Englishman,  for  breach 
of  a  promise  of  marriage  made  by  X  to  A,  a.  German  woman, 
at  Constantinople.  A  has  not  such  corroborative  evidence  as  is 
required  by  32  &  33  Yict.  c.  68,  s.  2  {lex  fori).  A  cannot  prove 
the  promise  or  maintain  the  action.^ 

8.  A,  a  Frenchman,  makes  a  contract  in  France  with  X,  an 
Englishman,  to  serve  him  in  France  from  a  future  date  for  a  year 
certain.  The  contract  is  made  by  word  of  mouth,  and  there  is  no 
memorandum  of  it  in  writing.  It  is  a  contract  valid,  by  the  law 
of  France  {lex  loci  contractu^),  for  the  breach  of  which  an  action 
might  be  brought  in  a  French  Court,  but  under  the  4th  section  of 
the  Statute  of  Frauds  no  action  can  be  brought  on  such  an  agree- 
ment unless  there  is  a  memorandum  thereof  in  writing.  The 
enactment  applies  to  procedure.  A  cannot  maintain  an  action  in 
England  against  X  for  breach  of  the  contract.* 

(3)  Limitation. 

9.  X  contracts  a  debt  to  A  in  Scotland.  The  recovery  of  the 
debt  is  not  bari'ed  by  lapse  of  time,  according  to  Scotch  law  ilex 

applies  to  procedure.  If  the  words  of  the  Act  are  to  be  strictly  construed,  it  would 
seem  that  the  1st  section  does  not,  whilst  the  2ud  section  does,  touch  procedure. 
Probably,  howeyer,  each  section  is  intended  to  establish  a  rule  of  procedure,  and 
therefore  affects  the  enforceability  of  any  contract,  wherever  made  or  by  whaterer 
law  it  is  governed,  coming  within  the  section. 

>  Brown  v.  Thornton  (1837),  6  A.  &  E.  185.  Compare  Finlay  v.  Tmlay  (1862),  31 
L.  J.  P.  &  M.  149. 

■^   Wiedemann  v.  Walpole,  [1891]  2  Q.  B.  (0.  A.)  534. 

3  Conf.  Leroux  v.  Brown{l%b2),  12  C.  B.  801 ;  22  L.  J.  C.  P.  1. 
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loci  contractus),  but  it  is  barred  by  the  English  Limitation  Act, 
1623,21  Jao.  I.  o.  16  [lex  f on).  A  cannot  maintain  an  action 
against  X} 

10.  X  incurs  a  debt  to  A  in  France.  The  recovery  of  such  a 
■debt  is  barred  by  the  French  law  of  limitation  [lex  loci  contractus), 
but  is  not  barred  by  any  English  Statute  of  Limitation.  A  can 
maintain  an  action  for  the  debt  against  X? 

11.  A  in  a  Manx  Court  brings  an  action  against  X  for  a  debt 
incurred  by  X  to  ^  in  the  Isle  of  Man.  The  action,  not  being 
brought  within  three  years  from  the  time  when  the  cause  of  action 
arose,  is  barred  by  Manx  law,  and  judgment  is  on  that  account 
given  in  favour  of  X.  A  then,  within  six  years  from  the 'time 
when  the  debt  is  incurred,  brings  an  action  against  X  in  England. 
This  action  is  not  barred  by  the  English  Limitation  Act,  1623 
{lex  fori).     A  can  maintain  his  action  against  X.' 

12.  X,  under  a  bond  made  in  India,  is  bound  to  repay  A  100/. 
Specialty  debts  have,  under  the  law  of  India  [lex  loci' contractus), 
no  higher  legal  value  than  simple  contract  debts,  and  under  that 
law  the  remedy  for  both  is  barred  by  the  lapse  of  three  years. 
The  period  of  limitation  for  actions  on  specialty  debts  is,  under 
the  law  of  England,— 3  &  4  Will.  IV.  c.  42,  s.  3  {lex  fori),— 
twenty  years.  A,  ten  years  after  the  execution  of  the  bond, 
brings  an  action  in  England  upon  it  against  X.  A  can  maintain 
the  action.* 

(4)  Set-off. 

13.  X  in  1855  contracts  in  Prussia  with  A  for  the  carriage  by 
A  of  goods  by  sea  from  Memel  to  London.  A  brings  an  action 
against  X  for  the  freight,  and  X  under  Prussian  law  [lex  loci 
contractus)  claims  to  set  o£F  money,  due  to  him  by  way  of  damages 
from  A,  which  could  not  at  that  date  be  made,  according  to  the 
rules  of  English  procedure  [lex  fori),  the  subject  either  of  a  set-off 
■or  a  counter-claim.  X  is  not  allowed  to  set  off,  against  the  money 
■due  to  A,  the  damages  due  from  A  to  X.' 

1  British  Linen  Co.  v.  Bnmmond  (1830),  10  B.  &  C.  903. 

"  Saber  v.  Steiner  (1835),  2  Soott,  304.  Compare  Don  v.  Zippmann  (1837),  6 
■CI.  &  F.  1 ;  Fergusson  v.  Fyffe  (1841),  8  CI.  &  F.  121 ;  Mmlcmaboye  v.  Mottichund 
(1852),  8  Moore,  P.  C.  4. 

'  Barris  v.  Quine  (1869),  L.  R.  4  Q.  B.  653.  See,  as  to  the  judgment,  p.  417, 
■cmte. 

*■  Alliance  Bank  of  Simla  f.  Garey  (1880),  6  C.  P.  D.  429.  Whether  this  case  is 
Tightly  decided  P 

5  Meyer  v.  Dresser  (1864),  16  C.  B.  N.  S.  646 ;  33  L.  J.  C.  P.  289.  Contrast 
MacFarlane  v.  Norris  (1862),  2  B.  &  S.  783.     Since  the  Judicature  Acts  came  into 
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Lex  Fori  does  not  Govern  Existence  of  Bight. 

14.  A  brings  an  action  on  a  contract  made  by  word  of  mouth 
between  X  and  A  in  and  under  the  law  of  a  foreign  country.  It 
is  a  kind  of  contract  which  under  the  law  of  England  {lex  fori) 
is  valid  though  not  made  in  writing,  but  under  the  law  of  the 
foreign  country  (lex  loci  contractus)  is  void  if  not  made  in  writing. 
A  cannot  maintain  his  action,  i.e.,  the  validity  of  the  contract  is 
governed  in  England,  not  by  the  lex  fori,  but  by  the  lex  lod  con- 
tractus.^ 

15.  A  brings  an  action  against  X  for  breach  of  a  contract 
made  in  a  foreign  country.  It  is  proved  that  under  the  law  of 
that  country  {J,ex  loci  contractus)  the  contract  for  want  of  a 
stamp  is  unenforceable.  If  the  want  of  the  stamp  merely  deprives 
A  of  his  remedy  in  the  foreign  country,  then  he  can  maintain  an 
action  in  England  for  breach  of  the  contract,  i.e.,  the  want  of  the 
stamp  merely  affects  procedure  which  is  governed  by  the  lex  fori. 
If  the  want  of  the  stamp  makes  the  contract  void  ab  initio,  then 
A  cannot  maintain  an  action  in  England,  i.e.,  the  want  of  a 
stamp  affects  a  matter  of  right  and  is  governed  by  the  lex  loci 
contractus.^ 

16.  X  in  1866  commits  an  assault  upon  A  in  Jamaica.  For  some 
time  after  the  assault  is  committed,  A  might,  had  X  been  in 
England,  have  maintained  an  action  for  it  there  against  X.  Before 
X  returns  to  England  the  legislature  of  Jamaica  passes  an  Act  of 
Indemnity  under  which  the  assault  is  made  lawful.  X  then  returns 
to  England,  and  A  brings  an  action  against  X  for  the  assault. 
A  cannot  maintain  the  action,  i.e.,  the  character  of  the  act  done  by 
X,  or  ^'s  right  to  treat  it  as  a  wrong,  is  governed,  not  by  the  lex 

fori,  but  by  the  lex  loci  delicti  commissi.^ 


force,  the  value  of  the  goods  not  carried  could  [semble)  be  claimed  under  a  counter- 
claim. Conf.,  also,  AlUn  v.  Kemble  (1848),  6  Moore,  P.  0.  314  (as  explained  in 
Rouquette  v.  Overmann  (1875),  L.  R.  10  Q.  B.  525,  .'i40,  541)  ;  Maspom  v.  Mildred 
(1882),  9  Q.  B.  D.  (C.  A.)  530  ;   (1883)  8  App.  Gas.  874. 

1  Compare  Bristow  v.  Sequeville  (1850),  5  Ex.  275 ;  19  L.  J.  Ex.  289. 

■'  See  Phillips  v.  Eyre  (1870),  L.  R.  6  Q.  B.  1  (Ex.  Ch.). 

Whether  action  would  have  been  maintainable  if  X  had  returned  to  England  and 
A  had  commenced  the  action,  but  not  brought  the  case  to  trial,  before  the  passing 
of  the  Jamaica  Act  of  Indemnity?    Compare  pp.  653,  654,  ante. 
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NOTE  1. 

MEANING  OF  "LAW  OF  A  COUNTS Y,"  AND  THE 
DOGTEINE  OP  THE  RENVOI'. 

My  aim  in  this  note  is  first  to  insist,  in  connection  with  the  meaning- 
given  by  English  Courts  to  the  term  "law  of  a  country,"  that  they  do 
virtually  accept  the  doctrine  of  the  renvoi ;  and,  next,  to  show  the 
way  in  which  this  doctrine  can  be  and  generally  is  applied  by  an 
English  Court  to  a  given  case.  With  the  inquiry  whether  English 
Courts  act  wisely  or  unwisely,  logically  or  illogically,  in  accepting  the 
doctrine  of  the  renvoi  I  have,  in  this  note,  no  concern  whatever. 

(A.)  Meaning  of  "  Law  of  a  Country." 

My  contention  is  that,  in  any  English  rule  of  private  international 
law,  the  term  "law  of  a  country,"  which  is  admittedly  ambiguous, 
means,  as  applied  to  a  foreign  country,  e.g.,  Italy,^  any  principle  or 
law,  whether  it  be  the  local  law  of  Italy  or  not,  which  the  Courts 
thereof  apply  to  the  decision  of  the  case  to  which  the  rule  refers. 
This  assertion  is  equivalent  to  the  statement  made  by  other  writers, 
that  where  English  Courts  determine  a  case  with  reference  to  the  law 
of  a  foreign  country  they  take  into  account  the  whole  law  of  that 
country,'  including  the  rules  of  private  international  law  maintained 

'  See  pp.  b — 7,  79 — 81,  ante;  J.  Pawley  Bate,  "Notes  on  the  Doctrine  of  Ren- 
voi" ;  Westlake  (4  th  ed.),  ch.  ii. 

^  It  is  convenient  to  exemplify  the  points  under  discussion  by  referring  to  the  law 
of  Italy  as  the  law  of  the  foreign  country  which  English  Courts  follow,  but,  of 
course,  what  is  true  of  Italy  holds  good  mutatis  mutandis  of  the  law  of  any  other 
foreign  country,  the  law  whereof  English  Courts  hold  applicable  to  the  decision  of 
a  given  case,  e.g.,  the  distribution  of  the  goods  left  in  England  by  an  intestate 
dying  domiciled  in  a  foreign  country. 

'  "  I  conclude  with  the  opinion,  as  founded  in  reason,  that  a  rule  referring  to  a 
"  foreign  law  should  be  understood  as  referring  to  the  whole  of  that  law,  neces- 
' '  sarily  including  the  limits  which  it  sets  to  its  own  application,  without  a  regard 
"  to  which  it  would  not  be  really  that  law  which  was  applied.  It  is  also  the 
"  only  opinion  accepted  in  the  English  judgments,  and  is  at  least  strongly  sup- 
"  ported  on  the  continent." — Westlake,  p.  40. 
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by  its  tribunals,  and  that  English  Courts  have  always  virtually 
accepted  what  is  now  known  as  the  doctrine  of  the  renvoi,  using 
that  term  in  its  widest  sense.  An  illustration  explains  my  meaning : 
Our  Courts  admittedly  adhere'  to  the  rule  that  where  D  dies  intestate 
leaving  movable  property  in  England,  but  domiciled  in  Italy,  the 
distribution  of  such  naovable  property  must  be  governed  by  the 
"law  of  Italy."  My  position  is  that  in  this  rule  the  "  law  of  Italy  " 
means  any  law  or  principle  whatever  which  Italian  Courts  hold 
applicable  to  D's  case :''  D,  we  will  take  it,  is  an  Englishman,  i.e.,  a 
British  subject  born  in  England  of  English  parents,  with  an  English 
domicil  of  origin.  If,  because  of  D'a  nationality,  Italian  Courts  hold 
that  his  movable  property  ought  to  be  distributed  in  accordance  with 
the  local  law  of  England,  an  English  Court  will  distribute  such  pro- 
perty in  accordance  with  the  Statute  of  Distributions.  If,  on  the 
other  hand,  Italian  Courts,  on  whatever  ground,  hold  that  D'b 
movable  property  should  be  distributed  in  accordance  with  the  local 
law  of  Italy,  then  again  an.  English  judge  will  distribute  D's  movable 
property  in  accordance  with  Italian  local  law.  An  English  Court  or 
judge,  in  short,  will  attempt  to  distribute  D's  movable  property  in 
England  exactly  as  an  Italian  judge  would,  in  the  circumstances  of 
D'b  case,  distribute  such  portion  of  D's  property  as,  being  situate  in 
Italy,  came  under  the  actual  control  of  the  Italian  tribunal.  The  view 
opposed  to  mine  is,  as  I  understand  the  matter,  that  in  the  rule  to 
which  I  have  referred,  the  law  of  the  deceased's  domicil,  or,  to  take 
D's  particular  case,  the  "  law  of  Italy,"  means,  or  ought  to  mean,  the 
local  or  territorial  law  of  Italy.' 

The  reasons  for  contending  that  English  Courts  put  upon  the  term 
"  law  of  a  country  "  the  meaning  I  have  assigned  to  it,  and  thus  have 
virtually  adopted  the  doctrine  of  the  renvoi,  may  be  thus  summed  up  : 

(1)  The  authorities  are  strong  to  show  that  English  Courts  have 
generally,  if  not  invariably,  meant  by  the  law  of  a  foreign  country, 
the  whole  law  of  that  country.*  Each  of  the  cases  referred  to  in 
support  of  this  statement  may  be  open  to  minute  criticism,  but  their 
general  tendency  is  unmistakable.^ 


1  See  Kule  183,  p.  664,  and  compare  Rule  182,  p.  661,  ante. 

'  See  p.  79,  ante. 

'  My  friend  Mr.  Pawley  Bate,  in  his  very  learned  and  interesting  "  Notes  on  the 
Doctrine  of  Renvoi,"  maintains,  if  I  understood  him  rightly,  that  English  Courts 
may  still,  without  departing  from  any  principle  they  have  adopted,  distribute  D's 
goods  in  accordance  with  the  local  law  of  Italy,  even  though  an  Italian  judge 
would,  on  account  of  D'a  nationality,  distribute  them  in  accordance  with  the  local 
or  territorial  law  of  England.     (See  Pawley  Bate,  p.  9.) 

*  See  Collier  v.  Sivaz  (1841),  2  Curt.  855;  Maltaas  v.  Maltass  (1844),  1  Rob.  67; 
Frere  v.  Frere  (1847),  5  Notes  of  Oases,  593 ;  Bremer  v.  Freeman  (1857),  10  Moo. 
P.  C.  306,  374  ;  Crookenden  v.  Fuller  (1859),  1  Sw.  &  Tr.  441 ;  29  L.  J.  P.  &  M.  1 ; 
In  Goods  of  Laeroix  (1877),  2  P.  D.  94;  In  re  Trufort  (1887),  36  Ch.  D.  600; 
Armitage  v.  Attorney-General,  [1906]  P.  135. 

'  This  is  what  Mr.  Pawley  Bate  denies :  ' '  EngUsh  law  .  .  .  cannot  be  said  to 
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Consider  particularly  Collier  v.  Rivaz '  and  the  language  of  Sir  H. 
Jenner  in  Ms  judgment  thereon.  D,  a  British  subject,  died  domiciled 
in  Belgium,  He  left  testamentary  documents  executed  by  him  in 
accordance  with  the  forms  required  by  English  law,  but  not  in  accord- 
ance with  the  forms  required  by  the  local  law  of  Belgium,  that  is,  not 
in  accordance  with  the  local  law  of  the  country  where  he  was  domiciled. 
It  was  proved,  however,  that  in  the  position  of  D,  the  testator,  who  was 
not  a  Belgian  subject,  these  testamentary  documents  would  be  con- 
sidered vaUd,  that  is,  their  validity  would  be  upheld  by  the  Courts  of 
Belgium  if  these  Courts  were  called  upon  to  decide  the  matter. 
Sir  H.  Jenner  thereupon  gave  judgment  in  favour  of  the  validity  of 
the  will,  i.e.,  admitted  it  to  probate,  on  the  plain  ground  that  "  the 
"  Court  sitting  here  decides  [the  case]  from  the  evidence  of  persons 
"  skilled  in  [Belgian]  law  and  decides  it  as  it  would  if  sitting  in 
"  Belgium.'''  ^     This  doctrine  he  states  more  fully  as  follows : — 

"  The  question,  however,  remains  to  be  determined,  whether  these 
"  codicils  which  are  opposed  are  executed  in  such  a  form  as  would 
' '  entitle  them  to  the  sanction  of  the  Court  which  has  to  pronounce  on 
"  the  validity  of  testamentary  dispositions  in  Belgium,  in  the  circum- 
"  stances  under  which  they  have  been  executed.  Because  it  does  not 
"  follow,  that  [Z)]  being  a  domiciled  subject  of  Belgium,  he  is  there- 
"  fore  necessarily  subject  to  all  the  forms  which  the  law  of  Belgium 
"  requires  from  its  own  native-born  subjects.  I  apprehend  there  can 
"  be  no  doubt  that  every  nation  has  a  right  to  say  under  what  circum- 
"  stances  it  wUl  permit  a  disposition,  or  contracts  of  whatever  nature 
"  they  may  be,  to  be  entered  into  by  persons  who  are  not  native  born, 
"  but  who  have  become  subjects  from  continued  residence  ;  that  is, 
"  foreigners  who  come  to  reside  under  certain  circumstances  without 
"  obtaining  from  certain  authorities  those  full  rights  which  are 
"  necessary  to  constitute  an  actual  Belgian  subject.  Every  nation 
"  has  a  right  to  say  how  far  the  general  law  shall  apply  to  its  own 
"  born  subjects,  and  the  subject  of  another  country;  and  the  Court 
"  sitting  here  to  determine  it,  must  consider  itself  sitting  in  Belgium 
"  under  the  particular  circumstances  of  the  case.'" 

The  words  I  have  purposely  italicised  go  to  the  root  of  the  whole 
matter.  An  English  Court  called  upon  to  determine  the  succession  to 
the  movables  of  a  person  dying  domiciled  in  a  foreign  country  {e.g., 
Belgium)  must  decide  the  matter  before  it  as  it  would  if  sitting  in 
Belgium,  i.e.,  as  if  it  were  a  Belgian  Court ;  but  this  result  cannot  by 

"  have  either  accepted  or  repudiated  the  Renvoi-theory  in  general.  In  a  few  oases 
"  it  has,  indeed,  given  answers  favourable  to  the  theory,  .  .  .  but  it  will  be  seen 
"  that  they  can  fairly  be  described  as  special  oases,  not  justifying  any  general 
"  statement." — Pawley  Bate,  p.  9. 

1  (1841),  2  Curt.  855. 

2  2  Curt.  863. 

8  Ibid.,  pp.  858,  859. 
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any  possibility  be  obtained  il  tbe  English.  Court  does  not  take  into 
account  the  rules  of  private  international  law  maintained  by  Belgian 
tribunals.  Let  me  illustrate  the  point  from  Collier  v.  Rivaz.  If  in 
that  case  an  English  Court  had  held  that  the  validity  of  a  will  made 
by  an  Englishman  domiciled  in  Belgium  must  be  determined  in 
accordance  with  the  ordinary  local  law  of  Belgium  applicable  to 
Belgian  subjects,  when  a  Belgian  Court  would  have  held  that  its 
validity  must  be  determined  in  accordance  with  the  law,  not  of 
Belgium,  but  of  England,  it  is  clear  that  the  English  Court  would  not 
have  acted  as  if  it  had  been  sitting  in  Belgium  or,  in  other  words,  had 
been  a  Belgian  Court. 

Take,  again,  In  Goods  of  Lacroix.  It  was  there  in  substance  held 
by  Sir  J.  Hannen  that  in  the  Wills  Act,  1861  (Lord  Kingsdown's  Act), 
the  "  law  of  the  place  where  a  will  was  made"  means  the  law  which 
the  Courts  of  such  country  hold  applicable  to  the  particular  case. 
^'  If  evidence,"  he  says,  "  can  be  offered  to  the  Court  that  by  the  law 
"  of  France  [where  the  will  was  made]  it  is  permitted  to  a  foreigner 
^'  in  France  to  make  his  will  according  to  the  form  required  by  the 
"  law  of  his  country  [England]  as  to  the  execution  of  wiUs  there,  and 
' '  that  a  will  so  made  would  be  deemed  by  the  French  Courts  to  be 
"  good  and  valid,  and  would  be  carried  into  execution  by  them, 
"  this  application  [for  a  grant  of  probate]  may  be  renewed,  as  it 
"  would  then  appear  that  the  will  .  .  .  [was]  valid,  as  having  been 
"  made  in  the  form  permitted  by  the  law  of  France  in  the  case  of 
"  British  subjects  in  France.  .  .  .  If  the  evidence  I  have  suggested  can 
"  be  obtained  it  will  be  open  to  the  applicant  to  contend,  and  I  think 
"  successfully,  that  [the  wiU  is]  .  .  .  made  in  accordance  with  the 
"  form  required  by  the  law  of  the  place  where  [it  was]  made,  and 
"  must  therefore  be  held  to  be  well  executed  fpr  the  purpose  of  being 
"  admitted  to  probate  in  England  under  24  &  25  Vict.  c.  114."'  The 
evidence  required  having  been  obtained,  the  will  was  admitted  to 
probate. 

The  later  case,  In  re  Trufort^  has  no  reference  to  the  Wills  Act, 
1861,  but  it  illustrates  the  same  principle.  The  point  to  be  deter- 
mined was  the  distribution  of  the  property  of  a  Swiss  citizen  who  died 
domiciled  in  France.  In  such  a  matter  French  law  admits  the  autho- 
rity of  the  law  of  Switzerland,  as  being  the  law  of  the  nation  to  which 
the  deceased  belonged.  There  had  been  delivered  in  Switzerland  a 
judgment  determining  the  succession  to  his  movable  property.  Stir- 
ling, J.,  treated  this  judgment  as  binding  upon  an  English  Court. 
"  The  claim,"  he  laid  down,  "  of  the  party  litigating  in  this  Court  has 
^'  been  actually  raised  and  decided  in  the  Courts  which,  according  to 

•  In  Goods  of  Lacroix  (1877),  2  P.  D.  94,  96,  97,  judgment  of  Sir  J.  Hannen, 
JPres. 

2  (1887),  36  Ch.  D.  600. 
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"  the  law  of  the  testator's  domicil  [France]  were  the  proper  and 
"  competent  tribunals  to  decide  on  their  [sjc]  rights.  ...  I  am 
"  bound  by  their  decision." '  Here,  surely,  we  have  a  full  admis- 
sion of  the  principle  for  which  I  am  contending.  English  Courts 
determine  the  distribution  of  Z>'8  goods  in  England  according  to 
the  law  of  D'a  domicil  (France),  but  the  law  of  France  holds  that 
the  distribution  of  D'a  movables  must  be  referred  to  the  law  of  Swit- 
zerland. An  English  judge  therefore  sees  that  D'a  movables  are 
distributed  in  accordance  not  with  the  territorial  law  of  France,  but 
in  accordance  with  the  body  of  law,  in  the  particular  instance  the  law 
of  Switzerland,  which  French  Courts  hold  applicable  to  the  case,  or,  in 
other  words,  an  English  judge,  in  applying  the  law  of  D'a  French 
domicil,  tak-es  into  account  the  whole  of  French  law,  and  among  other 
things,  the  rule  of  French  private  international  law,  that  D'a  movables 
must  be  distributed  in  accordance  with  the  law  of  the  country,  in  this 
instance  Switzerland,  to  which  a  man  belongs  by  nationality.^ 

(2)  The  foregoing  cases  deal  rather  with  jurisdiction  than  with 
choice  of  law.  This  point  is  noticeable.  In  truth,  the  acceptance  of 
the  doctrine  of  renvoi  by  English  Courts  is  most  intimately  connected 
with  their  theories  as  to  jurisdiction.  Once  admit  that  the  Courts  of 
a  particular  country,  e.(/.,  Italy,  have  primary  jurisdiction  over  a 
particular  case,  and  it  almost  inevitably  follows  that  when  the  Courts 
of  any  other  country,  e.ff.,  England,  are  called  upon  to  determine  such 
a  case,  they  must  try  to  decide  it  as  an  Italian  Court  would  decide  it ; 
but  if  an  English  Court  has  to  decide  a  case  as  if  it  were  sitting  in 
Italy,  it  follows  that  the  English  Court  must  take  account  of  the  whole 
law  of  Italy,  including  Italian  rules  of  private  international  law. 

(3)  We  reach  the  same  result  if,  looking  at  the  matter  under  discus- 
sion from  another  point  of  view,  we  consider  the  two  courses  which, 
under  our  law,  are  open  to  an  English  Court,  or  to  the  personal 
representatives  of  the  deceased,  when  called  upon  to  distribute  the 
movable  property  in  England  of  a  person  dying  domiciled  abroad, 
e.ff.,  in  Italy.'  The  Court  may  either  hand  over  the  distributable 
residue  to  the  personal  representative  of  the  deceased  under  the  law  of 
his  domicil,  and  leave  to  such  representative  the  distribution  thereof 
among  the  beneficiaries,  or  the  Court  may  determine  for  itself  who 


1  Ibid.,  p.  612. 

^  This  case  illustrates  the  fact  that  where  English  Courts  hold  that  a  question 
must  be  determined  in  accordance,  e.g.,  with  the  law  of  Italy,  the  term  renvoi  in- 
cludes two  different  things : 

(1)  The  sending  back  by  Italian  law,  or  Courts,  of  the  question  for  decision  by 
the  law  of  England  (renvoi  or  remittal). 

(2)  The  sending  over  of  the  question  for  decision  by  the  law  of  some  country 
which  is  neither  England  nor  Italy,  e.g.,  Switzerland  [renvoi  or  transmission). 

Whether  the  renvoi  be  used  in  the  one  sense  or  the  other,  the  aim  of  the  English 
Court  is  to  apply  the  law  which  Italian  Courts  hold  apphoable  to  the  case. 
3  See  Rule  182,  p.  661,  and  pp.  662,  663,  ante. 
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are  the  persons  entitled  under  the  law  of  the  deceased's  domicil  to 
succeed  to  such  distributable  residue,  and,  having  determined  this 
point,  distribute  it  among  the  persons  thereto  entitled  in  accordance 
with  such  law.  "Whichever  course  is  adopted,  the  aim  of  the  Court  is 
to  attain  the  same  end;  i.e.,  the  distribution  of  the  deceased's  pro- 
perty in  accordance  with  the  law  of  his  domicil.  Where  the  Court 
pursues  the  first  course,  and  hands  over  the  deceased's  movable 
property  to  the  persons  representing  him  under  the  law  of  his  Italian 
domicil,  it  is  clear  that  such  representatives  must  distribute  it  in 
accordance  with  whatever  principles  Italian  law  or,  in  other  words, 
Italian  Courts,  may  hold  applicable  to  the  case,  including  Italian 
rules  of  private  international  law.  But  when  the  English  Court 
pursues  the  second  course,  and  itself  undertakes  the  duty  of  distri- 
buting the  deceased's  property,  the  Court  intends  to  distribute  the 
property  in  the  same  way  in  which  it  would  be  distributed  had  the 
property  been  handed  over  to  the  representative  of  the  deceased  under 
the  law  of  Italy,  i.e.,  the  English  Court  must  distribute  it  in  accordance 
with  any  principle,  including  Italian  rules  of  private  international  law, 
which  Italian  tribunals  deem  applicable  to  the  case. 

(4)  The  soundness  of  the  view  I  am  maintaining  is,  it  is  submitted, 
confirmed  by,  or  rather  implied  in  the  fact  that  our  Courts  treat  as 
decisive  and  hold  themselves  bound  by  a  judgment  pronounced  by  the 
Courts  of  a  country  where  a  person  dies  domiciled  as  to  succession  to 
his  movable  property.' 


(B.)  Application  of  principle  to  given  case. 

How,  on  the  principle  contended  for  in  this  note,  would  an  English 
Court  deal  with  the  following  case  ? 

D  is  an  Englishman  ;  he  is  a  British  subject  born  in  England, 
and  has  an  English  domicil  of  origin.  He  acquires  an  Italian 
domicil,  and  dies  intestate  domiciled  in  Italy.  He  leaves  a  large 
amount  of  movable  property  in  England  in  the  shape  of  money 
deposited  at  an  English  bank.  D'a  personal  representatives  apply 
to  the  High  Court  for  directions  as  to  the  distribution  of  2/'s 
English  movable  property.  It  is  admitted  on  all  hands  that  such 
movable  property  must  be  distributed  in  accordance  with  the 
law  of  Z)'s  domicil  at  the  time  of  his  death,  i.e.,  of  Italy.  We 
may,  for  the  present  purpose,  assume  that  if  such  distribution 
follows  the  rules  of  Italian  law,  the  case  falls  within  the  preliminary 
provisions  of  the  Codice  Civile,  Art.  7.  This  in  effect  provides, 
subject  to  limitations   with   which   we   need  not  concern   ourselves, 

1  In  re  Trufort  (1887),  36  Ch.  D.  600;  Doglioni  v.  Crifpin  (1866),  L.  R.  1  H.  L. 
301.     Conf.  "Westlake,  p.  104. 
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that  the  distribution  of  D'a  property  is  governed  by  the  law  of  the 
nation  to  which  D  their  owner  belonged.'  Now  here,  be  it  noted, 
that  as  the  English  Court  ought  in  this  matter  to  act  "as  if  it  were  a 
Court  sitting  in  Italy,"  the  duty^  and  the  sole'  duty  of  an  English 
judge  (whether  the  duty  be  hard  or  easy  to  perform)  is  to  ascertain 
the  meaning  of  that  part  of  Italian  law  which  Italian  tribunals  deem 
applicable  to  Z)'s  case.  The  provisions,  however,  of  the  Italian  Code 
are  ambiguous. 

1st.  Art.  7  may,  as  interpreted  by  the  Italian  Courts,  mean  that 
Z)'s  property  is  to  be  distributed  in  accordance  with  the  local  or 
territorial  law  of  England.  If  this  is  the  meaning  of  the  Article, 
an  English  Court  can  have  no  diiiiculty  in  giving  effect  to  it.  It  will 
distribute  D's  property  in  accordance  with  the  Statute  of  Distribu- 
tions. 

2nd.  Art.  7  may,  as  interpreted  by  the  Italian  Courts,  mean  that 
(the  whole  law  of  England,  including  English  rules  of  private  inter- 
national law,  being  taken  into  consideration)  D's  property  should  be 
distributed  in  accordance  with  the  local  law  of  his  Italian  domicil. 
If  this  be  the  ascertained  meaning  of  the  Italian  Code,  as  inter- 
preted by  the  Italian  Courts,  an  English  judge  is  under  no  difficulty 
whatever.  It  matters  not  to  him  whether  the  construction  which  is 
placed  by  Italian  Courts  upon  the  Italian  Code  is  logical  or  illogical. 
In  the  stipposed  circumstances,  English  Courts  and  Italian  tribunals 
hold,  though  it  may  be  on  different  grounds,  that  succession  to  the 
movables  of  the  deceased  is  governed  by  the  ordinary  territorial  law 
of  Italy. 

Here  however,  it  is  argued,  we  are  met  by  an  insuperable  difficulty. 
English  Courts,  on  the  one  hand,  hold  that  succession  to  D'a 
property  must  be  governed  by  the  law  of  D'a  domicil  (Italy),  i.e., 
by  the  whole  law  of  Italy,  including  Italian  rules  of  private  inter- 
national law,  and  Italian  tribunals,  on  the  other  hand,  that  it  must  be 
governed  by  the  law  of  the  country  to  which  D  belonged  by 
nationality  (England),  i.e.,  by  the  whole  law  of  England,  including 
English  rules  of  private  international  law.  Hence  arises,  it  is  said, 
a  sort  of  game  of  legal  battledore  and  shuttlecock,  the  case  being 
eternally  passed  backwards  and  forwards  by  the  Courts  of  England 
and  of  Italy  for  decision  by  the  law  of  the  other  country,  whence  the 

'  "  Art.  7.     I  teni  mobili  sono  soggetti  alia  legge  della  nazione  del  proprietario, 
"  salve  le  oontrarie  disposizioni  della  legge  del  paese  nel  quale  si  trovano. 
"  I  beni  immobili  sono  soggetti  alle  leggi  del  luogo  dove  sono  situati." 
(Conf.  Arts.  6  and  9.) 

2  Assuming  of  course  that  there  is  nothing  in  the  rules  of  Italian  law  governing 
the  succession  to  an  Englishman  who  dies  intestate  domiciled  in  Italy,  which  is 
prohibited  by  the  law  of  England. 

3  I.e.,  it  is  his  duty  to  ascertain  what  the  rules  of  Italian  law  embodied  in  the 
Italian  Code  do  mean,  as  interpreted  by  Italian  Courts,  without  troubling  himself 
with  any  question  as  to  what  they  ought  to  mean.     Contrast  Westlake,  pp.  30—36. 
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effect  that  the  case  admits  of  no  decision  whatever.  The  plausibility 
of  this  paradox  arises  from  the  omission  to  consider  that  all  which  an 
English  judge  needs  to  do  is  to  ascertain  as  a  matter  of  fact  what  is 
the  law  of  Italy  with  regard  to  the  movables  of  a  deceased  person  in 
the  position  of  D,  and  then  deal  exactly  as  an  Italian  judge  sitting 
in  an  Italian  Court  would  deal  with  them.  If  D  leaves  movable 
property  in  Italy  there  is  obviously  no  difficulty  in  ascertaining  on 
what  principle  Italian  Courts  in  fact  deal  with  such  property.  But 
even  if  D  has  left  no  property  there,  it  can  hardly  be  impossible  to 
ascertain  how  the  Italian  Courts  would  have  dealt  with  property  that 
he  might  have  left  in  Italy  ;  the  difficulty,  great  or  small — and  it 
sometimes  may  be  considerable — is  simply  that  of  ascertaining  what 
is  the  law  of  a  foreign  country  on  a  point  which  admits  of  difference 
of  opinion. 

3rd.  It  is  possible  that  the  meaning  of  Art.  7  is  that  the  Italian 
Courts  decline  to  exercise  jurisdiction  in  respect  of  the  movable 
property  of  a  man  dying  domiciled  in  Italy,  but  not  possessing 
Italian  nationality.  This  is  possible,  but  in  the  highest  degree 
unlikely.' 

Assume,  however,  that  the  meaning  of  the  Italian  Code,  as  inter- 
preted by  Italian  Courts,  is  that  in  the  case  under  consideration  the 
Italian  Courts  must  decline  to  exercise  jurisdiction.  There  is  no 
doubt  that  a  real  difficulty  then  arises.  An  English  Court  might, 
in  this  case,  apply  its  own  principle  in  one  of  two  ways.  It  might, 
the  matter  being  referred  back  to  the  decision  of  an  English 
Court,  hold  that  D  being  in  fact  domiciled  in  Italy,  and  the  Italian 
Courts  declining  to  have  anything  to  do  with  the  matter,  his  property 
should  be  distributed  in  accordance  with  the  territorial  law  of  Italy, 
and  this  probably  might  be  the  best  solution.  The  English  Court 
might,  however,  hold  that,  as  the  Courts  of  the  domicil  would  decide 
nothing,  D'e,  movables  in  England  should  be  distributed  in  accordance 
with  the  law  of  the  domicil  last  possessed  by  B  before  settling  in  Italy. 
This  apparently  was  the  course  intended  to  be  taken  in  the  Maltese 
case,^  but  it  is  not  a  satisfactory  one.  The  plain  truth  is,  that,  inde- 
pendently of  speculative  questions  about  the  doctrine  of  renvoi,  or  the 

1  I  refer  to  the  possibility,  because  it  seems  to  be  oontemijlated  in  Roberts  v. 
Attorney -Gmeral,  In  re  Johnson,  [1903]  1  Cb.  821,  and  to  form  one  of  the  grounds 
of  decision  in  that  case.  There  was,  however,  no  good  reason  for  supposing  that 
the  Baden  Court  "  in  effect  disavowed  [the  deceased]  and  disclaimed  jurisdiction. 
[LUA.  p.  828.)  In  this  instance  it  would  appear  that  the  deceased  did  leave 
property  in  Baden.  If  the  English  Court  had  pressed  its  mquiries  a  step  further 
than  it  did,  and  obtained  iuformation  as  to  the  way  in  which  the  Baden  Court 
did  deal  with  the  movable  property  of  the  deceased  which  was  situate  In  Baden, 
the  English  Court,  acting  on  the  principle  that  it  ought  to  act  as  though  it  were  a 
Court  sitting  in  Baden,  might,  without  difficulty,  have  distributed  the  movables  in 
England  in  the  same  way  in  which  the  movables  in  Baden  were  distributed. 

2  He  Johnson,  [1903]  1  Ch.  821,  822. 
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meaning  of  the  term  "  law  of  a  country,"  problems '  hard  to  solve  will 
inevitahly  arise  as  long  as  the  Courts  of  many  countries  hold  that 
a  man's  personal  law  is  determined  by  his  nationality,  whilst  the 
Courts  of  many  other  countries  hold  that  his  personal  law  is  determined 
by  the  law  of  his  domicil. 

The  principles  laid  down  in  this  Note  hold  good  in  cases  which  have 
no  reference  whatever  to  succession,  e.g.,  to  cases  with  regard  to  the 
validity  of  a  divorce.  H  and  W,  his  wife,  are  domiciled  in  New  York. 
They  are  divorced  by  a  Court  of  the  State  of  Dakota,  where  they  are 
not  domiciled.  The  divorce,  however,  it  is  proved  would  be  recognised 
as  valid  by  the  Courts  of  New  York.  English  tribunals,  though 
maintaining  that  divorce  jurisdiction  depends,  at  any  rate  as  regards  its 
extra-territorial  effect,  upon  domicil,  treat  the  Dakota  divorce  as  valid, 
i.e.,  the  English  Divorce  Court  in  this  instance  considers  that  the 
validity  of  divorce  depends  upon  the  "  law  of  New  York,"  where  the 
parties  are  domiciled,  in  the  widest  sense  of  that  term,  and  acts 
as  it  would  if  it  were  a  Court  sitting  at  New  York.^  The  principles 
further  laid  down  in  this  Note  apply  to  cases  which  must  be  deter- 
mined by  reference  to  some  other  law  than  the  lex  domicilii,  e.g.,  by 
reference  to  the  lex  situs.  A  British  subject  probably,  but  not  cer- 
tainly, domiciled  in  England,  was  possessed  of  land  in  Egypt.  He 
died  leaving  a  will  valid  in  form  according  to  the  law  both  of  England 
and  of  Egypt.  His  Egyptian  land  was  sold  by  his  executors.  The  pro- 
ceeds (16,  OOOZ.)  werelodgedin  a  bank  in  England.  The  dispositions  of  the 
deceased's  wiU  were  valid  according  to  the  law  of  England,  but  invalid 
according  to  the  local  or  territorial  law  of  Egypt.  It  was  admitted  on 
all  hands  that  the  right  of  succession  to  the  16,000/.  depended  on  the 
right  to  succession  to  the  Egyptian  land.  But  succession  to  land  is 
under  the  Egyptian  Code  Civil,  Arts.  77,  78,  "governed  by  the  law  of 
the  nation  to  which  the  deceased  belongs."  ^  The  meaning  of  the 
article  was  disputed.  The  evidence  of  experts  was  taken :  it  was  by 
this  means  proved  that  the  Egyptian  Courts  would  hold  that  in  the 
circumstances  of  the  case  succession  to  the  deceased  must,  under  the 
articles  of  the  Egyptian  Code,  be  governed  by  the  ordinary  territorial 
law  of  England.     The  will  was  held  valid.* 

'  The  difficulty  of  these  problems  is  increased  by  the  occasional  failure  of  foreign 
jurists  and  tribunals  to  perceive  that  nationality  or  allegianoe  cannot  be  made  the 
criterion  of  the  personal  law  to  which  a  man  is  subject  who  is  a  member  of  a  State, 
such  as  the  British  Empire,  which  consists  of  many  countries,  e.g.,  England, 
Scotland,  and  Canada,  each  of  which  possesses  a  different  system  of  law.  As  to 
succession  there  exists  no  national  law  applicable  to  every  British  subject. 

'  Compare  Rule  87,  p.  384,  and  Exception,  p.  386,  ante. 

^  "  Les  successions  sont  reglees  d'apres  les  lois  de  la  nation  a  laquelle  appartient 
"  le  defunt."     {Art.  77.) 

*  In  re  Baines  (unreported),  decided  19th  March,  1903,  by  Farwell,  J. 
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NOTE  2. 


LAW  GOVEENING  ACTS  DONE  IN  UNCIVILISED 

00UNTEIE8. 

The  Rules  in  this  Digest  apply  only  to  rights  acquired  under  the 
law  of  a  civilised  country.  What,  however,  is  the  law,  if  any,  which 
in  the  opinion  of  English  Courts  governs  transactions  taking  place  in 
an  uncivilised  country,  e.g.,  in  the  Soudan,  or  in  some  part  of  the 
world  not  under  the  sovereignty  of  any  ruler  recognised  by  European 
law? 

The  question  is  one  which  may  at  times  come  before  an  English 
Court ; '  it  is  also  one  to  which,  in  the  absence  of  decisions,  nothing 
like  a  final  answer  can  be  given  ;  all  that  can  be  done  is  to  note  a 
few  points,  as  to  the  matter  before  us,  on  which  it  is  possible  to 
conjecture,  at  any  rate,  what  would  be  the  view  taken  by  English 
Courts. 

We  may  assume  that  the  legal  effect  of  a  transaction  taking  place, 
e.g.,  a  contract  made,  in  an  uncivilised  country  could  not  come  before 
an  English  Court  unless  one  of  the  parties  at  least  were  the  subject  of 
some  civilised  state. 

(1)  As  to  domicil. — An  Englishman — and  probably  the  citizen  of 
any  civilised  country — does  not,  it  would  seem,  by  fixing  his  permanent 
residence,  or  settling  in  an  uncivilised  country,  acquire,  for  legal 
purposes,  a  domicil  in  such  country.  A  domiciled  Englishman  who 
settles  in  China,  and  d  fortiori  who  settles  in  a  strictly  barbarous 
country,  retains  his  English  domicil.  A,  an  Englishman,  was  settled 
at  Shanghai.  "In  these  circumstances  it  was  admitted  by  the 
"  petitioner's  counsel  [in  a  case  as  to  liability  to  legacy  duty]  that 
"  they  could  not  contend  that  the  testator's  domicil  was  Chinese.  This 
' '  admission  was  rightly  made.  The  difference  between  the  religion, 
"  laws,  manners,  and  customs  of  the  Chinese  and  of  Englishmen  is  so 
"  great  as  to  raise  every  presumption  against  such  a  domicil,  and  brings 
"  the  case  within  the  principles  laid  down  by  Lord  Stowell  in  his 
"  celebrated  judgment  in  The  Indian  Chief  [19>0\,  3  Eob.  Ad.  Cas.  29], 
"  and  by  Dr.  Lushington  in  Maltass  v.  Maltass''^  [1844,  1  Eob.  Eco. 
Cas.  67,  80,  81].^ 

'  Compare  Brmkley  v.  Attorney-Oeneral  (1890),  15  P.  D.  76 ;  Bethell  v.  Sildyard 
(1888),  38  Ch.  D.  220>;  In  re  TootaVs  Trusts  (1883),  23  Ch.  D.  532;  Oompanhia  de 
MofamHguer.  British  South  Africa  Go.,  [1892]  2  Q.  B.  (0.  A.)  368;  [1893]  A.  C.  602. 

2  In  re  lUtaVs  Trusts  (1883),  23  Ch.  D.  532,  634,  judgment  of  Chitty,  J.  Semble, 
however,  that  the  oases  do  not  show  that  an  Englishman  might  not  for  legal  pur- 
poses acquire  a  dominil  in  such  a  country  as  China.  All  they  actually  establish  is 
the  strength  of  the  presumption  against  his  intending  to  acquire  a  domicil  in  China, 
or  rather  to  subject  himself  to  Chinese  law.  See  Abd-iil-Messih  v.  Farra  (1888), 
13  App.  Cas.  431, 
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The  principle  laid  down  or  suggested  in  these  words  by  Mr.  Justice 
Chitty — namely,  that  settlement  in  an  uncivilised  country  does  not 
change  the  domioU  of  the  citizen  of  a  civilised  country,  or  at  any  rate 
of  a  domiciled  Englishman — goes  (if  it  can  be  maintained)  some  way 
towards  solving  one  or  two  difficult  questions,  e.g.,  "What  is  the  law 
governing  the  validity  of  a  will  made  in  an  uncivilised  country  by  an 
Englishman  domiciled  in  England  ? 

(2)  As  to  marriage. — A  marriage  made  in  a  strictly  barbarous 
country  between  British  subjects,  or  between  a  British  subject  and  a 
citizen  of  a  civilised  country,  e.g.,  an  Italian,  and  it  would  seem 
even  between  a  British  subject  and  a  native  of  such  uncivilised  country, 
wiU,  it  is  submitted,  be  held  valid  as  regards  form,  if  made  in  accord- 
ance with  the  requirements  of  the  English  common  law ;  and  it  is 
extremely  probable  that,  with  regard  to  such  a  marriage,  the  common 
law  might  now  be  interpreted  as  allowing  the  celebration  of  a  marriage 
per  verba  de  prcesenti  without  the  presence  of  a  minister  in  orders.^  A 
local  form,'''  also,  if  such  there  be,  would  seem  to  be  sufficient,  at  any 
rate  where  one  of  the  parties  is  a  native.  It  is,  however,  essential 
that  the  intention  of  the  parties  should  be  an  intention  to  contract  a 
"marriage"  in  the  sense  in  which  that  term  is  known  in  Christian 
countries,  i.e.,  the  union  of  one  man  to  one  woman  for  life  to  the 
exclusion  of  all  others.^  Capacity  to  marry  would  apparently  depend 
upon  the  law  of  the  domicil  of  the  parties,  or  perhaps  more  strictly  of 
the  husband.^ 

(3)  As  to  contract. —  Capacity"  to  contract  must,  it  would  seem, 
depend  upon  the  law  of  the  domicil  of  the  parties  to  the  agreement. 
If  either  of  the  parties  were  under  an  incapacity  by  the  law  of  his 
domicil  to  enter  into  a  contract,  an  agreement  made  by  him  in  an 
uncivilised  country  would  probably  not  be  enforceable  against  him  in 
England.  This  we  may  be  pretty  certain  would  be  the  case  were  the 
party  under  an  incapacity  an  English  infant  domiciled  in  England. 

The  formalities  of  a  contract  probably,  and  its  efPect  almost  certainly, 
would,  under  the  circumstances  supposed,  be  governed  by  the  proper 
law  of  the  contract,  i.e.,  by  the  law  contemplated  by  the  parties. 
Suppose  X  and  A  enter  into  a  contract  in  the  Soudan.  If  the  contract 
is  to  be  performed  in  England,  the  incidents  would  be  governed  by 
English  law  ;  whilst,  if  it  is  to  be  performed  in  Germany,  its  incidents 
would  be  governed  by  German  law." 

1  Compare  .««i7.  v.  Millis  (1844),  10  CI.  &  P.  534,  and  Culling  v.  Culling,  [1896] 
P.  116,  with  Catterall  v.  Catterall  (18i7),  1  Rob.  Ecc.  580,  and  Wharton  (2nd  ed.), 
s.  172,  note  2. 

2  See  Kule  172,  p.  613,  and  Rule  150,  p.  540,  ante. 

*  Brinkley  v.  Attorney-General  (1890),  15  P.  D.  76,  contrasted  with  Bethelly. 
mUyard  (1888),  38  Ch.  D.  220. 

*  See  Sottomayor  v.  Be  Bm-ros  (1877),  3  P.  D.  (C.  A.)  1 ;  (1879),  5  P.  D.  94. 

*  See  Rule  149,  p.  534,  ante. 

8  See  Rules  151,  152,  pp.  545,  556,  ante. 
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(4)  As  to  alienation  of  movables. — If  the  movables  are  at  the  time 
of  the  alienation  situate  in  the  barbarous  country,  probably  English 
Courts  might  hold  that  the  alienation  must,  in  order  to  be  valid,  be 
one  which,  if  made  in  England,  would  be  valid  according  to  the 
English  common  law.  There  is  little  doubt  that  if,  though  the  aliena- 
tion takes  place  in  an  uncivilised  country,  the  movables  alienated  are 
situate  in  a  civilised  country,  the  validity  of  the  alienation  would 
depend  on  the  law  of  that  country  {lex  situs)} 

(5)  Torts. — When  an  act  which  damages  A  or  his  property  is  done 
by  X  in  a  barbarous  country,  the  character  of  the  act  cannot  depend 
on  the  law  of  the  country  where  it  is  done.  If  both  X  and  A  are 
domiciled  in  England,  the  act  is  probably  wrongful  and  actionable  in 
England,  if  it  would  have  been  tortious  if  done  in  England.  If  the 
two  parties  are  domiciled,  the  one  in  England  and  the  other,  e.g., 
in  Germany,  then  the  act  is  probably  actionable  in  England,  if  it  be 
one  which  is  wrongful  both  according  to  the  law  of  England  and 
according  to  the  law  of  Germany.  But  we  can  here  be  guided  by 
nothing  but  analogy,  and  all  we  can  do  is  to  consider  how  far  the 
rules  which  govern  the  possibility  of  bringing  an  action  in  England  for 
a  tort  committed  in  a  foreign  and  civilised  country '  can  by  analogy  be 
made  applicable  to  an  action  for  a  tort  committed  in  an  uncivilised 
country.  An  action  cannot  be  maintained  in  England  for  a  trespass 
to  land  in  an  uncivilised  country.^ 

(6)  Procedure. — An  action  in  England  in  respect  of  any  transaction 
taking  place  in  an  uncivilised  country  is  clearly,  as  regards  all  matters 
of  procedure,  governed  by  English  law.* 

On  most  of  the  points,  however,  considered  in  this  Note,  and  many 
others  which  might  suggest  themselves,  we  must  trust  wholly  to  con- 
jecture, and  must  admit  that  what  is  the  law,  if  any,  governing 
transactions  taking  place  in  an  uncivilised  country,  is  in  many  instances 
a  matter  of  absolute  uncertainty.  If,  for.  example,  X,  an  Englishman 
domiciled  in  England,  whilst  in  an  uncivilised  country  promises  A, 
a  Scotchman  domiciled  in  Scotland,  out  of  gratitude  for  some  past 
service,  to  pay  A  IQl.  on  their  return  home,  is  the  promise  governed 
by  English  law,  and  therefore  invalid  for  want  of  a  consideration,  or 
by  Scotch  law,  under  which,  apparently,  it  may  be  valid  ?  How,  again, 
if  the  position  of  the  parties  had  been  reversed,  and  the  promise  had 
been  made  by  A,  the  Scotchman  domiciled  in  Scotland,  to  X,  the 
Englishman  domiciled  in  England  ?  To  these  and  similar  inquiries 
no  certain  reply  is,  it  is  conceived,  possible. 

'  S€e  Rules  143,  144,  pp.  519,  522,  ante. 

''■  See  Rules  177—179,  pp.  645—647,  ante. 

'  British  South  Africa  Co.  v.  Compa/nhia  de  Mozambique,  [189-i]  A.  C.  602. 

*  See  Rule  193,  p.  708,  ante. 
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NOTE  3. 

CASE  OF  KA  UFMAN  v.   GERSON? 

A,  who  is  a  Frencliman  domiciled  in  France,  brings  an  action  in 
the  High  Court  against  W,  a  Frenchwoman,  married  to  H,  a  French- 
man, also  domiciled  in  France,  for  100/.  due  from  W  to  A  under  a 
contract  to  pay  A  a  sum  of  900/.  The  contract  is  entered  into  in 
France ;  has  no  reference  to  the  law  of  England,  and  is,  from  the 
nature  of  things,  performable  in  France.  The  consideration  for  the 
contract  is,  that  A  agrees  with  W  not  to  prosecute  H  for  a  criminal 
ofEence  actually  committed  by  H.  The  contract  is,  by  French  law, 
legal.  A  has  abstained  from  prosecuting  H,  and  W  has,  under  the 
contract,  paid  him  800/.  She,  now  being  in  England,  refuses  to  pay 
him  the  balance  of  100/.  W  contends  that  the  contract  cannot  be 
enforced  in  England,  and  counterclaims  for  the  repayment  of  the  800/. 
Wright,  J.,  gives  judgment  for  A  on  the  claim  and  counterclaim. 
His  judgment  is  reversed  by  the  Court  of  Appeal.  Mr.  Justice 
Wright's  judgment  is  based  on  the  broad  principle  that  where  a 
contract  is  not  invalid  by  the  law  of  the  country  where  it  is  both  made 
and  is  to  be  performed,  an  action  is  maintainable  upon  it;  i.e.,  it  is  to 
be  held  valid  in  England.  The  judgment  of  the  Court  of  Appeal  is 
based  upon  the  equally  broad  principle  that  an  English  Court  will  not 
enforce  a  foreign  contract,  though  valid  by  the  law  of  the  country  in 
which  it  is  made,  where  the  Court  deems  the  contract  to  be  in  contra- 
vention of  some  essential  principle  of  justice  and  morality,  or  to  use 
the  language  of  Westlake,  that  "  where  a  contract  conflicts  with  what 
"  are  deemed  in  England  to  be  essential  public  or  moral  interests,  it 
"  cannot  be  enforced  here,  notwithstanding  that  it  may  have  been 
"  valid  bj  its  proper  law."  ^  Each  principle  is  sound.  The  question 
for  consideration  is,  whether  the  principle  relied  upon  by  the  Court  of 
Appeal  was  properly  applied  ?  On  this  point  it  is  possible  to  entertain 
grave  doubt. 

1.  The  view  of  the  Court  avowedly  was  that  W  was  induced  to 
enter  into  the  contract  with  A  under  coercion  or  duress.  But  was 
this  really  the  case?  The  ordinary  cases  of  coercion  are  cases  in 
which  one  person,  by  unlawful  physical  or  moral  pressure,  compels 
another  to  give  him  money,  or  to  enter  into  a  contract,  or  where  a 
highwayman  compels  a  traveller,  at  the  point  of  the  pistol,  to  give  up 
his  purse  or  to  sign  a  cheque  for  1,000/.  in  the  highwayman's  favour. 
But  A  did  a  lawful  act,  whereby  he  induced    W,  for  a  lawful  con- 

1  See  [1904]  1  K.  B.  (0.  A.)  591 ;  73  L.  J.  K.  B.  320 ;  and  20  L.  Q.  R.  (1904), 
pp.  227—229. 

2  Westlake,  s.  215,  p.  283. 
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sideration,  to  enter  into  a  lawful  contract.     This  is  a  different  thing 
from  coercion. 

2.  There  was  admittedly  a  contract  between  A  and  W,  and  a 
contract  lawful  according  to  the  law  of  France.  The  real  objection  to 
the  contract  on  the  part  of  the  Court  of  Appeal  was  that  the  considera- 
tion, namely,  ^'s  agreement  to  abstain  from  the  prosecution  of  H, 
involved  a  violation  of  natural  justice.  This  is,  at  least,  doubtful. 
W  prefers  the  payment  of  900J.  to  the  prosecution  of  her  husband,  H. 
She  obtains,  by  paying  the  money,  a  real  and  indubitable  advantage. 
She  would,  in  all  likelihood,  have  deeply  regretted  to  find  that  the 
law  of  France  made  it  impossible  for  her  to  save  her  husband's 
character  by  agreeing  to  pay  900^.  Why,  then,  is  she  any  more 
coerced  than  is  any  party  to  a  contract  who  is  compelled  to  pay  a  large 
sum  because  he  ardently  desires  to  obtain  a  particular  advantage  ? 

3.  The  Court  of  Appeal  must  have  held  that  the  law  of  France 
ought  not  to  have  sanctioned  a  bargain  such  as  that  made  between 
A  and  W  This  idea  underlies  the  Court's  judgment,  but  it  is  at 
best  an  idea  of  dubious  truth.  French  civilisation  and  morality  are 
as  high  as  our  own.  The  presumption  should  always  be  in  favour  of 
the  justice  of  a  French  law ;  and,  after  all,  there  is  no  patent  injustice 
in  allowing  a  person  to  escape  from  criminal  prosecution  by  making 
compensation  to  the  sufferer  whom  he  has  damaged.  Admit  at  once 
that  English  Courts  are  wise  in  discountenancing  such  arrangements 
as  that  between  A  and  W.  But  as  between  the  parties  to  the  arrange- 
ment there  need  have  been  no  unfairness  therein. 

4.  There  remains  a  more  technical,  but  not  a  frivolous  objection  to 
the- judgment  of  the  Court  of  Appeal.  In  1860  the  Court  of  Exchequer 
Chamber  (whose  decisions  are  understood  to  be  binding  on  the  Court 
of  Appeal)  held  that  a  contract  for  the  sale  of  slaves,  to  be  performed 
in  Brazil,  where  slavery  was  then  lawful,  was  enforceable  in  England.' 
How  is  Kaufman  v.  Gerson  to  be  reconciled  with  this  ?  Are  we  to 
believe  that  compounding  an  offence  is  more  obviously  contrary  to 
universal  justice  than  slave-trading? 


NOTE  4. 

DECEEASING  INFLUENCE  OF  THE  LEX  SITUS. 

From  the  time  when  Story  published  his  Conflict  of  Laws " — up  to, 
at  any  rate,  1840,  the  date  of  Birtwhistle  v.  VardilP — English  Courts 
held  that  every  question  with  regard  to  land  or  immovable  property 


Santos  V.  IlUdge  (1860),  8  C.  B.  (N.  S.)  861 ;  29  L.  J.  C.  P.  318. 
Story,  s.  424,  and  p.  500,  ante. 
(1840),  7  01.  &F.  895. 
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wherever  situate,  and  above  all  when  it  was  situate  in  England,  must 
he  determined  in  accordance  with  the  lex  situs,  which  as  regards 
England  meant  the  local  or  territorial  law  of  England. 

This  predominance  of  the  lex  situs  has  during  the  last  sixty- eight 
years  been  undermined,  or  limited  by  the  recognition  of  several 
limitations  thereto. 

1.  The  natural  meaning  and  effect  of  Birtwhistle  v.  Vardill  has 
been  cut  down  by  judicial  decisions  or  expressions  of  opinion. 

Birtwhistle  v.  Vardill,  it  is  now  all  but  certain,  will  be  held  to  apply 
only  to  property  which  ultimately  passes  in  the  case  of  intestacy  to  the 
heir;  it  does  not  apply  to  any  interest  in  land,  e.g.,  leaseholds  which 
can  be  brought  within  the  class  of  personal  property  or  estate  :  it  does 
not  apply  to  freehold  property  which  devolves  under  a  will  upon  a 
person  who,  being  born  out  of  wedlock,  cannot  be  the  "heir"'  to  English 
land,  but  who,  being  legitimated  by  the  subsequent  marriage  of  his 
parents,  takes  English  real  estate  under  a  devise  to  children.^  In 
other  words,  the  rule  laid  down  in  Birtwhistle  v.  Vardill  is  interpreted 
as  relating  only  to  the  case  of  descent  upon  an  intestacy,  and  does  not 
affect  a  devise  of  real  estate  to  children.^  It  is  further  probable  that 
the  rule  in  Birtwhistle  v.  Vardill  does  not  apply  to  the  case  in  which  a 
person  claims  real  estate  under  a  settlement  whereby  the  estate  passes 
to  persons  designated  as  children  of  a  predecessor. 

2.  Under  the  Wills  Act,  1861  (Lord  Kingsdown's  Act),  English 
leaseholds,  or  rather  any  interest  in  English  land  which  is  not  free- 
hold, may  pass  under  a  will  which  does  not  comply  with  the  formalities 
required  by  the  Wills  Act,  1837.' 

3.  A  marriage  between  persons  domiciled  in  a  foreign  country  and 
made  subject  to  the  law  of  such  country,  e.g.,  France,  operates,  or  at 
any  rate  may  possibly  operate,  as  an  assignment  of  English  land.' 
English  decisions  indeed  tend  towards,  even  though  they  have  not  as 
yet  positively  established,  the  principle  that  where  a  marriage  takes 
place  without  any  marriage  contract  or  settlement,  the  mutual  pro- 
perty rights  of  husband  and  wife  are  subject  to  an  implied  or  tacit 
contract  that  these  rights  shall  be  governed  by  the  law  of  the 
matrimonial  domicil. 

4.  The  Naturalization  Act,  1870,  makes  it  possible  for  an  alien  to 
hold  "real  and  personal  property  of  every  description  "  in  the  United 
Kingdom.^ 


1  See  Rule  136,  pp.  479,  480,  and  pp.  485—488,  ante. 

2  In  re  Grey's  Trusts,  [1892]  3  Oh.  88 ;  and  see  p.  488,  ante. 
2  See  pp.  673,  677,  ante. 

*  See  pp.  512,  513,  ante. 

^  Naturalization  Act,  1870,  s.  2. 
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NOTE  5. 

PEEFERENOE   OF  ENGLISH   C0UET8   FOE  LEX  LOCI 
CONTRACTUS. 

It  is  laid  down  in  the  foregoing  pages  that  a  contract  is  often 
governed,  not  by  the  law  of  the  place  where  it  is  made  {lex  loci  con- 
tractus), but  by  the  law  of  the  place  where  it  is  to  be  performed  {lex 
loci  solutionis)}  The  reports,  however,  and  text-books  of  authority, 
reiterate  the  maxim  that  a  contract  is  governed  by  the  law  of  the  place 
where  it  is  made. 

The  apparent  contradiction  between  these  statements  is  little  more 
than  verbal,  and  may  be  explained  by  the  history  of  English  judicial 
legislation  with  regard  to  the  conflict  of  laws. 

English  judges,  when,  about  a  century  and  a  half  ago,  they  were  for 
the  first  time  called  upon  to  deal  frequently  with  the  conflict  of  laws, 
no  doubt  conceived  that  matters  of  form,  matters  of  substance,  and, 
in  short,  everything  connected  with  a  contract,  except  matters  of 
procedure,  were  governed  by  the  lex  loci  contractus,  and  these  words 
they  interpreted  as  meaning  "  the  law  of  the  place  where  the  contract 
was  made."  The  adoption  of  a  formula  which  they  somewhat  mis- 
interpreted has  influenced  to  a  limited  degree  the  substance  of  their 
decisions,  especially  with  regard  to  the  validity  of  a  marriage.''  It 
has  still  more  influenced  the  language  in  which  English  judgments 
have  been  and  are  expressed.  For  English  Courts  soon  found  it 
necessary,  when  interpreting  contracts  which  contained  in  them  some 
foreign  element,  to  give  effect  to  other  laws  besides  the  law  of  the 
place  where  the  contract  was  made,  and  especially,  as  regards  the  mode 
of  performing  a  contract,  to  the  law  of  the  place  of  performance  {lex 
loci  solutionis).  This  change  of  doctrine  was,  as  often  happens  in 
the  case  of  judicial  legislation,  combined  with  verbal  adherence  to  an 
old  formula  not  really  consistent  with  the  new  theory.  The  expres- 
sion lex  loci  contractus  was  retained,  but  was  re-interpreted  so  as  to 
mean  "not  the  law  of  the  country  where  a  contract  was  made,"  but 
the  "law  of  the  country  with  a  view  to  the  law  whereof  a  contract  was 
made."^  This  law  maybe  the  law  of  the  country  where  a  contract 
was  made,  but  may,  it  is  manifest,  be  the  law  of  some  other  country, 
and  is  very  frequently  the  law  of  the  country  where  the  contract  is  to 
be  performed.     The  same  result  was  sometimes  attained  by  another 

1  See  Rule  152  and  Sub-Rules  thereto,  pp.  556,  560—563,  ante. 

2  See  Rule  172,  p.  613,  ante. 

'  For  the  transition  from  the  older  to  the  later  and  more  correct  doctrine,  see 
Rothschild  v.  Currie  (1841),  1  Q.  B.  43,  49  ;  Allen  v.  Kemble  (18l8),  6  Moore  P.  0. 
314,  £22,  with  which  compare  Story,  ss.  242,  263,  272,  282,  314,  315. 
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method  of  reasoning.  It  was  laid  down  that  a  person  must  be  assumed 
to  have  contracted  at  the  place  where  his  contract  was  to  be  performed. 
By  either  method  of  interpretation  an  actual  reference  to  the  law  con- 
templated by  the  parties,  which  was  more  often  than  not  the  lex  loci 
solutionis,  was  masked,  as  it  still  often  is  in  English  decisijns  and 
text-books,  under  a  nominal  reference  to  the  law  of  the  place  of  the 
contract.  The  substitution  of  the  law  of  the  place  of  performance  {lex 
loci  solutionis)  for  the  law  of  the  place  where  a  contract  was  made  {lex 
loci  celebrationis)  was  the  easier,  because,  in  the  vast  majority  of 
instances,  persons  intend  that  their  contracts  shall  be  performed  in  the 
country  where  they  are  made.  The  law,  therefore,  governing  a  con- 
tract may  often,  with  almost  equal  propriety,  be  described  as  the  lex 
loci  solutionis  or  the  lex  loci  celebrationis.  The  adherence,  however, 
to  the  term  lex  loci  contractus  has  produced  two  effects.  It  has,  (ill 
comparatively  recent  years,  concealed  from  English  lawyers  the  prin- 
ciple that  the  interpretation,  as  contrasted  with  the  formal  validity,  of 
a  contract  is  governed  not  by  the  law  of  the  place  where  the  contract 
is  made,  but  by  the  law  (of  whatever  country)  contemplated  by  the 
parties,  and  that  this  law  is  constantly  the  lex  loci  solutionis.  It 
has,  further,  led  English  judges  to  give  a  preference  to  the  law  of  the 
country  where  a  contract  is  made.  Where  the  law  governing  the 
incidents  of  a  contract  is  doubtful,  our  Courts  fall  back  upon  the  law 
of  the  place  where  a  contract  is  made  {lex  loci  contractus),  whilst 
foreign  jurists,  it  would  seem,  tend  to  fall  back  on  the  law  of  the 
place  where  the  contract  is  to  be  performed  {lex  loci  solutionis).  Both 
English  judges  and  foreign  Courts  or  writers,  however,  in  fact,  adopt 
one  principle,  though  they  apply  it  somewhat  differently.'  This  is  that 
the  interpretation  of  a  contract  and  the  obligations  arising  under  it 
are,  in  so  far  as  they  depend  on  the  will  of  the  parties,  to  be  deter- 
mined in  accordauce  with  the  law  contemplated  by  the  parties. 


NOTE  6. 
DEFINITION   OF   DOMICIL. 

I.    Definition  peoposed  in  this  Treatise. 

A  person's  home  or  domicil,  in  so  far  as  it  is  not  determined  by  a 
direct  rule  of  law,'*  is  here  defined  as  the  place  or  country  either  (i)  in 
which  he  in  fact  resides  with  the  intention  of  residence,  or  (ii)  in  which, 
having  so  resided,  he  continues  actually  to  reside,  though  no  longer 
retaining  the  intention  of  residence  {animus  manendi),  or  (iii)  with 

i  HamlynY.  Talisher  DistiUery,  [1894]  A.  C.  202,  212, language  of  Lord  Watson. 
^  Compare  Rule  1,  p.  82,  ante,  and  p.  84,  ante. 
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regard  to  which.,  having  so  resided  there,  he  retains  the  intention  of 
residence  {animus  manendi),  though  he  in  fact  no  longer  resides  there ; 
or  (using  the  word  "  abandon"  in  the  strict  sense  given  it  throughout 
these  pages)  as  the  place  or  country  in  which  a  person  resides  with 
the  animus  manendi,  or  intention  of  residence,  or  which,  having  so 
resided  in  it,  he  has  not  abandoned.' 

Any  one  who  bears  in  mind  the  explanations  of  the  terms  ' '  resi- 
dence "  and  "  animus  manendi"  given  in  this  treatise  will  perceive  at 
once  that  the  proposed  definition  lays  no  claim  to  originality,  but  is 
simply  an  attempt  to  render  into  somewhat  precise  terms  definitions 
which  have  been  already  in  substance  suggested  by  authors  of  eminence, 
such  as  Savigny,  Story,  and  Phillimore.  He  will  also  perceive  that 
this  definition,  in  common  with  most  of  the  received  definitions  of  the 
term  "  domicil,"  leaves  out  of  account  the  cases  in  which  a  domioil  is 
directly  created  by  operation  of  law.  This  omission  is  intentional. 
To  define  "  domicil "  when  created  by  operation  of  law  would  be  simply 
to  enumerate  the  cases  in  which  rules  of  law  create  what  may  be 
termed  conventional  domicils.  These  rules  cannot  easily  be  reduced  to 
a  simple  formula,  and  the  attempt  to  enumerate  them  under  a  general 
definition  of  "domicil"  would  needlessly  embarrass  the  admittedly 
difficult  attempt  to  explain  the  meaning  of  "  domicil"  as  created  by  or 
dependent  upon  a  person's  own  act.  It  is  well,  however,  to  bear  in 
mind  that  definitions  of  "  domicil"  do  not  in  general  include  cases  of 
domicil  created  by  operation  of  law,  and  that  with  such  cases  this 
Note  has  no  concern. 

II.  Other  Definitions  oompaeed. 

(A)  Definition  of  Roman  Law. — "  In  eodem  loco  singulos  habere 
"  domieilium  non  amligitur,  ubi  quis  larem,  rerumque  ac  fortunarum 
"  suarum  summam  constituit,  unde  rursus  non  sit  discessurus,  si  nihil 
"  avocet,  unde  cum  profectus  est  peregrinari  videtur,  quo  si  rediit  pe- 
"  regrinari  jam,  destitit."  ^ 

This  celebrated  definition  is,  as  has  been  remarked,'  not  so  much  a 
logical  definition  as  a  rhetorical  description  of  a  home.  The  "  place 
to  which  it  applies  is  rather  a  house  than  a  country,  and  its  terms 
cannot  be  so  twisted  as  to  suit  the  domicil  known  to  English  lawyers. 
It  includes,  however,  the  essential  constituents  of  a  home,  viz.,  resi- 
dence and  the  animus  manendi,  and  has  the  further  merit  of  covering 
the  cases  in  which  domicil  is  retained  without  actual  residence. 

(B)  Vattel's  Definition— Domioil  is  "an  habitation  fixed  in  some 
"  place  with  an  intention  of  remaining  there  always."* 

1  See  pp.  84—86,  ante. 

■■'  Cod.,  lib.  X.,  tit.  xxxix.  7. 

3  See  Lord  v.  Colvin  (1859),  28  L.  J.  Ch.  361,  365,  judgment  of  Kindersley,  V.-O. 

'  Vattel,  Droit  des  Gens,  liv.  i.,  o.  xix.,  s.  218,  Du  Domicile. 
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As  remarked  by  Story,  this  definition  is  improved  by  substituting 
for  the  latter  part  of  it  the  expression  "  without  any  present  intention 
of  removing  therefrom;"'  but  even  with  this  amendment  it  hardly 
covers  the  case  where  a  domicil  once  acquired  is  retained,  either  by 
actual  residence  after  the  animus  manendi  has  ceased  to  exist,  or  by 
the  intention  to  reside  after  actual  residence  has  come  to  an  end. 

(C)  Denizarfs  Definition. — The  domicil  of  the  person  is  "  the 
"  place  where  a  person  enjoys  his  rights,  and  establishes  his  abode, 
"  and  makes  the  seat  of  his  property."^ 

(D)  Pothier's  Definition. — "  The  place  where  a  person  has  established 
the  principal  seat  of  his  residence  and  of  his  business."  ' 

(E)  Dejinition  of  French  Code. — "  Le  domicile  de  tout  Fran9ais, 
"  quant  a  I'exercice  de  ses  droits  civils,  est  au  lieu  ou  il  a  son  principal 
"  etablissement."  * 

(F)  Definition  of  Italian  Code. — "  II  domicilio  civile  di  una  persona 
"  k.  nel  luogo  in  cui  essa  ha  la  sede  principale  dei  propri  affari  ed 
"  interressi. 

"  La  residenza  e  nel  luogo  in  cui  la  persona  ha  la  dimora  abituale."  ^ 
These  definitions  rather  lay  down  a  rule  of  evidence  for  deter- 
mining what  is  the  place  where  a  person  is  to  be  considered  to  have 
his  domicil  than  define  the  meaning  of  the  term.  They  belong  to  a 
system  of  law  which  determines  a  person's  legal  home  by  the  existence 
of  some  one  fact,  such  as  his  carrying  on  business  in  a  particular  place. 
There  is  much  to  recommend  this  mode  of  fixing  a  person's  legal 
home,  but  it  is  not  adopted  by  our  Courts.  The  Italian  definition 
coincides,  it  may  be  noticed,  with  the  definition  propounded  in  this 
treatise,  in  so  far  as  it  bases  the  description  of  "  domicil  "  upon  the 
definition  of  residence,  and,  farther,  defines  residence  itself  in  terms 
not  very  unlike  those  employed  in  this  treatise. ° 

(G)  Savigny's  Definition. — "  That  place  is  to  be  regarded  as  a 
"  man's  domicil  which  he  has  freely  chosen  for  his  permanent  abode 
"  [and  thus  for  the  centre  at  once  of  his  legal  relations  and  his  busi- 
"ness].'" 

This  definition  brings  into  prominence  exactly  the  point  neglected 
by  most  writers,  viz.,  the  element  of  choice  or  intention.  The  words 
enclosed  in  brackets  appear  superfluous,  since  they  point  to  a  conse- 
quence of  the  place  being  a  permanent  abode.' 

The  definition  agrees  in  substance  with  that  proposed  in  this  work, 
but  is  too  general  in  its  terms  to  be  of  service  to  English  lawyers,  and 

1  See  Story,  s.  43. 

2  Encyclop.  Modeme,  Art.  Domicil. 

3  Pothier,  Introd.  Gen.  Cout.  d'Orleans,  ch.  1,  s.  1,  Art.  8. 

4  Code  Civil,  Art.  102. 

5  Codice  Civile  del  Regno  d'  Italia,  Tit.  II.  16. 
"  See  p.  83,  ante. 

'  Savigny,  s.  353,  Guthrie's  transl.  (2nd  ed.),  p.  97. 
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though,  if  rightly  understood,  correct,  might,  at  any  rate  as  translated 
into  English,  mislead.  For  the  expression  "  freely  chosen,"  which 
prohably  only  means  that  the  residence  might  be  a  consequence  of 
choice,  whatever  the  motives  for  that  choice,  might  give  rise  to  the 
perplexities  which  have  flowed  from  the  use  of  the  word  "voluntary;"' 
and  the  terms  of  the  definition  might  be  taken  to  imply  (what  is 
certainly  not  Savigny's  intention)  that  an  Englishman,  who  had  made 
up  his  mind  to  emigrate  to  America  and  settle  there,  acquired  an 
American  domicil  by  his  "  free  choice  of  America  as  a  permanent 
abode  "  before  he  leaves  England. 

(H)  Story^s  Definition. — "  That  place  is  properly  the  domicil  of  a 
"  person  in  which  his  habitation  is  fixed,  without  any  present  iaten- 
"  tion  of  removing  therefrom."  ^ 

This  definition  deserves  particular  attention,  both  from  the  celebrity 
of  the  author  and  from  the  influence  it  has  had  on  English  decisions. 
It  may  be  considered  to  approach  more  nearly  than  any  other  to  an 
approved  or  authorized  description  of  "  domicil."'  It  has  the  merit  of 
pointing  to  the  negative  nature  of  the  intention  or  purpose  on  which 
domicil  depends.  Taken  with  the  explanations  with  which  it  is 
accompanied  in  Story's  work,  it  forms  by  no  means  a  bad  description 
of  "domicil,"  but  Story  himself  probably  did  not  intend  to  attempt 
(what  he  very  rarely  aims  at)  a  precise  deflnition.  Looked  at  in  that 
light,  his  language  would  not,  it  is  submitted,  be  accurate.  His  words 
hardly  include  the  case  of  an  Englishman  resident  for  years  abroad, 
yet  stiU  retaining  his  English  domicil.  It  could  certainly  not  in 
ordinary  language  be  said  to  be  a  habitation  from  which  he  had  no 
intention  of  removing. 

(I)  Phillimore' s  Definition. — "  A  residence  at  a  particular  place, 
"  accompanied  with  [positive  or  presumptive  proof  of]  an  intention  to 
"  remain  there  for  an  unlimited  time."'' 

This  definition  is,  except  for  the  words  printed  in  brackets,  in  sub- 
stance the  same  as  Story's.  These  words,  however,  might  be  with 
advantage  omitted.  They  are  at  best  superfluous,  for  the  maxim 
de  non  apparentibus  et  non  existentibus  eadem  est  ratio  is  in  law  of 
universal  application,  and  a  fact  which  cannot  be  proved  to  exist  has, 
for  legal  purposes,  no  existence.  They,  moreover,  tend  to  confuse 
together  the  inquiry,  What  is  the  nature  of  the  fact  constituting 
domicil,  or,  in  other  words,  its  definition  ?  with  the  different  question, 
What  is  the  evidence  by  which  the  existence  of  this  fact,  when  its 
nature  is  known,  can  be  proved  ?     It  is,  however,  easy  to  conjecture 


'   See  pp.  lU— 113,  149—153,  ante. 
"  Story,  o.  43. 

3  See,  e.ff.,  Attorney -General  v.  Kent  (1862),  1  H.  &  C.  12,  21 ;  31  L.  J.  Ex.  391, 
■  396,  judgment  of  Martin,  B. 
<  Phillimore,  a.  49. 
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what  it  IS  which,  has  induced  so  distinguished  a  writer  as  Sir  Robert 
Phillimore  to  introduce  into  his  definition  of  "domicil"  terms  which 
are,  to  say  the  least,  superfluous.  They  are  apparently  intended  to 
cover  the  cases  in  which  a  person's  domicil  is  determined  by  a  fixed 
rule  of  law  independently  of  his  own  act.  The  author  of  the  defini- 
tion probably  considers  that  in  such  instances  the  rule  of  law  may  be 
best  represented  as  a  rule  of  evidence  affording  positive  or  presump- 
tive proof  that  a  person  to  whom  a  domicil  is  assigned  in  a  particular 
country  by  operation  of  law  is  there  domiciled. 

(J)  T^ice- Chancellor  Kindersley''s  Definition. — "That  place  is  properly 
"  the  domicil  of  a  person  in  which  he  has  voluntarily  fixed  the  habita- 
"  tion  of  himself  and  his  family,  not  for  a  mere  special  and  temporary 
"  purpose,  but  with  a  present  intention  of  making  it  his  permanent 
"  home,  unless  and  until  something  (which  is  unexpected  or  uncertain) 
"  shall  occur  to  induce  him  to  adopt  some  other  permanent  home."  ' 

This  definition  lacks  precision,  and  does  not  accurately  point  out 
the  conditions  under  which  a  domicil  may  be  retained  ;  still  it  has 
the  great  merit  of  fixing  attention  on  the  nature  of  the  purpose  or 
state  of  mind  on  which  the  acquisition  or  maintenance  of  a  domicil 
depends. 

The  definitions  of  Savigny,  Story,  Phillimore,  and  Vice- Chancellor 
Blindersley,  though  framed  with  difi:'erent  degrees  of  precision,  each 
defiLne  domicil  by  analysing  it  into  its  essential  characteristics,  viz., 
residence,  combined  or  connected  with  the  intention  of  permanent 
residence  or  the  animus  manendi.  They  are  each,  it  is  submitted, 
consistent  with  each  other  and  with  the  definition  propounded  in 
this  treatise. 

m.  Criticisms  on  Attempts  to  define  Domicil. 

English  judges  have  certainly  not  underrated  the  difficulty  of 
defining  the  term  "  domicil."  Their  language,  on  the  contrary, 
generally  points  to  the  two  conclusions, — first,  that  a  satisfactory 
definition  of  domicil  is  from  the  nature  of  things  unattainable ;  and, 
secondly,  that,  even  if  the  term  be  definable,  every  attempt  to  obtain 
a  serviceable  definition  has  hitherto  ended  in  failure. 

Each  of  these  opinions,  with  the  grounds  on  which  it  is  supported, 
deserves  careful  consideration. 

The  opinion  that  the  word  "domicil"  does  not  admit  of  definition 
has  been  expressed  by  eminent  judges  in  the  following  terms  :  — 

"  Domicil,"  it  has  been  said,  means  "  permanent  home,  and,  if  that 
"  was  not  understood  by  itself,  no  illustration  would  help  to  make  it 

1  Lord  v.  Colvin  (1859),  28  L.  J.  Ch.  361,  366,  per  Kindersley,  V.-O.  See,  for  an 
unfavourable  criticism  on  this  definition,  Moorhouse-v.  Lord  (1863),  10  H.  L.  C.  272  ;' 
32  L,  J.  Ch.  295,  298,  299,  judgment  of  Lord  Chelmsford. 
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"  intelligible.'"  "Any  apparent  definition,  such  as  a  man's  'settled 
"'habitation,'  or  the  like,  would,"  it  has  been  urged,  "always 
"  terminate  in  the  ambiguity  of  the  word  'settled,'  or  its  equivalent, 
"  depending  for  their  interpretation  on  the  intention  of  the  party, 
"  which  must  be  collected  from  various  indicia."''  "With  respect  to 
"  these  questions  of  domicil,  there  is  no  precise  definition  of  that  word, 
"  or  any  formula  laid  down  by  the  application  of  which  to  the  facts  of 
"  the  case  it  is  possible  at  once  to  say  where  the  domicil  may  be."  ^ 
"  I  find  it,"  says  another  very  eminent  judge,  "stated  in  Dr.  PhiUi- 
"  more's  book  that  Lord  Alvanley  commends  the  wisdom  of  a  great 
"  jurist  of  the  name  of  Bynkershoek  in  not  giving  a  definition  of 
"  [domicU],  and  certainly  it  is  extremely  difficult  for  anyone  to  give 
"  a  simple  definition  to  that  word."  * 

The  opinion  which  these  dicta  embody  is,  however,  in  spite  of  the 
eminence  of  its  supporters,  one  in  which  it  is  on  logical  grounds  hard 
to  acquiesce.    To  define  a  word  is  simply  to  explain  its  meaning,  or, 
where  the  term  is  a  complex  one,  to  resolve  it  into  the  notions  of 
which  it  consists.     The  only  insuperable  obstacles  to  definition  would 
seem  on  logical  grounds  to  be,  either  that  a  term  is  of  so  complex  a 
nature  that  language  does  not  avail  to  unfold  its  meaning  (or,  in  other 
words,  that  the  term  is  in  the  strict  sense  incomprehensible),  or  that 
it  connotes   an  idea  so  simple  as  not  to  admit  of  further  analysis. 
Neither  of  these  obstacles  can,  it  is  conceived,  hinder  the  definition  of 
the  term   "  domicil."     It  is  certainly  not  the  name  of  any  notion  so 
complex  that  it  cannot  be  rendered  into  language.     It  is  certainly, 
again,  not  the  name  for  an  idea  so  simple  as  not  to  admit  of  further 
analysis.     The  expression,  for  example,  "permanent  home,"  which  is 
often  used  as  its  popular  equivalent,  is  clearly  a  complex  one,  which 
needs  and  may  receive  further  explanation. 

Nor  are  the  reasons  suggested  for  holding  that  domicil  is  indefinable 
by  any  means  conclusive.  The  objection  often  made  in  various  forms, 
that  any  definition  must  terminate  in  the  ambiguity  of  the  word 
"  settled "  or  its  equivalent,  may  be  a  proof  that  the  process  of 
definition  has  to  be  pushed  farther  than  it  has  hitherto  been  carried, 
but  does  not  show  either  that  definitions  already  made  are,  as  far  as 
they  go,  inaccurate,  or  still  less  that  the  attainment  of  a  complete 
definition  is  impossible.  The  perfectly  sound  remark,  again,  that  no 
formula  can  be  laid  down  by  the  application  of  which  to  the  facts  of 
the  case  it  is  possible  at  once  to  say  where  a  person's  domicil  may  be 
points,  not  to  any  necessary  defect  in  the  definition  of  the  term,  but  to 

>  Whicker  v.  Hume  (1858),  28  L.  J.  Ch.  396, 400,  per  Lord  Cranworth.  Compare 
Moorhousew.  Lord  (1863),  32  L.  J.  Ch.  295,  298,  language  of  Lord  Chelmsford,  and 
Vdny  V.  Udny  (1869),  L.  R.  1  So.  App.  441,  449. 

2  Forbes  v.  Forbes  (1854),  23  L.  J.  Ch.  724,  726,  per  Wood,  V.-C. 

3  CockrellT.  Cockrell  (1856),  25  L.  J.  Ch.  730,  731,  per  Kindersley,  V.-C. 

*  Attorney-General  v.  Bowe  (1862),  31  L.  J.  Ex.  314,  319,  per  Braiawell,  B. 
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the  narrow  limits  within  which  definition,  however  perfect,  can  be  of 
practical  utility.  Any  term  the  meaning  of  which  involves  a  reference 
to  "habit"  or  to  "intention"  wUl  always  be  difficult  of  application. 
No  definition  can  ever  remove  the  difficulty  of  determining  in  a 
particular  case  what  number  of  acts  make  a  course  of  action  habitual, 
or  what  is  the  evidence  from  which  we  may  legitimately  infer  the 
existence  of  intention.  Difficulties  similar  in  kind,  if  not  in  degree, 
to  those  which  attend  the  application  of  any  definition  of  domicil 
to  the  facts  of  the  case  arise  whenever  questions  as  to  "possession" 
or  as  to  "  intention  "  require  to  be  answered  by  the  Courts.  The 
peculiar  difficulty  of  dealing  with  the  term  "domicil"  arises,  it  is 
apprehended,  from  its  being  a  term  the  meaning  of  which  involves 
a  reference  both  to  habit  and  to  intention ;  while  the  intention,  viz., 
the  animus  manendi,  is  one  of  a  very  indefinite  character,  and  as  to  the 
existence  of  which  the  Courts  often  have  to  decide  without  possessing 
the  data  for  a  reasonable  decision. 

The  admission,  in  fact,  that  domicil  depends  on  a  relation  between 
"  residence  "  and  "the  intention  of  residence,"  or,  to  use  the  words  of 
Lord  Westbury,  that  "domicil  of  choice  is  a  conclusion  or  inference 
"  which  the  law  derives  from  the  fact  of  a  man  fi:sing  voluntarily  his 
"  sole  or  chief  residence  in  a  particular  place,  with  an  intention  of 
"continuing  to  reside  there  for  an  unlimited  time,"'  is,  it  is  con- 
ceived, a  virtual  concession  that  a  definition  of  domicil  is,  at  any  rate, 
possible.  When  his  lordship  adds  that  ' '  this  is  a  description  of  the 
"  circumstances  which  create  or  constitute  a  domicil,  and  not  a  defini- 
"tion  of  the  term,"  there  is  a  difficulty  in  following  his  reasoning,  for 
such  a  description,  if  accurate,  is  an  explanation,  or,  in  other  words, 
a  definition,  of  what  is  meant  by  domicil.  It  is,  at  any  rate,  the  only 
kind  of  definition  which  a  lawyer  need  care  to  frame. 

The  prevalent  opinion  that  no  attempt  to  define  domicil  has  been 
crowned  with  success  deserves  careful  consideration.  For,  if  the 
opinion  be  well  founded,  the  conclusion  naturally  suggests  itself  that, 
where  writers  of  great  eminence  have  failed,  success  is  practically 
unattainable,  whilst  the  mere  existence  of  the  opinion  in  question 
appears,  at  first  sight,  to  be  something  like  a  guarantee  that  it  rests 
on  sound  foundations.  Hence  it  is  worth  while  to  consider  what  are 
the  grounds  on  which  the  belief  that  the  existing  definitions  of  domicil 
are  unsatisfactory  is  based,  and  whether  it  be  possible  to  find  an 
explanation  for  the  existence  of  this  belief,  which,  without  impugning 
■the  sagacity  of  those  by  whom  it  has  been  entertained,  leaves  its  truth 
at  least  open  to  doubt. 

English  tribunals  have  tested  every  definition  of  domicil  by  what 

'  Udny  V.  TTdnt/  (1869),  L.  R.  1  So.  App.  441,  458.  And  compare  Sell  v,  Kennedy 
{1868),  ibid.,  307,  319;  CockrellY.  Coclcrell  (1856),  25  L.  J.  Ch.  730,  731,  732;  Lyull 
V.  Faton  (1866),  ibid.,  746,  739. 
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undoubtedly  is,  subject  to  one  condition,  the  true  criterion,  at  any 
rate  in  an  English  Court,  of  the  soundness  of  such  a  definition,  viz.,. 
whether  it  includes  all  the  cases  in  which  it  has  been  judicially  decided 
that  a  person  has,  and  excludes  all  the  cases  in  which  it  has  been  judi- 
cially decided  that  a  person  has  not,  a  domicil  in  a  particular  country ; 
and  it  is  because  judges  have  found  that  no  received  definition  has 
stood  this  test,  that  they  have  pronounced  every  existing  definition 
defective,  and  have  aU  but  despaired  of  the  possibility  of  framing  a 
sound  definition.  The  condition,  however,  of  the  validity  of  this 
criterion  is,  that  the  cases  by  which  a  definition  is  tested  should  be 
really  inconsistent  with  the  definition,  and  that  the  cases  themselves, 
should  be  decided  consistently  with  generally  admitted  principles. 
For  if  a  definition  is  really  applicable  to  oases  which  at  first  sight 
seem  inconsistent  with  it,  or  if  the  decisions  by  which  it  is  tested  are 
themselves  in  principle  open  to  doubt,  the  difficulty  which  arises  in 
applying  the  definition  is  ia  reality  a  strong  testimony  to  its  essential 
soundness.  The  matter,  then,  for  consideration  is  whether  the  test 
applied  to  the  definitions  of  domicil  has  fulfilled  the  condition  on 
which  its  validity  depends. 

Definitions  of  domicil  have  made  shipwreck  on  three  distinct  sets  of 
cases,  which  may,  for  the  sake  of  brevity,  be  described  as  "Anglo- 
Indian  Cases,"  "Allegiance  Cases,"  and  "Health  Oases." 

(A)  Anglo-Indian  Cases.^ — A  series  of  decisions  beginniag,  in. 
1790,  with  Bruce  v.  Bruce,''  and  ending,  in  1865,  with  Jopp  v. 
Wood,^  decided  that  an  officer  in  the  service  of  the  Company  was. 
domiciled  in  India.  It  was  as  clear,  ia  ninety-nine  instances  out  of 
a  hundred,  as  such  a  thing  could  be,  that  a  servant  of  the  Company 
did  not  intend  to  make  India  his  permanent  home.*  It  was,  there- 
fore, in  the  strictest  sense  impossible  that  any  definition  which  made 
the  existence  of  domicil  depend  on  the  animus  manendi  should  justify 
the  decisions  as  to  Anglo-Indian  domicU.  No  accuracy  of  terms  or 
analysis  of  the  meaning  of  the  word  could  by  any  possibility  achieve 
this  result.  As  long,  therefore,  as  the  Anglo-Indian  cases  were  held 
to  be  correctly  decided,  English  judges  were  inevitably  driven  to  the 
conclusion  that  every  received  definition  of  domicil,  such,  for  example, 
as  Story's,  was  incorrect.  The  Courts,  however,  have  now  pronounced 
the  Anglo-Indian  cases  anomalous,  or,  in  other  words,  have  held  that 
these  cases  were  in  principle  wrongly  decided,  though  theb  effect  could 
now  be   got  rid  of   only  by  legislative  action.^    The  Anglo-Indian 


1  See  pp.  156— 158,  ante. 

2  2  B.  &  P.  229.  ,  „„„. 

J  4  De  G.  J.  &  S.  616 ;  34  L.  J.  Ch.  212.  See  also  In  re  TootaVs  Trusts  (1883),. 
23  Oh.  C.  532.  ,  _.    ,      ,       .,,.   „ 

1  Allardicev.  Onslow  (1864),  33  L.  J.  Ch.  434,  436,  judgment  of  Kmdersley,  V.-O. 

5  Jopp  T.  Wood  (1865),  34  L.  J.  Ch.  ^12 ;  4  De  G.  J.  &  8.  616  ;  Drevon  v.  I)revo» 
(1864),  34  L.  J.  Ch.  129,  134. 
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cases,  therefore,  do  not  fulfil  the  condition  necessary  to  make  them  a 
test  of  a  definition  of  domicil.' 

(B)  Allegiance  Cases? — The  doctrine  was  at  one  time  laid  down^ 
that  a  change  of  domicil  involves  something  like  a  change  of  alle- 
giance, and  that,  for  instance,  an  Englishman,  in  order  to  acquire  a 
French  domicil,  must  at  any  rate,  as  far  as  in  him  lies,  endeavour 
to  hecome  a  French  citizen.  This  doctrine  was  strictly  inconsistent 
■with  the  theory,  on  which  the  received  definitions  of  domicil  are  based, 
that  a  domicil  is  merely  a  permanent  home.  As  long,  therefore,  as 
this  doctrine  was  maintained,  it  was  impossible  for  English  judges  to 
treat  as  satisfactory  any  of  the  current  definitions  of  domicil.  The 
attempt,  however,  to  identify  change  of  domicil  with  change  of  alle- 
giance has  now  been  pronounced  on  the  highest  authority  a  failure.'' 
The  allegiance  cases,  therefore,   are  not  entitled  to  weight,  and  are 

.  no  criterion  of  the  correctness  of  a  definition  of  domicil. 

(C)  Health  Cases.^ — Dicta,  though  not  decisions,  may  be  cited  as 
showing  that  a  change  of  residence  made  by  an  invalid  for  the  sake 
of  his  health  cannot  efilect  a  change  of  domicil.  This  doctrine,  if 
adopted  without  considerable  limitations,  makes  domicU  depend  upon 
the  motive,  and  not  upon  the  intention,  with  which  a  person  changes 
his  residence.  It  is,  therefore,  inconsistent  with,  and  throws  doubt 
upon,  the  correctness  of  any  definition  of  domicil  depending  upon  the 
combination  of  residence  and  animus  manendi.  The  doctrine,  how- 
ever, is  now  shown  by  the  one  decided  case  on  this  subject"  to  be 
either  unfounded,  or  else  to  be  explainable  in  a  manner  perfectly 
consistent  with  the  ordinary  definitions  of  domicil. 

A  result,  therefore,  of  the  examination  of  the  three  sets  of  cases 
by  which  definitions  of  domicil  have  been  tested  and  found  wanting 
is,  that  no  one  of  these  sets  fulfils  the  conditions  necessary  to  make  it 
the  criterion  of  a  definition,  and  that  the  diflftculty  which  has  been 
found  in  reconciling  several  definitions  with  the  Anglo-Indian  cases, 
the  allegiance  cases,  and  the  health  cases,  tells  rather  in  favour  of  than 
against  the  correctness  of  the  definitions,  which,  because  they  could  not 
cover  these  cases,  were  naturally  thought  incorrect  and  unsatisfactory. 

A  survey,  in  short,  of  the  attempts  which  have  been  made  to  define 
domicil,  and  of  the  criticisms  upon  such  attempts,  leads  to  results 
which  may  be  summed  up  as  follows  : — 

First.     Domicil,  being  a  complex  term,  must  from  the  nature  of 

1  Compare  In  re  TootaVs  Trusts  (1883),  23  Ch.  D.  532,  and  Abd-ul-Messih  v.  Farra 
(1888),  13  App.  Caa.  431,  as  also  Westlake  (4th  ed.),  pp.  338,  339,  s.  265. 

"  See  pp.  114,  116,  ante. 

3  Maorhouse  v.  Lord  (1863),  10  H.  L.  C.  272 ;  32  L.  J.  Ck.  295  ;  Whicker  v.  Eume 
(1858),  7  H.  L.  C.  124 ;  28  L.  J.  Ch.  396. 

*  XTclMy  T.  TJdny  (1869),  L.  E,.  1  So.  App.  441,  4-52,  iudgment  of  Hatherley,  Ch.  ; 
Douglas  v.  Douglas  (1871),  L.  B.  12  Eq.  617. 

*  .-iee  pp.  149 — 163,  ante. 

«  Soskms  V.  Matthews  (1886),  25  L.  J.  Oh.  689  ;  8  De  G.  M.  &  G.  13. 
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things  be  capable  of  definition.  In  otber  words,  it  is  a  term  which 
has  a  meaning,  and  that  meaning  can  be  explained  by  analysing  it  into 
its  elements. 

Secondly.  All  the  best  definitions  agree  in  making  the  elements  of 
domioil  "  residence  "  and  "  animus  manendi^ 

Thirdly.  Several  of  these  definitions — such,  for  example,  as 
Story's,  Phillimore's,  or  Vice-OhanceUor  Kindersley's — have  suc- 
ceeded in  giving  an  explanation  of  the  meaning  of  domicil,  which,  even 
if  not  expressed  in  the  most  precise  language,  is  substantially  accurate. 

Fourthly.  The  reason  why  English  Courts  have  been  inclined  to 
hold  that  no  definition  of  domicil  is  satisfactory  is,  that  they  have 
found  it  impossible  to  reconcile  any  definition  with  three  sets  of  judi- 
cial decisions  or  dicta.  When,  however,  these  sets  are  examined,  it 
is  found  that  two  of  them  consist  of  cases  embodying  views  of  domi- 
cil now  admitted  to  be  erroneous,  whilst  the  third  set  can  be  recon- 
ciled with  all  the  best  definitions  of  domicil.  The  great  difiiculty,  in 
short,  which  English  judges  have  experienced  in  discovering  a  satisfac- 
tory definition  arises  from  the  fact  that,  when  of  recent  years  the 
Courts  have  been  called  upon  to  determine  questions  of  domicil,  they 
have  been  hampered  by  the  almost  insuperable  difficulty  of  reconciling 
a  generally  sound  theory  with  decisions  or  dicta  delivered  at  a  period 
when  the  whole  subject  of  the  conflict  of  laws  was  much  less  perfectly 
understood  than  at  present. 

NOTE  7. 
OOMMEECIAL  DOMIOIL  IN  TIME   OF   WAE.' 

I.  Person's  Chaeactbe  detbemined  by  Domicil. 

In  time  of  war  the  answer  to  the  question  whether  a  person  is  or 
is  not  to  be  considered  an  alien  enemy  is,  in  most  cases  at  any  rate, 
to  be  determined  by  reference,  not  to  his  nationality  or  allegiance,  but 
to  his  trading  residence  or  commercial  domicil.  Every  person  domi- 
ciled in  a  state  engaged  in  hostilities  with  our  own,  whether  he  is  a 
born  subject  of  that  state  or  not,  is  to  be  regarded  as  an  ahen  enemy;" 
and,  speaking  generally,  a  person  domiciled  in  a  neutral  country  is 
to  be  regarded  as  for  commercial  purposes  a  neutral,  even  though  he 
be  in  fact  a  British  subject,  or  a  subject  of  a  state  at  war  with 
England.^     "  The  position  is  a  clear  one,  that  if  a  person  goes  into  a 

'  Duer,  Insurance,  pp.  494—524  ;  1  Kent  (12th  ed.),  pp.  73—81 ;  1  Amould, 
Marine  Insurance  (3rd.  ed.),  pp.  121 — 134.  Compare  1  Arnould  (7tli  ed.), 
ss.  90—100. 

2  1  Arnould  (^rd  ed.),  p.  121 ;  (7th  ed.)  s.  90  ;  The  Indian  Chief  {l%ai),  3  0.  Eoh. 
1 2    22 

3  The  Bmom  (1802),  4  0.  Rob.  2fi6  («) ;   1  Duer,  pp.  494,  495,  520. 
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"  foreign  country,  and  engages  in  trade  there,  he  is,  by  the  law  of 
"  nations,  to  be  considered  a  merchant  of  that  country,  and  a  subject 
"  for  all  civil  purposes,  whether  that  country  be  hostile  or  neutral ; 
"  and  he  cannot  be  permitted  to  retain  the  privileges  of  a  neutral  cha- 
"  racter  during  his  residence  and  occupation  in  an  enemy's  country.'" 
A  person's  character,  in  short,  as  a  friend  or  enemy,  is  in  time  of  war 
to  be  determined  by  what  is  termed  his  commercial  domicil.  Persons 
who  are  commercially  domiciled  in  a  neutral  country  are,  as  far  as 
belligerents  are  concerned,  neutrals ;  whilst,  on  the  other  hand,  per- 
sons commercially  domiciled  in  a  hostile  country  are,  whatever  their 
nationality  or  allegiance,  to  be  considered  enemies,  for  "  persons  resi- 
"  dent  in  a  country  carrying  on  trade,  by  which  both  they  and  the 
"  country  were  benefited,  were  to  be  considered  as  the  subjects  of  that 
"  country,  and  were  considered  so  by  the  law  of  nations,  at  least  so 
"  far  as  by  that  law  to  subject  their  property  to  capture  by  a  country 
"  at  war  with  that  in  which  they  lived." '  Thus,  if  there  be  a  war 
between  England  and  France,  a  British  subject  residing  and  trading 
in  France  is  an  alien  enemy ;  whilst  a  British  subject  or  a  French 
citizen  who  resides  and  carries  on  business  in  Portugal  is,  even  though 
he  may  trade  with  France,  a  neutral. 

II.  Natube  of  Commercial  Domicil. 

The  nature  of  the  trading  residence  or  commercial  domicil,  which 
determines  a  person's  friendly  or  hostile  character  in  time  of  war, 
may  be  made  clear  by  comparing  such  commercial  domicil  with  the 
domicil  properly  so  called,  which  is  referred  to  in  the  body  of  this 
treatise,  and  is,  in  this  Note,  termed  for  the  sake  of  distinction  a  civil 
domicil.  Each  domicil  is  a  kind  of  residence,  each  bears  a  close 
resemblance  to  the  other,  but  they  are  distinguished  by  marked 
differences. 

(A)  Resemblance  of  commercial  domicil  to  civil  domicil. — A  trading 
or  commercial  domicil  bears  so  close  a  resemblance  to  a  civil  domicil 
that  it  is  often  described  in  language  which  appears  to  identify  the 
two  kinds  of  domicil.  Thus  Arnould  writes  of  the  domicil  which 
determines  a  person's  character  in  time  of  war :  "That  is  properly 
"  the  domicil  of  a  person  where  he  has  his  true,  fixed,  permanent 
"  home  and  principal  establishment,  in  which,  when  present,  he  has 
"  the  intention  of  remaining  {animus  manendi)  and  from  which  he  is 
"  never  absent  without  the  intention  of  returning  {animus  revertendi) 
'•  directly  he  shaU  have  accompKshed  the  purpose  for  which  he  left 
"  it"^;  whilst  Duer  states  with  regard  to  the  national  character  of  a 
merchant :    "  It  is  determined  solely  by  the  place  of  his  permanent 

1  1  Kent  (12th  ed.),  p.  75. 

^  Tabhs  V.  BmdelacTc  (1802),  4  Esp.  106,  108,  per  Lord  Kenyon. 

'  1  Amould,  Marine  Insurance  (7th  ed.),  s.  90,  p.  113. 
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"  residence.  In  the  language  of  the  law,  it  is  fixed  by  his  domieil. 
"  He  is  a  political  member  of  the  country  into  -which  by  his  residence 
"  and  business  he  is  incorporated — a  subject  of  the  government  that 
"  protects  him  ia  his  pursuits — that  his  industry  contributes  to  support, 
"  and  of  whose  national  resources  his  own  means  are  a  constituent 
*'  part." '  Nor  are  the  points  in  which  the  two  kinds  of  domieil 
resemble  each  other  hard  to  discern.  They  are  each  kinds  or  modes 
of  residence.  The  constituent  elements  of  each  are,  first,  "residence  "; 
secondly,  a  "  purpose  or  intention  "  (on  the  part  of  the  person  whose 
domieil  is  in  question)  "  with  regard  to  residence."  In  spite,  how- 
ever, of  the  terms  used  by  high  authorities,  and  of  the  undoubted 
likeness  between  the  two  kinds  of  domieil,  they  are  difEerent  in 
essential  particulars. 

(B)  Differences    between  civil  and  commercial  domieil. — The  funda- 
mental distinction  between  a  civil  domicU  and  a  commercial  domicU 
IS  this :  A  civil  domieil  is  sueh  a  permanent  residence  ia  a  country 
as  makes  that  country  a  person's  home,'  and  renders  it,  therefore, 
reasonable  that  his  civil  rights  should  in  many  instances  ^  be  deter- 
mined by  the  laws  thereof.     A  commercial  domieil,  on  the  other  hand, 
is  such  a  residence  in  a  country  for  the  purpose  of  trading  there  as 
makes  a  person's  trade  or  business  contribute  to  or  form  part  of  the 
resources  of  such  country,  and  renders  it,  therefore,  reasonable  that 
his  hostile,  friendly,  or  neutral  character  should  be  determined  by 
reference  to  the  character  of  such  country.     When  a  person's  civil 
domieil  is  in  question,  the  matter  to  be  determined  is  whether  he  has 
or  has  not  so  settled  in  a  given  country  as  to  have  made  it  his  home.'' 
When  a  person's  commercial  domieil  is  in  question,  the  matter  to 
be  determined  is  whether  he  is  or  is  not  residing  in  a  given  country 
with  the  intention  of  continuing  to  trade  there.     From  this  funda- 
mental distinction  arise  the  following  differences : — 

(1)  As  to  residence. — Residence  in  a  country  is  in  general  primd 
facie  evidence  of  a  person  having  there  his  civil  domieil,  but  it  is  only 
primd  facie  evidence,  the  efEect  of  which  may  be  quite  got  rid  of  by 
proof  that  a  person  has  never  lived  in  the  country  with  the  intention 
of  making  it  his  permanent  home.  But  residence  is  far  more  than 
primd  facie  evidence  of  a  person's  commercial  domicQ.  In  time  of 
war  a  man  is  taken  to  be  domiciled  for  commercial  purposes  in  the 
country  where  he  in  fact  resides,  and,  if  he  is  to  escape  the  efiect  of 
such  presumption,  he  must  prove  a£B.rmatively  that  he  has  the  intention 
of  not  continuing  to  reside  in  sueh  country.  A  long  period  further  of 
residence,  which,  as  regards  civU  rights,  is  merely  evidence  of  domieil, 


1  1  Duer,  p.  495. 
^  See  p.  84,  ante. 
'  See  pp.  84,  108—115,  ante. 
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might,  it  would  seem,  be  absolutely  conclusive  in  determining  national 
character  in  time  of  war.^ 

(2)  As  to  intention. — The  intention,  or  animus,  which,  in  combina- 
tion with  residence,  constitutes  a  civil  domicil,  is  different  from  the 
intention  or  animus  which,  together  with  residence,  makes  up  a 
commercial  domicil. 

The  intention  which  goes  to  make  up  the  existence  of  a  civil  domicil 
is  the  present  intention  of  residing  permanently,  or  for  an  indefinite 
period,  in  a  given  country.  The  intention  which  goes  to  make  up 
the  existence  of  a  commercial  domicil  is  the  intention  to  continue 
residing  and  trading  in  a  given  country  for  the  present.  The  former 
is  an  intention  to  be  settled  in  a  country  and  niake  it  one's  home,  the 
latter  is  an  intention  to  continue  residing  and  trading  there.  Hence, 
on  the  one  hand,  a  person  does  not  acquire  a  civil  domicil  by  residence 
in  a  country  for  a  definite  purpose  or  period,  and  cannot  by  residence 
in  one  country,  e.ff.,  Prance,  get  rid  of  a  domicU  in  another,  e.g., 
England;  if  he  retains  the  purpose  of  ultimately  returning  to  England, 
as  his  home  ;  while,  on  the  other  hand,  the  intention  "  which  the  law 
"  attributes  to  a  person  residing  in  a  hostile  country,  is  not  disproved 
"  by  evidence  that  he  contemplated  a  return  to  his  own  country  at 
"  some  future  period.  If  the  period  of  his  return  is  wholly  uncertain 
"  — if  it  remains  in  doubt  at  what  time,  if  at  all,  he  will  be  able  to 
"  accomplish  the  design, — the  design,  however  seriously  entertained, 
"  will  not  avail  to  refute  the  legal  presumption.  A  residence  for  an 
"  indefinite  period  is,  in  the  judgment  of  law,  not  transitory,  but  per- 
"  manent.  Even  when  the  party  has  a  fixed  intention  to  return  to  his 
"  own  country  at  a  certain  period,  yet  if  a  long  interval  of  time — an 
"  interval  not  of  months,  but  of  years — is  to  elapse  before  his  plan 
"  of  removal  can  be  effected,  no  regard  will  be  had  to  an  intention  of 
"  which  the  execution  is  so  long  deferred."" 

D,  domiciled  in  England,  goes  to  British  India  with  the  full  inten- 
tion of  residing  there  till  he  has  made  his  fortune  in  trade,  and  of  then 
returning  to  England,  where  he  has  his  domicil  of  origin.  He  resides 
in  India  for  twenty  years.  He  retains  his  English  civil  domicil. 
Suppose,  however,  that  D,  under  exactly  similar  circumstances  in 
every  other  respect,  takes  up  his  residence  not  in  British  India,  but 
in  the  Portuguese  settlement  in  India,  and  after  war  has  broken  out 
between  England  and  Portugal,  continues  to  reside  and  trade  in  the 
Portuguese  settlement,  though  still  retaining  his  intention  of  ultimately 
returning  to  England.  D  thereupon  acquires  a  Portuguese  commercial 
domicil. 

(3)  As  to  abandonment. — The  rules  as  to  abandonment  are  different. 


1  1  Duer,  pp.  500,  501 ;  The  Harinony  (1800),  2  0.  Rob.  322. 

2  1  Dner,  pp.  500,  501. 
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A  civil  domicil  once  acquired  can  be  changed  only  by  complete 
abandonment  in  fact  of  the  country  where  a  person  is  domiciled.' 
The  intention  to  change,  even  if  accompanied  oy  steps  for  carrying 
out  a  change,  will  not,  it  would  seem,  produce  a  change  as  long  as  the 
person  whose  domicil  is  in  question  continues  in  fact  to  reside  in  the 
country  where  he  has  been  domiciled. 

A  commercial  domicil  in  time  of  war  can,  it  would  seem,  be 
changed,  under  some  circumstances,  by  the  intention  to  change  it, 
accompanied  by  steps  taken  for  the  purpose  of  effecting  a  change. 
"  The  native  national  character,  that  has  been  lost,  or  partially  sus- 
"  ponded,  by  a  foreign  domicil,  easily  reverts.  The  circumstances, 
"  by  which  it  may  be  restored,  are  much  fewer  and  slighter  than 
"  those  that  were  originally  necessary  to  effect  its  change.  The 
"  adventitious  character,  that  a  domicil  imposes,  ceases  with  the 
"  residence  from  which  it  arose.  It  adheres  to  the  party  no  longer 
"  than  he  consents  to  bear  it.  It  is  true,  his  mere  intention  to 
"remove — an  intention  not  manifested  by  overt  acts,  but  existing 
"  secretly  in  his  own  breast,  ...  is  not  sufficient  to  efface  the 
"  character  that  his  domicil  impressed ;  something  more  than  mere 
"  verbal  declarations,  some  solid  fact,  showing  that  the  party  is  in 
"  the  act  of  withdrawing,  is  always  necessary  to  be  proved ;  still, 
"  neither  his  actual  return  to  his  own  country,  nor  even  his  actual 
"  departure  from   the  territories  of  that  in  which  he  resided,  is  indis- 


(4)  As  to  domicil  by  operation  of  law. — It  may  fairly  be  doubted 
whether  the  rules  as  to  domicil  by  operation  of  law,  e.g.,  in  the  case 
of  persons  who  have  in  fact  no  home,  or  of  dependent  persons,  which 
play  so  large  part  in  the  law  of  civil  domicil,  can  be  without  consider- 
able limitations  applied  to  the  ascertainment  of  commercial  domicil. 
D,  for  example,  is  a  French  subject,  whose  domicil  of  origin  is  English. 
He  has  an  acquired  domicil  in  France.  Both  France  and  America 
declare  war  against  England.  D  thereupon  leaves  France,  intending 
to  settle  in  New  York.  He  resumes  during  the  transit  from  one 
country  to  another  his  domicil  of  origin;^  but  it  can  hardly  be 
supposed  that  he  is  not  during  such  transit  an  alien  enemy.  D,  agaiu, 
is  an  infant,  or  a  married  woman,  carrying  on  a  commercial  business 
on  his  or  her  own  account  in  France  during  a  war  with  England.  It 
can  hardly  be  maintained  that  the  fact  of  the  father  in  the  one  case, 
or  the  husband  in  the  other,  having  an  English  domicil  and  being 
resident  in  England  will  free  D  from  the  character  of  an  alien  enemy. 

(5)  As  to  special  rules. — There  are  one  or  two  rules  as  to  commercial 
domicil  which  can  have  no  application  to  an  ordinary  civil  domicil. 

1  In  Goods  ofEapnel  (1863),  32  L.  J.  P.  &  M.  203.     See  Rule  8,  p.  119,  ante. 

2  iDuer,  pp.  514,  516. 
'  Pp.  122-124,  mte. 
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Thus,  according  to  American  decisions  at  least,  an  American  citizen 
(and  the  same  principle  would  perhaps  be  applied  by  English  Courts 
to  British  subjects)  cannot,  by  emigration  from  his  own  country  during 
the  existence  of  hostilities,  acquire  such  a  foreign  domicil  as  to  protect 
his  trade  during  the  war  against  the  belligerent  claims  either  of  his 
own  country  or  of  a  hostile  power.^  So,  again,  a  neutral  merchant 
may,  at  any  time,  withdraw  his  property  and  funds  from  a  hostile 
country,  and  such  a  withdrawal  may  restore  him  to  his  neutral 
domicil.  But  whether  the  subject  of  a  belligerent  state  can,  after  the 
outbreak  of  hostilities,  withdraw  from  a  hostile  state  so  as  to  escape 
the  imputation  of  trade  with  the  enemy  is  doubtful.  If  the  withdrawal 
can  be  effected  at  all,  either  it  must  be  done  within  a  short  period 
after  the  outbreak  of  war,  or  any  delay  in  effecting  it  must  be  shown 
to  have  arisen  from  necessity  or  from  compulsion.^ 

III.  Person's  Civil  need  not  coincide  with  his  Commercial 

Domicil. 

Prom  the  distinctions  between  a  civil  and  a  commercial  domicil, 
the  conclusion  follows  that  a  person  may  have  a  civil  domicil  in  one 
country,  and,  at  the  same  time,  a  commercial  domicil  or  residence  in 
another.  Thus,  suppose  that  D'a  domicil  of  origin  is  English,  and 
that  he  goes  to  France  and  sets  up  in  trade  there  without  any  purpose 
of  making  Erance  his  permanent  home,  but  with  the  distinct  intention 
of  returning  to  England  within  ten  years.  He  clearly  retains  his 
English  domicil  of  origin  ;  and  the  outbreak  of  a  war  between  Erance 
and  England  does  not  of  itself  affect  D's  civil  domicil. 

If  D  continues  to  reside  and  trade  in  France  after  the  outbreak  of 
hostUities,  though  without  any  change  of  intention  as  to  the  time  of 
his  stay  in  Erance,  he  will  acquire  a  Erench  commercial  domicil.  In 
other  words,  he  will  have  a  civil  domicil  in  England  and  a  commercial 
domicil  in  Erance. 

Nor  is  this  fact  really  inconsistent  with  Eule  3,'  that  no  person  can, 
at  the  same  time,  have  more  than  one  domicil.  It  only  illustrates  the 
fact  constantly  dwelt  upon  in  this  treatise,  that  residence  is  different 
from  domicil,  and  that  a  person  while  domiciled  in  one  country  may, 
in  fact,  reside  in  another. 


1  1  Duer,  p.  521 ;  The  Dos  Hermanos  (1817),  2  Wheaton,  76. 

2  The  Bima  (1803),  5  0.  Rob.  60  ;  The  Ocean  (1804),  ibid.  90  ;  The  President  (1804), 
ibid.  277  ;   1  Duer,  p.  519. 

'  See  p.  98,  amte. 
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NOTE  8. 


LIMITS    OF  TAXATION   IN    EE8PE0T   OF  DEATH  DUTIES 
AND  DUTIES  OF  INCOME  TAX.' 

Introduction  . 

Tlds  Note  is  concerned  with  the  Death  Duties  and  the  Duties  of 
Income  Tax,  or,  more  shortly,  Income  Tax. 

Death  Duties. — AU  the  death  duties  are  duties  imposed  upon  the 
devolution  of  property  on,  or  in  consequence  of,  a  person's  death. 
They  now  consist  of  three  different  duties  : — 

(1)  Legacy  Duty? — This  duty  is  charged  on  legacies^  under  a  wUl, 
and  shares  in  the  distributable  residue*  of  an  intestate's  personal 
estate ;  legacy  duty  is  now*  in  general,  though  not  quite  invariably,* 
chargeable  only  on  the  deceased's  movable  property. 

(2)  Succession  Duty. — This  is  a  duty  charged  upon  the  succession 
to  any  property,  whether  real  or  personal,  whether  immovable  or  mov- 
able, to  which  one  person  succeeds'  on  the  death  of  another,  but  which 
is  not  charged  with  legacy  duty.- 

(3)  Estate  Duty. — This  is  a  duty  chargeable  on  the  principal  value 
of  all  property,  real  or  personal,  settled  or  not  settled,  or,  in  other 
words,  on  all  immovable  or  movable  property  which  passes  on  the 
death  of  any  person  dying  after  the  1st  August,  1894.' 

Legacy  duty  and  succession  duty  both  differ  from  estate  duty  in 
one  respect.  They  are  duties  on  the  beneficial  succession— using  the 
word  "  succession  "  in  a  wide  sense — to  property  by  one  person  on  the 
death  of  another,  and  ultimately  fall  upon  the  beneficial  successor. 
Estate  duty  is,  as  was  probate  duty,  a  duty  on  the  collection  or  dis- 

1  See  Hanson,  Death  Duties  (oth  ed.),  pp.  28—30,  53—55,  123,  368,  369, 
476—490 ;  Norman,  Digest  of  Death  Duties  (alphabetically  arranged),  2nd  ed., 
titles  "Domicile,"  "  Estate  Duty,"  " Foreign  Property  and  Foreigner,"  "Legacy 
and  Legacy  Duty,"  "Succession  Duty";  Westlake  («h  ed.),  pp.  130—138; 
Dowell,  Income  Tax  Laws  (5th  ed.),  especially  pp.  261—267. 

2  As  to  legacy  duty,  see  36  Geo.  III.  o.  62  ;  45  Geo.  III.  c.  28  ;  and,  in  relation 
to  Ireland,  54  Geo.  III.  c.  92 ;  56  Geo.  III.  o.  56  ;  5  &  6  Vict.  o.  82 ;  43  Vict, 
c    ]4  ;  44  Vict.  c.  12  ;  and  Hanson,  pp.  45—47. 

3  For  definition  of  "  legacy"  see  ;i6  Geo.  III.  u.  52,  s.  7 ;  45  Geo.  III.  o.  28, 
8.  4 ;  8  &  9  Vict.  c.  76,  s.  4 ;  Norman,  Legacy  and  Legacy  Duty,  p.  282,  and 
following. 

4  See  36  Geo.  III.  c.  52,  s.  2. 

6  Succession  Duty  Act,  1853  (16  &  17  Vict.  o.  61),  o.  19.  . 

"  For  exceptional  cases  in  which  legacy  duty  may  still  he  chargeable  on  immov- 
able property,  see  GhatJieU  v.  Berehtoldt  (1872),  L.  K.  7  Ch.  192 ;  Hanson,  pp.  29, 
30  •  and  note  that  legacy  duty  is  payable  in  respect  of  chattels  real  (immovables) 
directed  to  be  sold  by  will. 

'  Succession  Duty  Act,  1863  (16  &  17  Vict.  c.  51),  ss.  1,  2,  10. 

9  France  Act,  1894  (57  &  68  Vict.  o.  30),  ss.  1,  2,  24. 
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tribution  of  an  estate  passing  on  a  person's  death..  It  falls  on  the 
estate,  and  does  not  fall  upon  a  beneficiary  as  such.  Thus  if  Z),'  a 
deceased  person,  has  left  a  large  estate  more  than  sufficient  to  pay  all 
claims  upon  it,  and  has  bequeathed  a  legacy  of  1,000Z.  to  A,  legacy 
duty  falls  upon  and  is  ultimately  paid  by  the  legatee,  i.e  ,  is  deducted 
from  the  l.OOOZ. ;  estate  duty  does  not  fall  upon  the  legatee,  but  falls 
upon  the  estate,  and  is  ultiinately  paid  by  the  person  or  persons  to 
whom,  after  payment  of  legacies  and  the  like,  the  estate  comes,  e.g.,  the 
heir  or  residuary  legatee. 

Income  Tax. — This  is  at  once  a  property  tax  and  a  tax  on  income. 
As  a  property  tax  it  may  be  described  as  a  tax  on  land  or  immovable 
property  in  respect  of  the  annual  value  thereof,  and  is  charged"  under 
or  in  accordance  with  Schedules  A  and  B  of  the  Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  2.  As  an  income  tax  it  may  in  very 
general  terms  be  described  as  a  tax  on  the  "annual  profits,  gains,  or 
interest,"  or  in  popular  language,  "income,"  which  a  person  derives 
from  property,  from  investments,  from  a  trade  or  profession,  or  from, 
any  other  like  source.'  As  a  tax  on  income,  it  is  charged  under  or  in 
accordance  with  Schedules  C,  D,  and  E  of  the  Income  Tax  Act,  1853. 

Death  duties  and  duties  of  income  tax  are  all  imposed  or  kept  in 
force  by  Acts  of  the  Imperial  Parliament,  and  now*  by  Acts  which 
extend  to  the  whole  United  Klingdom. 

With  regard  to  any  of  these  duties  two  questions  may  be  asked  : — 

First.  What  is  the  nature  of  the  property  in  respect  of  which  the 
duties  are  imposed  ? 

This  inquiry  is  one  which  has  no  immediate  connection  with  the 
subject  of  this  treatise,  and  an  answer  sufficient  for  our  present  purpose 
has  already  been  given  to  it  in  very  general  terms.' 

Secondly.  What  are  the  limits  within  which  the  Acts  imposing  death 
duties  and  income  tax  operate,  or  in  other  words,  what  are  the  limits 
vnthin  which  duties  are  imposed  hy  these  Acts  on  the  property  of  the 
kind  to  which  they  apply  ? 

This  inquiry,  though  it  does  not  form  part  of  is  closely  connected 
with  the  subject  of  this  treatise.     To  answer  this  inquiry,  or,  in  other 


'  "iJ"  is  used  throTigliout  this  Note  for  the  deceased  person  on  whose  death 
property  devolves. 

"  Duties  of  income  tax  are  of  course  imposed  under  the  annual  Income  Tax  Act, 
though  they  are  charged  in  accordance  with  Schedules  A  to  E  of  the  Income  Tax 
Act,  1853.  These  schedules  originally  formed  part  of  the  Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35),  which  still  in  most  matters  regulates  the  collection  and  incidence 
of  the  tax. 

'  It  does  not  include  an  income  derived  from  anything  which  is  in  reality  a  gift, 
e.g.,  an  allowance  made  out  of  good  will  by  a  father  to  a  son  of  fuU  age. 

*  Up  to  1853  the  Income  Tax  Acts  did  not  extend  to  Ireland. 

°  A  more  minute  or  complete  reply,  if  needed,  must  be  sought  for  from  the 
treatises  on  eaeh  kind  of  duty,  such,  for  example,  as  Norman,  Digest  of  Death 
Duties ;  Hanson,  Death  Duties ;  and  Dowell,  Income  Tax  Laws. 
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words,  to  fix,  in  the  case  of  each  of  the  duties  under  consideration,  the 
limit  of  taxation,  is  the  object  of  this  Note. 

For  every  taxing  Act  must  have  some  limit  to  its  operation.     It  is 
impossible  to  suppose  that  Parliament  means  to  tax  a  particular  kind 
of  property,  e.g.,  legacies  or  land,  iinder   all   circumstances,   all  the 
world  over,'  and,  though  we  must  in  each  case  determine  as  far  as 
possible  from  the  language  of  each  statute  what  are  the  limits  within 
which  Parliament  intends  to  exercise  its  taxing  power,  one  general 
remark  may  be  made  which  applies  to  every  tax  now  imposed  by  the 
Imperial  Parliament.*    This  observation  is,  that,  since  the  close  of  the 
contest  with  the  American  Colonies,  Parliament  has  never  intention- 
ally taxed  property  which  is  wholly  and  exclusively  connected  with  a 
country  which,  even  though  it  belong  to  the  British  dominions,  does 
not  form  part  of  the  United  Kingdom.     In  other  words,  the  property 
on  or  in  respect  of  which  duties  or  taxes  are  imposed  by  Parliament 
is  always  property  which   has  some   territorial  connection  with  the 
United  Kingdom,  or  part  thereof.     The  connection,  indeed,  with  the 
United  Kingdom,  which  renders  property  liable  to  taxation  by  the 
Imperial  Parliament,  may  arise  from  various  different  causes.     It  may 
arise  from  the  property  being  in  fact  situate  in  the  United  Kingdom ;  ^ 
from  the  owner  of  the  property  being  or  having  been  resident  ^  or 
domiciled  °  in  the  United  Kingdom ;   from  the  title  to  the  property 
depending  upon  the  law  of  some  part  of  the  United  Kingdom,  i.e.,  in 
popular  but  not  quite  accurate  language,  upon  British  law ;  ^  or  from 
the  fact  that  some  transaction  connected  with  the  property  taxed  has 
relation  to  the  United  Kingdom,  as,  e.g.,  where  income  tax  is  charged 
on  the  profits  of  a  trade  exercised  in  the  United  Kingdom.'     But 
though  the  circumstances  which  so  connect  property  with  the  United 
Kingdom  as  to  render  it  taxable  are  various,  yet  wherever  property 
is  taxable  some  connection  always  exists.     The  problem  as  regards 
any  given  duty,  e.g.,  legacy  duty  or  estate  duty,  is  to  determine  what 
is  the  circumstance  which  so  connects  property  with  the. United  King- 
dom as  to  render  it  liable  to  the  particular  duty.     The  answer  may  be 
supplied  by  the  express  terms  of  the  statute  imposing  the  duty,  or, 
what  is  more  generally  the  case,  the  answer,  not  being  given  by  the 

1  See  particularly  Wallace  v.  Attorney-General  (1865),  L.  K.  1  Oh.  1,  6,  judgment 
of  Cranworth,  Ch. 

2  See  18  Geo.  III.  o.  12. 

3  Income  Tax  Act,  1853,  o.  2,  Scheds.  A  and  B.     Compare  Finance  Act,  1894, 

88.    1,    2.  „    ,        ,      T, 

*  Income  Tax  Act,  1853,  s.  2,  Sched.  D. 

«  Legacy  Duty  Act,  1796  (36  Geo.  III.  o.  52) ;  Thomson  v.  Advocate- General  (1845), 

6  Throughout  this  Note  the  term  "  British  "  is  used  as  meaning  belonging  to  the 
Uuited  Kingdom,  and  "foreign"  as  meaning  not  British,  and  "abroad"  as 
meaning  outside  the  United  Kingdom. 

'  Income  Tax  Act,  1853,  s.  2,  Sched.  D,  para.  2 ;  Ericsen  v.  Last  (1881),  8 
Q.  B.  D.  (0.  A.)  414. 
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express  terms  of  the  taxing  Act,  must  be  inferred  (with  the  aid,  where 
obtainable,  of  judicial  decisions)  from  the  nature  of  the  property  taxed, 
and  from  the  general  terms  and  tenour  of  the  statute  or  statutes 
imposing  the  duty  or  regulating  the  collection  thereof. 

In  this  Note  we  are  dealing  with  taxes  or  duties  each  of  which  are 
imposed  both  on  immovable  property  and  on  movable  property. 

Immovable  Property. 

The  liability  of  immovable  property  or  land,  if  otherwise  chargeable 
with  either  death  duties  or  duties  of  income  tax,  is  determined  wholly 
by  its  actual  local  situation.^ 

Rule.  Immovable  property  situate  in  the  United  Kingdom  is  liable 
to  death  duties  and  duties  of  income  tax.  Im.movable  property  not  situate 
within  the  United  Kingdom  is  not  liable  to  any  of  these  duties. 

This  Rule  is  not  affected  by  the  domicil  or  residence  of  the  owner  of  the 
property? 

This  principle  might  in  fact  be  stated,  as  to  its  negative  side,  in  an 
even  broader  form.  An  Act  of  the  Imperial  Parliament  never  imposes 
duties  on  or  in  respect  of  immovable  property  which  is  not  situate  in 
the  United  Kingdom. 

Legacy  duty  '  and  succession  duty  are  imposed  on  immovable  pro- 
perty, e.g.,  land  and  houses,  if  otherwise  chargeable,  throughout  the 
United  Kingdom,  and  (wide  as  are  the  terms  of  the  enactments  impos- 
ing these  duties)  are  admittedly  *  not  imposed  on  any  immovable  pro- 
perty whatever  which  is  situate  out  of  the  United  Kingdom.  Estate 
duty,  again,  is  charged  in  respect  of  property  situate  in  any  part  of  the 
United  Kingdom,  but  as  regards  property  situate  out  of  the  United 
Kingdom  is  charged  only  on  property  which  is  liable  to  legacy  duty, 
or  to  succession  duty,*"  and  therefore  is  not  charged  on  any  foreign 
immovable. 

Income  tax,  lastly,  in  so  far  as  it  is  payable  in  respect  of  immovables, 
is,  by  the  terms  of  Schedules  A  and  B,  expressly  made  payable  in 
respect  of  the  property  and  occupation  respectively  in  or  of  "  lands, 
tenements,  hereditaments,  and  heritages,  in  the  United  Kingdom." 

The  result  is  that,  whUe  land  in  London,  in  Dublin,  in  Edinburgh, 
in  the  Isle  of  Wight,  or  in  Zetland,  may  be  liable  to  the  death  duties 
or  to  income  tax,  land  in  Guernsey,  or  in  the  Isle  of  Man,  is  certainly 
not  liable  either  to  the  death  duties  or  to  income  tax. 

'  See,  as  to  legacy  duty,  Hanson,  ."ith  ed.,  pp.  28 — 30 ;  Norman,  p.  212  ;  and 
ChatfieldY.  Berchtoldt  (1872),  L.  R.  7  Ch.  192;  and  the  principle  there  laid  down 
clearly  applies  to  succession  duty  and  estate  duty.  As  to  income  tax,  see  Income 
Tax  Act,  1853,  Scheds.  A.  and  B.,  the  operation  of  which  is  eo  nomine  confined  to 
lands  in  the  United  Kingdom. 

2  Ibid. 

3  Chatfieldv.  Berchtoldt  (1872),  L.  E.  7  Ch.  192. 
'   Hanson,  pp.  28—30. 

«  Finance  Act,  1894,  o.  2,  suh-s.  2. 
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The  principle,  however,  that  duties  are  not  imposed  on  or  in  respect 
of  immovable  property  outside  the  United  Kingdom  must  be  taken 
subject  to  this  limitation ;  that,  though  duties  are  not  imposed  by 
Parliament  in  respect  of  the  ownership,  possession,  or  devolution  of 
foreign  land,  they  may  be,  and  certainly  sometimes  are,  imposed  on 
the  proceeds  or  produce  of  foreign  land  and  on  interests,  such  as  a  debt 
secured  by  a  mortgage  on  foreign  land,'  or  the  interest  of  a  partner 
domiciled  in  England,  in  the  land  held  by  the  partnership  in  India,^ 
which  are  considered  by  English  law  to  be  movable  property.'' 

Whenever  in  this  Note  it  is  stated  that  property  is  liable  to  a  tax, 
or  that  duties  are  payable  in  respect  of  such  property,  the  statement 
must  always  be  taken  subject  to  some  such  reservation  as  "if  other- 
wise chargeable."  When,  for  instance,  it  is  asserted  that  immovable 
property  situate  in  the  United  Kingdom  is  liable  to  death  duties,  what 
is  meant  is  that  to  such  property  the  Acts  imposing  the  duties  apply. 
It  is  not  meant  that  such  Acts  impose  duties  upon  all  immovable 
property,  without  exception,  within  the  United  Kingdom. 

Movable  Peopeett. 
{A)  Death  Duties. 

The  incidence  of  the  different  death  duties  ia  determined  by  different 
rules.  The  principle  which  fixes  liability  to  legacy  duty  and  to 
succession  duty  is,  at  any  rate,  not  in  all  respects  the  same  as  the 
principles  on  which  depends  liability  to  estate  duty. 

Legacy  Duty  and  Succession  Duty. 

The  enactments  imposing  these  duties  do  not  in  express  terms  fix 
the  limit  within  which  the  Acts  operate,  or,  in  other  words,  the  limit 
within  which  the  duties  are  imposed.*  It  was,  therefore,  absolutely 
necessary  to  put  some  limit  on  the  general  terms  imposing  the  duty: 
for  "without  such  a  limitation,  the  Legacy  Duty  Act,'  for  example, 
"  would  have  been  applicable,  although  neither  the  testator  nor  the 
"  legatee,  nor  the  property  devised  or  bequeathed,  was  within  or  had 
"  any  relation  to  the  British  dominions.  A  construction  leading  to 
"this  result  was  obviously  inadmissible."^  And  as  some  limitation 
must  be  found,  that  limitation,  it  has  been  judicially  laid  down,  at 

1  Lawson  v.  Commrs.  of  Inland  Revenue,  [1896]  2  Ir.  E.  418. 

2  Vorhes  v   Steven  (1870),  L.  E.  10  Eq.  178. 

3  i:t  iBcomeTai,  .J'sm.  Faulo  Rail.  Go.  v  P«r...  [1896]  1  Q.  B.  (0  A.)  580  ; 
ri8961  A  C  31  ;  -D«  Beers  Consolidated  Mines,  Ltd.  v.  Howe,  [1905J  2  Jl.  U.  (b.  A.) 
R19  ■  rip'ofii  A  'c  455  :  and  as  to  legacy  duty  and  suooeasion  duty,  see  Forbes  y. 
%evmnm,t.  E.  10  Eq.  178  ;  In  re  Stokes  (1890),  62  L.  T.  176. 

"teenLson  v.  Ad^oeate-Gener-al  (1845),  12  01   &  P.  1  ;    fTato  v    Attorney- 
General  (1866),  L.  E.  1  Ch.  1,  6-9,  judgment  of  Cranworth,  0.  ;    Coliuhom  v. 
B  „„7,.  CisRQl    14  Add  Cas   493,  503,  ludgment  of  Hersohell,  C. 
^'r^:;5Sv^^^^°^*^  ^PP^"^-  ''''  '"''  '"*'  ^^'^^'"*  °*  Hersohell, 0. 
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any  rate  with  regard  to  succession  duty,  "  can  only  be  a  limitation 
"  confining  the  operation  of  the  words  [imposing  the  duty]  to  persons 
"who  become  entitled  by  virtue  of  the  laws  of  this  country.'"  The 
limits,  then,  of  taxation,  in  the  case  both  of  legacy  duty  and  of 
succession  duty,  are  determined  by,  or  based  upon,  one  and  the  same 
general  principle,  which  may  be  thus  expressed  :  — 

General  Principle.  Legacy  duty  and  succession  duty  are  imposed  on 
that  movable  property,  and  on  that  movable  property  only,  which  the 
legatee,  distributee,  or,  to  use  a  more  general  term,  the  successor,  claims 
under,  or  by  virtue  of,  British  law.''' 

"  The  question,"  says  Lord  Cranworth  in  reference  to  a  particular 
case,  "  is  whether,  where  a  person  domiciled  abroad  makes  a  will 
"giving  personal  property"  in  this  country  by  way  of  legacy,  the 
"legatee  is  a  person  becoming  entitled  to  that  property  within  the  true 
"  intent  and  meaning  of  the  second  section  [of  the  Succession  Duty 
"Act,  1853].  I  think  not.  I  think  that,  in  order  to  be  brought 
"  within  that  section,  he  must  be  a  person  who  becomes  entitled  by 
"virtue  of  the  laws  of  this  country.  .  .  . 

"  The  only  safe  way  of  solving  this  question  [i.e.,  the  question  as 
"to  the  limitation  on  the  imposition  of  succession  duty],  as  that 
"  relating  to  legacy  duty,  is  to  consider  the  duty  as  imposed  only  on 
"those  who  claim  title  by  virtue  of  our  law."* 

These  words  lay  down  the  principle  which  at  bottom  determines  the 
liability  to  legacy  duty  and  succession  duty.  They  also  enable  us  to 
estimate  the  true  position  and  worth  of  two  other  principles  which 
have  been  suggested  for  determining,  in  the  case  of  these  duties,  the 
limit  of  taxation. 

The  first  of  these  suggested  principles  is  that  the  limit  ought  to 
be  fixed  by  the  local  situation  of  the  deceased  person's  movable 
property.  This  contention  is  now  clearly  untenable ;  it  may,  however, 
contain  a  slight  amount  of  truth.  The  local  situation  of  a  deceased 
person's  movable  property  may  occasionally — though  this  is  by  no 
means  certain — be  an  element  in  determining  whether  the  title  of  the 
successor  depends  upon  British  law,  and  therefore  whether  the  property 
is  or  is  not  liable  to  succession  duty. 

A  second  suggested  principle,  which  is  stiU  often  laid  down,  is  that 
liability  to  legacy  duty  and  to  succession  duty  depends,  subject  in  the 
case  of  succession  duty  to  various  exceptions,  upon  the  domicil  of  the 
deceased  owner. 

1  Wallace  v.  Attorney-General  (186.5)_,  L.  R.  1  Ch.  1,  9,  judgment  of  Cranworth,  C. 
"  This  country  "  means  "England"  in  the  particular  case,  but  the  principle  laid 
down  is  clearly  applicable  to  the  United  Kingdom. 

2  Wallace  v.  Attorney -General  (I860),  L.  R.  1  -Oh.  1,  7,  8,  judgment  of  Cran- 
worth, C.     For  meaning  of  "  British,"  see  note  6,  p.  748,  ante. 

3  Which  clearly  means  here  ' '  moTable  ' '  property. 

*  Wallace  v.  Attorney-General  (1865),  L.  R.  1  Ch.  1,  7,  8,  judgment  of  Cran- 
worth, C. 
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That  this  statement  always  holds  good  in  the  case  of  legacy  duty, 
and  often  holds  good  in  the  case  of  succession  duty,  is  certain ;  yet 
domicil  does  not,  it  is  submitted,  of  itself  supply  in  either  instance 
the  ultimate  ground  of  liability. 

The  explanations,  it  may  be  noted,  of  the  dogma  that  liability 
depends  on  the  deceased's  domicil  are  of  two  kinds,  and  neither  of 
them  is  satisfactory. 

First.  The  doctrine  is  sometimes  justified  or  explained  by  reference 
to  the  maxim  mohilia  sequuntur  personam}  Acts  of  Parliament,  it  is 
said,  are  meant  to  impose  duties  on  property  situate  within  the  United 
Kingdom  ;  but  movable  property  is  (by  a  fiction  of  law)  considered  to 
be  situate  -wherever  the  owner  is  domiciled.  If,  therefore,  the  owner 
is  domiciled  within  the  United  Kingdom,  his  movables  are  situate  in 
the  United  Kingdom,  and,  therefore,  are  subject  to  duty.  If  the 
owner  is  not  domiciled  in  the  United  Kingdom,  his  movables  are  not 
situate  there,  and  are  not  subject  to  duty.  This  view  is  recommended 
by  its  apparently  placing  the  liability  to  duties  on  immovable  property 
and  on  movable  property  upon  the  same  basis,  viz.,  the  situation  of  the 
property,  but  this  result  is  attained  by  an  ambiguous  and  confusing 
use  of  terms.  ''  Situation  "  is  applied  to  immovable  property  in  its 
natural  sense  of  actual  local  position ;  whilst  "situation"  is  applied 
to  movable  property  as  meaning  the  place  where  movable  property  is 
supposed  by  a  fiction  of  law  to  be  situate,  viz.,  the  country  where  the 
deceased  owner  was  domiciled  at  the  time  of  his  death. 

This  explanation,  moreover,  does  not  really  explain  the  only  matter 
which  needs  explaining.  For  the  point  to  be  made  clear  is,  why  it  is 
that  in  a  particular  case  movables  are  treated  as  subject  to  the  law,  not 
of  the  country  where  they  are  situate,  but  of  the  owner's  domicil ;  and 
the  maxim  mobilia  sequuntur  personam,  being  merely  a  short  form 
of  stating  the  fact  that  movables  are  for  some  purposes  treated,  what- 
ever their  actual  situation,  as  subject  to  the  law  of  their  owner's 
domicil,  cannot  serve  as  an  explanation  of  the  reason  why  in  any 
particular  case  they  are  so  treated.  The  general  statement  of  a  fact 
cannot,  that  is  to  say,  explain  part  of  the  fact  which  it  states. 

Secondly.  The  rule  in  question  is  sometimes  again  rested  on  the ' 
ground  that  some  limit  must  be  placed  on  the  class  of  persons  to  whom 
the  Acts  imposing  legacy  duty  and  succession  duty  are  intended  to 
apply.  These  enactments  are  not  intended  to  apply  to  all  the  world, 
and  the  most  natural  assumption  is,  it  is  argued,  that  the  persons 
intended  to  be  within  their  scope  are  persons  domiciled  in  England.* 
There  is,  perhaps,  some  difficulty  in  seeing  why  the  particular  limita- 
tion of  domicil  should  necessarily  have  been  adopted  ;  and,  further,  if 
taxes  on  succession  are  looked  upon  as  taxes  on  persons  rather  than 

1  See  Hanson  (3rd  ed.),  pp.  16,  17  ;  and  conf.  Hanson  (5th  ed.),  pp.  478,  483. 

2  Wallaces.  Attorney-General  (1866),  L.  E.  1  Ch.  1. 
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on  property,  why  such  a  tax  should  affect  the  real  property  in  England 
of  a  person  domiciled  in  a  foreign  country.  This  view  also,  whatever 
its  worth,  does  not  explain  the  cases  in  which  the  movables  of  a  person 
not  domiciled  in  the  United  Kingdom  are  liable  to  succession  duty.' 

Our  general  principle,^  however,  explains  both  the  cases  in  which 
the  domicil  of  a  deceased  person  does,'  and  the  cases  in  which  it  does 
not  determine  the  liability  of  his  movable  property  to  one  or  other  of 
the  duties  under  consideration.  The  explanation  is  this  :  in  many 
instances  {e.ff.,  in  every  case  where  the  liability  of  movables  to  legacy 
duty  is  in  question)^  the  domicil  of  the  deceased  determines  what  is 
the  law  in  virtue  of  which  a  person  is  entitled  to  succeed  to  the 
deceased's  movable  property,  and  therefore  indirectly  determines 
whether  such  property  is  or  is  not  liable,  as  the  case  may  be,  to  legacy 
duty  or  to  succession  duty  ;  but  in  other  instances  the  domicil  of  the 
deceased  may  not  determine  *  what  is  the  law  in  virtue  of  which 
another  person  is  entitled  to  succeed  to  the  deceased's  movable  pro- 
perty, and  therefore  often  does  not  determine  whether  such  property 
is  or  is  not  liable  to  succession  duty.  The  cases,  in  short,  in  which  a 
successor's  liability  is  apparently  determined  by  the  domicil  of  the 
deceased,  as  also  the  cases  in  which  it  is  not  so  determined,  are  appli- 
cations and  illustrations  of  the  general  principle  that  liability  depends 
upon  the  result  of  the  inquiry  whether  a  successor's  title  does  or  does 
not  depend  upon  British  law. 

But,  though  one  and  the  same  principle  at  bottom  governs  liability 
both  to  legacy  duty  and  succession  duty,  this  principle  gives  rise  to 
different  rules  in  regard  to  each  duty. 

Rules  as  to  Legacy  Duty!" 

Rule  1 .  The  movable  property  of  a  deceased  person  who  has  not  died 
domiciled  in  the  United  Kingdom  is,  wherever  locally  situate,  not  liable 
to  legacy  duty.'' 

This  rule  holds  whether  the  deceased  has  died  intestate  or  testate. 
It  is  a  clear  application  of  our  general  principle,  for  the  title  of  the 
distributee  or  legatee  to  the  property  of  the  deceased  depends  on  the 
deceased's  lex  domicilii,^  and  therefore,  as  he  has  died  domiciled  out  of 
the  United  Kingdom,  does  not  depend  on  British  law. 

'  Attorney-General  v.  Campbell  (1872),  L.  R.  6  H.  L.  524,  529,  530;  In  re  Cigala's 
Trusts  (1878),  7  Ch.  D.  361,  364,  remark  of  Jessel,  M.  R. 

'  See  p.  761,  ante. 

'  See  Attorney -General  v.  Jewish  Colonisation  Association,  [1900]  2  Q.  B.  556; 
[1901]  1  Q.  B.  (C.  A.)  123.  Property  may  (semble)  be  liable  to  suooesaiou  duty 
eveu  though  the  successor  is  not  entitled  exclusively  under  English  law. 

*  dee  chap.  xxxi..  ante. 

5  See  pp.  756—760,  post. 

'  I.e.,  Eules  1  and  2. 

'  Thomson  v.  Advocate- Geiieral  (1845),  12  C].  &  F.  1. 

"  See  chap.  xxxi. ,  ante. 

D.  3c 
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D  lias  died  domiciled  in  Demerara,  possessed  of  movable  property 
situate  in  Scotland.     The  property  is  not  liable  to  legacy  duty.^ 

Rule  2.  The  movable  property  of  a  deceased  person  who  has  died 
domiciled  in  the  United  Kingdom  is,  wherever  locally  situate,  liable  to 
legacy  duty.''' 

This  rule  holds  whether  the  deceased  has  died  intestate  or  testate. 
It  is  a  clear  application  of  our  general  principle. 

1 .  The  deceased  has  died  resident  in  India,  but  domiciled  in  England.. 
All  his  movable  property  is  situate  in  India.  The  whole  of  the  pro- 
perty is  liable  to  legacy  duty.^ 

2.  D,  domiciled  in  England,  is  a  partner  in  a  iirm  carrying  on 
business  at  Bombay,  where  the  firm  holds  freehold  land,  which  is  a 
partnership  asset  and  (under  English  law)  personal  property.  After 
i)'s  death  the  freehold  land  is  sold,  and  D's  share  in  the  purchase- 
moneys  transmitted  to  D'&  personal  representatives  in  England.  The^ 
share  is  liable  to  legacy  duty.* 

3.  D  dies  domiciled  in  England,  being  partner  with  his  brother 
in  a  sheep  farm  in  New  Zealand.  Part  of  the  partnership  property 
is  freehold  land  in  New  Zealand.  On  the  death  of  his  brother,  D  is 
entitled  to  four-sevenths  of  partnership  property.  D  devises  his  sharfr 
to  trustees  in  trust  to  sell,  and  with  powers  of  management  tiU  sale^ 
and  upon  trust  to  divide  the  produce  tiU  the  sale  among  thirteen, 
charities  in  England.  The  partnership  property  is  not  sold,  but  the 
income  thereof  is  paid  into  the  High  Court.  The  funds  in  Court  are 
divided  among  the  charities.    The  whole  fund  is  liable  to  legacy  duty.^ 

Rules  as  to  Succession  Duty? 

Rule  3.  Movable  property  wherever  situate,  which  a  successor  claims^ 
under  a  will,  or  under  the  intestacy  of  a  deceased  person  dying  domi- 
ciled out  of  the  United  Kingdom,  is  not  liable  to  succession  duty. 

Under  this  rule,  movable  property  which,  on  account  of  the  deceased 

'  Thomson  v.  Advocate- General  (1845),  12  CI.  &  F.  1. 

2  In  re  Ewin  (1830),  1  C.  &  J.  151;  Attorney-General  \ .  Napier  (1851),  6  Ex.  217;. 
20  L.  J.  Ex.  173. 

3  Attorney- Generals.  Napier  (1851),  6  Ex.  217. 

1  lorhes  v.  Steven  (1870),  L.  R.  10  Eq.  178  ;  i.e.,  the  interest  of  the  partner  m 
the  partnership  assets  is  held  to  be  movable  property ;  oonf .  judgment  of  James, 
V.-C,  pp.  188,  192.  ,      „,  ^ 

6  In  re  Stokes  (1890),  62  L.  T.  176.  This  case  and  Forbes  v.  Steven  are  [semble]  to- 
be  explained  on  the  ground  that  i)'s  claim  is  a  right  to  a  share,  not  in  land  (immoT- 
able  property),  but  in  the  value  of  the  whole  partnership  property,  which  is 
movable  property.  But  the  eases  are  not  quite  satisfactory  (compare  Nelson, 
p  380)  The  fact  that  real  property  held  by  a  partnership  is  treated  by  English 
law  as  personal  property  does  not  seem  to  be  enough  to  convert  the  proceeds  of 
immovable  property  situate  abroad  into  movable  property.  Whether  freehold  land 
in  India  held  by  a  partnership  is  to  be  treated  as  movable  property,  and  therefore 
to  be  subject  to  legacy  duty,  would  seem  on  principle  to  depend  upon  the  law  of 
British  India  rather  than  of  England  (?). 

6  I.e.   Rules  3—5. 


APPENDIX.  765 

owner's  foreign  domicil,  is  exempt  from  legacy  duty,'  is  not  liable  to 
succession  duty.  This  appears  to  be  the  whole  effect  of  the  decision 
in  Wallace  v.  Attorney-General.  "  No  one  reading  the  Succession 
"  Duty  Act  could  suppose  that,  though  it  had  no  effect  on  legatees 
"  under  the  wills  of  testators  domiciled  in  this  country,  it  yet  would, 
"  by  changing  the  name  of  legacy  into  that  of  succession,  totally  alter 
"  the  rights  of  persons  claiming  title  to  personal  property  in  this 
"  country  under  the  wills  [or  under  the  intestacy]  of  persons  domiciled 
"  abroad."^ 

The  rule,  be  it  noted,  applies  only  to  "wills"  in  the  strict  sense 
of  that  term,  and  not  to  wills  made  in  exercise  of  a  power  of  appoint- 
ment conferred  by  an  English  instrument.' 

D  dies  domiciled  in  France,  having  bequeathed  movable  property 
situate  in  England  to  A.  The  property  is  not  liable  to  succession 
duty.^ 

Rule  4.*  Movable  property,  wherever  actually  situate,  which  a  suc- 
cessor claims  under  a  will  or  other  instrument  executed  by  a  person  dying 
domiciled  in  the  United  Kingdom,  is  {in  general)  liable  to  succession 
duty. 

This  rule  seems  a  fair  result  of  the  general  principle  that  property 
to  which  a  person  succeeds  under  or  by  virtue  of  British  law  is,  if 
otherwise  chargeable,  liable  to  succession  duty ;  for  where  a  successor 
claims  property  under  a  will  or  settlement  made  by  a  person  dyiug 
domiciled  in  the  United  Kingdom,  he  {primd  facie,  at  any  rate)  claims 
imder  British  law. 

Thus  D  dies  domiciled  in  England.  Whilst  residing  in  one  of  the 
United  States,  he  makes  a  settlement  in  favour  of  A,  under  which,  on 
the  death  of  D,  A  succeeds  to  movable  property,  some  of  which  is 
situate  in  England,  some  is  situate  in  the  United  States,  and  some 
is  situate  in  France.  On  Z)'s  death  the  whole  of  the  property  is  liable 
to  succession  duty. 

It  is,  however,  possible  that  cases  may  arise  where  property  to 
which  a  person  succeeds  on  the  death  of  and  under  an  instrument  exe- 
cuted by  a  person  who  dies  domiciled  in  the  United  Kingdom  may 
not  be  liable  to  succession  duty. 

"in  the  case,"  writes  Mr.  Hanson,  "of  foreign  property  which 
"  the  owner  settles  by  deed  at  a  time  when  he  is  domiciled  abroad, 

'  Wallace  v.  Attorney-  General  (1865),  L.  R.  1  Ch.  I,  with  which  contrast  He  Lme- 
laee  (1859),  4  De  G.  &  J.  340. 

This  Rule  is  an  inference  from  Wallace  v.  Attorney-Oeneral  (1865),  L.  R.  1  Ch.  1, 
9,  judgment  of  Granworth,  C. 

^  L.  R.  1  Ch.  pp.  1,  9,  judgment  of  Granworth,  C. 

*  In  re  Zovelace  (1859),  4  De  G.  &  J.  340.  See,  as  to  testamentary  instruments  in 
exercise  of  a  power  of  appointment.  Rules  188,  189,  pp.  687 — 692,  ante. 

*  Wallace  v.  Attorney -General  (1865),  L.  R.  1  Gh.  1;  Jeves  v.  Shadwell  (1865), 
L.  R.  1  Oh.  2.  Compare  remarks  on  this  decision  of  RomUly,  M.  R.,  Lyall  v. 
Zyall  (1812),  L.  R.  15  Eq.  1. 

*  Wallace  v.  Attorney-General  (1866),  L.  E.  1  Ch.  1. 

9.   n  9 
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"  and  whicli  remains  abroad,  and  is  distributed  there  in  accordance 
"  with,  the  settlement,  after  his  death,  no  duty  is  payable,  notwith- 
"  standing  that  the  settlor  had,  previously  to  the  time  of  distribution, 
"  acquired  a  domicil  in  this  country,  for,  by  the  execution  of  the  settle- 
"  ment  he  divested  himself  of  his  ownership,  so  that  the  property 
"  thenceforward  ceased  to  be  his,  in  such  a  sense  as  to  foUow  his 
"  person  ;  and,  consequently,  the  situation  of  his  domicil  can  have  no 
"  further  effect  in  determining  the  situation  of  any  property  which 
"  has  thus  been  disposed  of  in  his  lifetime.'"  The  supposed  case  is 
rather  vaguely  stated.  Under  the  circumstances,  however,  which  it 
suggests,  the  result  arrived  at  by  Mr.  Hanson  probably  follows,  namely, 
that  the  settled  property  is  not,  on  the  settlor's  death,  liable  to  succession 
duty.  The  true  reason,  however,  of  this  would  seem  to  be  that, 
though  the  settlor  was  at  his  death  domiciled  in  England,  the  suc- 
cessor's title  to  the  property  does  not  depend  on  British  law.  Movable 
property,  it  should  be  noted,  to  which  a  person  succeeds  under  a  will 
made  by  a  testator  domiciled  in  the  United  Kingdom,  must  almost 
always  be  liable  to  legacy  duty,  and  therefore  can  rarely,  if  ever,  be 
liable  to  succession  duty.^ 

Rule  5.^  The  movable  property,  wherever  situate,  of  a  deceased  person 
not  dying  domiciled  in  the  United  Kingdom,  is  liable  to  succession  duty 
if  the  successor  is  entitled  to  the  property  under  a  British  trust  or  settle- 
ment and  therefore  under  British  law. 

This  rule  is  a  direct  application  of  the  general  principle  already  laid 
down,*  and  covers  at  least  three  different  cases. 

First  Case. — Where  there  is  a  succession  to  movable  property  situate 
in  the  United  Kingdom  under  the  will  of  a  person  domiciled  out  of 
the  United  Kingdom,  who  has  a  mere  power  under  a  British  settlement 
or  will  of  disposing  of  the  property,  the  property  is  liable  to  succession 
duty.' 

Under  an  English  marriage  settlement,  money  is  assigned  to  trustees 
■to  hold  upon  certain  trusts  during  the  lives  of  D  and  M,  and,  further, 
on  the  death  of  the  survivor,  upon  such  trusts  as  D  should  by  deed 
or  will  appoint.  D  and  M  are  at  the  time  of  their  marriage  British 
subjects  domiciled  in  England.  After  the  marriage  they  acquire  and 
retain  till  the  end  of  their  lives  a  domicil  in  France.  Z)  exercises  by 
will  the  power  of  appointment  in  favour  of  A  and  B,  Erench  subjects 

1  Hanson  (3rd  ed.),  p.  24. 

'■  Succession  Duty  Act,  1853,  s.  18.     See  Hanson  (5th  ed.),  p.  484. 

3  See  In  re  Wallop's  Trmts  (1864),  33  L.  J.  Ch.  351 ;  1  De  G.  J.  &  S.  656  ;  In  re 
Lovelace  (1859),  4  De  Gr.  &  J.  340  ;  Attorney- General  v.  Campbell  (1872),  L.  R.  5 
H.  L.  524  ;  In  re  Badart's  Trmts  (1870),  L.  R.  10  Eq.  288  ;  Lyall  v.  Lyall  (1872), 
L.  R.  15  Eq.  1  ;  In  re  Cigala's  Settlement  (1878),  7  Ch.  D.  351  ;  Attorney-General  v. 
Felee  (1894),  10  Times  L.  R.  337.     Compare  Norman,  pp.  113,  114. 

*  See  p.  751,  amle. 

5  In  re  Wallop's  Trusts  (1864),  33  L.  J.  Ch.  351 ;  1  De  G.  J.  &  S.  656 ;  In  re  Love- 
lace (1859),  28  L.  J.  Ch.  489  ;  4  De  G.  &  J.  340. 
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domiciled  in  France.     On  the  succession  of  A  and  B,  the  property  is 
liable  to  succession  duty.^ 

An  Englishman  domiciled  in  England  has  left  6,000^.  in  the  funds 
in  trust  to  pay  the  interest  to  his  daughter  for  life,  and  on  her  death 
to  pay  over  the  fund  to  such  persons  as  she  may  by  will  appoint.  Z), 
the  daughter,  marries  a  person  domiciled  in  Jersey,  and  herself  dies 
there  domiciled.  She  leaves  the  money  in  question  to  her  husband, 
who.  at  the  time  of  her  death,  is  domiciled  in  Jersey.  The  5,000^. 
is  liable  to  succession  duty.^ 

Each  of  the  foregoing  illustrations,  and  the  decisions  on  which  they 
are  based,  viz.,  In  re  Lovelace^  and  In  re  Wallop's  Trusts*'  respec- 
tively, rests  at  bottom  on  the  same  ground,  viz.,  that  the  successor 
claims  in  virtue,  not  of  a  will  strictly  speaking,  but  of  a  testamentary 
appointment  made  under  an  English  instrument  which  must  necessarily 
be  construed  by  English  law  ;  in  other  words,  the  successor  is  entitled 
under  English  law.  "  This  decision  "  (viz.,  the  decision  in  Wallace  v. 
.<4<<or«ey-G^e?jera^),  says  Lord  Cranworth,  "does  not  conflict  with  .  .  . 
"  Re  Lovelace  and  Re  Wallop's  Trusts.  They  were  both  cases  of 
"  testamentary  appointment  under  English  instruments,  not  of  wills ; 
"  and  suck  an  instrument  must  necessarily  he  construed  hy  our  own  laws, 
"  not  by  that  of  the  domicil  of  the  person  executing  the  power."  ° 

Second  Case.- — -Where  there  is  a  succession  to  movable  property 
bequeathed  by  a  testator  who  is  not  domiciled  in  the  United  Elngdom, 
which  under  his  will  is  invested  by  his  executors  in  England  under 
certain  trusts,  and  it  subsequently  devolves  on  succBssors  claiming  to 
succeed  to  this  invested  fund  under  the  trust  created  by  the  will,  the 
property  is  liable  to  succession  duty." 

Z),  an  Englishman  domiciled  in  Portugal,  appoints  executors,  and 
directs  them  to  collect  his  property  in  Portugal,  pay  certain  legacies 
to  A  and  others,  and  invest  the  residue  in  English  three  per  cents., 
appropriating  a  part  to  purchasing  a  life  annuity  for  M,  which  part  is, 
on  M^s  death,  to  devolve  on  B.  No  legacy  duty  or  succession  duty  is 
payable  by  A  or  M,  but  succession  duty  is  payable  by  B.'' 

The  difference  between  the  position  of  A  and  of  B  is  noticeable. 


'  In  re  Lovelace  (18S9),  28  L.  J.  Ch.  489  ;  4  De  G.  &  J.  340. 

■•'  See  In  re  Walhp's  Trusts  (1864),  33  L.  J.  Ch.  351  ;   1  De  G.  J.  &  S.  656. 

3  (1859),  4  De  G.  &  J.  340 ;  28  L.  J,  Ch.  489. 

•  (1864),  1  De  G.  J.  &  S.  656  ;  33  L.  J.  Ch.  351. 

*  Wallace  v.  Attorney-General  (1865),  L.  E,.  1  Ch.  ],  9,  judgment  of  Cranworth,  C. 
The  words  I  have  underlined  contain  the  gist  of  the  whole  matter.  They  hold  good 
even  though  the  cases  differ  in  this  fact,  viz.,  that  the  successor  in  Re  Lovelace 
derived  his  title,  under  the  instrument  creating  the  power,  from  the  donor,  whilst 
the  successor  in  Re  Wallop's  Trusts  (in  virtue  of  the  Succession  Duty  Act,  1853, 
8.  4)  derived  his  title  from  the  testator,  i.e.,  the  donee  of  the  power  by  whom  it  was 
exercised. 

«  Attorney- General -n.  Campbell  (1872),  L.  E.  5  H.  L.  524. 
'  Ibid. 
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^'s  case  falls  under  Rule  3,^  and  not  under  Eule  5.  He  therefore 
pays  no  duty.  B'a  case  falls  witMn  Rule  6.  The  money  is  invested 
in  English  funds,  and,  though  ^'s  title  originates  in  a  will  made  by 
D  domiciled  in  a  foreign  country,  B's  succession  to  the  property  is  a 
succession  under  English  law.     B,  therefore,  pays  succession  duty. 

The  position  of  B  has  been  explained  as  follows : — 

"  In  order  to  have  the  personal  property  administered,  you  must 
"  seek  the  forum  of  that  country  where  the  person  whose  property  is  in 
"  question  had  acquired  a  domicil.  Then,  when  you  obtain  possession 
"  of  that  property,  you  do  all  which  has  to  be  done  in  the  country  to 
"  which  the  testator  belonged.  The  question  is  afterwards,  when  the 
"  property  has  been  so  obtained  and  administered,  and  is  in  the  state 
"  in  which  the  testator  desired  it  to  be  placed,  in  what  condition  do 
"  you  find  the  fund?  You  find  it  in  the  condition  of  a  settled  fund. 
"  That  condition  arises,  no  doubt,  from  the  operation  of  the  testator's 
"  will;  but  I  can  see  no  difference,  in  consequence  of  that  circumstance, 
"  from  its  having  arisen  in  any  other  manner,  as,  for  instance,  from 
"  a  deed  executed  in  his  lifetime,  as  might  have  been  the  case,  or, 
"  supposing  he  had  transmitted  to  his  bankers  a  sum  of  money  to  be 
"  invested  upon  the  same  trusts.  When  there  is  any  fund  standing  in 
"  this  country  in  the  names  of  trustees  in  Consols  or  other  property 
"  which  has  a  quasi  local  settlement,  which  stock  in  the  funds  has,  all 
"  the  dividends  having  to  be  received  in  this  country,  and  the  persons 
"  who  have  to  be  dealt  with  in  respect  of  it  being  persons  residing  in 
"  this  country,  that  fund  is  subject  to  succession  duty.  The  settle- 
"  ment  provides  for  the  succession,  and  the  interest  of  each  person  on 
"  coming  into  possession  is  liable  to  the  payment  of  duty  upon  that 
"  interest  to  which  he  so  succeeds."  ' 

"  If  a  man  dies  domiciled  abroad  possessed  of  personal  property,  the 
"  question  of  whether  he  has  died  testate  or  intestate,  and  also  all 
' '  questions  relating  to  the  distribution  and  administration  of  hispersonal 
"  estate,  belong  to  the  judge  of  the  domicil,  and  that  on  the  principle 
"  of  mobilia  sequuntur  personam.  His  domicil  sets  up  the  forum  of 
"  administration.  Now,  apply  that  to  the  present  case.  The  legatees 
"  would  resort  to  that  forum  to  receive  their  legacies,  and  the  executors 
"  and  trustees,  when  the  residue  has  been  ascertained,  would  resort 
"  to  that  forum  to  receive  it.  When  they  have  received  it  the  legacy 
"  is  discharged,  and  all  things  that  are  incidental  to  the  legacy  cease. 
"  They  receive  it  bound  with  the  duty  of  bringing  it  to  this  country 
"  and  investing  it  here  in  Consols,  which  they  are  directed  to  hold  upon 

'  Compare  Kule  1,  p.  753,  ante.  „    ,     ,        -. 

2  Attomey-Genei-aly.  Campbell  (1872),  L.  K.  6  H.  L.  624,  528,  per  Hatherley,  C. 
How  far  is  the  case  really  afleoted  by  the  local  situation  of  the  fund  P  Semble,  the 
result  would  have  been  the  same  if  the  settled  fund  had  been  invested  in  French 
rentes.  Compare  In  re  Cigala's  Settlement  (1878),  7  Oh.  D.  351,  and  Attorney-General 
V.  Feice  (1894),  10  Times  L.  E.  337. 
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■"  certain  trusts  mentioned  by  the  will.  But  the  character  of  the 
"ownership  is  no  longer  that  of  a  legacy.  The  character  of  the 
"ownership  is  under  the  trusts  directed  to  be  created  by  the  will. 
"  There  is,  therefore,  a  settlement  made  of  the  property  which  is 
"  brought  into  this  country  and  invested  here  in  such  mode  of  invest- 
"  ment  as  gives  to  the  property  whilst  it  remains  here  the  character  of 
"  English  property  in  respect  of  locality.  That  settlement,  so  made, 
"  undoubtedly  becomes  subject  to  the  rules  of  English  law  under  which 
"  it  is  held,  by  virtue  of  which  it  is  enjoyed,  and  under  which  it  will 
"  be  ultimately  administered.  That,  therefore,  is  a  description  of 
"  ownership  which  falls  immediately  within  the  provisions  of  the 
"  Succession  Duty  Act.'" 

D,  by  a  marriage  settlement  executed  in  England,  assigned  to 
trustees,  all  domiciled  and  resident  in  England,  an  English  policy  of 
assurance  for  2,000Z.,  and  a  sum  of  1,000Z.  Consols,  and  covenanted  to 
pay  the  trustees  1,000Z.  within  three  years.  The  trustees  held  the 
trust  funds  upon  trust  to  pay  interest  to  D's,  wife  for  life,  upon  her 
death  to  D  for  life,  and  upon  the  death  of  both  of  them  to  divide  the 
fuuds  among  the  children  of  the  marriage.  Z)  and  his  wife  were 
domiciled  in  New  South  "Wales.  In  1 850  D,  by  his  wiU,  appointed 
executors  in  New  South  Wales,  and  directed  them  to  collect  his 
residuary  estate  and  transmit  it  to  his  executors  in  England,  who  were 
to  invest  the  sums  transmitted  in  English  funds,  pay  the  income  to  D's 
wife  for  life,  and  after  her  death  to  divide  the  capital  among  D's 
children  on  their  attaining  twenty-one. 

In  1853  D  died  domiciled  in  New  South  "Wales,  and  three  months 
afterwards  his  wife  died,  also  domiciled  in  New  South  "Wales.  They 
left  only  one  child,  A,  also  domiciled  in  New  South  "Wales. 

It  was  held  that  A,  first,  was  liable  to  succession  duty  on  funds  to 
which  he  was  entitled  under  the  settlement ;  secondly,  was  not  liable 
to  succession  duty  on  the  funds  to  which  he  was  entitled  under  the 
will.^  A  was  liable  to  duty  for  his  succession  under  the  settlement, 
since  he  succeeded  to  it  in  virtue  of  English  law.  He  was  not  liable 
to  duty  in  respect  of  the  funds  which  he  obtained  under  the  will,  since 
he  succeeded  to  them  under  foreign  law. 

Third  Case. — Where  there  is  a  succession  to  movable  property 
comprised  in  a  British  settlement  vested  in  trustees,  subject  to 
British  jurisdiction  and  recoverable  in  a  British  Court,  the  property  is 
liable  to  succession  duty. 

D,  an  alien  domiciled  in  Austria,  gives  by  deed  in  the  English 
language  and  form  to  an  English  company  constituted  under  the 
Companies  Acts,  and  having  a  registered  office  in  London,  stocks  and 

1  Attorney -General  v.  Campbell  (1872),  L.  R.  5  H.  L.  524,  529,  530,  per 
Lord  Westbury.     See  In  re  Badart's  Trusts  (1870),  L.  E,  10  Eq.  288. 

2  Lyall  V.  Lyall  (1872),  L.  R.  16  Eq.  1. 
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other  securities,  mainly  foreign  securities,  on  the  terms  that  the 
company  should  during  D's  lifetime  permit  D  to  receive  the  income 
thereof,  and  should  transfer,  exchange,  dispose  of  and  deal  with  such 
securities  as  directed  by  Z>,  and  should  after  his  death  apply  the  same 
for  the  benefit  of  Russian  Jews,  &c.  The  company  is  formed  for 
carrying  out  the  purposes  of  the  trust.  The  whole  of  the  company's 
business  is  under  the  articles  of  association  carried  on  at  the  principal 
office  of  the  company  in  Paris,  and  practically  under  the  direction  of 
B.  D  dies  domiciled  in  Austria.  At  the  time  of  his  death  most  of  the 
securities  subject  to  the  deed  are  foreign  securities  situate  abroad, 
and  the  documents  of  title  thereto  are  also  situate  abroad.  Both 
succession  duty  and  estate  duty '  are  at  D's  death  payable  on  all  the 
property  subject  to  the  trust.^ 

Under  the  WiUs  Act,  1861  (24  &  25  Vict.  c.  114),  a  will  maybe  valid 
in  England  though  not  valid  by  the  law  of  the  testator's  domicil.'  It 
has,_  therefore,  been  suggested  that  if  a  British  subject  dies  domiciled 
abroad,  and  makes  a  will  which  is  valid  only  in  virtue  of  the  Wills 
Act,  1861  {i.e.,  which  owes  its  validity  to  the  law  of  England),  and 
his  movables  are  either  locally  situate  here  at  the  time  of  his  death, 
or  are  remitted  here  in  accordance  with  his  will,  they  may  be  liable 
to  succession  duty,  inasmuch  as  the  title  of  the  persons  claiming 
under  the  will  depends  wholly  on  the  law  of  this  country.''  This 
suggestion  is  certainly  ingenious  and  worth  consideration.  The 
answer  to  it,  however,  would  appear  to  be  that  the  successor  in  the 
case  supposed  does  not  base  his  title  wholly  on  the  law  of  this  country. 
The  validity  of  the  will  as  to  the  testator's  capacity  and  the  nature  of 
its  provisions  would  appear,  as  already  pointed  out,*  to  depend  on  the 
law  of  the  testator's  domicil. 

Rules  as  to  Estate  Duty.'' 
As  regards  the  limit  of  taxation  in  respect  of  movable  property, 
there  exists  an  essential  difference  between  legacy  duty  and  succession 
duty  on  the  one  hand,  and  estate  duty  on  the  other. 

'  See  p.  762,  post.  n       r^   -o 

2  Attorney-General  v.  Jewish  Colonimtion  Association,  [1900]  2  Q.  B.  556;  [1901] 
1  Q.  B.  (C.  A.)  123.  Compare  In  re  Cigala's  Settlement  (1878),  7  Oh.  D.  351  ; 
Attorney-General  v.  Felce  (1894),  10  T.  L.  R.  337. 

If  in  the  circumstances  occurring  in  Attorney-General  v.  Jewish  Colonization 
Association,  D  had  retained  his  property  absolutely  in  his  own  hands,  and  em- 
ployed it  during  his  lifetime  for  exactly  the  same  objects  for  which,  and  in  the 
-  manner  in  which,  the  property  was  in  fact  employed  by  the  Association  under 
his  direction,  but  had  left  it  by  will  to  a  company  already  constituted  on  the  same 
trusts  as  the  trust  created  under  the  deed  of  settlement,  the  property  would,  except 
as  to  any  securities  situate  in  the  United  Kingdom,  {semble}  have  been  liable  neither 
to  legacy,  succession,  nor  estate  duty.  "Whether,  under  the  settlement  made,  the 
property  escaped  liability  to  duties  under  Austrian  law,  is  a  question  as  to  which  it 
is  unnecessary  to  form  an  opinion. 

3  See  Rule  185,  Exceptions  1,  2,  and  Rule  187,  pp.  669,  673,  677,  680,  ante. 

4  Hanson  (6th  ed.),  p.  483. 

5  See  pp.  669,  672,  ante. 

6  I.e.,  Rules  6,  7,  post.     See  Finance  Act,  1894  (57  &  68  Vict.  c.  30),  ss.  1,  2. 
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In  the  case  of  legacy  duty  and  succession  duty  the  limit  of  taxation 
is,  whatever  be  the  situation  of  the  property,  fixed  in  accordance  with 
one  and  the  same  general  principle.' 

In  the  case  of  estate  duty,  the  limit  of  taxation  is  fixed  on  one 
principle  in  reference  to  property  locally  situate  in  the  United 
Kingdom,  and  on  another  principle  with  reference  to  property  locally 
situate  out  of  the  United  Kingdom.  The  incidence,  that  is  to  say, 
of  estate  duty  as  regards  property  situate  in  the  United  Kingdom  is 
determined,  as  was  the  incidence  of  probate  duty,  by  the  local  situation 
of  the  property.  The  incidence  of  estate  duty  as  regards  property 
situate  out  of  the  United  Kingdom  is  governed  by  the  principle  which 
determines  the  incidence  of  legacy  duty  or  succession  duty,  i.e.,  of 
that  property  alone  being  taxable  which  is  claimed  under  or  by  virtue 
of  British  law.^ 

Eule  6  refers  to  movable  property  situate  in  the  United  Kingdom. 
Rule  7  refers  to  movable  property  situate  out  of  the  United  Kingdom. 

Rule  6.  Movable  property  passing  on  the  death  of  any  person  dying 
on  or  after  the  2nd  day  of  August,  1894  {called  hereinafter  the  deceased), 
which  is  situate  in  the  United  Kingdom,  is  liable  to  estate  duty.^ 

This  Rule  is  not  affected  by  the  domicil*^  of  the  deceased. 

In  order  to  be  liable  within  this  rule,  movable  property  must,  first, 
be  situate  in  the  United  Kingdom,  and,  secondly  {semble),  be  situate 
in  the  United  Kingdom  at  the  time  when  it  passes,  i.e.,  speaking 
generally,  at  the  time  of  the  death  of  the  deceased. 

Place. — The  local  situation  of  the  property  must,  apparently,  be 
settled  in  accordance  with  the  maxims  which  have  hitherto  determined 
whether  property  is  or  is  not  so  locally  situate  in  the  United  Kingdom 
as  to  be  liable  to  probate  duty,  or,  what  is  at  bottom  the  same  thing, 
as  to  give  the  Court  jurisdiction  to  grant  letters  of  administration  or 
probate.''  This,  at  least,  is  the  inference  which  may  fairly  be  drawn 
from  the  Finance  Act,  1894,  s.  8,  sub-s.  1  ;  and,  independently  of 
the  provisions  of  sect.  8,  the  conclusion  suggests  itself  that  the  Courts, 
in  default  of  other  guidance,  will  determine  the  local  situation 
of  property,  in  respect  of  its  liability  to  estate  dutj',  in  accordance 
with  the  rules  which  have  guided  them  in  determining  the  local 
situation  of  property  in  regard  to  its  liability  to  probate  duty.  It 
follows,  therefore,  that  the  technical  rules  as  to  the  local  situation  of 
property  established  by  decisions  or  enactments  having  reference  to 
probate  duty  are  still  in  force  as  regards  estate  duty,  and  apply  when- 
ever the  duty  is  claimed  on  the  ground  of  the  deceased's  property 

'  Forthis  principle  see  p.  751,  ante. 
^  See  p.  751,  ante,  and  Finance  Act,  1894,  o.  2,  sub-s.  2. 
3  See  Finance  Act,  1894,  ss.  1,  2. 

*  See  New   York  Breweries  Co.  v.  Att.-Gen.,  [1899]  A.  C.  62,  which,  though  it 
refers  to  probate  duty,  is  applicable  to  estate  duty. 
5  See  particularly,  pp.  309 — 314,  ante. 
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being  locally  situate  in  the  United  Kingdom.  Hence,  to  give  one 
example  of  my  meaning,  the  answer  to  the  question  whether  a  debt 
due  to  the  deceased  on  a  bond  is  or  is  not  liable  to  estate  duty 
may,  under  conceivable  circumstances,  e.g.,  where  the  deceased  dies 
domiciled  in  a  foreign  country  and  intestate,  depend  on  the  rule  that 
the  local  situation  of  a  specialty  debt  is  determined  by  the  local 
situation  of  the  deed  under  which  it  is  due,'  and  also  on  the  modifica- 
tion introduced  into  that  rule  by  the  Eevenue  Act,  1862  (25  &  26 
Vict.  c.  22),  8.  39. 

Time. — It  would  appear,  though  this  is  not  stated  in  the  Act,  that 
property,  in  order  to  be  liable  to  estate  duty  in  the  character  of 
property  situate  in  the  United  Kingdom,  must  be  there  situate  at  the 
time  when  the  property  passes,  i.e.,  in  general,  at  the  death  of  the 
deceased.  The  words  "  in  general "  must  be  noticed,  for  it  may  some- 
times happen  that  property  which  in  fact  passes  before  a  deceased 
person's  death  is  under  the  Finance  Act,  1894,  s.  2,  sub-s.  1  (c),  to  be 
treated  as  "  property  passing  on  the  death  of  the  deceased." 

Rule  7.'  Movable  property  passing  on  the  death  of  the  deceased,  when 
situate  out  of  the  United  Kingdom,  if  under  the  law  in  force  before  the 
passing^  of  the  Finance  Act,  1894,  legacy  duty  or  succession  duty  is 
payable  in  respect  thereof,  or  would  be  so  payable  but  for  the  relationship^ 
of  the  person  to  whom  it  passes,  is  liable  to  estate  duty. 

This  is,  it  is  submitted,  the  effect  of  the  Finance  Act,  1894,  ss.  1 
and   2.      The  result  is   arrived   at   as  follows :    Section    1    imposes 
estate  duty  on  all  property  which  passes  on  the  death  of  the  deceased, 
i.e.,  of  any  person -dying  on  or  after  August  2,   1894.     Section  2, 
sub-s.  1,  gives  a  wide  extension  to  the  term  "  property  passing  on 
the  death  of  the  deceased"  ;  whilst  sub-s.  2  provides  that  "property 
"  passing  on  the  death  of  the  deceased,  when  situate  out  of  the  United 
"  Kingdom,  shall  be  included  [in  the  term  '  property  passing  on  the 
"  death  of  the  deceased']  only,  if,  under  the  law  in  force  before  the 
"  passing  of  [the  Finance  Act,  1894],  legacy  or  succession  duty  is 
"  payable  in  respect  thereof,  or  would  be  so  payable  but  for  the  rela- 
"  tionship  of  the  person  to  whom  it  passes."*     The  language  of  the 
enactment  is  awkward,  but  its  meaning  is  pretty  clear.     All  property 
passing  on  the  death  of  the  deceased  which  is  situate  in  the  United 
Kingdom  is  liable  to  estate  duty :  but  property  passing  on  the  death 
of  the  deceased  which  is  situate  out  of  the  United  Kingdom  is  liable  to 

1  See  Commissioner  of  Stamps  v.  Hope,  [1891]  A.  C.  476. 

2  See  Finance  Act,  1894,  s.  2,  sub-s.  2. 

•  See' as  to"the  exemption  of  property  passing  to  husband  or  wife  of  deceased 
from  estate  duty,  65  Qeo.  III.  c.  184,  Sched.  pt.  iii.  ;  HauBon  (6th  ed.)  p.  457; 
and  from  succession  duty.  Succession  Duty  Act,  1853  (16  &  17  Viot.  c.  51),  s.  18; 
Hauson,  p.  596. 

5  Finance  Act,  1894,  s.  2,  sub-s.  2. 
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estate  duty  if  liable  to  legacy  duty  oi-  succession  duty,  and,  subject  to 
a  slight  reservation,  not  otherwise  ;  this  reservation  is,  that  property 
out  of  the  United  Kingdom,  which  escapes  legacy  duty  and  succession 
duty  only  on  account  of  the  relationship  of  the  person  to  whom  it 
passes,  remains  liable  to  estate  duty.  Movable  property,  therefore, 
situate  out  of  the  United  Kingdom  is  liable  to  estate  duty  if,  on 
account  of  the  domicil  of  the  deceased,  or  from  any  other  cause,  it  is 
liable  either  to  legacy  duty  or  to  succession  duty.  In  other  words, 
movable  property  situate  out  of  the  United  Kingdom  is  liable  to 
estate  duty  if  liable  to  legacy  duty  or  succession  duty  under  Eules  I 
to  5,'  and  not  otherwise  ;  or,  to  put  the  same  thing  in  a  more  general 
form,  property  which  is  situate  out  of  the  United  Kingdom,  is  liable  to 
estate  duty  if  the  person  to  whom  it  passes  is  entitled  to  it,  or  claims 
it  under  British  law  ;  it  is  not  liable  if  he  is  neither  entitled  nor  claims 
it  under  British  law. 

If  we  now  combine  Rules  6  and  7,  we  shall  find  that  the  liabiUty 
of  property  passing  on  the  death  of  a  deceased  person  to  estate  duty 
depends  on  one  of  two  different  things — first,  on  the  local  situation 
of  the  property,  i.e.,  on  its  being  situate  in  the  United  Kingdom  ;  and, 
secondly,  when  it  is  not  so  situate,  on  the  successor  being  entitled 
thereto  under  British  law. 

Hence,  if  D  dies  intestate  at  Melbourne,  in  Victoria,  leaving  mov- 
able property,  e.g.,  goods,  in  England,  in  Victoria,  and  in  France, 
the  result  as  regards  the  liability  to  estate  duty  of  the  property  which 
passes  on  his  death  is  as  follows  :  Whatever  be  Z>'s  domicil,  the 
EngHsh  goods  are  liable.  The  liability  of  the  Victorian  and  the  French 
goods  depends  in  effect  on  i)'s  domicil;  if  D  dies  domiciled  in  the 
United  Kingdom,  his  Victorian  and  French  goods  are  liable  to  legacy 
duty,  and  therefore,  also,  to  estate  duty  ;  if  D  does  not  die  domiciled 
in  the  United  Kingdom,  then  his  Victorian  and  French  goods,  not 
being  liable  to  legacy  duty  nor  presumably  to  succession  duty,  are  not 
liable  to  estate  duty.  This  general  statement  must  be  taken  subject 
to  two  reservations. 

It  is  possible,  in  the  first  place,  that  the  whole  or  part  of  the 
Victorian  or  French  goods  may,  though  D  is  not  domiciled  in  England, 
be  liable  to  succession  duty,^  in  which  case  they  wiU  wholly  or  in  part 
be  liable  to  estate  duty. 

Certain  deductions  from  estate  duty,  in  the  second  place,  may  be 
allowed  in  respect  of  death  duties  to  which  L's,  property  may  be  liable 
in  France  or  in  Victoria  respectively.^ 


'  See  pp.  763—756,  ante. 

2  See  Rule  6,  p.  756,  ante. 

'  As  to  the  deductions  allowable  from  estate  duty  in  respect  of  death  duties  pay- 
able on  property  situate  (1)  in  a  strictly  foreign  country  [e.g.,  France),  see  Finance 
Act,  1894,  6.  7,  sub-s.  4  ;  or  (2)  in  a  British  possession  [e.g.,  Victoria),  see  Finance 
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Question. —  Within  what  limit  does  estate  duty  fall  on,  or  is  payable 
in  respect  of,  property  passing  before  death,  e.g.,  by  gift  ?  ' 

Estate  duty  is  payable,  in  general,  only  in  respect  of  property  which 
in  fact  "passes  on  the  death"  of  a  deceased  person  ;  but  to  prevent 
evasion  of  the  duty,  the  Finance  Act,  1894,  in  effect  provides''  that  in 
certain  cases,  e.g.,  where  a  person  within  twelve  months  of  his  death 
makes  an  out-and-out  gift  of  his  property  {e.g.,  a  diamond  ring),  the 
property  shall  be  considered,  as  regards  liability  to  estate  duty,  as 
"  passing  on  his  death."  Hence  estate  duty  is  in  reality  in  these 
instances  payable  in  respect  of  property  which  passes  before  a  deceased 
person's  death. 

Within  what  limits,  however,  are  the  provisions  of  the  Finance 
Act,  as  to  property  thus  passing  before  a  person's  death,  e.g.,  by  gift, 
meant  to  operate  ?     Do  they  affect  the  property  of  all  persons  who 
leave  behind  them  personal  estate  situate  in  the  United  Kingdom  ? 
Do  they  affect  property  which  is  situate  out  of  the  United  Kingdom 
at  the  time  when  the  transaction,  e.g.,  the  gift,  by  which  it  is  trans- 
ferred, takes  place  ?    These  and  the  like  inquiries  do  not  admit  of  a 
decisive  answer.     A  conjectural  reply  to   them   must   be   found  by 
keeping  in  mind  the  following  considerations.     The  property,  in  the 
first  place,  which  passes,  e.g.,  a  diamond  ring  given  by  D  to  A  within 
a  week  of  D's  death,  in  fact,  before,  but,  as  regards  liability  to  estate 
duty,  on  the  death  of  a  deceased  person,  must  be  dealt  with  exactly  as 
though  it  actually  passed  on  the  deceased's  death.     The  Finance  Act, 
in  the  second  place,  whilst,  in  the  cases  under  consideration,  it  treats 
property  as  passing  on  the  death  of  the  deceased,  though  in  fact  it 
pass  to  another  before  his  death,  does  not  in  any  way  affect  the  local 
situation  of  such  property  either  when  it  passes  or  at  the  time  of  the 
deceased's  death.     In  the  last  place,  an  enactment  intended  to  guard 
against  the  evasion  of  estate  duty  can  hardly  apply  to  any  person  who, 
at  the  time  of  the  transaction,  e.g.,  the   gift,  by  which  his  property 
passes,  is  neither  by  his  own  domicil  or  residence  or  presence  in  the 
United  Kingdom,  nor  by  the  fact  of  the  property  itself  being  in  the 
United  Kingdom,  subject  to  British  law. 

The  questions  which  may  arise,  and  the  probable  answers  thereto, 
may  best  be  understood  from  an  examination  of  some  imaginary  cases. 

In  each  of  these  cases,  D  has  within  a  week  of  his  death  made  an 
out-and-out  gift  to  ^  of  a  diamond  ring  worth  1,000Z.  by  handing  it 
to  A,  and  has  subsequently  died  intestate,  leaving  a  large  amount  of 
property  in  the  United  Kingdom.  The  point  to  be  determined  in  each 
instance  is  whether  estate  duty  is  payable  in  respect  of  the  diamond 

Act   1894   B.  20.     As  to  deductions  in  respect  of  debts  due  from  deceased,  &o.,  see 

sect.  7,  sub-ss.  1—3.  ,  ,      _,     ,  ,  t  i     j  t>  a  j. 

1  See  Finance  Act,  1894,  s.  2,  sub-s.  1  (o).  Customs  and  Inland  Revenue  Act, 
1881,  s.  38,  as  amended  by  52  &  53  Vict.  c.  7. 

2  Sect.  2,  sub-s.  1  (c). 
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ring.  The  decision  thereof  depends  on  the  correct  interpretation  of 
the  Finance  Act,  1894,  ss.  1  and  2,  and  especially  of  s.  2,  sub-s.  1  (c), 
with  which  must  be  read  the  Customs  and  Inland  Revenue  Act,  1881 
(44  &  45  Viet.  c.  12),  s.  38. 

Case  1. — D,  both  at  the  time  of  making  the  gift  and  at  the  time  of 
his  death,  is  domiciled  in  the  United  Kingdom.  The  ring  is  in 
England  at  the  time  of  the  gift  and  at  the  time  of  D's  death. 

Estate  duty  is  payable.  The  ring,  in  fact,  no  doubt  passed  to  A 
before  Z>'s  death,  but,  as  regards  the  liability  of  D's  estate  to  estate 
duty,  must  be  treated  as  passing  on  D's  death. 

Case  2. — D  is  a  Frenchman  domiciled  in  France,  as  also  is  A.  The 
gift  takes  place  at  Paris,  but  before  ZJ's  death  A  comes  to  England, 
and  the  ring  is  in  England  at  the  time  of  Z)'s  death. 

Semble,  estate  duty  is  not  payable.  D  being  a  Frenchman  domiciled 
in  France  at  the  time  when  the  gift  takes  place,  the  whole  transaction 
is  a  French  transaction,  and  probably  falls  whoUy  outside  the  Finance 
Act,  1894,  ss.  1  and  2,  or,  in  other  words,  D  is  in  respect  of  this  gift 
to  be  treated  as  a  person  not  subject  to  British  law. 

Still  this  conclusion  is,  it  is  submitted,  by  no  means  certain.  The 
case  comes  within  the  words  of  the  sections  imposing  the  duty.  At 
the  time  of  D'a  death,  the  ring  is,  as  a  matter  of  fact,  situate  in 
England.  It  is  to  be  treated,  if  the  Act  applies  to  the  case  at  all,  as 
passing  on  D's  death.'  The  property  passing,  therefore,  i.e.,  the  ring, 
comes  within  the  Finance  Act,  1894,  s.  2,  sub-s.  1,  which  governs 
property  situate  in  the  United  Kingdom,  and  does  not  come  within  the 
Finance  Act,  1894,  s.  2,  sub-s.  2,  which  refers  only  to  property  passing 
on  the  death  of  the  deceased  when  situate  out  of  the  United  Kingdom. 

Case  3. — D  is  a  Frenchman  domiciled  in  France.  He  gives  the 
ring  to  A,  another  Frenchman,  also  domiciled  in  France,  whilst  they 
are  both  staying  for  a  day  or  two  in  England.  The  ring  is  in  England 
at  the  time  of  B's  death. 

Estate  duty,  it  would  seem,  is  payable. 

Case  4. — The  circumstances  are  the  same  as  in  Case  3,  except  that 
the  ring  is  in  France  at  the  time  of  Z>'s  death. 

Estate  duty  is  (semble)  not  payable.  The  ring  is  not  situate  in 
England  at  the  time  of  D'b  death,  and  if  it  can  be  treated,  under  the 
Finance  Act,  1894,  s.  2,  sub-s.  1  (c),  as  property  passing  on  D'a  death, 
it  still  must  be  considered  as  property  passing  when  situate  out  of  the 
United  Kingdom,  but  it  would  not,  even  had  it  passed  as  a  legacy, 
have  been  liable  to  legacy  or  succession  duty.  The  ring,  therefore,  it 
is  submitted,  is  in  no  point  of  view  chargeable  with  estate  duty. 

These  illustrations  apply  directly  only  to  the  case  of  a  gift  made  by 


'  See  Finance  Act,  1894,  s.  2,  sub-s.  1  (o),  and  Customs  and  Inland  Revenue  Act, 
1881,  8.  38,  sub-s.  2  (a). 
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a  person  within  twelve  months  of  his  death.  They  suggest,  however, 
the  kind  of  problems  which  may  be  raised  as  to  the  limit  within  which 
the  Pinance  Act,  1894,  s.  2,  sub-s.  1  (c),  affects  property  within  its 
scope. 

{B)  Duties  of  Income   Tax} 

Income  tax,   in  so  far  as  it  is  chargeable  on  movable  property,  is 
imposed  under  or  in  accordance  with  Schedules  (0)^  (D)^  and  (E),* 
and  is  in  effect  a  tax  on  annual  profits  or  gains,  i.e.,  income,  derived 
from  various  sources,  e.g.,  from  public  revenues,  from  property"  or 
possessions,   from  interest,"  from  public  offices  of  profit,  &C.''     With 
most  of  the  questions  which  arise  under  these  schedules,  this  Note  has 
no  concern  whatever.     Its  aim,  as  far  as  it  is  concerned  with  income 
tax,  is  to  establish  from  the  Income  Tax  Acts  as  interpreted  by  judicial 
decisions,  that  the  limit  of  taxation  in  regard  to  incomes  is  in  reality 
fixed,  in  the  main  at  any  rate,  by  three  principles,  which  may  be  thus 
broadly  summed  up  :  Jirst,   income  tax  is    payable   on    any  income 
arising  from  a   British  source ;   secondly,  income  tax  is  payable  on 
any  income  which,  though  not  arising  from  a  British  source,  is  the 
income  of  any  person  resident  in  the  United  Kingdom,  and  is  actually 
received  in  the  United  Kingdom ;   thirdly,  income  tax  is,  in  general, 
not  payable  on  any  income  which  is  not  taxable  under  one  or  other 
of  the  two  foregoing  principles.     No  one  of  these  three  principles  is, 
it  must  be  admitted,  expressed  in  so  many  words  in  the  Income  Tax 
Acts,  nor  even  in  the  judgments  interpreting  these  Acts.     The  method 
by  which  it  is  attempted  to  establish  in  this  Note  that  these  principles, 
in  fact,  fix  the  limit  of  taxation  under  Schedules  (C),  (D),  and  (E) 
is  first  to  state  each  principle  with  sufficient  accuracy  for  our  purpose, 
and  then  to  show  how  it  applies  to  taxation  under   each  of  these 
schedules.     It  will  be  found  convenient  to  deviate  a  little  from  the 
arrangement  of  the  Income  Tax  Acts,  and  to  apply  each  principle  first 
to  Schedule  (D),  which  is  the  main  or  leading  schedule  of  charge,  and 
secondly  to  Schedules  (0)  and  (E)  respectively,  which  are  little  more 
than  supplementary  schedules. 

1  Commissioners  of  Income  Tax,  as  they  hare  jurisdiction  to  assess  an  EngUsh 
oompanT  to  income  tax  in  respect  of  profits  of  business  carried  on  either  wholly  or 
in  part  in  the  United  Kingdom  (Income  Tax  Act,  1842,  s.  106),  have  also  jurisdic- 
tion to  decide  questions  of  fact  necessary  for  ascertaining  the  amount  ot  the  -Brhole 
of  the  profits.  If  the  decision  is  erroneous  in  point  of  law,  the  remedy  is  by  way  ot 
appeal  on  a  case  stated,  but  not  by  prohibition.  E.  v.  General  Oommusioners  of  Taxes 
/orCT«to«;e«,  [1901]2K.  B.  (C.  A.)879.  .  .   iq..> 

»  Income  Tax  Act,  1853  (16  &  17  Viet.  c.  34),  s.  2,  and  Income  Tax  Act,  1842 
(5  &  6  Vict.  0.  35),  ss.  88— 99. 

3  Income  Tax  Act,  1853,  s.  2,  and  Income  Tax  Act,  1842,  ss.  100—102. 

i  Income  Tax  Act,  1853,  s.  2,  and  Income  Tax* Act,  1842,  o.  146. 

6  Income  Tax  Act,  1853,  o.  2,  Sohed.  (C). 

8  Ibid.,  Sched.  (D). 

'  Ibid.,  Sched.  (E). 
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First  Principle.— Income  tax  is  payable  on  any  income  arising  or 
accruing  to  any  person  whomsoever,  from  a  British^  source. 

An  income  arises  from  a  British  source  which  is  derived  from 
property  or  possessions  in  the  United  Kingdom,  from  a  trade  or 
possession  carried  on  in  the  United  Kingdom,  from  payments  out  of 
the  public  revenue  of  the  United  Kingdom,  and  the  like,  or,  to  put 
the  matter  very  generally,  but,  it  is  conceived,  accurately,  an  income 
arises  from  a  British  source  when  either  it  arises  from  property  or 
possessions  in  the  United  Kingdom,  or  it  results  {e.g.,  in  the  ease  of  a 
trade)  from  acts  done  in  the  United  Kingdom. 

This  principle  holds  good  as  regards  income  coming  under  any  of 
the  Schedules  (D),  (C),  or  (E).  Its  application,  moreover,  does  not 
depend  on  the  nationality  or  domicil,  or  even  the  residence,  of  the 
person  to  whom  the  income  is  payable  or  accrues.  Whether,  indeed, 
an  income  is  derived  from  a  British  source,  e.g.,  whether  the  trade  from 
which  a  man  makes  an  annual  profit  is  or  is  not  carried  on  in  the 
United  Kingdom,  may  to  a  certain  extent  depend  upon  his  residence  ;  '^ 
but  when  once  it  is  established  that  an  income  is  derived  from  a 
British  source,  then  income  tax  is  payable  in  respect  thereof,  whether 
the  person  to  whom  the  income  accrues  be  resident  in  England,  France, 
or  Victoria. 

As  to  Schedule  {D). — Under  this  schedule  the  tax  is  imposed  upon 
annual  profits  or  gains,  i.e.,  income,  of  the  following  descriptions. 

(i)  Income  arising  or  accruing  to  any  person  from  property  situate  in 
the  United  Kingdom.^ 

The  income  arising  from  such  property  is  clearly  income  arising 
from  a  British  source,  and  therefore  properly  taxable  within  our  first 
principle. 

(it)  Incom,e  arising  from  any  profession,  trade,  employment,  or  vocation 
carried  on,  or  exercised  within,  the  United  Kingdom.^ 

1  For  meaning  of  "  British,"  see  p.  748,  note  6,  ante. 

2  Ce%ena  Sulphur  Co.  v.  Nicholson  (1876),  1  Ex.  D.  428  ;  San  Paulo  Rail.  Co.  v. 
Carter,  [1896]  A.  C.  31. 

'  Compare  Sched.  (D),  paragraphs  1  and  2,  from  whioh  it  is  clear  that  income 
derived  from  property  in  the  United  Kingdom  is  taxable  whatever  be  the  residence 
of  the  person  to  whom  the  income  accrues. 

*  Compare  carefully  Sched.  (D),  paragraphs  1  and  2.  Under  paragraph  1,  income 
tax  is  charged  "  for  and  in  respect  of  the  annual  profits  or  gains  [income]  arising 
"  or  accruing  to  any  person  residing  in  the  United  Kingdom  from  any  kind  of  pro- 
"  perty  whatever,  whether  situate  in  the  United  Kingdom  or  elsewhere,  and  for 
"  and  in  respect  of  the  annual  profits  or  gains  [income]  arising  or  accruing  to  any 
"  person  residing  in  the  United  Kingdom,  from  any  profession,  trade,  employment, 
"  or  vocation,  whether  the  same  shall  be  respectively  carried  on  in  the  United 
"  Kingdom  or  elsewhere." 

Under  paragraph  2,  income  tax  is  charged  "for  and  in  respect  of  the  annual 
"  profits  or  gains  [income]  arising  or  accruing  to  any  person  whatever,  whether  a 
"  subject  of  Her  Majesty  or  not,  although  not  resident  within  the  United  Kingdom, 
"  from  any  property  whatever  in  the  United  Kingdom,  or  any  profession,  trade, 
"  employment  or  vocation  exercised  within  the  United  Kingdom." 

Hence  it  follows  that  — 

Income  tax  is  charged  in  respect  of  income  arising  or  accruing  to  any  person. 
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The  meaning  of  this  head  of  charge,  as  interpreted  by  the  Courts, 
would  be  clearer  were  it  expressed  as  a  charge  on  income  arising,  not 
from  "any  profession,  trade,  &c.,  carried  on  or  exercised  in  the 
United  Kingdom,"  but  from  "the  carrying  on  or  exercise  of  any 
profession,  trade,  &c.,  in  the  United  Kingdom."  The  difference  may 
seem  verbal,  but  is  real.  The  words  used  in  Schedule  (D)  suggest 
that  if  any  trade  is  in  part  carried  on  or  exercised  in  the  United 
Kingdom  {e.g.,  if  champagne  is  sold  by  a  French  wine  merchant  in 
England),  the  whole  profits  of  the  trade  are  taxable  ;  whereas,  if  the 
language  of  the  schedule  were  altered  as  suggested,  it  would  be  plain 
that,  as  is  the  fact,  those  profits  only  of  a  trade  carried  on,  e.g.,  by 
a  French  wine  merchant,  in  the  United  Kingdom,  are  taxable,  which 
result  from  its  being  carried  on  in  the  United  Kingdom.  When  the 
meaning  of  this  head  of  charge  is  fully  understood,  it  is  obvious  that 
the  income  which  accrues  to  any  person,  whatever  be  his  nationality  or 
residence,  from  the  carrying  on  or  exercise  of  a  trade  within  the 
United  Kingdom,  is  income  arising  from  a  British  source,  and  is 
therefore  liable  to  taxation  within  our  general  principle.  The  true 
difficulty — and  it  is  a  matter  which  has  exercised  the  ingenuity  of  the 
Courts  —is  to  determine  whether  a  profession,  trade,  &c.  is  or  is  not 
"  carried  on  or  exercised  within  the  United  Kingdom."  For  the  sake 
of  simplifying  the  question,  let  our  attention  be  confined  to  the  case 
of  a  "trade"  which  clearly  includes  what  is  now  more  ordinarily 
called  a  business. 

What  may  be  the  difference  (if  any)  between  a  trade  which  is 
"  exercised  "  and  a  trade  which  is  "  carried  on  "  in  the  United  King- 
dom has  not  been  judicially  determined,  and  is  not,  perhaps,  a  matter 
of  great  importance.  It  may  be  laid  down  with  some  confidence  that, 
whatever  the  word  "exercised"  may  mean,  it  certainly  includes 
"  carrying  on,"  and  therefore  that  every  trade  which  is  carried  on  in 
the  United  Kingdom  is  also  exercised  there.  ^ 

What  is  of  importance  is,  that,  taking  the  decisions  of  the  Courts  as 
they  now  stand,  a  trade  may  clearly  be  carried  on  or  exercised  in  the 
United  Kingdom  in  two  different  cases  : — 

First  Case. — A  trade  or  business  is  "carried  on"  in  the  United 
Kingdom  when  the  ultimate  management,  or  the  centre  and  control  of 
the  business,  as  it  is  sometimes  expressed,  is  placed  in  the  United 
Kingdom,^  or,  in  other  words,  when  the  management  of  the  business 

whether  residing  in  the  Vnited  Kingdom  (Sohed.  (D),  paragraph  1)  or  not  residing 
in  the  United  Kingdom  (Sohed.  (D)   paragraph  2),  from- 

(1)  K-aj properly  situate  in  the  United  Kmgdom  (Sohed.  (D),  paragraphs  1  and  2), 

(2)  Any  profession,  trade,  #c.  carried  on  (Sohed.  (D),  paragraph  1)  or  exercised 

(Sohed.  (D),  paragraph  2)  in  the  United  Kingdom  ,   ^.  -^ 

I  BricL  y.  Last   1881),  8  Q.  B.  D.  (C.  A.)  414,  415  judgment  of  ",  M.  B. 
■-  See  especially  Ceaena  Sulphur  Co.  v.  Nichobon  (1876),  1  Ex.  D.  428,  *«2,  *54, 
judgment  of   Huddleston,    B. ;    Imperial  Continental  Gas  Association  v.  Nicholson 
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as  a  whole  is  placed  in  the  hands  of  persons  who  reside,  or  have  their 
head  office,  in  the  United  Kingdom. 

When  this  is  the  case,  the  whole  business  is  carried  on  in  the 
United  Kingdom  ;  and  even  though  the  transactions  {e.g.,  sales)  from 
which  profits  arise,  take  place  mainly,  or  wholly,  in  a  foreign  country, 
(hy  which,  of  course,  is  here  meant  any  country  not  forming  part  of 
the  United  Kingdom),  income-tax  falls  upon  the  whole  of  the  profits 
of  the  business. 

X  cC  Co.,  an  English  company  with  their  head  office  in  England, 
undertake  in  England  for  the  carriage  of  goods  abroad  as  part  of  their 
ordinary  business.  The  whole  of  the  carriage  is  done  abroad.  The 
company,  nevertheless,  carry  on  trade  in  the  United  Kingdom. ' 

X  &  Co.,  a  company  incorporated  under  the  Companies  Acts, 
1862 — 1867,  work  sulphur  mines  in  Italy,  and  are  afterwards  regis- 
tered in  Italy.  There  is  a  board  of  directors  in  England,  and  the 
general  business  of  the  company  is  whoUy  under  the  management  of 
this  board.  The  manufacture  and  sale  of  sulphur  takes  place  wholly 
in  Italy,  and  the  profits  of  the  company  (if  any)  are  made  in  Italy. 
The  company  reside  in  the  United  Kingdom.  The  whole  business  of 
the  company  is  carried  on  in  the  United  Kingdom.* 

X  &  Co.  are  incorporated  under  an  English  Act.  The  offices  of 
X  &  Co.  are  in  London,  and  the  meetings  of  the  directors  take  place 
there.  X  8f  Co.  make  their  gains  from  gas-works  in  foreign  countries, 
where  alone  profits  (if  any)  are  made.  The  company  reside  in  the 
United  Kingdom.  Their  whole  business  is  carried  on  in  the  United 
Kingdom.' 

X  ^  Co.,  a  company  registered  under  the  Joint  Stock  Companies 
Acts,  carry  on  business  in  London  as  bankers,  with  branches  in  foreign 
countries.  The  directors  and  shareholders  meet  at  the  head  office  in 
London,  whence  the  affairs  of  X  <£■  Co.  are  directed  and  managed.  A 
large  portion  of  the  profits  arise  from  transactions  in  Mexico.  The 
business  is  one  business,  and  that  business  is  carried  on  in  the  United 
Kingdom.*  "They  have,"  says  Lord  Esher,  "only  one  business,  which 
"  they  carry  on  in  England.  It  is  true  that  part  of  the  profits  of 
"  that  business  carried  on  in  England  is  earned  by  means  of  transac- 
"  tions  abroad,  but  that  is  not  [for  income-tax  purposes]  carrying  on 
"  the  business  abroad;  it  is  carrying  on  the  business  in  England  by 
"  means  of  some  transactions  of  it  which  are  carried  out  abroad."^ 

(18771,  37  L.  T.  717  ;  london  Bank  of  Mexico  v.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.) 
378  ;  'San  Paulo  Ry.  Co.  v.  Carter,  [1895]  1  Q.  B.  (C.  A.)  580  ;  [1896]  A.  C.  31. 

1  See  Ericsen  v.  Last  (1881),  8  Q.  B.  D.  (C.  A.)  414,  417,  illustration  suggested  in 
judgment  of  Jessel,  M.  R. 

*  Ccsena  Sulphur  Co.  v.  Niehohon  (1876),  1  Ex.  D.  428.  Compare  Calcutta  Jute  Co. 
v.  Nicholson  (1876),  1  Ex.  D.  428. 

'  Imperial  Continental  Gas  Association  v.  Nicholson  (1877),  37  L.  T.  717. 

^  London  Bank  of  Mexico  v.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378. 

^  Ibid.,  p.  382,  judgment  of  Esher,  M.  R.,  and  compare  p.  384,  judgment  of 
Kay,  L.  J. 

^  3d 
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X  &  Co.,  a  company  registered  under  the  Companies  Acts,  whose 
registered  office  is  in  London,  are  proprietors  of  a  railway  in  Brazil. 
The  working  of  the  railway  is  under  the  control  and  direction  of,  and 
the  business  oi  X.  &  Co.  is  managed  by,  directors  in  London,  who 
send  out  from  London  the  materials  and  plant  necessary  for  the 
purpose  of  the  railway.  The  business  is  carried  on  in  the  United 
Kingdom.' 

"It  has  been  repeatedly  said  during  the  argument  by  the' counsel 
"  for  the  appellants  [i.e.,  X  &   Co.'\  that  the  question  is  where  the 
"  profits  are  earned,  meaning  thereby  really  where  they  are  received. 
"  The  profits  are  earned  by  the  whole  operation  of  carrying  on  the 
"  trade  ;  and,  moreover,  the  material  question  under  the  words  of  the 
"  statute  is,  not  where  the  profits  are  earned,  but  where  the  trade  is 
"  carried  on.     It  was  argued  that,  where  the  master  of  a  business 
"  resident  in  England  determines  in  this  country  what  steps  are  to  be 
"  taken  in  the  conduct  of  the  business,  what  contracts  are  to  be  made 
"  and  the  terms  of  them,  yet,  if  the  contracts  are  to  be  carried  out 
"  abroad,  the  direction  and  management  of  the  business  in  England 
"  forms  no  part  of  the  business  by  which  the  profits  are  earned.     But 
"  it  is  obvious  that,  if  the  master  of  such  a  business  makes  injudicious 
"  contracts,  he  will  not  get  any  profits,  whereas,  if  he  makes  judicious 
"  contracts,  he  will.     It  was  said  that,  if  the  master  of  a  business 
"  resident  in  England  buys  in  this  country  the  materials  necessary  for 
"  carrying  on  the  business,  but  they  are  not  worked  up  here,  no  part 
"  of  the  business  by  which  the  profits  are  earned  is  carried  on  in 
"  England.     These  appear  to  me  to  be  obvious  fallacies  to  which  the 
' '  counsel  for  [  X  &  Co.]  were  driven  by  the  stress  of  the  case.     The 
"  purchase  of  materials  is  in  most  trades  a  most  essential  part  of  the 
"  busines  ."" 

These  words  of  Lord  Esher's  contain  the  gist  of  the  whole  matter. 
When  the  conduct  of  a  business  is  finally  directed  and  controlled  in 

1  San  Paulo  Ry.  Co.  v.  Carter,  [1896]  A.  0.  31. 

2  San  Paulo  Pij.  Co.  t.  Carter,  [1895]  1  Q.  B.  (C.  A.)  580,  586,  587,  judgment  of 
Esber,  M.K.  See  also  judgment  of  Halsbury,  C,  [1896]  A.  C,  pp.  38,  39; 
judgment  of  Lord  Davey,  ibid.,  pp.  42,  43  ;  Grove  v.  Elliots  (1896),,  3  Tax  Cas.  481 ; 
ApthorpeY.  Peter  Schoenhofen  Brewing  Co.,  ltd.  (1899),  4  Tax  Oas.  41 ;  80  L.  T.  E. 
395.     Compare  Goen  #  Co.  y.  Bell,  [1904]  2  K.  B.  136. 

A  foreign  corporation  may  reside  in  this  country  for  the  purposes  of  income  tax. 
The  test  of  residence  is  not  where  it  is  registered,  but  where  it  really  keeps  house, 
and  does  its  real  business.  The  real  business  is  carried  on  where  the  central 
management  and  control  actually  abides.  Whether  any  particular  case  falls  within 
that  rule  is  a  pure  question  of  fact,  to  be  determined,  not  according  to  the  construc- 
tion of  this  or  that  regulation,  or  by  law,  but  upon  a  scrutiny  of  the  course  of 
business  and  training.  De  Beers  Consolidated  Mines,  Ltd.  v.  Sowe,  [1906]  A.  C. 
465.  What  should  he  noted  is  the  close  connection  between  residence  in  the  United 
Kingdom  and  the  carryinsr  on  business  there.  In  the  case  of  a  trading  corpora- 
tion or  company,  the  two  things  can  hardly  be  separated,  for  the  simple  reason  that 
such  company  has  not,  in  fact,  any  reBidenoe,  but  resides,  from  a  legal  point  of 
view,  in  the  country  where  the  central  management  and  control  of  its  affairs  is  to  be 
found. 
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the  United  Kingdom,  it  is,  whatever  be  the  country  wherein  the  trans- 
actions {e.ff.,  the  sales)  from  which  profits  are  earned  take  place, 
wholly  carried  on  in  the  United  Kingdom.  Hence  it  follows  that  the 
whole  of  the  profits  of  the  business  arise  from  a  trade  carried  on  in 
the  United  Kingdom,  and  the  whole  of  them  are  hable  to  income  tax. 
It  is  true  that  a  trade  can  hardly  in  this  sense  be  carried  on  in  the 
United  Kingdom  unless  the  person,  e.g.,  the  corporation,  managing 
the  business,  is  resident  in  the  United  Kingdom.  But  the  liability  to 
income  tax  does  not  in  this  instance  really  depend  on  the  residence  of 
the  person  to  whom  the  profits  accrue,  but  on  the  fact  that  the  whole 
annual  profits  arise  from  a  business  carried  on  in  the  United 
Kingdom.' 

In  the  earlier  cases  it  is  apparently  assumed  by  the  judges  that 
where  a  person  resided  in  the  United  Kingdom  he  was,  from  the  mere 
fact  of  his  residence  there,  liable  to  pay  income  tax  on  the  whole  of 
the  profits  accruing  to  him  from  a  trade  carried  on  in  the  United 
Kingdom  or  elsewhere.  This  interpretation  of  the  first  paragraph  of 
Schedule  (D)  is  now  shown  to  be  erroneous  by  Colquhoim  v.  Brooks 
(1889),  14  App.  Cas.  493.  The  matter  really  stands  thus:  When  a 
trade  is  carried  on  in  the  United  Kingdom,  the  whole  of  the  profits 
derived  from  the  trade  there  carried  on  are  liable  to  income  tax,  and  in 
many,  or  in  most  instances  a  trade,  from  which  a  person  who  resides 
in  the  United  Kingdom  derives  profits,  is,  from  the  fact  of  his  residing 
and  managing  the  business  in  the  United  Kingdom,  wholly  carried  on 
there ;  but  circumstances  may  occur  under  which  a  person  who  resides 
in  the  United  Kingdom  derives  profits  from  a  trade  carried  on  in  a 
foreign  country,  in  which  case  it  does  not  follow  that  the  whole  profits 
of  the  trade  are  taxable.  Under  the  head  of  charge,  in  short,  which 
we  are  considering,  though  a  person's  residence  may  be  proof  that  a 
trade  is  carried  on  in  the  United  Kingdom,  it  is  not  his  residence  in 
the  United  Kingdom,  but  the  fact  of  the  trade  being  carried  on  there, 
which  imposes  liability  to  income  tax. 

Second  Case. — A  trade  or  business  is  carried  on  or  exercised  in  the 
United  Kingdom  when,  or  in  as  far  as,  the  transactions  by  which 
profits  are  earned  take  place  in  the  United  Kingdom." 

1  Contrast  San  Faulo  Ry.  Co.  v.  Carter,  [1895]  1  Q.  B.  (0.  A.)  580  ;  [1896]  A.  C. 
31,  and  London  Bank  of  Mexico  v.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378,  on  the  one 
hand,  with  Attorney -General  v.  Alexander  (1874),  L.  R.  10  Ex.  20,  and  Barlholomay 
Brewing  Co.  v.  Wyatt  and  Nobel  Dynamite  Co.  v.  Wyatt,  [1893]  2  Q.  B.  499  ;  Gramo- 
phone and  Typewriter,  Ltd.  t.  Stanley,  [1908]  2  K.  B.  (0.  A.)  89,  on  the  other. 

2  Tischlerv.  Apthorpe  (1885),  52  L.  T.  N.  S.  814;  2  Tax  Cas.  89;  Pommery  v. 
Apthorpe(1886),o6'L.3.Q,.B.'D.l55;  Werlev.  Oolquhoun  {ISSS),  20Q.  B.D.  (0.  A.) 
753.  Por  oases  in  which  trade  is  exercised  in  the  United  Kingdom  by  a  person  or 
company  not  residing  in  the  United  Kingdom,  see  Wingate  v.  Webber  (1897),  3  Tax 
Cas.  569  ;  Watson  v.  Sandie,  [1898]  1  Q.  B.  326  ;  Turner  v.  Bickman  (1898),  4  Tax  Cas. 
25 ;  and  conf.  Ooerz  v.  Bell,  [1904]  2  K.  B.  136  ;  and  for  cases  in  which  it  is  not 
exercised  in  the  United  Kingdom  hy  such  person,  Grainger  t.  Gough,  [1896]  A.  C. 
325 ;  Kodak,  Ltd.  v.  Clark,  [1902]  2  K.  B.  450  ;  [1903]  1  K.  B.  (C.  A.)  605.' 
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This  holds,  even  though  the  ultimate  management,  or  the  central 
point  of  the  trade  or  business,  is  placed  in  a  foreign  country. 

In  the  decisions  having  reference  to  this  particular  point,  the  word 
"exercised"  is  more  often  used  than  "carried  on."  There  is  probably, 
as  already  pointed  out,i  no  substantial  distinction  between  the  two 
terms.  The  reason  why  the  word  "  exercised  "  is  generally  employed 
by  the  judges  with  regard  to  a  trade,  the  central  seat  of  which 
is  not  in  the  United  Kingdom,  is  that  the  cases  with  reference  to 
such  a  trade  arise  where  the  trader  is  not  resident  in  the  United 
Kingdom,  and  therefore  fall  within  the  terms  of  the  second  paragraph 
of  Schedule  (D),  which  refers  to  profits  accruing  to  persons  not  resident 
in  the  United  Kingdom,  and  in  which  the  word  "  exercised  "  is  used 
instead  of  "  carried  on." 

X  d;  F  are  a  French  firm  of  wine-growers  and  merchants  carrying 
on  business  at  Bordeaux,  where  they  reside.  X^  Y consign  wine 
to  their  English  customers,  and  sometimes  to  N,  an  agent  in  England, 
who  receives  payment  for  all  the  wine  sold  in  England.  X  Sf  Y  have 
an  office  in  England.  X  ^  F  exercise  a  trade  in  the  United  Kingdom.^ 
X  cf-  F,  French  wine  merchants,  have  a  chief  office  in  Prance, 
where  they  reside.  They  have  never  been  resident  in  England.  They 
employ  an  agent  in  England,  who  receives  orders  from  customers 
in  England,  and  collects  payments  for  wines  sold  there.  The  wine  is 
supplied  either  from  a  stock  kept  in  England,  or  if  the  order  be  large, 
X  &  Y  ship  the  wine  from  France  direct  to  the  customer.  X  &  Y 
exercise  the  trade  of  wine  merchants  in  the  United  Kingdom.^ 

X  &  Y  are  a  firm  of  French  wine  merchants  domiciled  and  resident 
in  France,  and  employ  a  London  agent  to  obtain  orders  for  their  wine 
in  England.  The  wine  is  advertised  in  England.  The  name  of  X 
^  F  is  put  up  at  the  business  premises  of  their  London  agent.  X  §• 
Y  keep  no  wine  in  England.  All  orders  are  forwarded  to  them  in 
France,  and  the  wine  is  sent  \ij  X  &  Y  thence  direct  to  the  EngUsh 
customer  at  his  expense  and  risk.  Payments  are  made  either  directly 
to  X  &  Y  or  to  their  London  agent.  Receipts  are  sent  to  the  cus- 
tomer by  X  c6  F.  The  London  agent  Jhas  a  commission  on  the  wines 
sold,  but  X  ^  F  alone  are  interested  in  the  gain  or  loss  on  the  sales. 
X  ic  Y  exercise  a  trade  in  the  United  Kingdom.* 

X  ^  F  are  a  foreign  telegraph  company,  domiciled  at  Copenhagen. 
They  possess  marine  cables  from  Denmark,  which  are  in  connection 
with  Aberdeen  and  Newcastle,  and  which  communicate  with  the  tele- 
graph lines  of  the  Post  Office  in  the  United  Kingdom.  They  have 
work-rooms  and  clerks  in  London  and  elsewhere  in  the  United  King- 

.'  See  p.  '768,  ante. 

"  TischUr  v.  Apthorpe  (1885),  62  L.  T.  N.  S.  814. 

3  Pommery  v.  Apthorpe  (1886),  56  L.  J.  Q.  B.  155. 

4  Werk  V.  Colquhoun  (l^iSS),  20  Q.  B.  D.  (C.  A.)  753  ;   Grainger  v.  Gough,  [18951 
1  Q.  B.  (C.  A.)  71  ;  [1896]  A.  C.  325. 
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dom.  Messages  from  the  United  Kingdom  are  forwarded  by  the 
company  to  Denmark.  The  charges  for  such  messages  are  collected 
by  the  Post  Office,  and  after  the  sums  due  to  the  Post  Office  are 
deducted,  paid  to  X  ^  F.  X  ^  Y  exercise  a  trade  in  the  United 
Kingdom.' 

X,  a  foreign  principal,  consigns  goods  to  A,  his  agent  in  this 
country,  for  sale.  A  invoices  the  goods  to  the  English  purchaser,  in 
A's  own  name,  and  guarantees  to  X  the  payment  by  the  purchaser. 
A  remits  to  X  the  proceeds  of  the  sale,  less  ^'s  charge  for  commission. 
Trade  is  exercised  by  X  in  the  United  Kingdom.  The  reason  is  that 
the  sale  by  A  in  the  United  Kingdom  is,  as  between  A  and  X,  made 
on  behalf  of  X,  who  therefore  trades  in  the  United  Kingdom.'^ 

A  ship  is  owned  by  X  Sf  Co.,  a  foreign  company  registered  in 
Christiania,  where  is  the  company's  registered  office,  where  the  share 
hsts  and  books  of  the  company  are  kept,  and  the  shareholders' 
meetings  are  held.  Two  gentlemen  resident  in  Norway  are  elected 
as  managers,  but  the  chartering  of  the  ship  is  dealt  with  by  a  firm 
resident  in  Glasgow,  and  this  firm  receives  and  retains  all  funds  on 
behalf  of  the  ship  until  required  for  payment  of  expenses  or 
dividends.  This  firm  remit  the  profits  direct  to  the  shareholders. 
Trade  is  exercised  by  the  company  X  ^  Co.  in  the  United  Kingdom.^ 

A  is  agent  in  England  for  X  ^  Co.,  a  foreign  company,  residing  in 
the  United  States.  A  on  receipt  in  England  of  an  offer  for  the  goods 
oi  X  d  Co.  communicates  the  offer  to  X  <£  Co.,  and,  on  receiving  the 
authority  of  X  cfc  Co.,  accepts  it.  All  goods  for  delivery  in  England 
are  put  on  board  ship  by  the  company  at  Boston,  U.S.A.,  and  con- 
signed to  Liverpool  in  the  name  of  A,  who  distributes  the  goods  to 
customers.  Business  is  carried  on  by  X  <£  Co.  in  the  United 
Kingdom.* 

A  trade  may  then,  in  two  different  cases,  be  carried  on  or  exercised 
in  the  United  Kingdom,  or,  to  put  the  same  thing  in  other  words,  the 
expression  carried  on  or  exercised  in  Schedule  (D)  has  two  different 
senses.  When,  however,  a  trade  is  so  carried  on  or  exercised,  the 
whole  of  the  profits  accruing  to  any  person  from  its  carrying  on,  or 
exercise,  in  the  United  Kingdom  are  taxable.  No  doubt  the  amount 
of  the  profits  or  income  taxable  in  the  first  case  differs  from  the  amoimt 
taxable  in  the  second  case ;  for,  when  a  trade  comes  within  the  first 


1  Uricsm  V.  Zast  (1881),  8  Q.  B.  D.  (C.  A  )  414. 

2  Watson  V.  Sandie,  [1898]  1  Q.  B.  326. 

»  Witigate  v.  Webber  (1897),  3  Tax  Cas.  569 ;  34  Sc.  L.  E.  699.  Note  that  whilst 
it  was  argued  for  the  Crown  that  X  S;  Co.  were  resident  in  Glasgow,  it  was  held  hy 
the  Court  of  Session  that  they  were  resident  in  Norway. 

*  Turner  v.  Eickman  (1898),  4  Tax  Cas.  25.  Held  by  Q.  B.  D.  that  the  contracts 
with  English  customers,  as  well  as  the  delivery  of  the  goods  here,  take  place  in 
England.  Semble,  that  even  if  the  contracts  had  been  made  in  the  United  States 
the  delivery  of  the  goods  here  would  have  been  the  exercise  of  a  trade  in  England, 
See  judgment  of  WiUs,  J.,  p.  34. 
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case,  the  whole  profits  thereof,  whether  made  in  the  United  Kingdom 
or  elsewhere,  are  liable  to  income  tax,  whilst,  when  a  trade  comes 
within  the  second  case,  that  part  only  of  the  profits  is  liable  to  income 
tax  which  results  from  transactions  taking  place  in  England.  But  we 
have,  after  all,  here,  not  a  difference  of  principle,  but  an  application 
of  one  and  the  same  principle  to  different  circumstances.  In  the  first 
case,  a  trade  is  finally  managed  and  controlled  in  the  United  Kingdom ; 
hence  the  whole  trade,  whatever  be  the  country  in  which  the  profits 
are  made,  is  carried  on  in  the  United  Kingdom.  The  whole  of  the 
profits  result  from  this  carrying  on,  and  therefore  are  taxable  as  profits 
of  a  trade  carried  on  in  the  United  Kingdom,  i.e.,  as  income  arising 
from  a  British  source.  In  the  second  case,  the  trade  is  finally  managed 
and  controlled  abroad,  though  a  certain  part  of  it  is  carried  on  or 
exercised  in  the  United  Kingdom.  The  whole  of  the  profits  resulting 
from  this  part  of  the  trade,  i.e.,  all  the  profits  which  result  from  the 
trade  being  carried  on  or  exercised  in  the  United  Kingdom,  are  tax- 
able. And  here,  again,  all  the  income  is  taxable  which  arises  from  a 
British  source. 

This  statement  of  the  law  rests,  be  it  remembered,  on  the  cases  as 
they  at  present  stand.  A  point  which  has  never  been  fully  considered 
by  the  House  of  Lords  stUl  remains  open  to  doubt.  Are  the  Courts 
justified  in  giving,  as  in  effect  they  do  give,  two  different  senses  to  the 
one  term  "  carried  on  "  or  "  exercised"  ?  Are  they  right  in  holding, 
that  is  to  say,  that  (1)  a  trade  of  which  all  the  gains  result  from  trans- 
actions in  France  is  wholly  exercised  or  carried  on  in  the  United 
Kingdom  because  it  is  ultimately  managed  by  a  trader  living  in 
London,  and  (2)  that  a  trade  of  which  part  of  the  profits  arise  from 
transactions  partially  tating  place  in  England  is,  in  part  at  any 
rate,  a  trade  exercised  in  the  United  Kingdom,  even  though  it  is  ulti- 
mately managed  by  a  French  trader  living  at  Paris  ?  It  is,  at  least, 
arguable  that  the  trade  should  be  held  to  be  carried  on  or  exercised 
either  in  the  country  where  it  is  finally  managed,  or  in  the  country 
where  gainful  transactions  take  place,  but  that  it  cannot  be  held  to  be 
carried  on  or  exercised  in  each  country.  It  is,  in  short,  questionable 
whether  a  case  such  as  the  San  Paulo  By.  Co.  v.  Carter '  is  not  in 
principle  inconsistent  with  a  case  such  as  Werle  v.  Colquhoun.^ 

(Hi)  All    interest''  of  money  annuities   and   other  annual  profits  or 
gains  not  charged  under  any  other  of  the  schedules.'' 

Interest  is  certainly  made  taxable  as  such,  i.e.,  as  a  separate  head 

•  [1896]  A.  C.  31.  See  also  London  Bank  of  Mexico  v.  Apthorpe,  [1891]  2  Q  B. 
(0.  A. )  378.  I  have  assumed  there  is  no  essential  difference  hetween  ' '  carrying  on ' 
and  "  exercising"  a  trade. 

2  (1888),  20  Q.  B.  D.  (C.  A.)  753. 

3  Sohed.  (D),  3rd  paragraph . 

«  Compare  Income  Tax  Act,  18i2,  8.  102  (Dowell,  5th  ed.  p.  165),  and  Income 
Tax  Act,  1853,  s.  40  (Dowell,  p.  290). 
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of  charge.  It  is  difficult  from  the  Income  Tax  Acts,  or  the  decisions 
thereon,  to  infer  with  certainty  what  as  to  "interest"  is  the  exact 
limit  of  taxation.  But  it  may  safely  be  concluded  that  interest,  or 
annual  payments  of  the  nature  of  interest,  payable  by  any  person  in 
the  United  Kingdom  to  any  person  in  or  out  of  the  United  Kingdom, 
are  chargeable,'  i.e.,  that  income  from  interest  is  chargeable  which 
arises  from  a  British  source. 

Asia  Schedule  (C). — Under  this  schedule  income  tax  is  imposed 
on  income  arising  from  public  annuities,  that  is,  interest  or  annuities 
payable  to  any  person  out  of  any  public  revenue,  whether  it  be  the 
public  revenue  of  the  United  Kingdom  or  of  any  other  country,  pro- 
vided that  such  pubhc  annuities  are  payable  in  the  United  Kingdom.'' 
Now,  whatever  be  the  meaning  of  "  payable  in  the  United  Kingdom," 
a  point  which  will  subsequently  be  considered,  it  may  be  assumed  that 
payments  out  of  the  public  revenue  of  the  United  Kingdom,  such, 
e.ff.,  as  payments  to  fund-holders  of  interest  on  the  British  National 
Debt,  are  "payable  in  the  United  Kingdom,"  and  hence  liable  to 
income  tax,  and  such  payments  constitute  income  arising  from  a 
British  source. 

As  to  Schedule  {E). — Under  this  schedule  are  taxed  the  emoluments 
of  any  public  office,  and  pensions,  &c.  payable  by  the  Crown,  or  out 
of  the  public  revenue  of  the  United  Kingdom.  As  the  public  offices, 
&c.  referred  to  are  pretty  clearly  public  offices  in  the  United  King- 
dom, and  the  pensions,  &c.  are  paid  in  substance  out  of  the  revenue 
of  the  United  Kingdom,^  we  have  here  again  income  which  is  taxed 
as  arising  from  a  British  source. 

Second  Principle. — Income  tax  is  payahle  on  income  from  any  foreign 
source  arising  or  accruing  to  any  person  residing  in  the  United  Kingdom.^ 

But  the  tax  payahle  in  respect  of  such  income  is  to  he  computed  only 
on  the  full  amount  of  the  actual  sums  annually  received  in  the  United 
Kingdom.^ 

^  See  Income  Tax  Act,  1842,  a.  102.  Cora:pa,Te  Alexandria  Water  Co.  v.  Muhgrave 
(1833),  11  Q.  B.  D.  (C.  A.)  174.  From  the  later  cases,  e.g.,  London  Sank  of  Mexico 
V.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378  ;  San  Paulo  Uy.  Co.  v.  Carter,  [1895]  1  Q.  B. 
(C.  A.)  580;  [1896]  A.  C.  31,  it  may  be  iDferred  that  the  Alexandria  Water 
Company,  which  admittedly  resided  in  England,  managed  its  business  there,  and 
therefore  carried  on  the  whole  business  in  the  TTnited  Kingdom.  It  therefore  is  a 
case  of  a  charge  in  respect  of  interest  paid  to  persons  out  of  the  United  Kingdom, 
by  a  person  living  in  the  United  Kingdom,  from  a  British  source. 

^  Compare  Income  Tax  Act,  1863,  b.  2,  Sohed.  (C),  and  o.  5,  with  Income  Tax 
Act,  1842,  s.  88. 

'  See  Income  Tax  Act,  1863,  ss.  2,  5,  and  compare  Income  Tax  Act,  1842,  s.  146, 
which  contains  rules  for  charging  duty  under  Sohed.  (E),  and  especially  3rd  Rule. 

^  See  Sched.  (D),  Ist  paragraph,  and  Sohed.  (C),  taken  together  with  Income  Tax 
Act,  1842,  s.  88. 

See  Sched.  (D),  1st  paragraph  (Dowell,  6th.  ed.  p  262),  and  Income  Tax  Act, 
1842,  s.  100,  Fourth  Case  and  Fifth  Case  (Dowell,  pp.  157—163).  Compare, 
especially,  Colquhoun  v.  Brooks  (18'<9),  14  App.  Cas.  493,  and  Bartholomay  Brewing 
Co.  V.  Wyatt;  Nobel  Dynamite  Co.  v.  Wyatt,  [1893]  2  Q.  B.  499. 

=  See  Sohed.  (C)   (Dowell,  p.  261),  and  Income  Tax  Act,  1842,  s.  88  (Dowell, 
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As  to  the  principle  itself,  three  points  are  to  be  noticed : — 

(1)  Foreign  source. — Our  second  principle  applies  to  incomes  arising 
from  a  foreign  source.  It  does  not  apply  to  incomes  arising  from  a 
British  source ;  these  come  within  and  are  governed  by  our  first 
principle.  Our  second  principle,  be  it  noted,  is  stated  in  an  affirmative 
form,  and  does  not  positively  exclude  the  taxability  of  incomes  from 
a  foreign  source,  which  may  not  come  precisely  within  its  terms.^  An 
income  arising  from  a  foreign  source  must,  speaking  generally,  arise 
from  foreign  securities,  under  which  word  may  perhaps  be  included 
the  public  revenues  of  foreign  states,"  or  from  property  or  possessions 
in  a  foreign  country,  under  which  term  are  to  bo  included  profits  made 
in  a  foreign  country  by  a  trade  or  business,  in  so  far  as  it  is  carried 
on  there.  The  point  of  difficulty  is  to  determine  whether  a  trade  or 
business  is  carried  on  in  a  foreign  country  or  not ;  aU  that  can  be  laid 
down  is,  that  a  trade,  &c.  is  carried  on  in  a  foreign  country,  or,  in 
other  words,  not  in  the  United  Kingdom,  in  so  far  as  it  does  not  come 
within  either  of  the  cases  in  which  a  trade  is  carried  on  or  exercised 
in  the  United  Kingdom.' 

(2)  Person  residing  in  the  United  Kingdom. — This  term,  which  is 
taken  from  Schedule  (D),  is  nowhere  defined  in  the  Income  Tax  Acts. 
"  Eesiding,"  however,  does  not  mean  "  domiciled."*  What  little  Kght 
is  to  be  gained  as  to  the  meaning  under  the  Income  Tax  Acts  of 
"residence"  in  the  United  Kingdom,  or  of  "residing  in"  the  United 
Kingdom,  must  be  drawn  from  the  Income  Tax  Act,  1842,  s.  39.  This 
enactment  refers  only  to  Schedule  (D),  and  the  part  of  it  which  is, 
for  our  present  purpose,  material,  runs,  as  amended  by  the  Income 
Tax  Act,  1853,  as  follows: — 

"  No  person  who  shall  .  .  .  actually  be  in  [the  United  Kingdom] 
' '  for  some  temporary  purpose  only,  and  not  with  any  view  or  intent 
"  of  establishing  his  residence  therein,  and  who  shall  not  actually  have 
"  resided  in  [the  United  Kingdom]  at  one  time  or  several  times  for  a 
"  period  equal  in  the  whole  to  six  months  in  any  one  year,  shall  be 
"  charged  with  the  .  .  .  duties  mentioned  in  Schedule  (D)  as  a  person 
"  residing  in  [the  United  Kingdom],  in  respect  of  the  profits  or  gains 
"  received  from  or  out  of  any  possessions  in  any  ...  of  her  Majesty's 
"  dominions,  or  any  foreign  possessions,  or  from  securities  in  .  .  .  any 
"...  of  her  Majesty's  dominions,  or  foreign  securities;  but,  never- 
"  theless,  every  such  person  shall,  after  such  residence  in  [the  United 

p.  120).  This  proviso,  it  is  believed,  gives  in  substance  the  effect  of  the  Income 
Tax  Act,  1842,  s.  100,  Fourth  Case  and  Kfth  Case  ;  but  the  words  of  the  enactment 
(which  axe,  obscure)  must  be  carefully  read  in  connection  with  the  decisions  thereon. 

1  See  Third  Principle,  post. 

2  Sohed.  (C).  ,  ,      , 

3  See  pp.  767—774,  ante.     Of  course  the  remarks  applicable  to  a  trade  apply  also 
to  a  profession,  employment,  or  vocation.     See  Sched.  (D). 

4  AUm-ney-Generalv.  Coote  (1817),  4  Price,  183  ;  18  E.  E.  692. 
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'■  Kingdom]  for  such  space  of  time  as  aforesaid,  be  chargeable  to  the 
"  said  duties  for  the  year  commencing  on  the  sixth  day  of  April 
"  preceding."' 

These  words  are  ambiguous.  They  may  mean  that  no  one  is  to  be 
treated  as  a  person  residing  within  the  United  Kingdom  so  as  to  be 
chargeable  as  such,  under  Schedule  (D),  who  hoth  is  in  the  United 
Kingdom  for  a  temporary  purpose  only,  and  has  not  actually  resided 
there  for  six  months,  and  this  is,  perhaps,  grammatically  and  legally, 
the  right  interpretation  of  the  enactment ;  the  result,  however,  would 
foUow  that  a  man  who  is  in  the  United  Kingdom  with  the  fixed  pur- 
pose of  settling  there,  but  has  actually  resided  there  only  for  a  week, 
and  also  a  man  who  is  in  the  United  Kingdom  for  a  temporary  purpose 
only,  e.g.,  the  prosecution  of  a  lawsuit,  but  has  resided  there  for 
.  seven  months  in  one  year,  are  each  chargeable  with  income  tax  under 
Schedule  (D)  as  a  person  residing  in  the  United  Kingdom.  The  enact- 
ment may,  on  the  other  hand,  mean  that  no  man  is  chargeable  with 
income  tax  as  a  person  residing  in  the  United  Kingdom  who  either  is 
in  the  United  Kingdom  for  a  temporary  purpose  only,  or  who,  though 
in  the  United  Kingdom  with  a  view  to  establishing  his  residence 
there,  has  not  resided  there  for  six  mouths  in  any  one  year.  From 
this  interpretation  the  result,  however,  would  follow  that  a  man  who 
is  in  the  United  Kingdom  with  the  fixed  purpose  of  establishing  his 
residence  there,  but  who  has  not  resided  in  the  United  Kingdom  for 
the  whole  of  six  months  in  one  year,  and  a  man  who  is  in  the  United 
Kingdom  for  a  temporary  purpose  only,  e.g.,  the  prosecution  of  a  law- 
suit, but  has  resided  there  for,  say,  two  years,  are  neither  of  them 
chargeable  with  income  tax  under  Schedule  (D)  as  a  person  residing 
in  the  United  Kingdom.  The  residence  of  a  corporation  is  apparently 
the  country  where  it  has  its  head  oflBce,  or  perhaps  better,  the  country 
where  it  has  the  centre  of  its  business.^ 

(3^  Amount. — The  amount  on  which  income  tax  is  chargeable 
under  the  second  principle  is  not  the  amount  of  the  profits  or  income 
accruing  from  property  or  possessions  abroad  to  a  person  resident  in 
the  United  Kingdom,  but  the  part  of  such  profits  or  income  which  is 
annually  or  during  the  year  received  in  the  United  Kingdom.  The 
ground,  in  short,  of  the  second  principle  seems  to  be  that  a  person 
who  resides  in  the  United  Kingdom,  and  is  therefore,  to  a  certain 
extent,  permanently  protected  by  its  laws,  is  properly  taxable  as 
regards  property  which  is  received  as  income  in  the  United  Kingdom. 
There  may  occasionally  be  difficulties  in  determining  how  far  profits 
or  income  are  in  fact  received  in  the  United  Kingdom.'  Whether  it 
is  so  received  is  in  each  case  to  be  determined  as  a. matter  of  fact. 

1  Income  Tax  Act,  1842,  s.  39  (part) ;  Dowell,  p.  40. 

*  See  "Domioil  of  Corporations,"  Rule  19,  p.  160,  ante. 

3  Scottish  Mortgage  Co.  of  New  Mexico  v.  MeKelvie  (1886), '24  So.  L.  E.  87. 
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As  to  Schedule  (Z)). — Our  second  principle  applies  to  every  kind  of 
income  from  a  foreign  source  which  comes  within  Schedule  (D).  The 
language,  it  is  true,  of  Schedule  (D),  and  especially  of  paragraph  3, 
as  to  interest,  is  not  clear,  but  the  general  effect  of  the  schedule, 
combined  with  the  rules  contained  in  the  Income  Tax  Act,  1842, 
s.  100,  apparently  is  that  all  annual  profits  or  gains  coming  within 
Schedule  (D)  which  accrue  to  a  person  resident  in  the  United  Kingdom 
are  chargeable  with  income  tax  up  to  the  amount  of  the  actual  sums 
annually  received  in  the  United  Kingdom.  This  clearly  is  so  as 
regards  interest  from  securities  in  foreign  countries,'  and  also  as 
regards  profits  from  foreign  possessions,^  which  term  is  of  the  very 
widest  description,  and  covers  everything  which  a  man  can  possess  in 
a  foreign  country ;  ^  it  certainly  includes  profits  derived  from  a  trade 
carried  on  wholly-  abroad.^ 

As  to  Schedule  (  C). — Our  second  principle  seems  at  first  sight  hardly 
applicable  to  an  income  under  Schedule  (0) ;  neither  the  schedule  itself 
nor  the  rules  for  assessing  duties  under  it  provide  that  the  income  charge- 
able must  accrue  to  a  person  who  resides  in  the  United  Kingdom,  or  that 
the  tax  shall  be  charged  only  on  the  amount  actually  received  in  the 
United  Kingdom.  Yet  it  will  be  found  that  the  second  principle  is,  in 
substance,  applicable  to  public  annuities,  paid  out  of  the  public  revenue 
of  a  foreign  country,  e.g.,  France.  Such  public  annuities  are  chargeable 
with  income  tax  if  "payable  in  the  United  Kingdom  out  of  any 
"  public  revenue  in  the  United  Kingdom  or  elsewhere,"  e.g.,  in  France. 
Now  the  term  "  annuities  payable  in  the  United  Kingdom,"  though 
the  expression  is  rather  vague,*  apparently  means  annuities  of  which  a 
person  can  obtain  payment  in  the  United  Kingdom,  or  the  payment  of 
which  in  the  United  Kingdom  is  provided  for  by  the  state,  e.g.,  France, 
paying  the  annuities,  or  is  intrusted  to  agents  in  the  United  Kingdom 
of  such  government.^  But  the  moneys  provided  for  payment  in  the 
United  Kingdom,  e.g.,  of  interest  due  to  holders  in  the  United  Kingdom 
of  French  funds,  are  in  effect  received  in  the  United  Kingdom.  It  is, 
therefore,  the  amount  received  in  the  United  Kingdom  which  in  sub- 
stance is  taxed.  Again,  though  nothing  is  said  about  the  necessity 
of  the  person  to  whom  the  public  annuities  are  due  being  resident 
in  the  United  Kingdom,  and  the  tax  is,  in  the  first  instance,  levied 
upon  the  agent  in  the  United  Kingdom  intrusted  with  payment 
thereof,*  yet  in  the  vast  majority  of  instances  the  payments  made, 
or   in  other  words,  the  annuities  payable  to  holders  in  the  United 

1  Income  Tax  Act,  1842,  h.  100,  Fourth  Case  ;  Greshmn  Life  Assurance  Society  v. 
Mishop,  [1902]  A.  C.  287. 

2  Income  Tax  Act,  1842,  s.  100,  FUth  Case. 

3  Golquhoun  v.  Brooks  (1889),  14  App.  Cas.  493. 

*  Compare,   for  similar  words,  the  Stamp  Act,  1891   (54  &  55   Viot.  c.  39) 
«.  82  (b)  (iii). 
6  Compare  6  &  6  Viot.  c.  80. 
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Kingdom,  e.g.,  of  French  funds,  are  payments  to  persons  resident  in  the 
United  Kingdom.  Our  second  principle,  moreover,  as  already  pointed 
out,'  is  simply  affirmative,  and  it  is  certainly  true  that  moneys  received 
or  held  in  the  United  Kingdom  for  payment  of  interest  due  to  French 
fund-holders  resident  in  the  United  Kingdom  are  chargeable  with 
income  tax.  And  such  moneys  clearly  constitute  an  income  which, 
while  within  Schedule  (C),  is  chargeable  under  our  second  principle.* 

Third  Principle. — Income  tax  is  not  in  general  payable  in  respect  of 
any  income  which  is  not  chargeable  therewith  under  one  of  the  two  pre- 
ceding principles. 

This  third  principle  certainly  holds  good  generally,  if  not  invariably. 
Its  application  may  be  seen  from  the  following  illustrations  : — 

1.  X,  residing  in  England,  is  a  sleeping  partner  in  a  business 
wholly  carried  on  by  F  ^  Z  in  Australia.  X'a  share  in  the  profits, 
or,  in  other  words,  income  from  the  business,  is  not  remitted  to  the 
United  Kingdom,  but  is  by  his  instructions  every  year  invested  in  the 
purchase  of  land  in  Australia.     Income  tax  is  not  payable  thereon.' 

2.  A  company  is  formed  in  England  for  the  purpose  of  bringing 
under  a  single  control  all  the  Kodak  Companies  throughout  the  whole 
world.  To  do  this  the  company  acquires  ff8  per  cent,  of  the  shares  of 
the  American  Kodak  Company,  and  retains  the  services  of  the  founder 
and  manager  of  the  American  company.  The  remaining  shareholders 
of  the  American  company  are  independent  of  the  English  company. 
The  English  company,  by  power  of  attorney,  appoints  the  American 
manager  with  two  other  American  gentlemen  its  proxies  to  vote  at  the 
meetings  of  the  American  company.  The  two  companies  buy  and 
sell  goods  to  each  other  in  the  ordinary  way.  The  control  exercised 
by  the  English  company  is  the  control  of  the  shareholders  only. 
Hence  the  bu.sine3s  of  the  American  company  is  not  the  business  of 
and  carried  on  by  the  English  company  in  England.  The  English 
company  is  therefore  not  assessable  upon  the  full  amount  of  the  profits 
of  the  American  company.* 

3.  X  is  an  American  staying  in  England  for  a  month  or  two  for 
the  transaction  of  business,  but  with  no  intention  of  residing  there. 
A  large  part  of  his  income  from  investments  in  America  is  remitted  to 
him  in  England.     Income  tax  is  not  payable  thereon.* 

4.  X  is  an  Englishman  resident  in  England.     He  owns  shares  in 

'  See  p.  776,  ante. 

'  As  to  Schedule  (E)  nothing  need  be  here  said,  as  all  incomes  taxable  under  that 
Bohedole  must  apparently  arise  from  a  British  source. 

5  Colquhoun  v.  Brooks  (1889),  14  App.  Cas.  493. 

'  Kodak,  Ltd.  v.  Clark,  [1902]  2  K.  B.  450  ;  [1903]  1  K.  B.  (C.  A.)  505.  See 
Bartholomay  Brewing  Co.  Y.  Wyatt,  [1892]  2  Q.  B.  499,  which  perhaps  may  be 
upheld  on  the  same  ground  as  Kodak,  Ltd.  v.  Clark.  But  contrast  Be  Beers  Con- 
solidated Mines  v.  Rowe,  [1906]  A.  C.  455. 

'  See  p.  776,  ante. 
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French  railways.  The  interest  on  the  shares,  amounting  to  1,000^. 
a  year,  is  received  by  himself  every  year  at  Paris,  and  there  spent  or 
invested  in  French  investments.  Income  tax  is  not  (semble)  payable 
in  respect  thereof.' 

6.  The  circumstances  are  the  same  as  in  Illustration  4,  except 
that  X,  after  receiving  his  1,000Z.  of  interest,  brings  the  whole  of  it 
to  England.  Income  tax  is  not  {semble)  payable  in  respect  of  the 
1,000/.  For,  whatever  X  does  with  the  money  after  he  has  received 
it,  it  is  received  by  X,  not  in  the  United  Kingdom,  but  in  France. 

6.  The  circumstances  are  the  same  as  in  Illustration  5,  except  that 
the  1,000/.  is  received  by  X's  banker  for  X  at  Paris,  and  then  is 
remitted  by  the  banker  to  X  in  England.  Semble,  that,  logically,  no 
income  tax  ought  to  be  payable  in  respect  of  the  1,000/.  The  receipt 
of  the  banker  is  the  receipt  of  X,  and  the  receipt  by  X,  therefore, 
takes  place,  not  in  the  United  Kingdom,  but  in  France.  Whether, 
however,  the  money  may  not  be  chargeable  with  income  tax  ?  The 
Courts  very  possibly  may  hold  that  the  whole  transaction  is  to  be 
treated  only  as  an  indirect  way  of  remitting  the  1,000/.  to  X  in 
England. 

7.  The  circumstances  are  the  same  as  in  Illustration  6,  except  that 
X's  banker,  after  having  received  the  1,000/.,  spends  it  by  X's 
direction  in  purchasing  1,000/.  worth  of  wine  in  Paris,  and  sends  the 
wine  to  X  in  England.  Income  tax  is  not  payable  in  respect  of  the 
1,000/.,  for  no  "  sums  "  of  money  are  received  in  the  United  Kingdom. 

8.  X,  who  resides  in  England,  holds  bonds,  on  which  interest  is 
payable  by  a  foreign  government.  The  interest  is  not  payable  in  the 
United  Kingdom,  i.e.,  it  is  payable  only  to  X  or  his  agents  in  the 
foreign  country  by  the  government  of  which  the  bonds  are  issued. 
The  interest  is  not  liable  to  income  tax  under  Schedule  (C),  but  if 
remitted  to  X,  or  to  X's  agent,  in  the  United  Kingdom,  is  liable  to 
income  tax  under  Schedule  (D). 


NOTE  9. 

ACQUISITION,  LOSS,  AND  EE8UMPTI0N  OF  BEITISH 
NATIONALITY. 

The  statement  of  the  law  as  to  British  Nationality  in  Chapter  III." 
is  rendered  complex  by  the  necessity  for  following  the  terms,  and  to 
a  great  extent  the  arrangement,  of  the  Naturalization  Act,  1870,  as 
well  as  for  mentioning  some  exceptions  which  are  of  no  practical 

1  Gresham  Life  Assurance  Society  v.  Bishop,  [1902]  A.  C.   287,  293,  judgment  of 
Halsbury,  C.     Conf.  Colguhoun  v.  Brooks  (1889),  14  App.  Gas.  493. 
*  See  p.  164,  ante. 
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importance.  This  Note  is  intended  to  summarise  in  broad  terms, 
omitting  minor  exceptions,  the  general  rules  as  to  the  acquisition,  &c. 
of  British  nationality. 

I.  Acquisition  of  British  Nationality. 

British  nationality  can  be  acquired  in  the  following  five  modes  : — 

(A)  By  place  of  birth. 

(B)  By  descent,  without  reference  to  place  of  birth. 

(C)  By  the  combined  effect  of  descent  and  of  place  of  residence 

during  infancy. 

(D)  By  marriage,  in  the  case  of  a  woman. 

(E)  By  naturalization  under  the  Naturalization  Act,  1870,  in  case 

of  a  man,  or  unmarried  woman  of  full  age. 

(A)  By  place  of  birth. — Any  person  who,  whatever  the  nationality 
of  his  parents,  is  born  within  the  British  dominions,  acquires  British 
nationality  at  birth,  and  is  a  natural-born  British  subject.' 

This  principle  is  not  affected  by  the  Naturalization  Act,  1870.  The 
son  of  French  citizens,  born  in  London  or  Calcutta,  is  from  the  moment 
of  his  birth  a  British  subject.  The  only  respect  in  which  his  position, 
in  regard  to  naiionality,  differs  from  that  of  a  son  of  English  parents 
who  is  born  in  London  is  that  he  can,  when  he  has  attained  full  age, 
renounce  British  nationality,  and,  by  making  a  declaration  of  alienage, 
become  thereupon  in  the  eye  of  English  law  an  alien. ^  In  other  words, 
the  son  of  aliens,  if  born  in  the  British  dominions,  is  as  much  a 
natural-born  British  subject  as  would  be  the  son  of  British  subjects 
born  within  the  British  dominions.  The  diiference  caused  by  descent 
from  parents  who  are  aliens  has  reference,  not  to  the  acquisition  but  to 
the  mode  of  changing  British  nationality. 

The  exceptional  and  unimportant  instances  in  which  birth  within 
the  British  dominions  does  not  of  itself  confer  British  nationality'  are 
due  to  the  fact  that,  though  at  common  law  nationality  or  allegiance 
in  substance  depended  on  the  place  of  a  person's  birth,  it  in  theory 
at  least  depended,  not  upon  the  locality  of  a  man's  birth,  but  upon 
his  being  born  within  the  jurisdiction  and  allegiance  of  the  king  of 
England  ;  and  it  might  occasionally  happen  that  a  person  was  born 
within  the  dominions  without  being  born  within  the  allegiance,  or,  in 
other  words,  under  the  protection  and  control  of  the  Crown.* 

(B)  By  descent. — In  two  cases  a  person  acquires  British  nationality 

'  See  Eule  22,  p.  166,  ante. 

"See  Naturalization  Act,  1870  (33  Viot.  c.  14),  s.  i,  and  Rule  28,  p.  177,  ante. 
■'  See  pp.  167,  168,  ante. 

*  See  generally,  Calvin's  Case  (1608),  7  Rep.  1,  18  a,  18  b,  and  compare  De  Geer  v. 
fi'^CM«(1882),  22  Ch.  D.  243. 
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at  birth  by  virtue  of  descent  alone,  without  reference  to  the  place 
■where  he  is  bom  : — 

First.  A  child  whose  father  was  born  within  the  British  dominions 
is,  though  born  outside  the  British  dominions,  himself  a  natural-bom 
British  subject.' 

Secondly.  A  child  whose  father's  father  (paternal  grandfather)  was 
bom  within  the  British  dominions  is  a  natural-born  British  subject, 
even  though  the  child's  father  and  the  child  himseM  were  not  born 
within  the  British  dominions.' 

Three  points  require  notice  : — 

The  acquisition,  in  the  first  place,  of  nationality  by  descent,  is 
foreign  to  the  principles  of  the  common  law,  and  is  based  wholly  upon 
statutory  enactments.  The  statutes,  in  the  second  place,  which  give 
the  privilege,  contain  certain  unimportant  limitations  or  exceptions' 
with  which  it  is  not  worth  while  encumbering  this  Note.  The  mode, 
in  the  last  place,  in  which  these  enactments  have  been  construed  by 
the  law  Courts  has  led  to  the  result  that  a  child  neither  whose  father 
nor  whose  paternal  grandfather  was  born  within  the  British  dominions 
is  not  himself  a  natural-born  British  subject.  To  put  the  same  thing 
in  another  shape,  British  nationality  does  not  pass  by  descent  or 
inheritance  beyond  the  second  generation.  This  is  noticeable  because 
the  words  of  the  statiites  7  Anne,  c.  5,  s.  3,  and  4  Geo.  II.  c.  21,  s.  1, 
might  be,  but  are  not,  read  as  enacting  that  the  descendants  through 
males  of  a  natural-born  British  subject  should  themselves  be  in  all 
cases  natural-born  British  subjects.' 

(C)  By  the  combined  effect  of  descent  and  of  place  of  residence  during 
infancy.* — The  child  of  a  naturalized  British  subject  is  not  himself,  in 
virtue  of  his  descent,  a  natural-born  British  subject.  Where,  how- 
ever, a  father,  or  a  mother  (being  a  widow),  obtains  a  certificate  of 
naturalization  in  the  United  Kingdom,  every  child  of  such  father  or 
mother  who,  during  infancy,  becomes  resident  with  such  father  or 
mother  in  the  United  Kingdom,  is  himself  a  naturalized  British  subject. 
It  makes,  apparently,  no  difference  whether  the  child  be  born  after  or 
before  the  parent's  naturalization.  The  two  conditions  requisite  are, 
first,  the  naturalization  of  the  parent,  and,  secondly,  residence  by  the 
child  during  a  portion  of  his  infancy  with  the  parent  who  has  obtained 
naturalization  in  some  part  of  the  United  Kingdom.  Substantially 
the  same  principle  applies  in  cases  in  which  the  father,  or  mother 
(being  a  widow),  obtains  a  certificate  of  re-admission  to  British 
nationality'  under  the  Naturalization  Act.    The    difference  in  this 

1  See  4  Geo.  II.  o.  21,  8.  1,  13  Geo.  III.  o.  21,  and  Rule  23,  p.  168,  ante. 

2  Compare  p.  171,  onte.  ,  ^   . 

3  Note  particularly  the  proviso  to  Rule  23,  p.  169,  ante,  and  oomment  thereon 

i  See  Naturalization  Act,  1870,  s.  10,  suh-s.  (5),  taken  together  with  58  &  59  Vict, 
u   43   s    1,  sub-B.  (2),  and  Rule  34,  p.  182,  ante. 
■  "  See  Naturalization  Act,  1870,  s.  10,  sub-s.  (4),  and  Rule  36,  p.  187,  ante. 
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case  is,  that  the  residence  which  makes  the  child  a  British  subject  is 
residence,  not  necessarily  in  the  United  Kingdom,  but  in  any  part  of 
the  British  dominions.^ 

(D)  By  marriage. — Marriage  in  no  case  affects  the  nationality  of  a 
man.     With  a  woman  it  is  otherwise. 

The  principle  of  English  law  laid  down  by  the  Naturalization  Act, 
1870,  s.  10,  is  that  "  a  married  woman  shall  be  deemed  to  be  a  subject 
"  of  the  state  of  which  her  husband  is  for  the  time  being  a  subject." 

The  result  of  this  principle  is  that  a  woman  who  is  an  alien  acquires 
British  nationality  by  marriage  with  a  British  subject. 

Whether  she  retains  British  nationality,  when  on  the  death  of  her 
husband  she  becomes  a  widow,  may  perhaps  be  doubtful,  and  a  similar 
question  arises  in  case  of  her  m.arriage  being  dissolved  by  a  divorce. 
On  the  whole,  the  right  answer  to  this  inquiry  probably  is,  that  a 
woman  who  has  by  marriage  become  a  British  subject  remains  a  British 
subject  on  the  dissolution  of  her  marriage.  But  the  correctness  of  this 
reply  must,  until  the  matter  is  dealt  with  judicially,  remain  doubtful. 

(E)  By  naturalization  under  the  Naturalization  Act,  1870. — An 
alien,  if  under  no  disability,  i.e.,  if  neither  an  infant,  a  lunatic,  an 
idiot,  nor  a  married  woman,  can  become  a  naturalized  British  subject 
by  compliance  with  the  conditions  prescribed  by  the  Naturalization 
Act,  1870.^ 

II.  Loss  or  British  Nationality  (Expatriation). 

At  common  law  a  change  of  British  allegiance  or  expatriation  was 
impossible;  a  British  subject  might,  indeed,  become  the  subject  of 
another  state  according  to  the  law  of  that  state.  But  the  British 
Government  and  the  British  Courts  did  not,  till  the  passing  of  the 
Naturalization  Act,  1870,  recognise  such  change  of  allegiance.  A 
British  subject,  for  example,  who  became  a  naturalized  American 
citizen,  though  treated  in  the  United  States  as  an  American  citizen, 
was  before  1870  held  by  British  law  to  be  stiU  a  British  subject,  and 
was  liable  to  all  the  obligations  of  a  British  subject.  Hence  loss  of 
British  nationality  or  expatriation  depends  whoUy  upon  Act  of  Par- 
liament, i.e.,  on  the  provisions  of  the  Naturalization  Act,  1870,  as 
amended  by  subsequent  enactments. 

British  nationality  can  be  lost  in  the  following  four  modes  : — 

(A)  By  naturalization  in  a  foreign  state.' 

(B)  By  a  declaration  of  alienage.* 


'  Ibid.     Compare  p.  786,  post. 

''  See  Naturalization  Act,  1870,  s.  7,  and  Kule  25,  p.  172,  cmte,  and  compare  as  to 
disability,  Rule  20,  clause  6,  p.  165,  ante. 

3  Naturalization  Act,  1870,  s.  6 ;  Rule  26,  p.  176,  ante. 
"  ;Naturalization  Act,  1870,  s.  4  ;  Rule  28,  p.  177,  ante. 
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(C)  By  the  combined  efEect  of  descent  and  place  of  residence 

during  infancy.' 

(D)  By  marriage,  in  the  case  of  a  -woman." 

(A)  By  naturalization  in  a  foreign  state. — A  man  or  a  woman  who 
is  not  under  any  disability'  ceases  to  be  a  British  subject,  i.e.,  becomes 
an  alien,  if,  when  in  a  foreign  state,  he  or  she  becomes  naturalized  in 
such  state.* 

First.  No  one  can  thus  cease  to  be  a  British  subject  who  is  either 
an  infant,  a  lunatic,  an  idiot,  or  a  married  woman.*  The  term  "  infant " 
means  an  infant  according  to  English  law.  Hence  an  Englishman  of 
19  dwelling  in  a  country  where  the  age  of  majority  is  fixed  at  18 
could  not  (it  is  conceived)  expatriate  himself,  in  the  eye  of  English 
law,  by  becoming  naturalized  in  such  country,  even  though  the  laws 
thereof  should  allow  naturalization  to  any  man  over  the  age  of  18. 

Secondly.  A  British  subject  cannot,  according  to  English  law,  cease 
to  be  a  British  subject,  by  becoming  naturalized  in  a  foreign  state, 
unless  he  is  in  that  state.  Hence,  to  take  an  example  suggested  by 
history,  the  vote  of  a  Erench  Assembly  naturalizing  a  British  subject 
resident  in  England  would  not,  according  to  English  law,  turn  him 
into  an  alien,  even  though  he  were  willing  to  accept  French  citizenship. 

(B)  By  declaration  of  alienage.^ — Any  person  who  is  a  natural- 
born  British  subject  by  reason  of  his  having  been  born  within  the 
British  dominions,  e.g.,  in  London,  and  who  is  also  at  the  time  of 
his  birth  the  subject  of  another  state,  e.g.,  Italy,  under  the  laws  of 
that  state  {e.g.,  Italian  law)  can,  if  under  no  disability,'  make  a 
declaration  of  alienage  and  thereupon  cease  to  be  a  British  subject.^ 
So  also,  subject  to  the  same  conditions  as  to  absence  of  any  dis- 
ability, can  any  person  who  is  born  out  of  the  British  dominions  of  a 
father  who  is  a  British  subject.' 

The  right  to  put  ofE  British  nationality  by  a  mere  declaration  of 
alienage  is  given  in  order  to  meet  the  case  of  persons  who,  though 
really  foreigners,  are  under  English  law  natural-born  British  subjects,'" 
The  exercise  of  this  right  is  subject  to  the  following  conditions  :— 

(1)  It  can  be  exercised  only  by  a  natural-born  British  subject. 

(2)  It  cannot  apparently  be  exercised  by  any  one  who  is  an  infant 

1  Naturalization  Act,  1870,  s.  10,  sub-s.  (3) ;  Rule  35,  p.  185,  ante. 

■'  Naturalization  Act,  1870,8.  10  ;  Kule  31,  p.  180,  ante. 

3  Asto  disability,  seep.  165,  a«ic.  , -o  ^    na        t,r    „„,,     , 

*  See  Naturalization  Act,  1870,  s.  6  (Ist  para.),  and  Rule  26,  p.  176,  ante. 

^  J>.,  is  under  a  disability.  .  . 

6  Reference  is  purposely  omitted  to  the  exceptional  case,  m  which,  under  a  con- 
vention with  a  foreign  state,  aliens  who  have  been  naturalized  as  British  subjects 
may  divest  themselvis  of  British  nationality.  See  Naturalization  Act,  1870,  s.  3, 
and  Rule  27,  p.  177,  ante. 

'  See  p.  165,  ante. 

s  Naturalization  Act,  1870,  s.  4,  and  Rule  28,  p.  177,  ante. 

9  Naturalization  Act,  1870,  s.  4,  and  Rule  29,  p.  178,  ante. 

10  See  Rules  22  and  23,  pp.  166—169,  ante. 
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according  to  English  law,  any  more  than  by  a  lunatic,  an  idiot,  or  a 
married  woman. 

(3)  The  right  may  apparently  be  exercised  at  any  time  after  the 
person  exercising  it  has  attained  full  age,  i.e.,  the  age  of  21. 

(0)  By  the  combined  effect  of  descent  and  place  of  residence  during 
infancy.'^ — When  a  child's  father  is  a  British  subject,  or  a  child's 
mother  is  a  British  subject  and  a  widow,  and  such  father  or  mother 
respectively  become,  under  the  Naturalization  Act,  1870,  an  alien  and 
naturalized  in  a  foreign  country,  e.g.,  Eussia,  then  the  child  of  such 
father  or  mother,  if  he,  during  infancy,  has  become  resident  in  Russia, 
and  has  according  to  Russian  law  become  naturalized  in  Eussia, 
becomes  a  Eussian  subject  and  ceases  to  be  a  British  subject.  What 
is  to  be  particularly  noted  is,  that  the  mere  fact  of  change  of  nationality 
on  the  part  of  a  child's  parents  does  not  suffice  to  deprive  him  of  the 
character  of  a  British  subject. 

(D)  By  marriage  in  the  case  of  a  woman.' — A  woman  who  is  a 
British  subject,  on  marriage  with  an  alien  ceases  to  be  a  British 
subject,  and  becomes  a  subject  of  the  state  of  which  her  husband  is, 
for  the  time  being,  a  subject. 

III.  Eestjmption  op  Bkitish  Nationality. 

British  nationality  can  be  resumed  in  the  following  three  modes  : — 

(A)  By  re-admission  to  British  nationality  under  the  Naturaliza- 

tion Act,  1870,  in  the  case  of  a  man  or  an  unmarried 
woman  of  full  age. 

(B)  By  marriage  in  the  case  of  a  woman. 

(0)  By  the  combined  effect  of   descent  and  place  of  residence 
during  infancy. 

(A)  By  re-admission.^ — A  natural-born  British  subject  may  resume 
British  nationality  on  obtaining  a  certificate  of  re-admission  to  British 
nationality.  Such  a  certificate  is  given  on  substantially*  the  same 
terms,  and  subject  to  the  same  conditions,  as  a  certificate  of  naturaliza- 
tion. It  can  therefore,  apparently,  be  obtained  only  by  an  adult,  and 
(in  the  case  of  a  woman)  only  by  an  unmarried  woman,  including  in 
that  term  a  widow. 

(B)  By  marriage.^ — A  woman  who  by  marriage  with  an  alien  has 
become  an  alien  resumes  British  nationality  either  on  her  husband 

'  See  the  Naturalization  Act,  1870,  s.  10,  sub-s.  (3),  and  Rule  35,  p.  18S,  ante. 

'  See  Naturalization  Act,  1870,  s.  10,  sub-s.  (1),  and  Rule  31,  p.  180,  ante. 

'  See  Naturalization  Act,  1870,  s.  8,  and  Rule  30,  pp.  178,  179,  mite. 

'  Note  the  Naturalization  Act,  1870,  s.  8  (Rule  30,  pp.  178,  179,  ante),  para.  3, 
as  to  residence  within  a  British  possession,  and  compare  sect.  7  (Rule  25,  p.  172, 
ante). 

*  See  Naturalization  Act,  1870,  s.  10,  and  Rule  31,  p.  180,  ante. 

D.  3  E 
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becoming  a  British,  subject  or,  after  her  husband's  death,  by  marriage 
with  a  British  subject. 

(C)  By  the  combined  effect  of  descent  and  place  of  residence  during 
infancy} — When  a  father,  or  a  mother  being  a  widow,  has  resumed 
British  nationality,  any  child  of  such  father  or  mother,  who  during 
infancy  becomes  resident  in  the  British  dominions  with  such  father  or 
mother,  is  "  deemed  to  have  resumed  "  the  position  of  a  British  subject. 

The  residence  of  the  child  may  be  in  any  part  of  the  British 
dominions,  and  need  not  be  in  the  United  Kingdom.  The  expression 
"  resumed  "  used  in  the  Naturalization  Act,  s.  10,  causes  some  difficulty. 
What  is  the  position  of  a  child  born  out  of  the  British  dominions  after 
Ms  father  has  become  an  alien ?  Such  child  can  scarcely  "resume  "  a 
status  which  he  never  possessed.  Perhaps  emphasis  must  be  laid  on  the 
word  "deemed,"  and  a  child  bom  out  of  the  British  dominions  whilst 
the  father  is  an  alien  is  to  be  "  deemed"  to  have  resumed,  i.e.,  to  be 
legally  treated  as  though  he  had  resumed,  a  status  which,  in  fact, 
never  belonged  to  him. 

The  principles  of  the  common  law,  combined  with  the  enactments 
relating  to  the  acquisition  and  loss  of  British  nationality,  lead, 
apparently,  to  the  result  that  an  illegitimate  child  who  is  not  a 
natural-born  British  subject  cannot  during  infancy,  in  general,  acquire 
or  lose  the  status  of  a  British  subject;  for  the  acquisition  or  the  loss 
of  British  nationality  demands  that  his  relationship  to  his  parents 
should  receive  a  legal  recognition  denied  to  it  by  English  law.  A 
woman,  however,  though  born  illegitiniate,  may  of  course  acquire  or 
lose  British  nationality  by  marriage. 

A  child,  further,  who  is  duly  legitimated  under  the  law  of  his 
parents'  domicO.^  is  in  England  recognised  as  the  child  of  his  parents, 
and  may,  therefore  {semble),  acquire  or  lose  British  nationality  during 
infancy. 

NOTE    10. 
SEEVICE  OF  WEIT  OUT  OE  ENGLAND. 

Order  XI.,  rules  1,  2. 

(1)  Service  out  of  the  jurisdiction  of  a  writ  of  summons,  or  notice 
of  a  writ  of  summons,  may  be  allowed  by  the  Court  or  a  Judge 
whenever — 

(a)  The  whole  subject-matter  of  the  action  is  land  situate  within 
the  jurisdiction  (with  or  without  rents  or  profits) ;  or 

1  See  NaturaUzation  Act,  1870,  s.  10,  aub-s.  (4),  and  Rule  36^  p.  187,  ante. 
«  See  Eule  137,  p.  479,  ante. 
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(b)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting 

land  or  hereditaments  situate  within  the  jurisdiction,  is 
sought  to  be  construed,  rectified,  set  aside,  or  enforced 
in  the  action  ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily 

resident  within  the  jurisdiction  ;  or 
'^d)  The  action  is  for  the  administration  of  the  personal  estate  of 
any  deceased  person,  who  at  the  time  of  his  death  was 
domiciled  within  the  jurisdiction ;  or  for  the  execution 
(as  to  property  situate  within  the  jurisdiction)  of  the 
trusts  of  any  written  instrument,  of  which  the  person  to 
be  served  is  a  trustee,  which  ought  to  be  executed 
according  to  the  law  of  England ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within 

the  jurisdiction  of  any  contract,  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed 
within  the  jurisdiction,  unless  the  defendant  is  domiciled 
or  ordinarily  resident  in  Scotland  or  Ireland ;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done  within 

the  jurisdiction,  or  any  nuisance  within  the  jurisdiction  is 
sought  to  be  prevented  or  removed,  whether  damages 
are  or  are  not  also  sought  in  respect  thereof  ;  or 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper 

party  to  an  action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction. 
(2)  Where  leave  is  asked  from  the  Court  or  a  Judge  to  serve  a  writ, 
under  the  last  preceding  Eule,  in  Scotland  or  in  Ireland,  if  it  shall 
appear  to  the  Court  or  Judge  that  there  may  be  a  concurrent  remedy 
in  Scotland  or  Ireland  (as  the  case  may  be),  the  Court  or  Judge  shall 
have  regard  to  the  comparative  cost  and  convenience  of  proceeding  in 
England,  or  in  the  place  of  residence  of  the  defendant,  or  person 
sought  to  be  served,  and,  particularly  in  cases  of  small  demands,  to  the 
powers  and  jurisdiction,  under  the  statutes  establishing  or  regulating 
them,  of  the  Sheriffs'  Courts,  or  Small  Debts  Courts  in  Scotland,  and 
of  the  Civil  Bill  Courts  in  Ireland,  respectively. 

Omjek  XLVIIIa.  (19  June,  1891),  kitle  1. 

Actions  by  and  against  Firms  and  Persons  carrying  on  Business 
in  Names  other  than  their  own. 

Any  two  or  more  persons  claiming  or  being  liable  as  co-partners, 
and  carrying  on  business  within  the  jurisdiction,  may  sue  or  be  sued 
in  the  name  of  the  respective  firms,  if  any,  of  which  such  persons  were 
co-partners  at  the  time  of  the  accruing  of  the  cause  of  action ;  and  any 
party  to  an  action  may  in  such  case  apply  by  summons  to  a  judge  for 

3  E  2 
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a  statement  of  the  names  and  addresses  of  the  persons  -who  were,  at 
the  time  of  the  accruing  of  the  cause  of  action,  co-partners  in  any 
such  firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  judge  may  direct. 


NOTE  11. 
LIST  OF  ADMIEALTY  CLAIMS.' 

(«■)  Any  claim  as  to  (1)  the  possession,  (2)  the  ownership,  (3)  th^ 
earnings  or  employment,  of  any  ship  registered  at  any  port  in  England.^ 

This  head  includes  three  different  kinds  of  claims,  viz.,  a  claim  to 
the  possession  of  a  ship  {e.g.,  where  a  ship  is  wrongfuUy  detained  by  the 
master  and  an  action  is  brought  to  dispossess  him^)  ;  a  claim  involving 
a  dispute  as  to  ownership  *  and  claims  by  an  owner  or  owners  against 
the  co-owners  of  a  ship,  under  which  class  comes  the  proceeding  called 
"  an  action  of  restraint,"  whereby  the  minority  in  interest  of  the- 
owners  of  a  British  ship  obtain  security  from  the  majority  when  about 
to  send  the  ship  on  a  voyage  against  the  will  of  the  minority.* 

{ii)  Any  claim  to  the  ownership,  possession,  or  employment  of  any 
foreign  ship  which  the  representative  of  the  state  ^  to  which  the  ship 
belongs  consents,  or  which  the  parties  to  the  action  consent,  to  have 
tried.'' 

"It  is  with  the  greatest  reluctance  that  the  Court  adjudicates  in 
"  suits  of  possession  where  foreigners  alone  are  concerned ;  when  it 
"  does  proceed  in  such  cases,  it  is  only  in  order  to  prevent  further 
"  inconvenience  and  loss  by  resort  to  the  decisions  of  other  Courts  in 
"  other  countries.  Where  the  consent  of  the  representative  of  thfr 
"  foreign  state  to  which  the  vessel  belongs  is  withheld,  such  a  suit  is 
"  seldom  or  never  entertained  unless  it  has  been  referred  to  the  Court 

'  I.e.,  claims  in  respect  of  which  an  Admiralty  action  is  maintainable.  See 
Williams  &  Bruce,  Adm.  Prac,  3rd  ed.,  chaps,  i.  to  ix.  inclusive.  It  may  be  well 
to  observe  that  in  this  Note  "British"  means  (1)  as  applied  to  a  ship,  a  ship  owned 
by  British  subjects  within  the  Merchant  Shipping  Act,  1894  (57  k  58  Vict.  c.  60), 
s.  1 ;  and  (2)  as  applied  to  waters,  territorial  waters  of  the  British  dominions  (see- 
Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  73)),  and  "foreign" 
means  "not  British." 

2  See  "Williams  &  Bruce,  Pt.  I.,  chap,  i.,  pp.  27—36 ;  Admiralty  Court  Act, 
1861  (24  Vict.  0.  10),  s.  8  ;  3  &  4  Vict.  c.  65,  s.  4.  "  England"  in  these  claims 
includes  "Wales.     See  p.  71,  ante. 

3  "W.  &  B.,  p.  29  ;  T}ie  New  Braper  (1802),  4  Rob.  287  ;  The  See  Emter  (1811), 
1  Dod.  22  ;   The  Kent  (1862),  Lush.  495. 

*  "W.  &  B.,  pp.  27,  28  ;  The  Empress  (1856),  Swab.  160  ^  The  Glasgow  (1856),. 
Swab.  145. 

'  "W.  &  B.,  p.  32 ;  The  Talea  (1880),  5  P.  D.  169. 

^  I.e.,  in  practice  the  consul. 

1  W.  &  B.,  p.  29.  They  do  not  make  a  separate  head  of  jurisdiction  in  respect 
to  foreign  owners,  but  group  together  all  claims  having  reference  to  possession^ 
restraint,  and  ownership. 
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"  by  the  agreement  of  the  parties.  In  a  suit  between  foreigners,  where 
"  the  main  question  in  the  cause  depends  upon  th'e  municipal  law  of 
"  foreign  states,  and  not  upon  any  principle  of  the  maritime  law  as 
"  administered  in  this  country,  the  Court  will  decline  to  decree  pos- 
"  session,  for  it  will  not  be  instrumental  in  depriving  foreigners  of 
"  rights  to  which  they  may  be  entitled  by  the  law  of  their  own  coun- 
"  try.  But  the  Court  wUl  entertain  a  suit  instituted  by  a  British 
"  subject  to  recover  possession  of  a  ship  which  has  come  to  this  country 
"  in  the  possession  of  foreigners."  ^ 

It  is  doubtful  whether  the  Court  has  jurisdiction  to  entertain  an 
action  of  restraint  in  the  case  of  a  foreign  ship.  '^ 

{iii)  Any  claim  in  respect  of  any  mortgage '  where  either  {a)  the  ship 
is,  or  the  proceeds  thereof  are,  under  arrest,'^  or  (J)  the  mortgage  has 
been  duly  registered  under  the  Merchant  Shipping  Act,  1894.* 

The  Court  of  Admiralty  had  no  original  jurisdiction  in  rem  over 
mortgages.  It  acquired,  however,  by  statute,  jurisdiction  (which  has 
passed  to  the  High  Court)  in  two  cases  :  ( 1 )  Where  the  mortgage  is 
unregistered,  but  the  ship  mortgaged  is  under  the  arrest  of  the  Court, 
or  (2)  the  proceeds  thereof  have  been  brought  into  the  registry ." 

The  arrest,  it  should  be  noted,  must  be  not  only  an  actual  arrest, 
but  a  rightful  arrest,  that  is,  it  must  be  an  arrest  in  a  suit  which  the 
Court  has  jurisdiction  to  entertain.' 

{iv)  Any  claim  to  enforce  a  bottomry  *  bond. 

"  Bottomry  is  a  contract  by  which,  in  consideration  of  money 
"  advanced  for  the  necessities  of  a  ship  to  enable  it  to  proceed  on  a 
"  voyage,  the  keel  or  bottom  of  the  ship,  pars  pro  toto,  is  made  liable 
"  for  the  repayment  of  the  money  in  the  event  of  the  safe  arrival  of 
"  the  ship  at  its  destination.  Not  only  the  ship,  but  the  freight  and 
"  cargo,  may  be  the  joint  or  single  subject  of  hypothecation.  When 
' '  the  cargo  alone  is  hypothecated,  the  term  respondentia  is  applied  to 
"  the  contract.  Eespondentia  bonds  rest  on  the  same  general  prin- 
"  ciples  as  bottomry  bonds  on  the  ship,"  ^  and  for  the  present  purpose 
may  be  included  under  bottomry.     The  Court,   as  representing  the 


1  W.  &  B.,  pp.  29,  30. 

2  See  W.  &  B.,  p.  32,  note  [1),  and  The  Graff  Arthur  Bernstorff  (1854),  2  Spinka, 
Eo.  &  Ad.  30. 

^  W.  &  B.,  Pt.  I.,  chap,  ii.,  pp.  37—46. 

*  3  &  4  Vict.  u.  65,  a.  3  ;  W.  &  B.,  pp.  43,  44  ;  The  Evangelistria  (1876),  2  P.  D. 
241,  n. 

5  Admiraltv  Court  Act,  1861  (24  &  25  Vict.  c.  10),  a.  11;  Merchant  Shipping 
Act,  1894  (57"  &  58  Vict.  c.  60),  es.  31—38,  taken  with  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  a.  38,  sub-s.  (1) ;  W.  &  B.,  pp.  44—46. 

«  3  &  4  Vict.  c.  65,  =.  3. 

'  W.  &  B.,  p.  44,  note  {d)  ;  The  Evangelistria  (1876),  2  P.  D.  241,  n.  ;  Taylor  v. 
Carryl  (1857),  20  Howard,  583,  599  (U.  S.). 

»  W.  &  B.,  Pt.  I.,  chap,  iii.,  pp.  47—72. 

9  W.  &  B.,  p.  47. 
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Court  of  Admiralty,  has  original  jurisdiction  to  entertain  an  action  in 
rem  for  any  claim  on  a  bottomry  bond  or  on  a  respondentia  bond. 

{v)  Any  claim  for  damage  done  or  received  by  any  British  or  foreign  * 
ship,  whether  on  the  high  seas  or  not? 

"  The  Court  of  Admiralty  always  exercised  undisputed  jurisdiction 
"  over  torts  committed  by  its  own  subjects  on  the  high  seas,  but  the 
"  ancient  statutes  expressly  prohibited  it  entertaining  any  cause  of 
"  action  arising  within  the  body  of  a  country.  So  far,  however,  as 
"  related  to  the  jurisdiction  of  the  Court  in  cases  of  damage,  this 
"  prohibition  was  almost  entirely  done  away  with  prior  to  the  transfer 
"  of  the  jurisdiction  of  the  Admiralty  Court  to  the  High  Court  of 
"Justice."^  Siuce  the  Admiralty  Court  Act,  1861,  the  Court  of 
Admiralty  has  entertained  suits  for  collision  between  British  ships  in 
foreign  inland  waters ;  and  the.  Court  of  Admiralty,  and  the  High 
Court  as  representing  it,  has  also  entertained  suits  for  collisions 
between  foreign  ships  in  foreign  waters,  and  between  an  English  and 
a  foreign  ship  in  foreign  waters.* 

The  term  "damage"  in  this  claim  includes  personal  injury.*  But  the 
Court  of  Admiralty  never  possessed,  and  the  High  Court  therefore  has 
not  jurisdiction  to  entertain,  an  aotiou  in  rem  for  loss  of  life,  under 
Lord  Campbell's  Act  *  or  otherwise. 

(kj)  Any  claim'  by  the  owner,  consignee,  or  assignee,  of  a  bill  of 
lading  carried,  or  to  be  carried,^  by  any  British  or  foreign  ship  °  into 
any  port  in  England,  for  (1)  damage  done  to  goods  by  the  negligence  or 
misconduct  of  the  owner,  master,  or  crew,  or  (2)  any  breach  of  duty  or 
breach  of  contract,  in  relation  to  the  goods  and  connected  with  damage 
to  them,'^''  on  the  part  of  the  master,  owner,  or  crew}^ 

1  See  The  Mecca,  [1895]  P.  (C.  A.)  25,  108,  jadgment  of  Lindley,  L.  J. 

2  W.  &  B.,  Pt.  I.,  chap,  iv.,  pp.  73—121 ;  3  &  4  Vict.  c.  65,  s.  6;  Admiralty 
Court  Act,  1861  (24  &  25  Vict.  c.  10),  o.  7  ;  Merchant  Shipping  Act,  1894  (57  & 
58  Vict  0  60),  s.  688,  taken  with  Interpretation  Act,  1889,  s.  38,  suh-s.  (1) ;  The 
Clara  Killam  (1870),  L.  R.  3  A.  &  B.  161 ;  The  Malvini  (1863),  Br.  &  L.  57  ;  The 
GriefswaU  (1859),  Sw.  430  ;  The  Sylph  (1867),  L.  R.  2  A.  &  E.  24  ;  The  Diana 
(1862),  Lush.  639 ;  The  Courier  (1862),  Lush.  541  ;  The  Vera  Crun  (1884),  10  App. 
C!as.  59 ;  The  Robert  Fow  (1863),  Br.  &  L.  99.  See  The  Theta,  [1894]  P.  280,  as  to 
meaning  of  damage  done  "  by  "  a  ship. 

s  W   &  B    p   73. 

«  Ibid.,  p.  77  ;  The  Courier  (1862),  Lush.  541 ;  The  Diana  (1862),  Lush.  539  ;  The 
Wallet/  (1868),  L.  R.  2  P.  0.  193. 

6  The  Sylph  (1867),  L.  R.  2  A.  &  E.  24. 
6  The  Vera  Crun  (1884),  10  App.  Cas.  59. 
'  W.  &  B.,  Pt.  I.,  chap,  v.,  pp.  122-126. 

8  TAeiJawzi^  (1863),  Br.  &L.  102. 

9  See  The  Mecca,  [1896]  P.  (C.  A.)  96,  108,  judgment  of  Lindley,  L.  J. 
1°  W   &  B    p    124. 

11  24  Vict.  c.  10,  s.  6 ;  TheBahia  (1863),  Br.  &  L.  61  ;  The  Fatria  (1871),  L.  R.  3 
A  &  E  436  ;  The  Pieve  Superiore  (1874),  L.  R.  5  P.  C.  482;  The  Norway  (1864), 
Br  &  L.  226  ;  The  Dannebrog  (1874),  L.  R.  4  A.  &  E.  386  ;  The  Kasan  (1863),  Br. 
&  L.  1;  The  Tigress  (1863),  Br.  &  L.  38;  The  St.  Cloud  (1863),  Br.  &  L.  4 ;  The 
Princess  Royal  (1870),  L.  E.  3  A.  &  E.  41. 
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This  claim  is  not  maintainable  if  any  owner,  or  part  owner,  of  the 
ship  is  domiciled  in  England. 

The  jurisdiction  of  the  Court  depends  upon  the  Admiralty  Court 
Act,  1861  (24  Vict.  c.  10),  s.  6. 

In  order  that  the  claim  may  be  ndaintainable,  the  following  circum- 
stances must  exist : — 

First.  The  claim  must  be  made  by  the  owner  or  consignee  or 
assignee  of  the  bill  of  lading  of  goods,  and  the  term  "  assignee  "is  to 
be  construed  in  accordance  with  18  &  19  Vict.  c.  Ill,  s.  1.^ 

Secondly.  The  goods  in  respect  of  which  the  action  is  brought  must 
be  goods  carried  or  to  be  carried  into  England.  The  word  "carried" 
is  interpreted  in  a  wide  sense,  and  the  Court  will  entertain  a  claim  for 
short  delivery  of  cargo.-  The  word  "carried"  does  not  mean  imported, 
but  applies  where  goods  are  only  incidentally  brought  into  an  English 
port.^ 

Thirdly.  The  breach  of  duty  or  contract  must  be  in  relation  to  the 
goods,  and  connected  with  damage  to  them.^  Thus  an  action  cannot 
be  maintained  for  a  breach  of  duty  committed  by  the  master  of  the 
ship  before  the  goods  are  put  on  board. 

Fourthly.  No  owner  or  part  owner  of  the  ship  must  be  domiciled' 
in  England.  "  Owner  "  means  owner  at  the  time  when  the  damage  is 
done. 

{yii)  Any  claim  for  salvage.^ 

"  Salvage  is  the  reward  payable  for  services  rendered  in  saving 
"  any  wreck,  or  in  rescuing  a  ship  or  boat,  or  her  cargo,  or  apparel, 
"  or  the  lives  of  the  persons  belonging  to  her  from  loss  or  danger."  ' 

For  all  details  as  to  the  nature  of  salvage,  the  reader  is  referred  to 
books  on  Admiralty  law,  and  especially  to  Williams  &  Bruce' s  Admi- 
ralty Practice.^ 

Eor  our  present  purpose  the  following  poinrs  should  be  noted  : — 

First.  The  Court  of  Admiralty  had  originally  no  jarisdiction  in 
salvage  cases  unless  the  services  were  performed  on  the  high  seas  ;  but 
the  jurisdiction  of  the  Court  has  been  gradually  extended  by  various 

1  See  W.  &  B.,  p.  122  ;  The  St.  Cloud  (1863),  Br.  &L.  4. 

2  The  Damig  (1863),  Br.  &  L.  102. 

3  The  fieve  Superiore  (1874),  L.  R.  5  P.  C.  482  ;   The  Bahia  (1863),  Br.  &  L.  61. 

4  The  Santa  Anna  (1863),  32  L.  J.  P.  &  M.  b.8. 

*  As  to  nature  of  domicil,  see  Rules  1— 11,  pp.  82 — 136,  and  Rule  19,  p.  160, 
amte. 

'  W.  &B.,  Pt.  I.,  chap,  vi.,  pp.  127 — 186,  and  especially  p.  150.  See  also  as  to 
salvage  for  saving  life,  Admiralty  Court  Act,  1861  (24  &  25  Vict.  o.  10),  s.  9,  and 
Merchant  Shipping  Act,  1894,  s.  545,  taken  with  Interpretation  Act,  1889  (52  & 
53  Vict.  c.  63),  s.  38,  sub-s.  (1) :  The  Willem  III.  (1871),  L.  R.  3  A.  &  E.  487 ; 
The  Johannes  (I8611),  Lush.  182  ;   W.  &  B  ,  p.  130. 

'  "  But  salvage  is  not  due  for  services  rendered  to  property  lost  at  sea,  other  than 
"  a  ship,  her  apparel,  or  her  curgo,  or  property  which  had  formed  part  of  these,  or 
"  freight  which  was  being  earned  by  carriage  of  the  cargo."  W.  &  B.,  pp.  127, 
128.     See  The  Gas  Float  Whitton  (No.  2),  [1897]  A.  C.  337. 

*  See  W.  &  B.,  chap,  vi.,  p.  127  and  following. 
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statutes,  and  now,  by  s.  565  of  the  Merchant  Shipping  Act,  1894,  it 
is  provided  that,  subject  to  certain  provisions  in  that  Act,'  the  High 
Court  has  "  jurisdiction  to  decide  upon  all  claims  whatsoever  relating 
"  to  salvage,  whether  the  services  in  respect  of  which  salvage  is 
"  claimed  were  performed  on  the  high  seas  or  within  the  body  of  any 
"  county,  or  partly  on  the  high  seas  and  partly  within  the  body  of  any 
"  county,  and  whether  the  wreck  in  respect  of  which  salvage  is  claimed 
"  is  found  on  the  sea  or  on  the  land,  or  partly  on  the  sea  and  partly 
"  on  the  land."  2 

Secondly.  The  jurisdiction  to  entertain  claims  for  salvage  of  life 
extends  to  the  salvage  of  life  from  any  British  ship  wheresoever  the 
service  may  be  performed,  and  from  any  foreign  ship  where  the  service 
has  been  rendered  either  wholly  or  in  part  in  British  waters,  and 
may,  under  an  agreement  with  the  government  of  any  foreign  country, 
be  extended  by  Order  in  Council  to  cases  in  which  the  services  are 
rendered  by  the  saving  of  life  from  a  ship  of  such  foreign  country, 
whether  within  British  waters  or  not.^ 

{viii)  Any  claim  for  towage*  against  any  British^  or  foreign  ship.'' 
{ix)  Any  claim  for  necessaries  supplied  to  any  foreign  ship.'' 
This  claim,  which  rests  upon  3  &  4  Vict.  c.  65,  s.  6,  applies  only  to 
foreign  ships ;  but  a  claim  against  a  ship  which,  at  the  time  when  the 
necessaries  were  supplied,  belonged  to  a  foreigner,  cannot  be  defeated 
by  a  transfer  to  a  British  owner  before  *  or  after'  the  commencement 
of  the  action.  The  words  of  the  section  give  the  Court  jurisdiction  to 
entertain  claims  for  necessaries  supplied  to  a  foreign  ship  in  a  British '° 
or  colonial  port,  or  upon  the  high  seas,"  but  not  for  necessaries  supplied 
to  a  foreign  ship  in  a  foreign  port  which  is  not  also  a  port  on  the 

I  As  to  -which  see  "W.  &  B.,  pp.  143—189. 

«  Merchant  Shipping  Act,  1894,  b.  565,  re-enacting  Merchant  Shipping  Act,  1854, 
s  476  See  further,  as  to  salvage  for  saving  life,  Admiralty  Court  Act,  1861,  s.  9 ; 
Merchant  Shipping  Act,  1894,  s.  545  ;  W.  &  B.,  p.  130 ;  The  Willem  III.  (1871), 
L.  R.  3  A.  &  E.  487  ;   The  Johannes  (1860),  Lush.  182. 

"  It  .  .  .  seems  a  question  of  some  doubt  whether  the  Legislature,  by  enacting 
"  the  provision  contained  in  the  547th  section  of  the  Merchant  Shipping  Act,  1894, 
"  has  not  again  brought  back  the  law  to  what  it  virtually  was  between  1854  and 
"  1868  and  provided  that  the  Admiralty  Division  can  no  longer  exercise  any 
"  primary  jurisdiction,  except  with  regard  to  costs  and  damages,  over  any  claim  in 
"  respect  of  salvage,  except  where  either  the  value  of  the  property  saved  exceeds 
"  1,000?.,  or  the  amount  claimed  exceeds  3002."     W.  &  B.,  p.  151. 

s  Merchant  Shipping  Act,  1894,  s.  545  ;  and  W.  &  B.,  p.  144,  note  (?). 

4  3  &  4  Vict.  0.  68,  s.  6  ;  W.  &  B.,  Part  I.,  chap.  vm. 

6  As  to  meaning  of  " British "  and  "foreign,"  see  note  1,  p.  788,  ante. 

6  W.  &  B.,  p.  187.     Compare  The  Mecca,  [1895]  P.  (C.  A.)  95,  108,  judgment  of 

"?  3T4  Tict.  c.  65,  s.  6 ;  W.  &  B.,  chap,  viii.,  pp.  190—199 ;  The  Senrich  Bjorn 
(1886),  11  App.  Cas.  270.  See  The  Mecca,  [1895]  P.  (0.  A.)  95,  overrubng  The 
India  (1863),  32  L.  J.  P.  &  M.  185,  186,  judgment  of  Dr.  Lushington,  and  note 
that  cases  which  do  not  come  within  claim  ix.  may  come  within  claim  x. 

s  The  Ella  A.  CUrh  (1863),  Br.  &  L.  32,  37. 

9  The  Frincess  Charlotte  (1864),  33  L.  J.  P.  &  M.  188. 

'I  The  Senrich  Bjorn  (1886),  11  App.  Cas.  270. 

II  The  Wataga  (1856),  Sw.  166  ;  W.  &  B.,  p.  191. 
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high  seas,'  and  "  it  has  been  laid  down  in  general  terms  that  the 
"  Court  will  entertain  claims  for  necessaries  only  in  cases  where  the 
"  owners  would  be  liable  at  common  law."  '^ 

{x)  Any  claim  for  necessaries  supplied  to  any  ship^  elsewhere  than 
■in  the  port  to  which  she  belongs.^ 

This  claim  is  not  maintainable  if  any  owner,  or  part  owner,  of  the  ship 
is  domiciled^  in  England.^ 

This  claim,  the  jurisdiction  to  entertain  which  depends  upon  the 
Admiralty  Court  Act,  1861,  s.  5,  applies  whether  the  ship  to  which 
the  necessaries  are  supplied  be  British  or  foreign.' 

The  jurisdiction,  to  maintain  the  claim  is  subject  to  two  restric- 
tions :  — 

(1)  The  necessaries  must  not  be  supplied  in  the  port  to  which  the 
ship  belongs. 

(2)  No  owner  of  the  ship  must  be  domiciled  in  England  or  Wales. 
(xi)  Any  claim  of  the  master  or  seamen  for  wages  earned  on  board  any 

British  or  foreign^  ship,  and  of  the  master  for  disbursements  on  account 
of  such  ship.^ 

No  distinction  is  drawn  between  claims  by  those  serving  on  board 
British  ships,  and  claims,  either  by  foreigners  or  by  British  subjects, 
against  foreign  vessels  which  happen  to  be  in  the  ports  of  this  king- 
dom. At  the  same  time  the  exercise  of  this  jurisdiction  is,  as  regards 
a  foreign  ship,  discretionary  with  the  Court ;  and  if  the  consent  of 
the  representative  of  the  government  to  which  the  vessel  belongs  is 
withheld  upon  reasonable  cause  being  shown,'"  the  Court  may  decline 
to  exercise  its  authority." 

[xii)  Any  claim  for  building,  equipping,  or  repairing  any  British  or 
foreign  '^  ship,  where,  at  the  commencement  of  the  action,  the  ship  is,  or 
the  proceeds  thereof  are,  under  arrest}^ 

{xiii)  Any  claim  to  enforce  a  judgment  in  rem  obtained  against  a 
British  or  foreign  ship  in  a  foreign  Courts* 

'   The  Mecca,  [1895]  P.  (C.  A.)  95,  108,  judgment  of  Lindley,  L.  J. 

2  W.  &  B.,  p.  192. 

'  I.e.,  any  ship,  whether  British  or  foreign.  See  The  Mecca,  [1895]  P.  (C.  A.) 
95,  overruling  The  India  (1863),  32  L.  J.  P.  &  M.  185. 

^  24  &  25  Vict.  0.  10,  s.  5  :  W.  &  B.,  p.  197  ;  The  Pacific  (1864),  Br.  &  L.  243 ; 
Ex  parte  Michael  (1872),  L.  R.  7  Q.  B.  658  ;  The  Two  Miens  (1872),  L.  R.  4  P.  0. 
161  ;  The  Henrieh  Bforn  (1886),  11  App.  Cas.  270  ;  The  Blla  A.  Clark  (1863),  Br.  & 
L.  32. 

^  As  to  nature  of  domicil,  see  Rules  1 — 11,  pp.  82 — 136,  ante. 

«  The  Bahia  (1863),  Br.  &  L.  61. 

'  The  Mecca,  [1895]  P.  (0.  A.)  95. 

8  W.  &  B.,  p.  211.     See  The  Mecca,  [1895]  P.  (0.  A.)  95. 

^  Admiralty  Court  Act,  1861,  s.  10  ;   W.  &  B.,  Pt.  I.,  chap,  ix.,  pp.  200—221. 

1"  The  Leon  XIII.  (1883),  8  P.  D.  (0.  A.)  121. 

"  The  Nina  (1867),  L.  R.  2  P.  C.  38.     See  W.  &  B.,  p.  211. 

i»  The  Mecca,  [1895]  P.  (C.  A.)  95,  108,  judgment  of  Lindley,  L.  J. 

13  W.  &  B.,  pp.  198,  199  ;  24  Vict.  c.  10,  e.  4 ;  The  Aneroid  (1877),  2  P.  D.  189. 

"  The  City  of  Mecca  (1879),  5  P.  D.  28  ;  (1881),  6  P.  D.  (C.  A.)  106  ;  The  Bold 
Buccleugh  (1851),  7  Moore,  P.  C.  267  ;  W.  &  B.,  p.  121. 
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A  judgment  in  rem  was  obtained  against  a  ship  in  a  foreign  Court 
of  Admiralty  whereby  the  plaintiff  in  the  foreign  action  was  entitled 
to  recover  25,000^.  The  judgment  not  having  been  satisfied,  the  ship 
comes  into  an  English  port.  A,  the  plaintiff  in  the  foreign  action, 
brings  an  action  in  rem  against  the  ship  in  respect  of  the  foreign 
judgment.     The  Court  has  jurisdiction  to  entertain  the  action.^ 

This  claim  (it  is  submitted)  may  be  put  in  a  more  general  form, 
and  it  may  be  laid  down  that  the  Court  has  j  urisdiction  to  entertain 
an  action  in  rem  for  the  enforcement  of  any  maritime  lien  if  the  case 
is  one  in  which,  according  to  English  law,  a  maritime  lien  exists. 


NOTE  12. 
THEOEIES   OF   DIVOEOE. 

The  doctrine  maintained  by  the  Courts  of  any  country  with  regard 
to  jurisdiction  in  matters  of  divorce  and  points  connected  therewith 
ultimately  depends  upon  the  view  entertained  by  such  Courts  with 
regard  to  the  nature  of  divorce.  On  this  matter  three  different 
theories,  resting  at  bottom  on  the  different  views  which  may  be  taken 
of  marriage,  have  been  maintained  at  different  times  and  in  different 
countries.  These  theories  may  for  convenience  be  termed  the  "con- 
tractual theory,"  the  "  penal  theory,"  and  the  "status  theory"  of 
divorce. 

(A)  The  Contractual  Theory.— Marriage  may  be  regarded 
mainly  as  a  contract  between  the  parties  thereto.  On  this  view  of 
marriage,  divorce  is  naturally  regarded  as  the  rescission  of  the  mar- 
riage contract,  on  the  terms  or  conditions  (if  any)  for  its  determination 
agreed  upon  between  the  parties  at  the  time  of  the  marriage ;  as,  for 
example,  that  it  might  be  put  an  end  to  on  the  ground  of  incom- 
patibility of  temper,  or  of  the  husband's  desertion  of  the  wife.  Even 
on  what  may  be  termed  the  extreme  contractual  theory,  marriage  has 
never  in  modern  times  been  put  on  exactly  the  same  footing  as  other 
agreements.  The  conditions  of  the  contract,  as  to  its  rescission  and 
otherwise,  have  never,  in  Christian  countries  at  least,  been  held  to  be 
subject  to  variation  at  the  will  of  the  parties,  but  have  always  been 
treated  as  determined  by  the  law  of  the  country  under  the  law  whereof 
the  marriage  is  made.  It  has  further  been  almost  universally  held 
that  a  marriage  can  be  dissolved  only  by  public  authority.  8tiU,  on  the 
contractual  view,  a  divorce  may  fairly  be  described  as  the  rescission  of 
a  contract,  and  the  right  to  divorce  may  be  regarded  as  the  right  of 

1  The  City  of  Mecca  (1881),  6  P.  D.  (C.  A.)  106.  The  action  failed  iB  the  particular 
case  because  the  foreign  judgment  was  not  a  judgment  in  rem,  but  the  principle 
was  apparently  admitted.     The  jurisdiction  does  not  depend  upon  statute. 
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the  party  aggrieved  to  have  the  marriage  contract  rescinded  on  the 
conditions,  if  any,  agreed  upon  between  the  parties  with  reference  to 
its  rescission. 

Results  of  Theory. — From  this  theory  two  consequences  naturally 
ensue.  First,  if  the  parties  marry  under  a  law  which,  like  that  of 
England  before  1858,  or  of  modern  Italy,  does  not  recognise  divorce, 
neither  of  them  can  have  under  any  circumstances  the  right  to  petition 
the  tribunals  of  any  country  whatever  for  a  divorce.  For  a  person  who 
has  married,  for  instance,  under  the  law  of  Italy,  has  entered  into  an 
agreement,  one  of  the  terms  of  which  is  that  it  shall  never  be  rescinded. 
He  cannot,  therefore,  have,  in  virtue  of  this  contract,  a  ground  for 
applying  to  the  Courts  of  any  country  whatever  for  its  rescission.' 
Secondly,  jurisdiction  in  matters  of  divorce  belongs,  on  this  view,  ex- 
clusively to  the  tribunals  of  the  country  under  the  law  of  which  the 
marriage  was  celebrated.  The  latter  conclusion  is  no  doubt  not  an 
inevitable,  but  is  certainly  a  natural,  result  of  the  general  theory. 

Defects  of  Theory. — The  contractual  theory,  though  often  maintained, 
has  never  been  found  satisfactory.''  The  parties  to  a  marriage  do  not, 
in  fact,  contemplate  its  rescission,  but  intend  to  enter  into  an  agree- 
ment for  life.  The  intervention,  again,  of  the  state  aims  rather  at 
the  punishment  of  an  offender  or  the  relief  of  a  person  injured  by  the 
misconduct  of  another,  than  at  the  giving  effect  to  a  contract. 

(B)  Penal  Theory. — Marriage  may  be  regarded  as  a  contract 
imposing  on  each  of  the  parties  duties  in  the  fulfilment  of  which  the 
state  is  so  much  concerned  that  the  breach  thereof  exposes  the  offender 
to  legal  penalties.  On  this  view  of  marriage  a  divorce  is  naturally 
regarded  as  the  penalty  inflicted  by  the  state  on  offences  against  the 
marriage  relation. 

Results  of  Theory. — The  "penal  theory''  is  inconsistent  with  the 
view  that  the  right  to  divorce  depends  on  the  terms  imposed  by  the 
law  under  which  the  parties  married.  The  liability  to  divorce  depends, 
on  the  penal  theory,  like  the  liability  to  other  criminal  punishments, 
on  the  law  of  the  place  where  the  criminal  is  residing,  or  where  the 
offence  is  committed.  Hence,  jurisdiction  in  matters  of  divorce  is, 
on  this  view,  given  by  the  temporary  residence  of  married  persons 
within  a  given  country,  especially  if  the  offence  against  the  marriage 
relation,  e.g.,  adultery,  is  committed  within  the  limits  of  such  country. 
The  penal  theory  of  divorce  has  not,  on  the  whole,  been  favoured  by 
English  tribunals,^  but  has  certainly  influenced  Scotch  Courts,  and 

1  Toveyy.  Lindsay  (1813),  1  Dow.  117,  131,  140. 

2  Warrender  v.  Warrender  (1835),  2  CI.  &  F.  488  ;  Mordaunt  v.  Mordaunt  (1870), 
L.  E.  2  P.  &  D.  109,  126,  judgment  of  Lord  Penzance. 

3  Mordaunt  v.  Moneriefe  (1874),  L.  R.  2  So.  Ap.  374.  Thus  a  committee  of  a 
lunatic  may  bring  a  suit  for  the  dissolution  of  the  lunatic's  marriage.  BaJeer  v. 
Saker  (1880),  5  P.  D.  142.  "Proceedings  of  this  kind  [i.e.,  for  divorue]  are  not 
"  criminal,  and  if  not  criminal  then  they  must  be  civil,  for  there  cannot  be  quasi- 
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affords  the  theoretical  justification  for  the  freedom  with  which  they 
have  in  practice  exercised  jurisdiction  in  matters  of  divorce." 

Defects  of  7%eory.— This  theory  has  at  least  two  defects.  Divorce, 
in  the  first  place,  is  not  of  necessity  a  penal  proceeding.  It  may,  as 
in  countries  where  it  is  granted  because  of  the  lunacy  of  one  of  the 
parties  to  the  marriage,  not  be  the  punishment  for  any  offence,  and 
is,  in  any  case,  far  more  naturally  looked  upon  as  a  measure  of 
relief  to  the  husband  or  wife,  or  to  both,  than  as  a  punishment  to 
either.^  In  the  second  place,  if  divorce  be  the  punishment  for  a  crime, 
there  is  a  difficulty  in  seeing  why  it  should  have  an  extra-territorial- 
effect. 

(0)  Status  Theory.— Marriage  may  be  regarded  as  a  contract 
which  creates  or  constitutes  a  special  status,  viz.,  the  status  or  condition 
of  husband  and  wife.  On  this  view  of  marriage  a  divorce  is  the  act 
by  which  a  state  through  a  public  authority  dissolves  or  puts  an  end  to 
the  marriage  status. 

Results  of  Theory.— First,  the  claim  to  divorce  has,  on  this  view,  no 
connection  with  the  terms  of  the  marriage  contract,  for  a  .divorce  is 
not  the  rescission  of  an  agreement,  but  the  extinction  of  a  status,  the 
continuance  of  which  is  in  the  judgment  of  the  state  inexpedient, 
whether  on  grounds  of  justice  or  of  policy.  Hence,  secondly,  the  fact 
that  the  parties  were  married  under  a  law  which  did  not  recognise 
divorce  affords  no  reason  why  the  Courts  of  a  state,  the  law  of  which 
does  recognise  divorce,  should  not  dissolve  their  marriage.  Thirdly, 
jurisdiction  to  dissolve  a  marriage  naturally  belongs  on  this  view 
exclusively  to  the  tribunals  of  the  country  where  the  parties  are 
domiciled.  For  this  is,  according  to  the  doctrine  generally  prevalent, 
the  country  to  which  the  parties  belong,  and  by  the  law  of  which 
their  status  is  determined.*  Fourthly,  a  judgment  pronounced  by  such 
tribunals  has  effect  everywhere. 

It  should  be  noticed  that  the  Courts  of  countries,  whose  law  mates 
allegiance  and  not  domicil  determine  a  person's  status,  would  naturally 
hold  that  the  right  to  divorce  depends  on  the  law  of  the  country  of 
which  the  parties  to  a  marriage  are  citizens,  and  that  jurisdiction  in 
matters  of  divorce  belongs  exclusively  to  the  Courts  of  such  country. 

"  civil  or  jMBsj -criminal  cases."  Branford  v.  Branford  (1878),  i  P.  D.  72,  73, 
judgment  of  Hannen,  President. 

'  For  Scotch  views  of  divorce  jurisdiction,  see  Mackay,  Court  of  Session,  ii., 
pp..  262—268. 

2  See  judgment  of  Brett,  L.  J.,  Nitoyet  v.  Nihoyet  (1878),  4  P.  D.  (C.  A.)  1,  9 ; 
Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517;  Baier  v.  Batei;  [1906]  P.  (C.  A.) 
209,  238. 
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NOTE  13. 

EFFECT  OF  FOEEIGN  DIVOEOE  ON  ENGLISH 
MAEEIAGE. 

(A)  State  of  the  Law  before  1858. — Till  the  year  1858,  when  the 
Matrimonial  Causes  Act,  1857,  came  into  operation,  our  Courts  in- 
clined towards  the  contractual  theory  of  divorce,'  and  on  the  whole 
held  that  the  right  to  divorce  depended  on  the  terms  of  the  marriage 
contract."  From  this  theory,  combined  with  the  fact  that  no  means 
then  existed  by  which  a  marriage  could  be  dissolved  in  due  course  of 
law  by  the  English  Courts,'  arose  two  doctrines  which,  on  the  whole, 
received  the  approval  of  English  tribunals. 

The  first  doctrine  was  that  no  foreign  Court  could,  under  any  circum- 
stances, pronounce  a  divorce  which  should  be  held  valid  in  England  of 
the  parties  to  an  English  marriage.     This  view,  which  was  a  legitimate 
inference  from  the  premises  on  which  it  was  based,  may  be  termed  the 
received  doctrine.     No  decision  can  be  cited  which  shows  that  our  Courts 
ever,  prior  to  1858,  recognised  the  right  of  foreign  tribunals  to  dissolve 
an  English  marriage,  and  several  decisions  exist  which  can  hardly  with 
fairness  be  interpreted  as  consistent  with  the  opinion  that  an  English 
marriage  was,  under  any  circumstances,  dissoluble.*    But,  though  the 
dogma  that  an  English  marriage  was  indissoluble  was  the  received 
opmion  of  the  Courts,  it  was  one  which  never  obtained  decisive  judicial 
sanction.    The  cases  which  could  be  cited  in  its  support  do  not  go 
further  than  showing  that  our  Courts  would  not  recognise  a  divorce 
when  the  parties  to  it  were  not  domiciled  in  the  country  where  the 
divorce  was  obtained,  and  it  has  even  been  maintained  that  the  posi- 
tion, that  a  foreign  tribunal  can  dissolve  an  English  marriage  when 
the  parties  thereto  are  domiciled  within  its  jiu'isdiction,  is  consistent 
with  all  English  decisions,  though  it  may  not  be  consistent  with  the 
resolution  of  the  judges  in  Lolley\  Case?     Though,  in  short,  before 
1858,  the  contractual  theory  was,  on  the  whole,  predominant,  yet  it 
never  received  fuU  legal  recognition,  while  its  effects  were  counter- 
acted by  the  partial  influence  of  what  we  have  termed  the  status 
theory  of  divorce.^ 

The  second  doctrine  resulting  from  the  contractual  theory  was  that 
every  marriage  celebrated  in  England  was  an  EngHsh  marriage,  and^ 

'  See  Note  12,  ante. 

2  Toney  v.  Lmdsay  (1813),  1  Dow.  117,  131,  140. 

3  Wilkinson  v.  Gibson  (1867),  L.  R.  4  Eq.  162,  168. 

*  Lolley's  Case  (1812),  2  01.  &  F.  567  ;  Macarthy  v.  Be  Gaix  (1831),  2  01.  &  F.  568. 
s  Shaw  V.  OouU  (1868),  L.  R.  3  H.  L.  55,  85. 

"  Warrender  v.   Warrender  (1835),  2  01.  &  F.  488;  Conway  v.  Beazley  (1831),  3- 
Hagg.  Eoc.  639. 
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therefore,  indissoluble  by  the  decree  of  a  foreign  tribunal.  Hence  it 
was  on  one  occasion  decided  that  the  marriage  in  England  of  a  Dane 
domiciled  in  Denmark  could  not,  as  far  as  effects  in  England  went 
be  dissolved  by  a  Danish  divorce.  The  conclusion,  however,  that 
every  marriage  celebrated  in  England  was  an  English  marriage,  and, 
therefore,  indissoluble,  was  erroneous,  even  on  the  contractual  theory 
of  divorce.  For  even  if  the  right  to  divorce  depends  on  the  terms  of 
the  marriage  contract,  these  terms  are  fixed  by  the  law  of  the  country 
subject  to  which  the  marriage  is  made,  which,  no  doubt,  is  in  general 
the  law  of  the  country  where  the  marriage  is  celebrated,  but  may  be 
the  law  of  the  country  where  the  husband  is  domiciled.  This  was 
perceived  long  before  the  passing  of  the  Matrimonial  Causes  Act, 
1857,  and  the  better,  though  not  the  predominant  opinion  became, 
that  the  marriage  in  England  between  parties  of  whom  the  husband 
was  domiciled,  for  example,  in  Scotland,  was  not  an  English  but  a 
Scotch  marriage,  and,  therefore,  not  affected  by  the  rule  making 
English  marriages  indissoluble.'  The  state  of  the  law,  therefore,  prior 
to  1858,  may  be  thus  summed  up. 

First.  An  English  marriage  was  generally  held  to  be  indissoluble, 
though  some  lawyers  inclined  to  the  opinion  that  when  the  parties  to 
such  a  marriage  were  domiciled  in  a  foreign  country  they  might  obtain 
a  divorce  which  would  be  held  valid  in  England. 

Secondly.  The  Courts  often  identified  a  marriage  celebrated  in 
England  with  an  English  marriage,  but  the  better  opinion  was  that 
the  character  of  a  marriage  depended  on  the  domioil  of  the  husband  at 
the  time  of  its  celebration. 

(B)  State  of  the  Law  since  1858. — Our  Courts  have,  since  1858, 
surrendered  the  theory  that  an  English  marriage  cannot  be  dissolved 
by  a  foreign  divorce,  and  admit  that  where  the  parties  to  such  a 
marriage  are  hona  fide  domiciled  in  a  foreign  countrj',  the  tribunals  of 
that  country  have  jurisdiction  to  pronounce  a  divorce  which  will  be 
held  valid  iu  England.  This  view  of  the  present  state  of  the  law  has 
been  put  forward  throughout  this  treatise,'  and  can  be  maintained 
with  confidence  on  the  following  grounds : — 

First.  The  Matrimonial  Causes  Act,  1857,  strikes  at  the  root  of 
the  theory  that  no  English  marriage  can  be  dissolved  by  a  foreign 
Court.  For  the  Act,  by  providing  regular  means  for  divorce,  disposes 
of  the  contention  that  an  English  marriage  is  a  contract  entered  into 
on  the  terms  that  it  shall  never  be  rescinded;  and  further,  being 
applicable  to  marriages  made  before  the  time  when  the  Act  passed, 
amounts  to  something  like  a  legislative  declaration  that  the  right  to 
divorce  does  not  depend  upon  the  terms  of  the  marriage  contract. 

1  Warrmder  v.  Warrender  (1836),  2  CI.  &  F.  488.     See,  now,  Eaney  v.  Farnie 
(1882),  8  App.  Cas.  43. 

2  See  Rule  86,  p.  381,  ante. 
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Secondly.  Even  independently  of  the  effect  of  the  Act,  English 
judges  have,  in  modern  times,  shown  an  inclination  to  reject  the 
contractual  theory  of  divorce,'  and,  at  the  same  time,  have,  on  one 
occasion,  at  least,  distinctly  repudiated  vrhat  we  have  termed  the 
penal  theory." 

Thirdly,  It  is  now  clearly  decided  that  the  Courts  of  a  country 
where  a  husband  and  wife  are  domiciled  at  the  time  of  proceedings 
for  divorce  have  jurisdiction,  and,  subject  to  certain  very  limited 
exceptions,  have  exclusive  jurisdiction^  to  divorce  such  husband  and 
wife.  Hence  a  divorce  pronounced  by  a  divorce  Court  of  a  foreign 
country  where  the  parties  to  an  English  marriage  are  domiciled  wUl 
dissolve  an  English  marriage  and  be  held  valid  in  England,  and  this 
even  though  the  divorce  is  granted  for  a  cause  which  would  not  be 
held  a  ground  for  divorce  under  the  law  of  England.* 

A  foreign  divorce,  therefore,  if  pronounced  by  a  divorce  Court  of 
the  country  where  the  parties  to  an  English  marriage  are  domiciled, 
will,  under  the  present  state  of  the  law,  dissolve  an  English  marriage 
and  be  held  valid  in  England. 

(0)  Jurisdiction  of  Scotch  Courts  to  dissolve  an  English  marriage  ? 
— The  Scotch  Courts  adopting  in  the  main  the  "  penal "  theory  of 
divorce"  have  never  admitted  that  the  fact  of  a  marriage  being 
celebrated  in  England,  or  of  its  being  in  strictness  an  English 
marriage,  deprives  them  of  jurisdiction  to  grant  a  divorce." 

They  have  further  maintained  that  jurisdiction  is  given  by : — 

(1)  the  commission  in  Scotland  of  a  divorce  offence  {locus  delicti) 
and  the  personal  citation  of  the  defendant ; ''  or 

(2)  the  residence  of  the  parties  (i.e.,  in  effect  of  the  husband)  in 
Scotland  for  a  period  of  forty  days  ;  ^  or 

(3)  the  honA  fide  domicil  of  the  parties  in  Scotland. 

The  English  Courts  have  never  conceded  the  validity  of  all  the 
claims  put  forward  by  Scotch  tribunals.  They  showed  at  one  time,  as 
already  pointed  out,'  a  disposition  to  maintain  that  every  marriage 
celebrated  in  England  was  an  English  marriage,  and  that  a  Scotch 
divorce  could  not  dissolve  an  English  marriage  as  regards  its  effect  in 


'  Mordaunt  v.  Mordaimt  (1870),  L.  R.  2  P.  &  D.  109,  127  ;  Shaw  v.  Gmld  (1868), 
L.  E.  3  H.  L.  55,  90,  91. 

'^  Mordaunt  v.  Moncrieffe  (1874),  L.  R.  2  Sc.  Ap.  374. 

2  See  Exception  to  Rule  52,  p.  263,  ante,  and  Exception  to  Rule  87,  p.  386,  ante. 

*  Scott  ^r.  Attorney-General  (1886),  11  P.  D.  128  ;  Bater  v.  Bater,  [1906]  P.  (C.  A.) 
209  ;  oonf.  In  re  Stirling,  [1908]  W.  N.  130. 

*  See  p.  795,  ante;   Vtterton  v.  Tewsh  (1811),  Ferg.  Div.  Oases,  23. 

8  2  Eraser,  "  Treatise  on  Husband  and  Wife,"  2nd  ed.,  pp.  1276—1294  ;  War- 
render  V.  Warrender  (1835),  2  CI.  &  E.  488. 

'  2  Eraser,  2nd  ed.,  1288,  1289. 

8  See  Singer  v.  Churchill  (1840),  2  D.  302  ;  Jack  v.  Jack  (1862),  24  D.  467  ;  2 
Eraser,  pp.  1276—1283. 

'  Page  795,  ante. 
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England,'  and  have  since  no  less  than  before  the  passing  of  the 
Matrimonial  Causes  Act,  1857,'*  strenuously  maintained  that  no  decree 
of  a  Scotch  Court  can  divorce  the  parties  to  an  English  marriage, 
unless  they  are  domiciled  in  Scotland  at  the  time  of  the  divorce.  This 
difference  of  view  as  to  jurisdiction  in  the  matter  of  divorce  has  led 
to  some  practical  inconvenience  and  to  much  debate.  The  result, 
however,  of  a  controversy  which  has  now  lasted  for  years  is  not 
altogether  unsatisfactory,  and  may  be  thus  summed  up : — 

The  Scotch  Courts,  as  represented  at  any  rate  by  the  House  of 
Lords,  would  appear  to  have  surrendered  the  claim  to  dissolve  the 
marriage  of  persons  not  domiciled  in  Scotland,  or  at  least  to  look  with 
great  doubt  on  the  doctrine  that  either  the  locus  delicti  or  residence 
for  forty  days  gives  jurisdiction  in  matters  of  divorce.^  It  is,  how- 
ever, perfectly  clear  that  the  Scotch  Courts,  even  if  they  surrender 
other  grounds  of  jurisdiction,  claim  jurisdiction  to  dissolve  the 
marriage  of  any  persons  domiciled  in  Scotland.^ 

As  the  English  Courts  have  now  conceded  that  an  English  marriage 
may  be  dissolved  by  the  tribunals  of  any  country  where  the  parties 
are  domiciled  at  the  time  of  their  divorce,^  it  foUows  that  a  Scotch 
divorce  wUI  be  held  valid  in  England  if  the  parties  to  the  marriage 
are  at  the  time  of  the  divorce  domiciled  in  Scotland,  and  unless  they 
are  so  domiciled  will  in  general  not  be  held  valid. 


NOTE   14. 
DIVOECES  UNDEE  THE  INDIAN  DIVOECE  ACT,  &c. 

Indian  Divorces. 

Is  a  divorce  granted  under  the  Indian  Divorce  Act,  No.  IV.  of  1869, 
on  the  petition  of  a  person  resident,  though  not  domiciled  in  India,  valid? 
This  inquiry  comprises  two  separate  questions  : — 
First  question.  Is  such  a  divorce  valid  in  British  India  f 
Answer.  The  right  reply  to  this  inquiry  depends  upon  the  language 
of  the  Indian  Divorce  Act,  No.  IV.  of  1869.« 

The  material  parts  of  that  Act  run  as  follows : — 
Sect.  2  (part).  "  This  Act  shall  extend  to  the  whole  of  British  India, 
"  and  (so  far  only  as  regards  British  subjects  within  the  dominions 

1  Zolley'a  Case  (1812),  2  CI.  &  F.  667. 

2  Shaw  V.  Gould  (1868),  L.  R.  3  H.  L.  53. 

s  Fitt  V.  Pitt  (1864),  4  Macq.  627 ;  Jack  v.  Joels  (1'862),  24  I).  467 ;  Mnger  v. 
Churchill  (1840),  2  D.  302. 

1   Warrender  \.  Warrender  (1835),  2  CI.  &  F.  488. 

6  See  Bule  86,  p.  381,  ante;  and  Bater  v.  Bater,  [1906]  P.  (C.  A.)  209. 

5  No  one  -will  seriously  mamtain  that  the  Act  is  an  enactment  which,  as  regards- 
British  India,  lies  beyond  the  legislative  authority  of  the  Governor-General  in 
Council.     See  Ilbert,  Government  of  India  (2nd  ed.),  p.  199. 
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"  hereinafter  mentioned)  to  the  dominions  of  Princes  and  States  in 
"  India  in  alliance  with  Her  Majesty. 

"  Nothing  hereinafter  contained  shall  authorise  any  Court  to  grant 
"  any  relief  under  this  Act,  except  in  cases  where  the  petitioner  pro- 
"  f esses  the  Christian  religion  and  resides  in  India  at  the  time  of 
"  presenting  the  petition  ; 

"  or  to  make  decrees  of  dissolution  of  marriage  except  in  the  foUow- 
"  ing  cases  : — (a)  Where  the  marriage  shall  have  been  solemnized  in 
"  India.  .  .  ." 

Sect.  7.  "  Subject  to  the  provisions  contained  in  this  Act,  the  High 
"  Courts  and  District  Courts  shall,  in  all  suits  and  proceedings  here- 
"  under,  act  and  give  relief  on  principles  and  rules  which,  in  the 
"  opinion  of  the  said  Courts,  are  as  nearly  as  may  be  conformable  to 
"  the  principles  and  rules  on  which  the  Court  for  Divorce  and  Matri- 
"  monial  Causes  in  England  for  the  time  being  acts  and  gives  relief." 

The  meaning  of  these  enactments  is  open  to  some  doubt.  The 
■word  "resides"  in  sect.  2  may  (it  has  been  suggested)  mean  "is 
domiciled  in  India."'  It  is  again  possible,  though  not  likely,  that 
sect.  7,  which  requires  the  Indian  Divorce  Courts  to  give  relief  on 
principles  and  rules  which  are  as  nearly  as  may  be  conformable  to 
the  principles  and  rules  on  which  the  English  Divorce  Court  for  the 
time  being  acts  and  gives  relief,  indirectly  imposes  on  the  Indian 
Courts  the  duty  of  following  the  doctrine  now  maintained  by  the 
English  Divorce  Court,^  as  also  by  the  Privy  Council,^  that  domicQ,  as 
contrasted  with  residence,  is  the  proper  basis  of  divorce  jurisdiction ; 
and  if  either  s.  2  or  s.  7  of  the  Indian  Divorce  Act  could  be 
construed  in  the  way  suggested,  a  divorce  granted  to  a  petitioner 
residing,  though  not  domiciled  in  India,  would  be  invalid  in  India 
and  everywhere  else,  for  the  simple  reason  that  it  would  not  be 
granted  in  accordance  with  the  Indian  Divorce  Act.  But  the  proposed 
construction  of  s.  2,  as  also  of  s.  7,  is  forced.  The  natural  interpreta- 
tion of  these  enactments  is  that  the  Indian  Courts  have  jurisdiction, 
other  conditions  being  fulfilled,  to  grant  a  divorce  to  a  petitioner  who 
resides,  though  he  is  not  domiciled,  in  India.*  This  explanation  of 
the  enactments  referred  to  is  confirmed,  if  not  necessitated,  by  two 
considerations.  The  first  is,  that  on  the  26th  of  February,  1869, 
Maine,  when  moving  that  the  Report  of  the  Select  Committee  on  the 
Divorce  Bill  should  be  taken  into  consideration,  stated  in  so  many 


'  See  Rattigan,  Law  of  Divorce  (India),  p.  11. 

«   Wilson  V.  Wilson  (1872),  L.  R.  2  P.  &  D.  435,  442. 

^  Le  Mesuritr  v.  Le  Mesurier,  [18951  A.  C.  517,  540. 

*  But  althougli,  for  the  purposes  Of  Indian  municipal  law,  mere  residence  in 
India  is  sufficient,  it  is  submitted  that  such  residence  must  at  least  be  bond  fide  and 
must  not  be  mere  colourable  residence  for  the  purpose  of  obtaining  relief  under  the 
Act,  nor,  probably,  must  it  be  the  sojourn  in  India  of  a  mere  casual  trafeUer.  See 
Rattigan,  p.  6. 

D.  3  F 
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words  tliat  ' '  sect.  2  of  the  Bill  does  not  make  it  a  condition  that  the 
petitioner  should  be  domiciled  "  in  India,  and  explained  his  reasons 
lor  basing  the  divorce  jurisdiction  of  the  Indian  Courts  on  residence 
rather  than  on  domicil.'  The  second  consideration  is  that  Indian 
Divorce  Courts  have  in  fact  granted  divorces  to  petitioners  not 
domiciled  in  British  India.  We  may  conclude  then  with  confidence 
that  the  Indian  Courts  have  jurisdiction  to  grant  divorce  to  a  person 
resident^  though  not  domiciled  in  India,  and  (what  is  reaUy  the  same 
thing)  that  such  a  divorce  is  valid  in  India. 

Second  question.  —  Is  such  a  divorce  valid  in  England  ? 

Answer. — It  would,  at  first  sight,  appear  that  this  inquiry  must 
receive  a  negative  reply,  and  this  on  the  following  grounds.  It  is,  in 
the  first  place,  now  the  accepted  doctrine  both  of  the  Probate,  &c. 
Division  of  the  High  Court,^  of  the  House  of  Lords,^  and  of  the  Privy 
Council,*  that  a  decree  for  the  dissolution  of  marriage  must,  in.  order  to 
have  extra-territorial  validity,  be  granted  by  the  Courts  of  the  country 
where  the  parties,  one  of  whom  is  petitioning  for  a  divorce,  are 
domiciled.*  This  principle  certainly  applies  to  the  jurisdiction  of  the 
Divorce  Courts  of  strictly  foreign  countries,  i.e.,  countries  not  forming 
part  of  the  British  dominions,  and  it  must  be  admitted  that  as  regards 
the  application  of  the  rules  of  private  international  law,  English  Courts  in 
general  regard  every  country  which  forms  part  of  the  British  dominions, 
except,  of  course,  England  itself,  as  a  foreign"  country.  Lolley's 
Case,''  in  the  second  place,  implies,  or  it  may  be  said  decides,  that  a 
■divorce  granted  by  a  Divorce  Court  to  a  petitioner  domiciled  in  England 
but  resident  in  Scotland,  though  valid  by  the  law  of  Scotland,  is  not 
valid  in  England.  It  has,  in  the  last  place,  been  decided  by  the  Privy 
Oouncil  in  Le  Mesurier  v.  Le  Mesurier^  that  the  Ceylon  Courts  have  no 
jurisdiction  to  dissolve  the  marriage  of  persons  not  domiciled  in  Ceylon, 
and  it  is  a  natural  assumption  that  the  rule  applied  to  Ceylon  is 
applicable  also  to  British  India.  One  passage,  indeed,  of  the  judg- 
ment of  the  Privy  Council  ia  Le  Mesurier'' s  Case  distinctly  implies  that 
the  Court  of  a  country,  and  apparently  of  a  country  forming  part  of 
the  British  dominions,  may  have  divorce  jurisdiction  which  is  effective 
withiu  the  territory  of  such  country,  but  has  not  necessarily  extra- 
territorial effect. 

"In  order  to  sustain,"  say  their  lordships,  "  the  competency  of  the 

1  Lite  and  Speeches  of  Sir  Henry  Maine,  pp.  101,  102. 

«  Green  v.  Green,  [1893]  P.  89. 

3  Shaw  Y.  Gould  (1868),  L.  R.  3  H.  L.  65. 

*  Le  Mesurier  v.  Le  Mesurier,  [1896]  A.  C.  617. 

5  "  Their  Lordships  have  .  .  come  to  the  conclusion  that,  according  to  inter- 
■"  national  law,  the  domicil  for  the  time  being  of  the  married  pair  affords  the  only 
*'  true  test  of  jurisdiction  to  dissolve  their  marriage."     Ibii.,  p.  540. 

«  See  p.  71,  cmte. 

1  (1812),  2  01.  &F.  667,  n. 

«  [1895]  A.  C.  517. 
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"  present  suit,  it  is  necessary  for  the  appellant  to  show  that  the 
"  [divorce]  jurisdiction  assumed  by  the  district  judge  of  Matara  was 
"  derived,  either  from  some  recognised  principle  of  the  general  law  of 
"nations,  or  from  some  domestic  rule  of  the  Eoman-Dutch  law.  If 
"  either  of  these  points  were  established,  the  jurisdiction  of  the  District 
"  Court  would  be  placed  beyond  question;  but  the  effect  of  its  decree 
"  divorcing  the  spouses  would  not  in  each  case  be  the  same.  When 
"  the  jurisdiction  of  the  Court  is  exercised  according  to  the  rules  of 
"  international  law,  as  in.  the  case  where  the  parties  have  their  domicil 
"  within  its  forum,  its  decree  dissolving  their  marriage  ought  to  be 
"  respected  by  the  tribunals  of  every  civilized  country.'" 

As,  however,  the  Courts  of  Ceylon  did  not  claim  divorce  jurisdiction 
under  any  local  law,  it  was  unnecessary  to  consider,  and  nothing  in  Le 
Mesurier's  Case  decides,  what  would  be  the  extra-territorial  effect  of  a 
divorce  granted  under  such  domestic  rule ;  still  less  does  the  case 
decide  that  the  Indian  Divorce  Act  m.ust  be  considered  as  standing  in  the 
same  position  as  a  merely  "  domestic  rule  of  the  Eoman-Dutch  law." 
A  further  argument  against  the  extra-territorial  validity  of  a  divorce 
granted  under  the  Indian  Divorce  Act  to  a  petitioner  not  domiciled  in 
India  may  be  drawn  from  the  effect  (prior  to  the  passing  of  the 
Deceased  Wife's  Sister's  Marriage  Act,  1907)  of  a  marriage  under  the 
law  of  a  colony  between  a  man  and  his  deceased  wife's  sister  when 
residing  though  not  domiciled  in  such  country.  It  would  appear  that 
such  a  marriage,  though  valid  in  the  colony  where  it  was  celebrated, 
was  of  very  dubious  validity  in  England,''  and  the  invalidity  in 
England  of  such  a  marriage  points  towards  the  possible  invalidity  in 
England  of  a  divorce  which  might  be  valid  in  India. 

But  though  arguments  against  the  validity  of  a  divorce  granted  in 
India  to  a  petitioner  not  there  domiciled  are  certainly  not  without 
force,  the  better  opinion  is  (it  is  submitted  with  some  confidence)  that 
a  divorce  under  the  Indian  Divorce  Act  valid  in  India,  is  valid  in 
England,  and,  indeed,  throughout  the  British  dominions. 

The  various  considerations  which  tell  against  its  validity  are  not 
conclusive.  LoUei/'s  Case,  if  it  could  now  be  relied  upon,  might  seem 
to  establish  that  a  divorce  valid  under  Scotch  law  is,  if  the  petitioner 
has  an  English  domicil,  invalid  in  England  ;  but  Loiley's  Case  can  at 
the  present  day  hardly  be  treated  as  an  authority.  It  was,  in  fact, 
decided  in  accordance  with  the  now  obsolete  doctrine,  which  was  far 
more  easily  maintainable  in  1812  than  it  is  in  1908,  that  an  English 
marriage  could  not  be  dissolved  by  the  decree  of  any  foreign  Court 
whatever.^     Whether,   further,    the    divorce  relied    upon  in  Lolleifs 


^  Le  Mesurier  v.  Le  Memrier,  [1895]  A.  C.  p.  527. 

^  Compare  Colonial  Marriages  (Deceased  Wife's  Sister)  Act,  1906  (6  Bdw.  VII. 
c.  30). 

^  See  Note  13,  "  Effect  of  Foreign  Divorce  on  English  Marriage,"  p.  797,  ante. 
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Case   was   valid,    even   according   to    the   law    of   Scotland,    is  now- 
most  questionable.     For  our  own  present  purpose  Lolley's  Case  may 
then   be   dismissed  from   consideration.     Le  Mesurier's  Case,  again, 
hardly  in   fact   touches,  it   certainly   does  not   determine,  the  point 
in   debate.       The    only  points    absolutely    determined    thereby   are 
that,    to   use   the   language   of   the   headnote  :  —  "The   matrimonial 
"  law    applicable   to   British    or   European    residents    in   Ceylon  is 
"  the  Eoman-Dutch  law  as  it   existed  in   the   Colony   at  the  date 
"  of  the  Eoyal  Proclamation  of  the  23rd  of  September,  1799 ;  and 
' '  that  law  did  not  contain  any  rule  specially  conferring  on  the  local 
"  Courts  divorce  jurisdiction  a  vinculo  over  European  spouses  resident 
"  in  the  island,  but  whose  marriage  and  domicil  were  in  England," 
and  that  in  the  absence  of  such  rule  the  Courts  of  Ceylon  did  not,  in 
the  case  of  spouses  not  domiciled  in  Ceylon,  possess  jurisdiction  to 
pronounce  a  divorce   which  should,    by  the  general  law  of  nations, 
possess  extra-territorial  validity.     In  truth,  the  decision  of  the  case 
mainly   turned   on   the   answer  to  the  question  whether  a  so-called 
matrimonial  domicil  created  by  a  bond  fide  residence  of  the  spouses  in 
Ceylon,  but  of  a  less  degree  of  permanence  than  is  required  to  fix  their 
true  domicil,  gave  to  the  Courts  of  Ceylon  divorce  jurisdiction.     The 
Courts  of  Ceylon  themselves  and  the  Privy  Council  distinctly  answered 
this   question  in  the   negative.       The    argument    drawn    from    the 
invalidity  in  England  prior  to   1907  of  a  marriage  which  was  valid 
under  the  law  of  a  colony,  though  the  parties  were   domiciled  in 
England,  is  assuredly  not  decisive.     It  may  be  said  that   a  person 
domiciled  in  England  is,  in  respect  of  capacity  to  marry,  subject  to  the 
law  of  England,  and  that  tiU  the  recent  change  in  the  law  a  person 
domiciled  in  England  was    absolutely  incapable   of    marrying    his 
deceased  wife's  sister.     The  question  as  to  the  divorce  jurisdiction  of 
Indian    Courts   is   diSerent  from    any   question  as   to  matrimonial 
capacity  possessed  by  a  person  domiciled  in  England. 

The  arguments,  in  short,  against  the  validity  of  the  divorce  granted 
under  the  Indian  Divorce  Act,  the  authority  whereof  depends  on-  an 
Act  of  Parliament,  are,  it  is  submitted,  not  strong  enough  to  show 
that  a  divorce  valid  in  India  .is  invalid  in  England.     The  Indian  Act 
is  a  very  different  thing  from  the  "  domestic  rule  of  Eoman -Dutch 
law,"  which  might  possibly  be  in  force  in  a  colony  acquired  from 
Holland.     It  is  in  the  highest  degree  improbable  that  Parliament 
intended  a  divorce  which  was  effective  in  India  should  be  invalid  in 
England.     Every  word  of  the  Indian  Act,  and  especially  the  provision 
that  it  shall  not  apply  except  "  where  the  marriage  shall  have  been 
solemnized  in  India,"  show  the  intention  on  the  part  of  the  Indian 
legislature  that  there  shall  be  no  conflict  between  the  law  of  India  and 
the  law  of  England.     It  is  arguable,  though  hardly  maintainable,  that 
the  operation  of  the  Indian  Act  must  be  confined  to  persons  domiciled 
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in  India,  Ibut  if  once  it  be  admitted  that  a  divorce  granted  to  a  person 
resident  in  India  but  domiciled  in  England  is  valid  in  India,  it  is 
difficult,  though  not  impossible,  to  avoid  the  conclusion  that  it  is  valid 
in  England,  and  in  every  other  part  of  the  British  dominions.  The 
inquiry  raised  at  the  beginning  of  this  Note  may  then  be  thus 
answered  :  A  divorce  of  the  kind  contemplated  is  aU  but  certainly 
valid  in  India,  and  is  far  more  probably  than  not  valid  in  England, 
and  in  every  part  of  the  British  dominions. 

Colonial  Divorces. 

In  many  British  colonies  the  law  as  to  divorce  jurisdiction  is  in  effect 
the  same  as  in  England,  and  Le  Mesurier  v.  Le  Mesurier  is  fully 
accepted  as  an  authoritative  exposition  of  English  law.  A  divorce 
granted  in  such  colonies  would  be  granted  only  where  the  spouses 
are  there  domiciled,  and  will  be  valid  in  other  parts  of  the  British 
dominions.  There  are  other  British  colonies  in  which,  under  colonial 
Acts,  divorce  jurisdiction  depends — partly,  at  any  rate — upon  the 
residence,  as  contrasted  with  the  domicil  of  the  petitioner.  To  a  divorce 
granted  under  the  law  of  such  a  colony,  e.g.,  New  South  Wales,  the 
conclusions  arrived  at  in  respect  to  an  Indian  divorce  in  substance 
apply.  A  colonial  divorce  granted,  in  conformity  with  a  colonial  Act, 
to  a  petitioner  not  there  resident  will  all  but  certainly  be  valid  in  the 
colony,  and  probably,  though  not  certainly,  would  be  valid  in  England, 
and  throughout  the  British  dominions. 

To  Indian  and  Colonial  divorces  alike  one  remark  is  applicable.  If 
English  Courts  admit  the  extra  territorial  validity  of  a  divorce  granted 
in  India,  or  in  a  colony,  to  a  petitioner  not  there  domiciled,  they  will 
probably  be  driven  to  relax  the  rigidity  of  the  rule  that  divorce  juris- 
diction depends  wholly  on  domicil,  and,  as  English  judges  already 
seem  inclined  to  do,'  will  soon  come  to  hold  that  a  wife  deserted  by  her 
husband,  who  has  also  changed  his  domicil,  may,  for  the  purpose  of 
obtaining  a  divorce,  possess  a  domicil  different  from  that  of  her 
husband.  If,  on  the  other  hand,  our  Courts  adhere  strictly  to  the 
theory  which  bases  divorce  jurisdiction  upon  domicil,  cases  will  cer- 
tainly arise,  in  which  H  and  W,  who  in  an  English  colony  are  held  to 
be  duly  divorced,  and  therefore  unmarried,  will  in  England  be  held  to 
be  stni  husband  and  wife,  and  therefore  each  liable  to  punishment  for 
bigamy  should  he  or  she  during  the  lifetime  of  the  other  attempt  to 
effect  a  second  marriage  ;  there  is  danger  lest  a  person  should  be 
held  unmarried  in  one  part  and  married  in  another  part  of  the  British 
dominions,  just  as,  in  virtue  of  Haddock  v.  Haddoch,^  a  person  who  is 
held  in  one  of  the  United  States  to  be  duly  divorced  and  single  may  in 
another  of  the  United  States  be  held  to  be  a  married  person. 

1  Oadm  V.  Ogden,  [1908]  P.  (C.  A.)  46. 
3  (1906),  26  Sup.  Ot.  Rep.  525. 
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NOTE  15. 

THE  THEOEETIOAL  BASIS  OF  THE  EULES  AS  TO  THE 
EXTEA  -  TEEEITOEIAL  EFFECT  OF  A  DISOHAEGE  IN 
BANKEUPTOY. 

The  theoretical  basis  on  which  rest  the  Eules '  as  to  the  extra- 
territorial effect  of  a  discharge  in  bankruptcy  is  hard  to  discover. 

They  are  not  grounded  on  the  jurisdiction  of  the  Court  to  adjudge 
a  debtor  bankrupt,  for  they  are  in  no  way  affected  by  his  domicil." 
They  do  not  rest  wholly  upon  the  territorial  authority  of  the  sovereign 
by  whom  a  bankruptcy  law  is  enacted,  for  if  they  did,  a  discharge  in 
bankruptcy  would  logically  in  no  case  have  any  extra-territorial  opera- 
tion. They  do  not,  lastly,  depend  wholly  upon  the  proper  law  of  the 
contract  under  which  the  liability  from  which  a  bankrupt  is  discharged 
has  arisen,'  for  no  reference  to  the  proper  law  of  a  contract  can 
explain  how  it  is  that  a  discharge  under  an  Act  of  the  Imperial  Par- 
liament is  in  England  a  discharge  from  a  debt  owing  by  a  Frenchman 
to  another  Frenchman  which  is  both  contracted  and  payable  in  France, 
nor  generally  how  it  is  that  a  discharge  in  bankruptcy  under  the  law 
of  a  given  country  is  in  that  country  treated  as  a  discharge  from  any 
debt  wherever  incurred  or  wherever  payable.* 

The  explanation,  if  not  the  logical  justification,  of  the  effect  given 
by  our  Courts  to  a  discharge  in  bankruptcy  is  to  be  found  in  the 
influence  exerted  on  the  minds  of  English  judges  by  two  different, 
though  not  inconsistent,  views  of  the  same  legal  transaction. 

First.  A  discharge  may  be  looked  upon  as  a  command  given  by 
the  sovereign  of  a  country  to  the  Courts  thereof  that  they  shall  treat 
a  bankrupt  debtor  as  freed  from  liability  for  his  debts.  If  the  matter 
be  regarded  from  this  point  of  view,  the  operation  of  a  discharge 
depends  upon  the  territorial  limits  assignable  to  the  authority  of  the 
legislature  or  sovereign  by  whose  command  the  discharge  is  given. 
Hence  a  bankrupt  is  freed  from  liability  throughout  the  whole  of  a 
sovereign's  territory  from  every  debt  wherever  contracted  or  payable. 
This  is  the  explanation  of  Eules  114  and  117,*  and  in  general  terms 
of  the  effect  of  a  discharge  within  the  country  under  the  law  of  which 
it  is  obtained  on  debts  contracted  in  other  countries.* 


'  See  Eules  114—117,  pp.  435—441,  ante. 
'  Qihbs  V.  Societe  Industrielle  (1890),  26  Q.  B.  D.  (0.  A.)  399. 
»  The  influence  of  the  "  proper  law  "  (see  Rule  146,  p.  529,  ante)  is  treated  as  the 
decisive  consideration  in  Gibbs  v.  Societe  Industrielle,  and  other  cases. 
^  See  Rule  114,  p.  435,  ante. 
*  See  pp.  435 — 441,  ante-. 
«  See  Ellis  v.  McHenry  (1871),  L.  E.  6  C.  P.  228. 
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Secondly.  A  discharge  may,  from  another  point  of  view,  be  looked 
upon  as  a  mode  in  which  a  debtor  is  freed  from  his  liability  in  accord- 
ance with  the  contract  between  the  debtor  and  his  creditor,  or  rather 
as  a  mode  of  terminating  liability  under  a  contract  which  was  contem- 
plated as  possible  by  the  parties  at  the  time  they  entered  into  their 
agreement,  or,  in  other  words,  at  the  time  when  the  contract  was 
made.' 

On  this  latter  view  of  the  matter,  the  extra-territorial  operation  of 
a  discharge  in  bankruptcy  must  depend  on  the  result  of  the  inquiry 
■whether  the  law  under  which  the  debtor  is  made  bankrupt  is  also  the 
proper  law  of  the  contract.''  If  an  affirmative  answer  be  given,  the 
discharge  ought  to  be  valid  everywhere  ;  if  a  negative  answer  be  given, 
the  discharge  ought  to  have,  at  any  rate,  no  extra-territorial  operation. 
And  this,  it  is  conceived,  is  the  predominant  doctrine  of  English 
Courts  as  to  any  discharge  which  does  not  take  place  under  an  Act  of 
the  Imperial  Parliament,  and  affords  the  explanation  of  Rules  115 
and  116.^  They  lead  to  this  result :  viz.,  that  a  discharge  under  any 
bankruptcy  taking  place  outside  the  United  Kingdom  is  a  valid 
discharge  everywhere  from  any  debt  which  is  contracted  [or  probably 
which  is  payable]  in  the  country  of  the  bankruptcy,*  and  is  not  a 
discharge  from  any  debt  which  is  neither  incurred  nor  payable  in  such 
country ;  *  which  comes  round,  in  other  words,  to  the  statement  that 
the  validity  of  a  discharge  depends  upon  its  being  a  release  from  the 
debt  under  the  proper  law  of  the  contract. 

There  is,  it  is  true,  as  already  pointed  out,  some  question  whether 
a  discharge  under  the  law  of  a  country  where  a  debt  is  payable,  but  is 
not  contracted,  has  an  extra-territorial  effect.^  But  this  difficulty, 
such  as  it  is,  arises  from  the  doubt  which  runs  through  the  English 
law  of  contract  whether,  when  the  law  of  a  country  where  a  contract 
is  made  {lex  loci  contractus)  and  the  law  of  the  country  where  it  is  to 
be  performed  [lex  loci  solutionis)  are  different,  the  lex  loci  solutionis  is 
or  is  not  the  proper  law  of  the  contract ;  and  it  is  very  characteristic 
of  English  law  that  the  lex  loci  contractus  should,  in  reference  to  the 
effect  of  a  discharge,  be  constantly  assumed  to  be  the  proper  law  of 
the  contract. 

But  the  truth  is  that,  in  maintaining  the  extra-territorial  effect  of 
a  discharge  in  accordance  with  the  lex  loci  contractus,  English  lawyers 
have  probably  been  influenced  by  both  the  views  which  may  be 
taken  of  the  nature  of  a  discharge.     If  the  discharge  be  looked  upon 

'  See  Gibhs  v.  SociHe  Industridle  (1890),  25  Q.  B.  D.  (0.  A.)  399, 405,  406,  passage 
from  judgment  of  Esher,  M.  R.,  cited  pp.  439,  440,  ante. 

*  As  to  meaning  of  "proper  law  of  contract,"  see  Rule  146,  p.  529,  ante. 
3  See  pp.  436,  439,  ante. 

*  See  Rule  11-),  p.  436,  ante. 
5  See  Rule  116,  p.  439,  ante. 
«  See  pp.  436—438,  ante. 
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as  the  command  of  a  sovereign,  it  may  well  be  held  that  dehts  incurred 
within  Ms  territory  are  at  once  extinguished  by  his  order,  or,  in  other 
words,  that  (to  take  a  particular  case)  an  English  law  can  extinguish 
English  debts.  If,  on  the  other  hand,  a  discharge  be  regarded  in 
the  light  of  a  release  from  liability  in  accordance  with  the  terms  of  a 
contract,  then  the  lex  loci  contractus  being,  according  to  the  doctrine 
of  English  law,  presumably,  at  any  rate,  the  proper  law  of  a  contract, 
it  follows  that  a  discharge  under  the  law  of  the  country  where  a  debt 
is  incurred  is  a  discharge  in  accordance  with  its  proper  law,  and 
therefore  extra-territorially  valid. 

However  this  may  be,  the  extra-territorial  effect  of  a  discharge  in 
bankruptcy  can  be  explained,  and  can,  it  is  submitted,  be  explained 
only  by  keeping  in  view  the  two-fold  character  of  a  discharge  as  the 
command  of  a  sovereign  and  a  mode  of  release  under  the  terms  of  a 
contract. 

NOTE  16. 
LEGITIMATION. 

Question. — Do  English  Courts  ever  in  strictness  admit  the  legi- 
timacy of  a  person  born  out  of  lawful  wedlock  ? 

To  this  question  two  different  answers  have  been  given : — 

First  answer.  English  Courts  do  not  in  strictness  admit  the  legi- 
timacy of  any  person  born  out  of  lawful  wedlock. 

This  answer  was  at  one  time,  at  any  rate,  plausible.  The  Scotch 
oases,  such  as  Udny  v.  Vdny^  are,  it  was  argued,  decisions  as  to 
Scotch  law,  and  only  determined  that  the  son  of  a  man  domiciled  in. 
Scotland  can,  under  Scotch  law,  be  legitimated  by  the  subsequent  mar- 
riage of  his  parents.  Nor  do  most  of  the  cases  regulating  succession 
to  movables  go  further  than  deciding  that  such  succession  is  governed 
wholly  by  the  law  of  the  country  where  the  deceased  intestate  or 
testator  dies  domiciled.  An  iUegitimate  child  may,  on  this  principle, 
claim  movable  property  in  England,  if  the  law  of  his  father's  domicU 
entitles  him  to  share  in  the  succession.*  The  fact,  therefore,  that  a 
legitimated  person  may  succeed  to  his  father's  movable  property  under 
the  law  of  his  father's  domicil  no  more  proves  that  our  Courts  recog- 
nise a  legitimated  person  as  legitimate,  than  the  fact  that  an  adopted 
child  may,  under  the  law  of  the  deceased's  domicil,  succeed  to  movable 
property  in  England  as  an  adopted  son  proves  that  English  law  recog- 
nises relationship  by  adoption. 

Second  answer.  Our  Courts  hold  that  the  question  of  a  child's 
legitimacy  is  to  be  determined  by  the  law  of  the  father's  domicil  at 

1  (1869)  L.  R.  1  Sc.  App.  441. 

2  Doglimiy.  Crispin  (1866),  L.  R.  1  H.  L.  301. 
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the  time  of  the  child's  birth,  taken  together  with  the  law  of  the 
father's  domicil  at  the  time  of  the  subsequent  marriage  of  the  child's 
parents,  and,  when  a  person  is  legitimated  under  these  two  laws,  fuUy 
admit  his  legitimacy. 

This,  it  may  now  be  laid  down  with  confidence,  is  the  right  reply 
to  a  question  which  not  many  years  ago  did  not  admit  of  a  perfectly 
certain  answer. 

D,  an  unmarried  woman,  died  intestate  and  domiciled  in  England. 
A,  the  child  of  i)'s  brother,  was  born  before  her  father's  marriage, 
but  whilst  he  was  domiciled  in  Holland,  and  was,  whilst  ^'s  parents 
were  still  domiciled  in  Holland,  legitimated  there  by  their  marriage. 
It  was  held  by  the  Court  of  Appeal  that  A  was  entitled,  as  next  of 
kin,  to  succeed  to  the  movable  property  of  D,  A'a  aunt,  who,  as 
already  mentioned,  died  intestate  and  domiciled  in  England,  or  in 
other  words,  A  was  recognised  in  England  as  the  legitimate  child  of 
her  father,  and  as  such  entitled  to  succeed  to  the  movable  property  of 
^'s  aunt  under  the  Statute  of  Distributions.' 

This  case  is  decisive,  for,  since  the  intestate  was  an  Englishwoman, 
dying  domiciled  in  England,  it  is  clear  that  her  movable  property 
could  devolve  only  upon  persons  who  were  her  legitimate  next  of  kin 
under  the  Statute  of  Distributions,  and  therefore  the  decision  in  favour 
of  ^'s  claim  was  in  the  strictest  sense  a  decision  in  favour  of  ^'s  legi- 
timacy.^ The  principle  involved  in  this  decision  has,  since  it  was 
given,  been  carried  a  step  further.  Where  real  estate  in  England  was 
devised  by  a  testator  to  the  children  of  Z),  who  was  domiciled  in  a 
foreign  country,  it  was  held  that  A,  who  was  born  whilst  his  father, 
D,  was  domiciled  in  such  foreign  country,  and  was  legitimated  by  the 
subsequent  marriage  in  such  country  of  D  with  A's  mother,  was  a 
legitimate  child  of  Z>,  and  entitled  to  share  in  the  English  realty 
devised  to  D'a  children.' 

To  the  doctrine  that  a  person  legitimated  under  the  law  of  his 
father's  domicil  is  to  be  treated  as  strictly  legitimate  in  England  one 
objection  may  be  raised. 

The  doctrine  is,  it  may  be  urged,  inconsistent  with  the  rule,  estab- 
lished by  Birtwhistle  v.  Vardill,^  that  a  person  born  out  of  lawful 
wedlock  cannot  succeed  as  heir  to  real  estate  in  England.  This  ob- 
jection is  untenable.  Birtwhistle  v.  Vardill  decides  not  that  a  person 
born  out  of  lawful  wedlock  cannot,  under  any  circumstances,  be  treated 
in  England  as  legitimate,  but,  what  is  quite  a  ditferent  point,  that  he 
cannot,  though  legitimated,  be  heir  to  English  realty.^ 

'  In  re  Goodman's  Trusts  (1881),  17  Oh.  D.  (C.  A.)  266,  whicli  perhaps  may  be 
treated  as  overruHng  Boyes  v.  Bedale  (1863),  1  H.  &  M.  798  ,   33  L.  J.  Ch.  283. 
"  See,  especially,  judgment  of  James,  L.  J.,  17  Ch.  D.,  pp.  296—301. 

3  In  re  Grey's  Trusts,  [1892]  3  Oh.  88. 

4  (1835)  2  01.  &  F.  571 ;  (1840)  7  01.  &  E.  896. 
«  See  Eule  137,  pp.  479,  480,  mte. 
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NOTE  17. 

LAW   GOVEENING    OONTEAOTS    WITH   EEGAED   TO 
IMMOVABLES. 

What  is  the  law  governing  a  contract  with  regard  to  immovables 
or  land  ? 

The  capacity '  to  enter  into  a  valid  contract  with  regard  to  land  is 
certainly,  and  the  formalities'''  necessary  for  the  validity  of  such  a 
contract  are  almost  certainly,  governed  wholly  by  the  lex  situs.  Our 
inquiry,  therefore,  concerns  only  the  incidents  or  material  validity" 
of  a  contract  with  regard  to  immovables.  As  regards  the  answer  to 
our  question  when  thus  reduced  within  its  proper  limits,  two  theories 
or  doctrines  are  maintainable ;  they  may  be  termed  the  doctrine  of 
the  lex  situs  and  the  doctrine  of  the  proper  law  respectively. 

(A)  Doctrine  of  the  lex  situs. — Every  question  which  can  possibly 
arise  with  regard  to  rights  over  land  must  be  answered  in  accordance 
with  the   lex  situs;   hence  the  validity  and  effect  of  a  contract  in 
respect  of  land  is  governed  wholly  by  the  lex  situs.     This  appears,  at 
any  rate,  to  be  the  view  maintained  by  Story.  *     "  The  consent  of  the 
"  tribunals,  acting   under  the   common   law,   both  in  England   and 
"  America,  is,  in  a  practical  sense,  absolutely  uniform  on  the  same 
"  subject  [viz.,  the  supremacy  of  the  lex  situs  in  regard  to  immovable 
"  property].     All  the  authorities,  in  both  countries,  so  far  as  they  go, 
"  recognise  the   principle  in  its  fullest  import,  that   real  estate,  or 
"  immovable   property,   is   exclusively   subject  to  the    laws   of    the 
"  government  within  whose  territory  it  is  situate."*     "The  general 
"  principle  of  the  common  law  is,  that  the  laws  of  the  place  where 
"  such  property  is  situate,  exclusively  govern  in  respect  to  the  rights 
"  of  the  parties,  the  modes  of  transfer,  and  the  solemnities  which 
"  should  accompany  them."6      Though  Story  does  not  in  so  many 
words  refer  to   contracts  with  regard  to   immovahles,  it  is  hardly 
possible   to   doubt  that  in  his   opinion   every  question   whatever- 
including  any  inquiry  as  to  the  efiect  of  a  contract  with  regard  to 
immovables — ought  to  be  determined  in  accordance  with  the  lex  situs. 
This  rule  has  many  advantages.     It  is  intelligible,  it  is  simple,  it 
avoids  the  necessity  for  nicely  distinguishing  between  a  contract  and  a 
conveyance,   and   in  most  cases  it  will  undoubtedly  be  followed  by 
English  Courts. 

1  See  p.  601,  ante. 

'  See  pp.  502,  603,  ante. 

3  See  Exception  1,  p.  510,  ante,  and  especially  Rule  164,  p.  672,  ante. 

*  See  p.  600,  ante. 

5  Story,  8.  428. 

6  Story,  =.  424.     Compare  ss.  454,  430,  431,  435,  463. 
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(B)  Doctrine  of  the  Proper  Law. — "  Contracts  relating  to  immovables 
' '  are  governed  by  their  proper  law  as  contracts,  so  far  as  the  lex  situs 
"  of  the  immovables  does  not  prevent  their  being  carried  into  execution."^ 

"  A  contract  relating  to  immovables  is  governed  and  construed  by 
"  the  proper  law  of  its  obligation,  ascertained  in  accordance  with  the 
"  principles  enunciated  in  Jacobs  v.  Cridit  Lyonnais."'^ 

The  doctrine  enunciated  by  Mr.  Westlake  and  Mr.  Nelson  is,  there- 
fore, if  I  understand  it  rightly,  that  a  contract  with  regard  to  immov- 
ables is  not  wholly  governed  by  the  lex  situs,  but  is  at  bottom  governed 
by  the  law  to  which  the  parties  intended  it  to  be  subject,  which  law 
constantly  is,  but  need  not  necessarily  be,  the  same  as  the  lex  situs. 
The  practical  consequence  would  seem  to  follow  that  the  excuses  for 
the  non-performance  of  such  a  contract  may  depend  upon  some  other 
law,  e.g.,  the  lex  loci  contractus,  and  not  upon  the  lex  situs.  Nor  is 
there  anything  at  bottom  unreasonable  in  this.  If  X,  an  Englishman, 
agrees  in  England  with  A  to  do  some  act  with  regard  to  land  in 
France,  which  he  is  unable  to  perform,  there  seems  to  be  no  injustice, 
if  the  parties  really  intended  to  be  bound  by  the  law  of  England,  in 
holding  that  whether  particular  circumstances  are  or  are  not  a  legal 
excuse  for  non-performance  of  the  contract  by  X  should  be  determined 
in  accordance,  not  with  the  law  of  France  {lex  situs),  but  with  the  law 
of  England  (lex  loci  contractus).  Nor,  again,  is  there  anything  incon- 
sistent in  this  doctrine  with  the  respect  due  to  the  authority  of  a 
foreign  sovereign.  No  one  maintains  that  an  English  Court  can  or 
will  compel  a  person  to  perform,  with  regard  to  French  land,  a 
contract,  the  performance  whereof  is  forbidden  by  French  law  ;  what 
is  maintained  is  that  if  X  agrees  in  England  with  4  to  do  a  particular 
act  in  France,  he  may  be  compelled  in  England  to  pay  damages  for 
not  performing  his  promise,  and  that  whether  the  non-performance  is 
so  far  excused  as  to  free  him  from  liability  to  payment  of  damages  is 
to  be  determined  in  accordance  with  English  law.  The  "doctrine  of 
the  proper  law  "  is,  however,  open  to  criticism.  Suppose  the  strongest 
case  possible,  viz.,  that  a  contract  made  in  England  with  regard  to 
land  in  France  contained  a  clause  which  stated  in  so  many  words  that 
the  contract  should  be  governed  by  English  law.  Would  any  pro- 
vision in  such  a  contract  opposed  to  the  law  of  France  be  valid  ?  The 
land  is  in  France.  Nothing  can  be  done  in  relation  to  the  land  which 
is  not  in  accordance  with  French  law.  The  clause,  therefore,  in  so 
far  as  English  law  agrees  with  French  law,  is  needless,  and  in  so  far 
as  English  law  disagrees  with  French  law,  is  an  attempt  to  evade 
French  law  in  respect  of  matters  to  be  done  in  France,  and  therefore 
should  not  be  enforced  by  the  Courts  of  any  other  country.'     There 

'  Westlake  (4th  ed.),  p.  285,  citing  Campbell  v.  Dmt  (1838),  2  Moore,  P.  C.  292. 
'  Nelson,  p.  277.  See,  however,  as  to  the  efEeot  of  this  case,  p.  554,  note  2,  ante. 
'  See  Intro.,  General  Principle  No.  II.  (C),  p.  34,  ante. 


812  APPENDIX. 

is,  at  any  rate,  a  great  deal  to  he  said  in  favour  of  Story's  doctrine 
that  all  matters  connected  with  land,  including  the  efEect  of  contracts 
in  relation  thereto,  ought  to  be  governed  by  the  law  of  the  country 
where  the  land  is  situate  (lex  situs). 

(0)  Operation  of  the  two  doctrines. — The  doctrine  of  the  lex  situs  and 
the  doctrine  of  the  proper  law  difiEer  in  their  practical  application  far 
less  than  would  at  first  sight  appear,  for  whichever  doctrine  we  adopt 
we  must  always  bear  in  mind  three  considerations : — 

First.  No  conveyance  or  transfer  of  land,  or  of  an  interest  therein, 
which  is  not  in  accordance  with  the  lex  situs,  wiU  be  held  valid  in 
England. 

Secondly.  The  parties  to  a  contract  with  regard  to  land  do,  as  a 
matter  of  fact,  generally  intend  the  contract  to  be  governed  by  the  lex 
situs ;  the  proper  law,  therefore,  of  the  contract  is  in  most  instances 
the  same  as  the  lex  situs. 

Thirdly.  No  contract  with  regard  to  land,  e.g.,  in  France,  can  be 
carried  out  if  its  performance  be  opposed  to  French  law,  and  no  English 
Court  win  ever  attempt  to  compel  any  man  to  perform  in  France  a 
contract  which  French  law  forbids.  The  most  that  our  Courts  will 
conceivably  do  is  to  make  a  man  pay  damages  for  inability  to  do  in 
France  something  which  he  has  promised  to  do  there. 

It  matters,  therefore,  in  practice  very  little  whether  we  hold  that 
a  contract  with  regard  to  land  is  governed  as  to  its  incidents  by  the 
lex  situs,  or  hold  that  such  a  contract  is  governed  by  its  proper  law  ; 
still  the  two  difi^erent  doctrines  may,  though  in  rare  instances,  lead 
to  different  results.  That  this  is  so  may  be  seen  from  the  follow- 
ing imaginary  cases,  in  each  of  which  it  is  for  the  sake  of  simplicity 
supposed  that  X  and  A  are  Englishmen  domiciled  in  England,  that 
the  contract  between  them  is  made  in  England,  and  that  it  contains 
a  clause  providing  that  it  shall,  as  far  as  possible,  be  governed  by  the 
law  of  England. 

Case  1. — X  contracts  with  A  to  make  some  disposition  of  land  in 
France  which  French  law  renders  impossible,  e.g.,  to  entail  the  land 
upon  A's  eldest  son  and  his  heirs. 

If  the  contract  is  governed  by  the  lex  situs  it  is  void,  and  no  action 
can  be  maintained  in  England  for  the  breach  of  it.  If  it  is  governed 
by  the  lex  loci  contractus  (proper  law)  an  action  may  apparently  be 
maintaiued  in  England  for  breach  of  the  contract,  i.e.,  X  may  be 
forced  to  pay  damages  for  his  inabihty  to  perform  his  promise. 

Case  2. — X  contracts  with  A  to  deal  with  land  in  France  in  some 
way  which  French  law  absolutely  prohibits,  e.g.,  to  use  the  land  for 
some  purpose  which  cannot  be  carried  out  without  exposing  X  to 
penalties  under  the  law   of    France.      The   contract  whether  it  is 
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governed  by  the  lex  situs  or  by  its  proper  law  {semble)  is  void,'  and 
no  action  for  the  breach  thereof  can  be  maintained  in  England. 

Case  3. — X  agrees  to  convey  land  in  Prance  to  A.  At  the  time 
when  the  contract  is  entered  into  X  is  able  to  carry  it  out,  but  under 
a  French  law  passed  after  the  making  of  the  contract,  but  before  the 
conveyance  of  the  land  by  X,  it  becomes  impossible  for  X  to  convey 
the  land  to  A,  and  X  is  excused  from  performance  of  the  contract. 

If  the  contract  be  governed  by  the  lex  situs,  no  action  is  maintainable 
in  England  by  A  against  X  for  non-performance  of  his  contract.  If 
the  contract  is  governed  by  the  lex  loci  contractus  (proper  law),  an 
action  (semble)  may  be  maintainable  in  England  by  A  against  X.' 

Case  4. — X  contracts  with  A  to  provide  A,  six  months  after  the 
date  of  the  contract,  with  a  room  in  a  foreign  country  for  the  perform- 
ance there  of  a  concert  by  A.  Before  the  date  for  the  performance 
of  the  concert  some  event  occurs  which  under  the  law  of  England 
(proper  law)  would,  if  the  room  had  been  in  England,  have  excused 
X  from  the  performance  of  his  contract  and  freed  him  from  liability 
from  damages  for  non-performance,  but  which,  under  the  law  of  the 
foreign  country,  does  not  free  A  from  such  liability.  If  the  contract 
is  governed  by  the  lex  situs,  an  action  is  maintainable  in  England 
against  X  for  breach  of  contract,  but  if,  as  would  appear  to  be  the 
case,  the  contract  is  governed  by  its  proper  law  [lex  loci  contractus), 
an  action  for  breach  of  contract  is  not  maintainable  in  England  by  A 
against  X." 

NOTE  18. 
THE  WILLS  ACT,  1861. 

24  &  25  Vict.  o.  114. 

An  Act  to  amend  the  Law  with  Respect  to  Wills  of  Personal  Estate  made 
by  British  Subjects. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

1.  Every  will  and  other  testamentary  instrument  made  out  of  the 
United  Blingdom  by  a  British  subject  (whatever  may  be  the  domicil  of 
such  person  at  the  time  of  making  the  same  or  at  the  time  of  his  or 

'  See  Rule  151,  p.  645,  and  Exception  3,  p.  653,  ante. 

'  Compare  Baily  v.  De  Crespigny  (1869),  L.  R.  4  Q.  B.  180,  with  Jacobs  v.  C^-edit 
Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  589,  603,  per  Curiam;  and  as  to  latter  see 
p.  554,  note  2,  oMie. 

3  Compare  Jacobs  v.  Credit  Lyonnais  (1884),  12  Q.  B.  D.  (C.  A.)  589,  and  Taylor 
V.  Caldwell  (1863),  3  B.  &  S.  826  ;  32  L.  J.  Q.  B.  164. 
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her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed 
for  the  purpose  of  being  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  made  according  to  the 
forms  required  either  by  the  law  of  the  place  where  the  same  was 
made,  or  by  the  law  of  the  place  where  such  person  was  domiciled 
when  the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of 
Her  Majesty's  dominions  where  he  had  his  domicU  of  origin. 

2.  Every  wUl  and  other  testamentary  instrument  made  within  the 
United  Kingdom  by  any  British  subject  (whatever  may  be  the  domicil 
of  such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his 
or  her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well 
executed,  and  shall  be  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  executed  according  to 
the  forms  required  by  the  laws  for  the  time  being  in  force  in  that 
part  of  the  United  Kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shaU  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of  domicil  of  the  person 
making  the  same. 

4.  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  other 
testamentary  instrument  as  regards  personal  estate  which  would  have 
been  valid  if  this  Act  had  not  been  passed,  except  as  such  will  or 
other  testamentary  instrument  may  be  revoked  or  altered  by  any  sub- 
sequent will  or  testamentary  instrument  made  valid  by  this  Act. 

5.  This  Act  shall  extend  only  to  wills  and  other  testamentary 
instruments  made  by  persons  who  die  after  the  passing  of  this  Act. 


NOTE  19. 

WHAT  IS  THE  LAW  DETEEMINING  THE  ESSENTIAL 
VALIDITY  OF  A  CONTEACT  ? ' 

(A)  Nature  of  Inquiry. — A  contract  is  under  the  law  of  any  country 
essentially  valid  when  it  is  a  contract  of  a  kind  to  which  the  law  wiU 
give  effect ;  a  contract  lacks  essential  validity  under  the  law  of  a  given 
country,  e.g.,  England,  when  it  is  one  to  which,  on  account  of  its 
nature,  the  law  will  not  give  effect.  Thus  under  the  law  of  England 
a  contract  to  commit  a  crime,  a  contract  partaking  of  champerty,  a 
wagering  contract,  a  contract  void  for  want  of  consideration,  are  all 
materially  or  essentially  invalid.  They  are  contracts  which  the  law 
treats  as  void  or  voidable,  and  therefore  refuses  to  give  them  effect, 
and  this  because  of  the  nature  of  the  contract.     It  should  be  noted, 

1  Westlake,  pp.  280—283;  Foote,  pp.  381—390;  Nekon,  pp.  261—266. 
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however,  that  a  contract  may  be  essentially  invalid  either  because 
it  is  illegal,  i.e.,  is  an  agreement  which  the  law  in  strictness  forbids, 
or  because  it  is  an  agreement  which,  though  not  in  any  sense  for- 
bidden by  law,  is  one  to  which  the  law  for  one  reason  or  another  will 
not  give  effect ;  such  an  agreement  {e.g.,  under  the  law  of  England  a 
wagering  contract)  is  not  in  any  strict  sense  illegal.  All  contracts  which 
are  materially  invalid  have  this  feature  in  common ;  they  are  all 
contracts  which,  under  the  law  of  a  given  country,  are,  on  account  of 
something  in  the  nature  of  the  agreement,  invalid,  i.e.,  void  or  void- 
able. Now  assume,  as  we  may  do,  that  under  the  law  of  every  country 
some  contracts  are  materially  invalid,  and  that  the  laws  of  different 
countries  differ  more  or  less  as  to  the  contracts  which  they  treat 
as  invalid,  and  we  are  at  once  met  by  the  following  question  :  "When- 
ever a  contract  contains  any  foreign  element,'  e.g.,  is  made  in  Eng- 
land, and  is  to  be  performed  in  France  or  vice  versd,  and  is  materially 
valid  under  the  law  of  the  one  country,  but  materially  invalid  under 
the  law  of  the  other,  by  the  law  of  which  country  is  an  English  Court 
to  determine  its  material  validity  ?  This  is,  in  substance,  the  inquiry 
before  u«. 

(B)  Answer  to  Inquiry. — The  answer  to  our  inquiry  is  supplied  by 
two  different  and  competing  theories;  they  often  lead  to  the  same 
practical  result,  but  they  must  be  carefully  distinguished. 

First  theory. — The  essential  validity  oj  a  contract  is  to  be  tested  in 
the  main  hy  the  law  of  the  place  of  performance  {lex  loci  solutionis), 
though  it  may  occasionally  depend  also  upon  the  law  of  the  place  where 
the  contract  is  made  {lex  loci  celebrationis)  ;  in  any  case  it  does  not 
depend  upon  the  intention  of  the  parties. 

This  is  the  position  maintained  with  great  abUity  by  Mr.  Foote, 
who  sums  up  his  doctrine  in  these  words : — 

"The  legality,"  he  writes,  "  of  a  contract  depends  generally  upon 
"  the  law  of  the  place  of  intended  performance. 

"  An  act  which  is  illegal  by  the  law  of  the  place  where  it  is  intended 
"  to  be  done  cannot  be  validly  contracted  for  in  any  place. 

"But  the  legality  of  the  making  of  the  agreement,  i.e.,  the  giving 
"  a  particular  consideration  for  a  particular  promise  ■ —  seems  to  depend 
"  upon  the  lex  loci  actus. ^'  ^ 

The  point  to  be  noted  is  that  Mr.  Foote's  theory  makes  the  legality 
of  a  contract  wholly  independent  of  the  intention  of  the  parties,  and 
therefore  independent  of  the  "proper  law  of  the  contract,"  which  is 
nothing  else  than  the  law  by  which  the  parties  intend  that  their  con- 
tract shall  be  governed.  "Wide,"  he  writes,  "as  the  operation 
"  necessarily  is  which  is  given  to  the  intention  of  the  parties  to  a  con- 
"  tract,  it  is  plain  that  it  can  have  no  effect  upon  the  question  of  the 

^  See  Intro.,  pp.  1,  2,  cmte. 
'  Foote  (3rd  ed.),  p.  390. 
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"  legality  or  illegality  of  the  thing  contracted  for.  No  law  can 
"  permit  itself  to  be  evaded,  nor  can  it,  consistently  with  the  princi- 
"  pies  of  international  jurisprudence,  sanction  the  evasion  of  a  foreign 
"  law.  Thus,  if  the  thing  contracted  to  be  done  is  illegal  by  the  law 
"  of  the  place  of  the  intended  performance,  the  contract  should  be  held 
"  void,  wherever  it  was  actually  entered  into,  by  all  Courts  alike." ' 

This  doctrine  has  great  plausibility,  and  within  certain  limits  is 
sound. 

Parties  who  contract  under  a  given  law  cannot  at  their  wiU  make 
a  contract  legal  and  valid,  which  that  law  declares  to  be  illegal  and 
invalid.  It  is  also  plain  that  in  niany  cases  a  contract  which  is 
unlawful  by  the  law  of  the  place  where  it  is  to  be  performed  should 
be  held  unlawful  elsewhere,  to  which  it  may  further  be  added  that  as 
the  law  of  the  place  of  performance  is  often  the  proper  law  of  a  con- 
tract, Mr.  Foote's  conclusions  in  practice  constantly  coincide  with  the 
views  of  those  who  conceive  that  the  essential  validity  of  a  contract 
depends  to  a  great  extent  upon  its  proper  law.  But  though  there 
seems  at  first  sight  good  ground  for  acquiescing  in  the  theory  that  the 
validity  of  a  contract  is  governed  by  the  lex  loci  solutionis,  this  theory 
must  be,  at  any  rate  in  the  eyes  of  a  writer  who  is  bound  by  English 
decisions,  open  to  more  than  one  objection. 

First  objection. — The  interpretation  of  a  contract  and  the  obKgations 
undertaken  by  the  parties,  or,  at  any  rate,  intended  to  be  undertaken 
by  them,  must  admittedly  be  governed  by  the  law  to  which  they 
intended  to  submit  themselves,  but  it  is  extremely  difficult  on  the  one 
hand  to  separate  from  one  another  questions  as  to  the  validity  and 
questions  as  to  the  effect  of  the  terms  of  a  contract,  and  it  is  impos- 
sible, on  the  other  hand,  to  maintain  that  the  proper  law  of  a  contract 
is  always  fixed  by  the  law  of  the  place  of  performance.  When,  for 
example,  it  is  fixed,  as  in  agreements  for  carriage  by  sea,  by  the  law 
of  the  flag,  it  cannot  be  maintained  that  the  proper  law  of  the  con- 
tract is  the  lex  loci  solutionis. 

Second  objection. — The  theory  is,  it  is  submitted,  inconsistent  with 
recent  decisions  of  English  Courts." 

Third  objection. — If,  however,  the  decisions  referred  to  can  (as  is 
possibly  the  case)  be  so  explained  as  to  be  consistent  with  the  decisive 
influence  attributed  to  the  lex  loci  solutionis,  the  theory  that  the  law 
of  the  place  of  performance  in  itself  governs  the  validity  of  a  con- 

'  Foote,  p.  381.  He  also  shows,  though  this  is  a  point  with  which  we  need  not 
for  our  present  purpose  greatly  concern  ourselves,  that  an  agreement,  the  making  of 
which  is  positively  prohibited  by  the  law  of  the  country  where  it  is  made,  should, 
and  probably  will,  be  held  void  in  other  countries.     Foote,  pp.  385,  386. 

2  Lloyd  T.  Guibert  (1865),  L.  B.  1  Q.  B.  115;  P.  #  0.  Co.  v.  Shcmd  (1865),  3 
Moore,  P.  0.  N.  S.  272  ;  Jacobs  y.  Credit  Lyonnais  (1884),  12  Q.  B.  D.(C.  A.)  589  ; 
In  re  Missouri  Steamship  Co.  (1889),  42  Ch.  D.  (C.  A.)  321.  Compare  Ramlyn  v. 
Talislcer  Distillery,  [1894]  A.  C.  202.  See,  however,  for  the  explanation  of  Jacobs  v. 
Credit  Lyonnais,  p.  564,  note  2,  an,te. 
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tract  is,  nevertheless,  opposed  to  the  whole  course  of  thought  pur- 
sued by  Ekiglish  judges  when  determining  the  question  which  is  now 
under  consideration.  They  first  try  to  decide  what  is  the  country  by 
the  law  of  which  a  contract  is  substantially  governed,  and  ask  them- 
selves whether  a  given  agreement  is  an  "English  contract"  or  a 
foreign,  e.g.,  a  "  French  contract.''  In  determining  this  point  they 
take  into  account  both  the  terms  of  the  contract  itself  and  all  the 
circumstances  of  the  transaction,  such  as  the  character  of  the  parties, 
the  place  where  the  contract  is  made,  the  place  where  it  is  to  be  per- 
formed, and  so  forth.  When,  from  this  general  survey  of  the  facts, 
they  have  made  up  their  minds  as  to  the  country  to  which  the  contract 
belongs,  they  then  hold  that  not  only  the  effect,  but  also  the  validity, 
of  the  contract  is  governed  by  the  law  of  such  country ;  if  the  con- 
tract is  an  English  contract  they  determine  its  validity,  no  less  than  its 
interpretation,  by  reference  to  English  law ;  if  the  contract  is  a  French 
contract  they  determine  both  these  points  by  reference  to  French  law. 
That  this  is  the  train  of  thought  in  the  main  followed  by  our  judges 
is  apparent  from  a  study  of  such  cases  as  Jacobs  v.  Credit  Lyonnais  ; ' 
In  re  Missouri  Steamship  Co.  ;^  and  P.  ^  0.  Co.  v.  Shand.^  But 
if  this  be  so,  two  results  follow.  The  first  is,  that  English  Courts  do 
not  draw  a  broad  distinction  between  the  law  governing  the  inter- 
pretation or  effect  and  the  law  governing  the  legality  or  validity  of  a 
contract.  The  second  is,  that  as  the  law  which  governs  the  interpre- 
tation of  a  contract  is  the  "  proper  law  of  the  contract,"'  or,  in  other 
words,  the  law  or  laws  intended  by  the  parties  to  apply  to  it,  we  are 
driven  to  the  conclusion  that,  in  general,  and  at  any  rate  indirectly, 
the  validity  of  a  contract  is  governed  by  the  proper  law  thereof. 

This  leads  to  the 

Second  theory. —  The  essential  validity  of  a  contract  is  (^subject  to 
certain  wide  exceptions)  governed  indirectly  by  the  proper  law  of  the 
contract.^ 

This  theory  is  consistent  not  only  with  the  language  of  English 
judges,  but,  what  is  of  more  consequence,  with  their  mode  of  thought. 
They  hold  that  a  contract  is  governed  by  the  law  of  the  country  with 
which  it  has  most  substantial  connection,  or,  to  put  the  matter  shortly, 
to  which  it  belongs,  i.e.,  that  an  English  contract  is  governed  by 
English  law,  an  American  contract  by  American  law,  and  so  forth. 
But  when  we  ask  what  is  the  circumstance  which  in  the  main  determines 
what  is  the  country  to  which  a  contract  belongs,  we  find  that  it  is  the 


1  (1884)  12  Q.  B.  D.  (C.  A.)  389. 

2  (1889)  42  Ch.  D.  (C.  A.)  321. 

5  (1865)  3  Moore,  P.  C.  N.  S.  272. 
*  See  p.  529,  ante. 

'  SeeEule  151,  p.  546,  cmte,  and  compare  especially  Westlake  (4tli  ed.),  p.  282, 
and  Nelson,  p.  266.     Westlake  comes  nearly,  but  not  quite,  to  the  conclusion  here 


D.  3  G 


818  APPENDIX. 

intention  ol  the  parties,  or,  in  other  words,  we  are  brought  round 
again  to  the  conclusion  that  the  essential  validity  of  a  contract  is  in 
the  main  determined  by  the  proper  law  thereof.  We  can  now  see 
what  is  the  real  meaning  of  English  judges  when  they  decline,  as  they 
often  most  rightly  do,  to  be  bound  by  any  hard  and  fast  rule  as  to  the 
law  governing  the  construction  or  validity  of  a  contract.  They  do  not 
intend  to  question  the  principle  that  a  contract  is  governed  by  the 
law  or  laws  to  which  the  parties  intended  to  submit  themselves,  but 
do  intend  to  express  the  perfectly  sound  doctrine  that  in  ascertaining 
what  this  intended  law  is,  a  Court  ought  to  take  into  account  every 
circumstance  of  the  case,  and  ought  not  to  be  tied  down  to  any  rigid 
presumption  that  the  parties  must  have  intended  to  be  bound  by  a 
])articular  law,  whether  it  be  the  lex  loci  celebrationis,  or  the  lex  loci 
solutionis. 

The  theory,  again,  that  the  material  validity  of  a  contract  is  governed 
by  its  proper  law  explains  (if  the  wide  exceptions  thereto  be  taken 
into  account)  how  it  happens  that  the  validity  of  a  contract  is  con- 
stantly governed  by  the  lex  loci  solutionis.  The  reason  is  none  other 
than  that  the  lex  loci  solutionis  is  more  often  than  not  the  proper  law 
of  a  contrfict. 

In  order,  however,  to  do  justice  to  the  second  theory,  we  must  bear 
in  mind  its  limitations,  or,  in  other  words,  the  width  of  the  exceptions 
to  the  rule  that  the  validity  of  a  contract  depends  on  its  proper  law.' 

These  exceptions  all  flow  from  two  obvious  principles. 

The  first  principle  is  that  an  EngKsh  Court  will  not  enforce  any 
contract  which  is  opposed  to  the  law  of  England,  or  to  the  morality 
supported  by  the  law  of  England.^ 

The  second  principle  is  that  a  contract  will  be  held  in  general  invalid 
in  England  which  involves  the  doing  in  any  civilised  country  of  an  act 
which  is  forbidden  by  the  law  of  that  country.  This  applies  whether 
the  unlawful  act  be  the  making  of  a  contract  or  the  performance  of  a 
contract.^ 

Our  theory,  moreover,  is  not,  when  rightly  understood,  reaUy  incon- 
sistent with  the  views  of  the  best  writers. 

Story  holds  that  the  nature,  the  obligation,  and  the  interpretation 
of  a  contract  are  all  governed  by  the  same  law,"  and  this  law,  though 
at  first  sight  one  might  suppose  it  from  his  language  to  be  the  law  of 
the  place  where  the  contract  is  made,  clearly  is  with  him  the  law  which 
the  parties  intended  to  adopt.* 

'  See  Exceptions  1-3  (pp.  649  —  653)  to  Rule  161,  ante. 

'■  For  examples,  see  Robinson  v.  Sland  (1760),  2  Burr.  1077  ;  GreU\.  Levy  (1864), 
16  C.  B.  N.  S.  73;  Biggs  v.  Lawrence  (1789),  3  T.  K.  464;  Olugas  v.  Fenalma 
(1791),  4  T.  R.  466;  Fearce  v.  Brooks  (1866),  L.  E,.  1  Ex.  213,  and  General 
Principle  No.  II.  (A),  (B),  p.  34,  ante. 

^  See  General  Principle  No.  II.  (C),  p.  34,  ante. 

*  Story,  o.  263. 

"  Compare  sb.  263  and  280. 
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Mr.  Foote,  no  doubt  following  in  this,  it  must  be  admitted,  the 
language  of  Story,  holds,  as  already  pointed  out,  that  the  lex  loci 
solutionis  must  be  decisive.  But  all  that  is  true  in  this  theory  is  met 
by  the  consideration  that  the  lex  loci  solutionis  is  more  often  than  not 
the  proper  law  of  a  contract,  and  that  in  general  a  contract  is  invalid 
which  cannot  lawfully  be  performed  at  the  place  of  performance. 

Westlake's  opinion  comes  very  near  to  the  admission  that  the  proper 
law  of  a  contract  is  the  law  governing  its  validity. 

"  It  may,"  he  writes,  "  probably  be  said  with  truth  that  the  law  by 
"  which  to  determine  the  intrinsic  validity  and  effects  of  a  contract 
"  will  be  selected  in  England  on  substantial  considerations,  the  prefer- 
' '  ence  being  given  to  the  country  with  which  the  transaction  has  the 
' '  most  real  connection,  and  not  to  the  law  of  the  place  of  contract  as 
"such."' 

But  Westlake  himself  lays  down  that  "a  contract  which  is  illegal 
"  by  its  proper  law  cannot  be  enforced,"^  and  in  commenting  on  Jacobs 
V.  Credit  Lyonnais,^  and  Re  Missouri  Steamship  Co.,'^  writes:  "It 
"  must  be  admitted  that  in  both  cases  a  stress  was  laid  by  the  learned 
"  judges  on  the  intention  of  the  parties,  as  the  governing  element  in 
"  the  choice  of  a  law,  which  is  not  in  accordance  with  the  discussion 
"  preceding  the  §  [i.e.,  §  212],  and  which,  where  the  lawfulness  of  the 
"  intention  is  itseK  in  question,  as  it  was  in  Re  Missouri  Steamship 
"  Co.,  I  still  find  it  difficult  to  reconcile  with  the  logical  order  to  be 
"followed."^  Westlake,  in  short,  apparently  holds  that  the  law 
generally  governing  a  contract  determines  its  essential  validity,  but 
does  not  think  that  its  validity  can  in  any  way  depend  on  the  intention 
of  the  parties. 

The  truth  is,  that  the  doctrine  laid  ^own  in  Rule  151,^  and  here 
advocated,  is  clearly  open  to  one  grave  objection. 

The  proper  law  of  a  contract,  it  may  be  objected,  is  the  law  chosen 
by  the  parties  and  intended  by  them  to  govern  the  contract.  If, 
then,  it  may  be  argued,  the  proper  law  of  a  contract  determines  its 
essential  validity,  the  legality  of  an  agreement  depends  upon  the  will 
or  choice  of  the  parties  thereto ;  but  this  conclusion  is  absurd,  for  the 
very  meaning  of  an  agreement  or  promise  being  invalid  is  that  it  is 
an  agreement  or  promise  which,  whatever  the  intention  of  the  parties, 
the  law  will  not  enforce ;  the  statement,  for  example,  that  under  the 
law  of  England  a  promise  made  without  a  consideration  is  void,  means 
neither  more  nor  less  than  that  the  law  will  not  enforce  such  a  promise 
even  though  the  parties  intend  to  be  legally  bound  by  it,  and  this  state 

I  Westlake,  a.  212,  p.,  280, 

"  Westlake,  s.  213. 

3  12  Q.  B.  D.  689. 

*  42  Ch.  D.  321. 

s  Westlake,  p.  281. 

'  See  p.  545,  ante. 
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of  things  cannot  be  altered  by  the  fact  that  Englishmen  contracting  in 
England  intend,  and  even  in  so  many  words  express  their  intention, 
that  a  promise  made  by  one  of  them,  X,  to  the  other  A,  shall,  though 
made  without  a  consideration,  be  governed  by  the  law  of  a  foreign 
country,  and  therefore  be  valid.  The  same  objection  is  sometimes  put 
in  another  shape.  X  and  A  enter  in  England  into  a  contract  to  be 
performed  partly  in  England  and  partly  in  another  country,  e.g.,  the 
Mauritius.  The  whole  of  it,  or  one  of  its  terms,  is  valid  by  the  law 
of  England,  but  invalid  by  the  law  of  the  Mauritius.  Is  the  contract 
or  the  term  in  question  to  be  held  valid  or  not  ?  If  you  look  to  the 
intention  of  the  parties,  it  is  in  the  absence  of  fraud  an  almost  certain 
presumption  that  they  meant  to  contract  with  reference  to  the  law 
which  makes  the  contract  valid.  Hence,  however,  the  result  would 
follow  that  where  there  is  a  question  between  two  possible  laws  under 
one  of  which  a  contract  is,  and  under  the  other  of  which  a  contract 
is  not  valid,  the  contract  must  always  be  held  valid.^  But  this  result 
is  absurd.  Whatever  form,  in  short,  the  objection  takes,  it  amounts 
to  this,  that  the  essential  vaUdity  of  a  contract  cannot  depend  upon 
the  choice  of  the  parties  thereto,  but  that  to  make  the  validity  of  a 
contract  depend  upon  its  proper  law  is  to  make  its  essential  validity 
depend  on  the  choice  of  the  parties. 

The  reply  to  this  objection  is  that  its  force  depends  on  a  misunder- 
standing of  the  principle  contended  for.  No  one  can  maintain  that 
persons  who  really  contract  under  one  law  can  by  any  device  whatever 
render  valid  an  agreement  which  that  law  treats  as  void  or  voidable. 
What  is  contended  for  is  that  the  bond  fide  intention  of  the  parties  is 
the  main- element  in  determining  what  is  the  law  under  which  they 
contract.  To  put  the  same  assertion  in  another  form,  an  English 
contract  is  governed  by  English  law,  a  French  contract  is  governed 
by  French  law ;  but  when,  say,  an  Enghshman  and  a  Frenchman,  or 
two  Englishmen,  enter  in  England  into  a  contract  to  be  whoUy  or 
partly  performed  in  France,  their  hon&  fide  intention  is,  at  any  rate, 
the  chief  element  in  determining  whether  the  contract  is  an  English 
contract  or  a  French  contract.'  No  doubt,  in  deciding  this  matter, 
the  Court  must  regard  the  whole  circumstances  of  the  case.  As 
regards  the  interpretation  of  the  contract,  the  expressed  intention  is 
decisive ;  as  regards  its  essential  validity  or  legality,  this  is  not  quite 
so  certainly  the  case.  If  it  is  clear  they  meant  to  contract  under  one 
law,  e.g.,  the  law  of  England,  no  declaration  of  intention  to  contract 
uiider  another  law  so  as  to  give  validity  to  the  contract  will  avail 
them  anything.  But  this  result  follows  because  in  the  view  of  the 
Court  their  real  intention  was  to  enter  into  an  English  contract. 


'  Compare  P.  %  0.  T.  Shand  (1865),  3  Moore,  P.  C.  N.  S.  272. 

'^  Compare  Jacobs  v.  Gridit  Lyonnaia  (1884),  12  Q.  B.  D.  (C.  A.)  589. 
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If  this  one  solid  objection  to  our  theory  be  removed,  the  doctrine 
that,  according,  at  any  rate,  to  the  view  of  English  judges,  the  essential 
validity  of  a  contract  is  determined  by  its  proper  law  is,  it  is 
submitted,  made  out.  It  will  be  noted  that  in  Eule  161,'  the  state- 
ment is  made  that  the  essential  validity  of  a  contract  is  governed 
"indirectly"  by  its  proper  law.  The  word  "indirectly"  is  inserted  for 
the  very  purpose  of  showing  that  the  parties  cannot  directly  determine 
by  their  choice  whether  a  contract  shall  be  legal  or  not.  What  they  can 
do  is  to  determine  what  is  the  law  under  which  they  in  fact  contract, 
and  the  rules  of  this  law,  i.e.,  the  proper  law  will,  subject,  however, 
to  wide  exceptions,  determine  whether  a  contract  is  essentially  valid 
or  invalid. 

NOTE  20. 
POWEE  OE  APPOINTMENT  AND  THE  WILLS  ACT,  1861.^ 

Question. — Is  a  will  of  movable  property  which  is  valid  only  under 
the  Wills  Act,  1861  (24  8f  26  Vict.  c.  114),  a  good  exercise  of  a  power 
of  appointment  "by  will,"^  or  "by  will  duly  executed"  ? 

To  this  inquiry  an  affirmative  answer  has  been  given,  though  with 
hesitation,  in  Eule  189  (1)  (o),^  whilst  a  negative  answer  is  to  be  found 
in  at  least  one  book  of  high  authority.^  To  arrive  at  a  just  conclusion 
with  regard  to  an  admittedly  difficult  question,  it  is  necessary  to 
consider,  first,  the  state  of  the  law  with  regard  to  the  due  exercise  of 
a  power  of  appointment  by  will  after  the  coming  into  force  of  the  Wills 
Act,  1837  (hereinafter  often  referred  to  as  the  Wills  Act),  and  indepen- 
dently of  the  Wills  Act,  1861  ;  secondly,  the  argument  in  favour  of  the 
validity  of  the  exercise  of  such  a  power  by  a  will  valid  only  under  the 
Wills  Act,  1861  ;  thirdly,  the  objection  to  such  validity,  with  the  replies 
thereto. 

(A)    State  of  Law. 
First. — ^A  power  of  appointment  by  will  might,  under  the  Act  of 
1837,   and  still  may  quite  independently  of  the  Wills  Act,  1861,  be 
duly  exercised  in  two  diff^ent  ways,  namely,  either  by  a  will  made  in 

'  See  p.  545,  ante. 

2  In  re  Daly's  Settlement  (1853),  25  Beav.  456  ;  In  Goods  of  Alexander  (1860),  29 
L.  J.  P.  &  M.  93  ;  D'Euart  v.  Sarkness  (1865),  34  Beav.  324 ;  In  Goods  of  Sally- 
bvirton  (1866),  L.  E.  1  P.  &  D.  90  ;  In  re  Kirwan's  Trusts  (1883),  25  Ch.  D.  373; 
BaldT.  Bald  (1897),  66  L.  J.  Ch.  524;  Hummel  y.  Hummel,  [1898]  1  Ch.  642;  Se 
Price,  [1900]  1  Ch.  442  ;  Barretto  v.  Young,  [1900]  2  Ch.  339  ;  the  Wills  Act,  1837 
(1  Vict.  c.  26),  88.  9,  10  ;  the  Wills  Act,  1861  (24  &  25  Vict.  c.  114)  (commonly 
called  Lord  Kingsdown's  Act) ;  Rule  184,  p.  667,  ante  ;  Exception  1,  p.  673,  ante  ; 
Exception  2,  p.  677,  ante;  Eule  187,  p.  680,  ante;  Rule  189  (1)  (c),  pp.  691,  692, 
ante  ;  Westlake,  p.  117  ;  Eoote,  pp.  273—275. 

3  Notice  p.  687,  note  2,  ante. 
*  See  pp.  691,  692,  ante. 

'  Williams,  Executors  (10th  ed.),  p.  284. 
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conformity  with  the  formalities  required  by  the  Wills  Act,  1837, 
though  not  in  conforlnity  with  the  formalities  required  by  the  law  of 
the  testator's  domicil  {lex  domicilii),^  or  by  a  will  made  in  conformity 
with  the  formalities  required  by  the  law  of  the  testator's  domicil, 
though  not  in  conformity  with  the  formalities  required  by  the  Wills 
Act,  1837.'= 

Secondly. — A  will  otherwise  duly  executed  is  not  a  good  exercise  of 
a  power  of  appointment  by  will  if  it  neither  is  executed  in  accordance 
with  other  special  terms  of  the  power  of  appointment  {e.g.,  attestation 
by  four  witnesses),  nor  falls  within  the  Wills  Act,  1837,  s.  10.  In 
other  words,  no  will  is  a  good  exercise  of  a  power  unless  the  will  is 
either  executed  exactly  in  the  manner  required  by  the  terms  of  the 
power,  or  is  exempted  from  compliance  with  such  terms  by  the  Wills 
Act,  1837,  s.  10.^ 

This  condition  of  the  law  involves  the  assertion  that  the  rule  as  to 
powers  of  appointment  by  will  was,  after  the  Wills  Act  came  into  force 
(1838),  as  it  stUl  remains  after  the  passing  of  the  WiUs  Act,  1861, 
anomalous.  A  will  may  be  a  good  exercise  of  a  power  of  appointment 
though  it  would  not  be  vaUd  merely  as  a  wiU ;  and,  on  the  other 
hand,  a  will  may  be  valid  as  a  will  and  not  valid  as  the  exercise  of 
the  power  of  appointment.  Thus,  a  will  executed  in  France  in  accord- 
ance with  the  formalities  required  by  the  Wills  Act,  1837,  though  not  in 
accordance  with  the  formalities  required  by  the  law  of  the  testator's 
French  domicil,  may  be  a  good  exercise  of  a  power  of  appointment, 
though  it  would  not  be  valid  as  a  will  ;*  whilst  a  wiU  executed  in 
accordance  with  the  law  of  the  testator's  French  domicil,  and  therefore 
valid  as  a  will,  may  be  invalid  as  the  exercise  of  a  power  for  want  of 
compliance  with  special  terms  as  to  execution,  e.g.,  attestation  by  four 
witnesses,  required  by  the  power.^ 

(B)  Argument  in  support  of  validity.'^ 

This  argument  consists  of  two  propositions  : — 

Proposition  1. — Any  wUl, which  is  entitled  to  probate  is  prima  facie 
a  will  duly  executed,  and  therefore  a  valid  exercise  of  a  power  of 
appointment  by  will.'  "* 

1  In  Goods  of  Alexander  (1860),  29  L.  J.  P.  &  M.  93  ;  In  Goods  of  Hallyburton 
(1866),  L.  R.  1  P.  &  D.  90  ;  In  Goods  of  Ruber,  [1896]  P.  209.  See  Rule  189  (1)  (b), 
p.  691,  ante. 

«  D'Suart  v.  Harkness  (1865),  3i  Beav.  324 ;  In  re  Price,  [1900]  1  Ch.  442. 

5  I.e.,  falls  within  Rule  190  (p.  697,  ante),  and  does  not  come  Tvithin  the  Excep- 
tion thereto  (p.  699,  ante).  It  is  clear  that  this  Exception — in  other  words,  the 
exemption  under  the  Wills  Act,  1837,  o.  10 — applies  only  to  wills  executed  with  the 
formaUtiea  required  by  the  "WiUs  Act,  o.  9.  For  the  exact  terms  of  the  Wills  Act, 
B.  10,  see  p.  699,  note  2,  ante. 

*  In  Goods  of  Alexander  (1860),  29  L.  J.  P.  &  M.  93 ;  In  Goods  of  Suber,  [1896] 
P.  209.     See  Rule  184,  p.  667,  ante. 

^  In  re  Daly's  Settlement  (1858),  25  Beav.  456. 

^  I.e.,  m  support  of  Rule  189  (1)  (o),  p.  691,  ante. 

'  D'Euart  v.  Harkness  (1865),  34  Beav.  324  ;  In  re  Price,  [1900]  1  Oh.  442. 
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This  principle  is  distinctly  laid  down  in  D'Huart  v.  Harkness  : — 
"  When  a  person  simply  directs  that  a  sum  of  money  shall  be  Keld 
"  subject  to  a  power  of  appointment  by  wiU,  he  does  not  mean  any 
"  one  particular  Jhrm  of  will  recognised  hy  the  law  of  this  country,  but 
"  any  will  which  is  entitled  to  probate  here.  A  power  to  appoint  by  will, 
"  simply,  may  he  executed  by  any  will,  which,  according  to  the  law  of 
"  this  country,  is  valid."  ' 

In  1900  the  case  of  In  re  Price  follows  D'Huart  v.  Harkness.  In 
reference  to  the  words  "  shall  by  her  last  wiU  appoiat,"  the  law  is 
tlius  laid  down  by  Stirling,  J.  : — "The  first  question  arises  as  to  the 
"  word  '  will '  which  there  occurs — whether  it  means  any  instrument 
"  recognised  by  the  law  of  England  as  a  will,  or  a  will  executed  in 
"  accordance  with  the  law  of  England"  ; "  and  the  judge,  adopting 
the  very  words  used  by  the  Court  in  D'Huart  v.  Harkness,  says  that 
"  it  means  a  will  so  executed  as  to  be  good  according  to  English  law. 
"  Here  it  is  admitted  to  probate,  and  that  is  conclusive  that  it  is  good 
"  according  to  the  English  law.  The  English  law  admits  two  classes 
"  of  wUls  to  probate — first,  those  which  follow  the  forms  required  by 
"  1  Vict.  c.  26,  s.  9,  and  secondly,  those  executed  by  a  person 
"  domiciled  in  a  foreign  country,  according  to  the  law  of  that  country, 
"  which  latter  are  perfectly  valid  in  this  country." ' 

Proposition  2. — A  will  coming  within  the  Wills  Act,  1861,  is  entitled 
to  be  admitted  to  probate  ;  it  is  therefore  good  according  to  English 
law,  and  is  a  good  exercise  of  a  power  of  appointment  by  will.  In 
other  words,  the  principle  laid  down  in  D'Huart  v.  Harkness,  and 
confirmed  by  In  re  Price,  is  wide  enough  to  cover  wills  of  British 
subjects  which  owe  their  validity  only  to  the  Wills  Act,  1861. 

It  is,  of  course,  the  case  that  neither  of  these  decisions  has  reference 
to  a  will  valid  only  under  the  Wills  Act,  1861  ;  their  importance  lies 
in  the  principle  which  they  lay  down.  With  D' Huart  v.  Harkness 
and  In  re  Price  should  be  read  the  line  of  cases  from  In  Goods  of 
Alexander  to  In  Goods  of  Huber.  These  refer,  indeed,  only  to  the 
validity  of  a  power  of  appointment  made  in  accordance  with  the  law 
of  the  testator's  domicil ;  but  they,  too,  show  that  under  English  law  a 
will  admitted  to  probate  is,  as  such,  a  good  exercise  of  a  power. 

(C)    Objection  and  Answers. 

Objection. — "  It  has  been  decided  ....  by  the  cases  of  iBe  ^iVioaraV 
"  Trusts  *  and  Hummel  v.  Hummel^  that  a  will  which  was  only  valid 
"  by  virtue  of  24  &  25  Vict.  c.  114   (Lord  Kingsdown's  Act),  is  not  a 

1  D'Huart  v.  Harkness,  34  Beav.  324,  328,  judgment  of  EomiUy,  M.  R. 

2  In  re  Frice,  [1900]  1  Oh.  442,  447,  judgment  of  Stirling,  J. 
■5  Ibid. 

■i  (1883),  25  Ch.  D.  373. 
5  [1898]  1  Ch.  642. 
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'  vaKd  execution  of  a  power,  whetlier  special  or  general,  unless  the 
'  -will  is  executed  in  the  presence  of  and  attested  by  two  witnesses  as 
'  required  by  sects.  9  and  10  of  the  Wills  Act.  In  the  first  of  these 
'  cases  it  was  held  by  Kay,  J.,  that  a  holograph  codicil  of  a  British 
'  subject  made  in  France  and  unattested,  which  had  been  admitted  to 
'  probate  under  Lord  Kingsdown's  Act,  was  invalid  as  a  testamentary 
'  exercise  of  a  power  of  appointment  given  by  an  English  will,  sects.  9 
'  and  10  of  the  Wills  Act  not  being  revoked  by  Lord  Eingsdown's 
'  Act,  which  does  not  deal  with  powers  of  appointment.  And  in 
'  Hummel  v.  Hummel,  the  second  of  the  above-mentioned  cases,  where 
'  a  daughter  of  a  testator  had  under  her  father's  wiU  a  general  testa- 
'  mentary  power  of  appointment,  no  formalities  of  execution  being 
'  specified,  over  a  share  of  residuary  estate,  Kekewich,  J.,  following 
'  In  re  Kirwan's  Trusts,  held  that  a  disposition  made  by  the  daughter 
'  in  France,  by  a  writing  signed  by  her  and  not  attested,  but  valid  as 
'  a  will  according  to  French  law,  would  not,  even  if  admissible  to 
'  probate  under  sect.  1  of  Lord  Kingsdown's  Act,  operate  as  an 
'  execution  by  the  daughter  of  her  general  testamentary  power  of 
'  appointment  by  will."^ 

The  cogency  of  this  objection,  which  may  be  put  in  various  forms, 
is  iuereased  by  the  fact  that  the  WiUs  Act,  1861,  neither  repeals  any 
part  of  the  Wills  Act,  1837,  nor  makes  any  reference  to  powers  of 
appointment.  Any  argument,  therefore,  it  may  be  urged,  in  favour 
of  the  validity  of  a  power  of  appointment  exercised  by  a  wUl  which 
is  valid  only  under  the  Wills  Act,  1861,  i.e.,  which  does  not  comply 
with  the  formalities  required  by  the  Wills  Act,  1837,  s.  9,  directly  con- 
tradicts the  words  of  the  Wills  Act,  1837,  s.  10,  which  enact  that  "  no 
"  appointment  made  by  will  in  exercise  of  any  power  shall  be  valid 
"  unless  the  same  be  executed  in  the  manner  hereinbefore  required," 
i.e.,  in  accordance  with  the  formalities  required  by  sect.  9,  e.g.,  attesta- 
tion by  two  or  more  witnesses.  This  objection,  in  whatever  way  it  is 
put,  is  on  the  face  of  it  a  strong  one.  It  is,  however,  open  to  at 
least  three  answers,  which  must  be  considered  as  part  of  one  argument 
intended  to  show  that  this  objection,  until  supported  by  clear  decisions 
in  its  favour,  is,  to  say  the  least,  not  of  decisive  authority. 

Answer  1. — The  two  cases  relied  upon  in  support  of  the  objection 
are  absolutely  inconclusive.  In  re  Kirwan's  Trusts  is,  it  is  conceived, 
rightly  decided.  The  judgment  of  the  Court  is  mainly  based  on  two 
quite  sufficient  grounds,  namely,  the  non-compliance  of  the  will  or 
testamentary  document  with  the  special  terms  of  the  power  of  which 
it  was  alleged  to  be  an  exercise,  and  the  fact  that  the  wiU  was  bad 
as  a  fraud  upon  the  power.  No  doubt  Kay,  J.,  held  that  a  wiU,  valid 
or  entitled  to  probate  only  under  the  WUls  Act,  1861,  but  not  comply- 

1  1  Williams,  Executors  (10th  ed.),  p.  284. 
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ing  with  the  formalities  required  by  the  Wills  Act,  1837,  s.  9,  viz., 
attestation  by  witnesses,  could  not  be  a  good  execution  of  a  power  of 
appointment.  But  it  is  not  easy  to  read  the  judgment  of  Stirling,  J., 
in  the  case  In  re  Price '  without  seeing  that  he  doubted  the  authority 
of  /n  re  Kirwari's  Trusts  in  support  of  a  proposition  which  was 
assuredly  not  necessary  to  the  decision  of  the  case. 

Hummel  v.  Hummel  was  intended  to  follow  In  re  KirwarCs  Trusts, 
but  as  reported  it  is  utterly  unsatisfactory.  All  the  facts  stated  show 
that  the  testatrix,  who  had  married  an  Austrian,  was  not  a  British 
subject.  This  being  so,  it  is  haid  to  understand  how  any  reference 
whatever  could  be  made  to  the  Wills  Act,  1861,  s.  1,  which  refers 
only  to  the  wills  of  British  subjects.  The  cases  relied  upon  being, 
to  say  the  least,  inconclusive,  the  matter  under  discussion  must  be 
decided  upon  principle. 

Answer  2, — The  objection  made  proves  too  much.  True  it  is  that 
if  the  widest  sense  possible  be  given  to  the  Wills  Act,  s.  10,  no 
appointment  made  by  will  in  exercise  of  any  power — at  any  rate,  if 
it  is  a  power  created  under  an  English  instrument — which  does  not 
comply  with  the  requirements  of  the  Wills  Act,  s.  9,  can  be  a  valid 
exercise  of  the  power.  But  this  interpretation  of  sect.  10  is  incon- 
sistent with  the  admitted  fact  that  a  will  executed  in  accordance  with 
the  formalities  required  by  the  law  of  the  testator's  domicil,  e.g., 
France,  and  therefore,  it  may  be,  not  attested  as  required  by  the 
Wills  Act,  s.  9,  is  a  good  exercise  of  a  power  to  appoint  by  will,  even 
though  the  power  be  created  by  an  English  instrument.' 

A  will,  it  may  be  said,  made  by  a  person  domiciled  abroad,  lies 
altogether  outside  the  purview  of  the  Wills  Act,  and  sect.  10,  therefore, 
of  that  Act  does  not  apply  to  such  a  wiU.  Let  this  be  granted  :  a  con- 
sequence follows  which  has  not  perhaps  been  sufficiently  noted.  It  is 
that  a  will  made  by  a  British  subject  may,  if  he  is  domiciled  out  of 
England,  be  a  good  exercise  of  a  power  of  appointment,  even  though 
the  win  is  admitted  to  probate  and  is  valid  wholly  under  the  Wills 
Act,  1861.  Tis  a  British  subject  whose  domicil  of  origin  is  Maltese. 
T,  whilst  retaining  his  British  nationality,  acquires  a  domicil  at  New 
York.  T,  whilst  he  has  a  domicil  at  New  York,  executes  a  will  whilst 
he  is  in  France.  The  will  is  executed  in  accordance  either  with  the 
law  of  France  {lex  actus)  or  in  accordance  with  the  law  of  Malta,  where 
D  had  his  domicil  of  origin.  Assume,  what  in  these  circumstances  is 
almost  certainly  the  case,  that  the  will  is  not  valid  under  the  law  of 
New  York  {lex  domicilii).  The  will  is  intended  to  be  the  exercise  of  a 
power  to  appoint  by  will  of  which  T  is  the  donee  under  an  English 
instrument.     The  will  is  not  a  valid  wUl  under  the  law  of  Z)'8  domicil. 


1  [1900]  1  Ch.  442,  446. 
*  See  p.  691,  ante. 
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The  will  is  not  a  good  exercise  of  a  power  of  appointment  under  the 
WiUs  Act,  1837,  s.  10.  But  surely  it  must  be  held  a  good  exercise  of  a 
power  of  appointment  by  an  English  Court,  y  is  a  British  subject. 
His  will  is  one  which,  under  the  Wills  Act,  1861,  s.  1,  must  be  held  to 
be  well  executed  for  the  purpose  of  being  admitted  to  probate,  either 
because  the  will  is  made  according  to  the  forms  required  by  the  law  of 
the  place  where  the  same  was  made  (France)  or  because  the  will  is  made 
according  to  the  forms  required  "  by  the  laws  then  in  force  in  that  part 
"  of  His  Majesty's  dominions  where  [T]  had  his  domicil  of  origin" 
[Malta] .  Nor  can  it  be  alleged  that  the  will  is  invalid  under  the  WiUs 
Act,  1837,  8.  10,  for  "the  provisions  of  sects.  9  and  10  of  the  Wills  Act 
"  have  no  application  to  wills  of  persons  not  domiciled  in  England. 
"  This  was  decided  in  the  case  of  In  re  Price."^  If,  however,  it  be 
admitted  that  a  wiU  made  by  a  British  subject  domiciled  abroad, 
though  its  validity  is  due  wholly  to  the  Wills  Act,  1861,  s.  1,  is  a  good 
exercise  of  a  power  of  appointment  by  will,  the  reason  of  this  must  be 
that  such  a  wUl  is  a  compliance  with  the  intention  of  the  donor  of  the 
power  that  the  power  should  be  exercised  by  a  will  duly  executed. 
And  this,  in  fact,  comes  very  near  to  an  admission  that  any  will 
admitted  to  probate — and  every  will  that  comes  within  the  Wills  Act, 
1861,  must  be  admitted  to  probate — is  a  good  exercise  of  a  power  of 
appointment.  For  the  rules  as  to  powers  of  appointment  by  will, 
though  anomalous,  rest  on  an  intelligible  principle.  The  main  point 
to  be  considered,  as  the  Courts  have  held,  is  whether  the  appointment  is 
exercised  in  the  manner  laid  down  by  the  donor  of  the  power.  When 
he  provides  that  the  power  shall  be  exercised  "  by  will,"  or  "by  will 
duly  executed,"  the  one  essential  inquiry  is,  what  does  he  mean  by 
these  terms  ?  In  the  case  of  two  classes  of  wills  the  answer  given  has 
been  in  substance,  "he  means  any  will  admitted  to  probate,  and  there- 
fore a  good  will  according  to  English  law."  The  same  answer  must, 
it  now  appears,  be  given  in  the  case  of  a  wiU  executed  abroad  by  a 
British  subject  who  is  not  domiciled  in  England,  which  is  admitted  to 
probate  and  valid  only  under  the  WiUs  Act,  1861.  It  is  difficult, 
however,  to  find  any  plain  reason  why  in  the  single  case  of  such  a  will 
being  made  abroad  in  exercise  of  a  power  by  a  British  subject  who  is 
domiciled  in  England,  it  should  be  denied  that  the  donor  of  the  power 
meant  that  the  power  should  be  exercised  by  a  will  which  is  necessarily 
admitted  to  probate,  and  is  therefore  conclusively  shown  to  be  valid 
according  to  English  law. 

Answer  3. — A  will  valid  only  under  the  Wills  Act,  1861,  which  does 
not  comply  with  the  requirements  of  the  Wills  Act,  1837,  s.  9,  cannot, 
it  is  clear,  be  a  valid  exercise  of  a  power  of  appointment  if  such  a 

1  Barretto  v.  Young,  [1900]  2  Ch.  339,  343,  judgment  of  Byrne,  J.,  referring  to 
words  of  Stirling,  J. :  "  The  Wills  Act  had  no  application,  inasmuch  as  the 
"  testator  was  domiciled  abroad."     In  re  Prioe,  [1900]  1  Ch.  442,  452. 


APPENDIX.  827 

will  comes  at  all  within  s.  10 ;  but  the  very  point  at  issue  is  whether 
such  a  will  comes  within  the  operation  of  s.  10.  It  is,  at  any  rate, 
arguable  that  s.  10  does  not  apply. 

It  is  possible,  in  the  first  place,  that  the  two  Acts  ought  to  be  read 
together.  They  might  be  so  read  without  any  substantial  incon- 
sistency. The  WiUs  Act,  s.  10,  provides  that  no  will  shall  be  a  valid 
exercise  of  a  power  which  is  not  executed  in  accordance  with  the 
formalities  required  by  s.  9,  i.e.,  with  the  formalities  required  by  the 
Wills  Act.  If  the  two  Acts  be  read  together,  the  Wills  Act,  1861, 
in  reality  adds  certain  additional  forms  under  which  under  these  Acts 
a  will  may  be  made  by  a  British  subject,  which  must  be  held  to  be 
well  executed  for  the  purpose  of  being  admitted  to  probate,  and  which 
therefore  is  valid  under  English  law.  If  one  looted  at  the  mere 
common  sense  of  the  matter,  there  would,  it  is  submitted,  be  nothing 
unreasonable  in  holding  that  a  will  made  in  accordance  with  these 
additional  forms  was  made  in  accordance  with  the  requirements  of 
the  Acts,  and  was  therefore,  as  such,  a  good  exercise  of  a  power  of 
appointment. 

It  may,  in  the  second  place,  be  contended  that  sects.  9  and  10  must 
be  read  together,  and  that  the  provisions  of  sect.  10  apply  only  to 
wills  which,  in  order  that  they  may  be  admitted  to  probate  and  valid, 
must  be  executed  in  accordance  with  sect  9.  That  certain  wills,  e.ff., 
wills  executed  by  persons  domiciled  abroad,  have  quite  independently 
of  the  Wills  Act,  1861,  been  admitted  to  probate  and  held  valid,  and 
therefore  held  to  be  good  exercises  of  a  power  of  appointment,  though 
they  did  not  in  any  way  comply  with  the  requirements  of  sect.  9,  and 
that  on  the  same  ground  a  will  valid  only  under  the  Wills  Act,  1861, 
may,  as  it  is  admitted  to  probate  and  valid,  be  treated  as  a  good 
exercise  of  a  power  of  appointment. 

What  is  at  bottom  the  same  point  may  be  put  in  a  different  form. 
Before  the  passing  of  the  Wills  Act,  1861,  the  principle  was  established 
that  a  will  which,  being  admitted  to  probate,  was  thereby  shown  to  be, 
according  to  English  law,  a  valid  will,  must,  though  it  did  not  fulfil 
the  requirements  of  the  Wills  Act,  1837,  s.  9,  be  held  to  be  a  valid  exer- 
cise of  a  power  to  appoint  by  will.  This  principle  was  not  deemed 
inconsistent  with  the  provisions  of  the  Wills  Act,  s,  10.  The  effect 
of  the  Wills  Act,  1861,  was  to  create  a  new  class  of  wills,  which, 
though  not  complying  with  the  provisions  of  the  Wills  Act,  s.  9, 
were  held  to  be  good  for  the  purpose  of  being  admitted  to  probate  in 
England,  and  therefore  valid  wills  according  to  English  law.  Such 
wills  would  of  themselves  fall  within  the  established  principle  that  a 
will  admitted  to  probate,  and  therefore  valid  according  to  English 
law,  was,  even  though  it  did  not  fulfil  the  requirements  of  s.  9, 
a  valid  exercise  of  a  power  of  appointment  by  will.  To  produce 
this  result  it  was  not  necessary  either  to  repeal  the  provisions  of  the 
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Wills  Act,  s.  10,  or  to  make  any  reference  to  a  power  of  appointment 
by  will.  All  that  was  needed  was  to  create  a  wiQ  of  a  new  class, 
whicli  should  he  held  to  be  well  executed  for  the  purpose  of  being 
admitted  to  probate,  and  therefore  under  a  principle  already  estab- 
lished a  valid  exercise  of  a  power  of  appointment ;  and  this,  it  is 
submitted,  is  exactly  what  is  done  by  the  Wills  Act,  1861. 

Conclusion. 

(1)  The  question  discussed  in  this  note  is  not  determined  by  any 
case  of  decisive  authority. 

(2)  A  wiU  of  the  kind  to  which  this  note  refers  is  probably,  il 
made  by  a  British  subject  not  domiciled  in  England,  a  valid  exercise 
of  a  power  of  appointment  by  will. 

(3)  Whether  such  a  wUl,  if  made  by  a  British  subject  domiciled  in 
England,  is  a  valid  exercise  of  a  power  of  appointment,  is  a^question 
as  to  which,  in  the  absence  of  judicial  decisions,  it  is  impossible  to 
give  an  absolutely  certain  answer.' 


NOTE  21. 

THE  EWING  V.  OEE  EWING  CASE.' 

D  has  died  domiciled  in  Scotland,  possessed  of  movable  and  immov- 
able property  there,  and  of  only  a  small  amount  of  personal  property 
in  England.  He  has  appointed  six  persons  executors  and  trustees 
under  his  will.  Of  these  some  reside  in  Scotland,  some  in  England. 
They  obtain  confirmation  of  the  will  in  Scotland,  and  the  confirmation 
is  sealed  in  England  under  21  &  22  Vict.  c.  66.^  A,  an  infant  legatee, 
resident  in  England,  brings  an  action  by  his  next  friend  for  adminis- 
tration of  the  estate.  The  writ  is  served  upon  the  trustees  in  England, 
and  under  an   order   upon   the  trustees  in   Scotland.     The   trustees 

'  Compare,  however,  Westlake,  p.  117. 

' '  But  notwithstanding  admission  to  prohate  or  grant  of  administration  with  the 
"  document  annexed,  under  Lord  Kingsdown's  Act,  the.  power  will  not  be  held  to 
"  have  been  well  executed  unless  either  the  formalities  prescribed  by  the  power,  or 
"  those  of  the  Wills  Act,  are  satisfied :  Re  Kirwan's  Trusts  (1883),  25  Ch.  D.  373, 
"  Kay ;  Eummel  v.  Eummel,  [1898]  1  Ch.  6i2,  Kekewich.  Wiere,  however,  the 
"  will  is  good  in  form  by  the  law  of  the  last  domioil,  D'Huart  v.  Sarkness  will 
' '  apply,  not  merely  to  the  proceedings  in  the  Court  of  Probate,  but  also  so  as  to 
' '  make  the  document  a  good  execution  of  a  simple  power  to  appoint  by  will :  Re 
"  Frice,  Tomlin  v.  Latter,  [1900]  1  Ch.  442,  Stirling.  At  least,  so  far  as  it  can  be 
"  such  an  execution  without  calling  in  the  aid  of  the  Wills  Act,  s.  27,  which  makes 
"  a  general  bequest  a  good  execution  of  a  general  power.  Re  B'JEste'a  Settlement 
"  Trusts,  Poulter  v.  B'Hste,  [1903]  1  Ch.  898,  Buckley."  But  see  as  to  o.  2  7, 
Rule  191,  p.  700,  and  following. 

^  (1883),  9  App.  Cas.  34.  And  see  Swinff  v.  Orr  Ewing  (1885),  10  App.  Gas. 
453  (Scotch);  Westlake,  pp.  123,  124;  Poote,  pp.  265—267,  282;  2  Williams, 
Executors  (10th  ed.),  pp.  1286—1290. 

'  See  Rule  123,  p.  464,  ante. 
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appear  without  protest.  It  is  held  that  the  Court  has  jurisdiction  to 
administer  the  trusts  of  the  will  as  to  the  whole  of  the  estate,  whether 
in  England  or  in  Scotland,  and  that,  as  no  proceedings  are  pending  in 
a  Scotch  Court  by  which  the  interest  of  the  infant  could  have  been 
equally  protected,  the  exercise  of  the  jurisdiction  is  a  matter  not  of 
discretion,  but  of  justice. 

This  statement  contains  the  essential  circumstances,  and  gives  the 
whole  direct  effect,  of  the  English  case  of  Ewing  v.  Orr  Ewing}  The 
decision  of  the  House  of  Lords  refers  in  strictness  rather  to  proceedings 
against  trustees  than  to  proceedings  against  personal  representatives. 
From  this  point  of  view  the  case  does  little  more  than  carry  out  the 
principle  involved  in  Perm  v.  Baltimore,^  and  aU  it  appears  absolutely 
to  decide  is  that,  where  the  executors  of  a  person  dying  domiciled  in  a 
foreign  country  are  also  trustees  under  his  wiU,  the  Court  has 
jurisdiction  to  entertain  an  action  for  the  execution  of  the  whole  of 
the  trusts  under  the  will  against  the  trustees  who  are  in  England  and 
the  trustees  who  can  be  served  with  a  writ  in  a  foreign  country.^ 

But  though  this  is  all  which  is  necessarily  decided  in  the  English 
case  of  Ewing  v.  Orr  Ewing,  the  following  points  with  regard  to  the 
administration  of  a  deceased  person's  property  are  raised  and  more  or 
less  authoritatively  determined  in  the  two  Orr  Ewing  Cases. 

(1)  Lord  Westbury's  doctrine'  that  the  Courts  of  the  country  in 
which  a  deceased  person  is  domiciled  at  the  time  of  his  death  have 
exclusive  jurisdiction  to  administer  his  movable  property  is  negatived. 

(2)  Under  an  ordinary  grant  of  administration  the  High  Court  has, 
on  being  appealed  to,  jurisdiction  to  administer  the  whole  of  the 
movable  property  of  the  deceased,  whatever  its  local  situation,  and 
whether  he  has  died  domiciled  in  England  or  in  a  foreign  country.* 

(3)  The  Courts  of  a  foreign  country,  e.g.,  Scotland,  have  a  right, 
if  they  see  fit,  to  deal  with  and  administer  property  of  the  deceased 
locally  situate  in  that  country.* 

(4)  A  personal  representative  under  an  English  grant,  which  is  not 
limited,  is  liable  to  account  for  assets  out  of  England,'  but  his  liability 
in  regard  to  foreign  assets  would  seem  to  depend  upon  his  relation  to 
them,  i.e.,  upon  his  legal  power  to  get  possession  of  and  deal  with 
such  assets." 


'  Compare  Swing  v.  Orr  Ewing  (1885),  10  App.  Gas.  463. 

^  (1730),  1  Ves.  Sen.  444.     See  Eule  39,  Exception,  p.  203,  ante. 

2  Compare,  for  tbis  view  of  the  case,  Ewing  v.  Orr  Ewing  (1883),  9  App.  Caa.  34, 
46,  judgment  of  Lord,  Blackburn,  and  p.  48,  judgment  of  Lord  Watson,  with 
Ewing  v.  Orr  Ewing  (1885),  10  App.  Cas.  453,  S22,  523,  judgment  of  Lord 
Blackburn. 

4  Enohin  v.  Wylie  (1862),  10  H.  L.  C.  1,  13,  15,  16. 

*  Ewing  v.  Orr  Ewing  (1883),  9  App.  Cas.  34,  39,  judgment  of  Selbome,  C. 

*  Ewing  v.  Orr  Ewing  (1885),  10  App.  Cas.  453.     See  Rule  89,  p.  391,  cmte. 
'  See  Rule  73,  p.  343,  ante. 

8  Compare  2  WUliams,  Executors,  1286—1290. 
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The  result  of  the  conclusions  which  may  be  deduced  from  or  are 
suggested  by  the  Orr  Ewing  Cases  is  that  conflicts  may  undoubtedly 
arise  between  English  Courts  and  the  Courts  of  a  foreign  country  as 
to  the  administration  of  a  deceased  person's  movable  property,  and 
that  "whenever  a  real  conflict  of  jurisdiction  does  arise  between  two 
"  independent  tribunals,  the  better  course  for  each  to  pursue  is  to 
"  exercise  its  own  jurisdiction  so  far  as  it  availably  can,  and  not  to 
"  issue  judgments  proclaimiDg  the  incompetency  of  its  rival."  '  These 
words  of  Lord  Watson's  are  a  valuable  recognition,  be  it  noted,  of  the 
principle  of  effectiveness,  or,  in  other  words,  of  the  principle  maintained 
throughout  this  treatise,  that  a  Court's  jurisdiction  ought  to  be  limited 
by  its  power  to  enforce  its  judgments.'' 


NOTE  22. 

QUESTIONS  WHERE  DECEASED  LEAVES  PROPEETY 
IN  DIEFEEENT  COUNTRIES.' 

A  testator  or  intestate  may,  at  his  decease,  leave  property  of 
different  kinds  in  different  countries,  e.g.,  movables  in  England  and 
immovables  in  Scotland.  And  "where  land  and  personal  property  are 
"  situated  in  different  countries,  governed  by  different  laws,  and  a 
"  question  arises  upon  the  combined  effect  of  those  laws,  it  is  often 
"  very  difficult  to  determine  what  portion  of  each  law  is  to  enter  into 
"  the  decision  of  the  question  [of  the  distribution  of,  or  claims  upon, 
"  the  property].  It  is  not  easy  to  say  how  much  is  to  b©  considered  as 
"  depending  on  the  law  of  real  property  [immovables]  ;  which  must  be 
"  taken  from  the  country  where  the  land  lies  [lex  situs'] ;  and  how 
"  much  upon  the  law  of  personal  property  [movables]  ;  which  must  be 
"  taken  from  the  couutry  of  the  domicil ;  and  to  blend  both  together ; 
"  so  as  to  form  a  rule,  applicable  to  the  mixed  question,  which  neither 
"law  separately  furnishes  suiBcient  materials  to  decide."^  These 
words  refer  to  the  question  how  far  the  heir  of  heritable  property  in 
Scotland  which  an  English  will  has  been  inoperative  to  pass,  being  a 
legatee  of  personal  property  in  England,  is  put  to  his  election.  But 
they  apply  in  principle  to  all  the  various  questions  which  may  arise 
when  a  deceased  person  leaves  property  of  one  description,  e.g., 
movables,  in  England,  and  property  of  another  description,  e.g., 
immovables,  in  a  foreign  coimtry.     The  general  rule,  no  doubt,  is  that 

1  Swing  v.  Orr  Ewing  (1885),  10  App.  Gas.  453,  632,  judgment  of  Lord  Watson. 

2  See  Intro.,  General  Principle  No.  III.,  p.  40,  ante. 

'  Westlake  (4tli  ed.),  pp.  138—147  ;  Foote  (3rd.  ed.),  pp.  208—313,  222—227  ; 
Nelson,  pp.  198,  199.   J 

<  BrodU  V.  Barry  (1813),  2  Ves.  &  B.  127,  131,  judgment  of  Grant,  M.  K. 
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immovables  or  land,  or  rights,  or  obligations  connected  with  land 
which  are  treated  by  the  lex  situs  as  immovables,  are  governed  by  the 
lex  situs,  and  that  movables  or  things  treated  by  the  law  of  the 
country  where  the  things  are  situate  as  movables '  are  governed  by  the 
law  of  the  deceased's  domicil  {lex  domicilii).  But  these  two  general 
principles  do  not  lead  us  far  towards  answering  the  different  inquiries 
now  calling  for  consideration.  In  this  Note  it  will  be  convenient  to 
confine  our  attention  almost  exclusively  to  cases  in  which  a  testator 
or  intestate  leaves  property  of  different  kinds  in  England  and  in 
Scotland  respectively. 

The  questions  which,  under  these  circumstances,  may  arise,  or,  at 
any  rate,  have  arisen,  refer  in  the  main  to  three  points  : — 

(A)  The  devolution  of  the  whole  estate. 

(B)  The  heir's  right  of   recourse  against  the  movables  or  per- 

sonalty. 

(C)  The  heir's  election  between  taking  under  or  against  a  will 

which,  as  to  immovable  property,  is  invalid. 
(A)  Devolution.— The  rule  as  to  this  is  simple.  Every  question 
as  to  the  devolution  of  immovables  (land)  either  under  a  will  or  in 
case  of  intestacy  is  to  be  determined  by  the  law  of  the  country  where 
the  immovables  are  situate "  (^ea;  situs).  The  lex  situs,  for  example, 
determines  whether  an  instrument,  e.g.,  a  Scotch  heritable  bond,' 
conferring  a  right  relating  to  an  immovable,  is  itself  an  immovable ; 
who  is  the  person  to  whom  the  immovable  descends ;  and  whether  a 
given  will  is  valid  as  regards  immovables.*  Every  question,  on  the 
other  hand,  as  to  the  devolution  of  movables,  such  as  who  is  the  person 
entitled  to  succeed  to  them  beneficially ;  how  they  are  to  be  distri- 
buted ;  whether  a  given  will  is  valid  as  regards  movables ;  must  be 
determined  in  general  by  the  lex  domicilii  of  the  deceased  intestate  or 
testator.  It  must,  however,  be  here  as  elsewhere  borne  in  mind  that 
"personal  property,"  if  the  term  be  accurately  used,  includes,  but  is 
not  equivalent  to,  movable  property,*  and  that  though  the  beneficial 
succession  °  to  movable  property  is  under  English  law  governed  by  the 
lex  domicilii  of  the  deceased,  yet  the  administration'  thereof,  e.g.,  as 
regards  the  payment  of  debts,  is  under  English  law  governed  by  the 
lex  fori,  which  in  this  case  is  equivalent  to  the  lex  situs,  i.e.,  the  law 

1  See  Rule  140,  p.  497,  ante. 

'  See  Rule  141,  p.  500,  ante,  and  compare  Rule  140,  and  commeut  thereon, 
pp.  497—499,  ante. 

3  Brodie  v.  Barnj  (1813),  2  V.  &  B.  127;  Johnstone  v.  Baker  (1817),  4  Madd. 
474,  n.  ;  Jernmgham  v.  Herbert  (1829),  4  Rues.  388.  Heritable  bonds  are  now, 
under  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868  (31  &  32  Vict.  o.  101), 
s.  117,  movables  as  regards  the  succession  of  the  creditor  in  Scotland. 

*  Brodie  v.  Barry  (1813),  2  V.  &  B.  127  ;  Bundaa  v.  Bundaa  (1830),  2  Dow  &  CI. 
349. 

5  See  pp.  74—77,  304—306,  ante. 

6  See  p.  306,  ante. 

'  See  Rule  181,  p.  658,  ante. 
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of  the  country  (England)  where  the  movable  property  or  personalty  is 
situate  and  administered. 

(B)  Recourse. — The  heir  or  devisee  of  immovables  in  Scotland  may 
have  paid  in  Scotland  debts  due  from  the  deceased.  Can  he  have 
recourse  against  the  personal  estate  in  England  for  repayment  ?  Of 
course,  if  the  point  is  dealt  with  in  the  will  of  the  deceased,  then  the 
rights  and  liabilities  of  the  heir  are  governed  by  the  will.  If,  for 
example,  a  testator  who  leaves  personalty  in  England  and  real  estate 
in  Scotland  directs  that  aU  his  debts  shall  be  paid  out  of  his  personal 
estate,  then  the  right  of  the  heir  to  look  to  the  personalty  in  England 
for  repayment  of  debts  of  the  testator  paid  by  the  heir  in  Scotland  is 
clear.  If,  however,  the  matter  is  not  dealt  with  by  the  will,  then 
"  the  right  of  the  heir  of  foreign  immovables  ....  to  have  recourse 
"  against  the  personal  estate  in  England  for  the  amount  of  debts  of 
"  the  deceased  which  he  has  paid,  is  determined  by  the  lex  situs  of 
"the  immovables."'  These  are  the  words  of  Mr.  Westlake;  they 
give,  therefore,  as  might  be  safely  assumed,  an  answer  to  our  inquiry 
which  is,  as  far  as  it  goes,  correct. 

A  person  has  died  domiciled  in  a  foreign  country.  A,  his  heir,  is 
compelled  to  pay  debts  due  there  out  of  land  coming  to  him  in  such 
country  as  heir.  But  A  has,  under  the  law  of  such  foreign  country, 
a  right  to  be  repaid  the  amoimt  of  the  debts  out  of  the  deceased's 
movables.  A  has,  therefore,  a  right  of  recourse  against  the  English 
personalty  left  by  the  deceased.'' 

The  deceased,  again,  leaves  real  estate  in  Scotland  and  personalty 
in  England.  A,  his  heir,  pays  ordinary  debts  of  the  deceased  out  of 
real  estate  in  Scotland.  Under  Scotch  law,  he  has  a  right  to  repay- 
ment out  of  the  movable  property  of  the  deceased.  He  has,  therefore, 
a  right  of  recourse  against  the  English  personalty.' 

The  heir  of  Scotch  land  pays,  in  1830,  sums  due  on  heritable 
bonds  given  by  the  deceased.  Such  bonds  are  under  Scotch  law  a 
charge  upon  the  real  estate,  in  other  words,  are  payable  by  the  heir. 
He  has  no  right,  therefore,  to  be  repaid  out  of  the  English  personal 
estate  the  sums  paid  in  respect  of  the  bonds.* 

These  cases  illustrate  and  fall  within  Mr.  Westlake's  dictum,  but 
they  show,  it  is  submitted,  that  that  dictum,  though  true,  is  incomplete. 
The  right  of  the  heir  of  foreign,  e.g.,  Scotch,  lands  to  have  recourse 
against  the  personal  property  of  the  deceased  in  England  is,  no  doubt, 
in  one  sense,  governed  by  Scotch  law  {lex  situs),  for  in  order  to  have 
a  claim  against  the  personal  estate  in  England,  he  must  show  that 
under  Scotch  law  he  has  a  right  to  repayment,  but  his  right  is  in  reality 

1  Westlake,  s.  118,  pp.  139,  140. 

2  Anon.  (1723),  9  Mod.  66. 

3  Winchehea  v.  Cfaretty  (1838),  2  Keen,  293. 

*  Elliott  T.  Minto  (1821),  6  Madd.  16 ;    Drummond  v.  Drtmtmond  (1799),  6  Bro. 
P.  C.  601. 
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governed  partly  by  the  lex  situs,  and  partly  by  the  law  of  England 
(lex  fori),  i.e.,  the  law  of  the  country  where  English  personalty  is 
being  administered.  It  is  Scotch  law  which  determiaes  whether  there 
is  a  debt  due  to  the  heir  at  all  from  the  deceased's  estate.  It  is  Eng- 
lish law  which  determines  that  all  debts  due  from  the  deceased's  estate 
are  primarily  payable  out  of  English  personalty.' 

Whether,  again,  the  heir  or  devisee  of  BngHsh  lands  who  is  com- 
pelled to  pay  debts  due  from  the  deceased  can  have  recourse  for  repay- 
ment against  the  movables  of  the  deceased  in  a  foreign  country  must, 
it  is  conceived,  on  principle  depend  partly  upon  English  law  (lex 
situs),  and  partly  upon  the  law  of  the  country,  e.  g.,  Victoria,  where 
the  deceased's  movable  property  is  being  administered.  Under  the 
law  of  England,  A,  the  heir,  has  a  claim  against  the  personal  estate 
out  of  which  the  debts  are  primarily  payable.''  This  would  primd 
facie  give  him  a  claim  against  the  movables  of  the  deceased  admin- 
istered in  Victoria,  but  whether  the  claim  is  enforceable  in  Victoria 
must  ultimately  depend  upon  the  law  of  Victoria. 

(0)  Election. — "  Election,  in  the  sense  here  used,  is  the  obligation 
"  imposed  upon  a  party  to  choose  between  two  inconsistent  or  alterna- 
"  tive  rights  or  claims,  in  cases  where  there  is  clear  intention  of  the 
"  person,  from  whom  he  derives  one,  that  he  should  not  enjoy  both. 
"  Every  case  of  election,  therefore,  presupposes  a  plurality  of  gifts  or 
"  rights,  with  an  intention,  express  or  implied,  of  the  party  who  has 
' '  a  right  to  control  one  or  both,  that  one  should  be  a  substitute  for 
"  the  other.  The  party  who  is  to  take,  has  a  choice,  but  he  cannot 
"  enjoy  the  benefits  of  both.'"* 

A  question  as  to  election  may  arise  where  T,  a  testator,  dies,  leaving 
property  in  England  and  in  a  foreign  country,  and  has  made  a  will 
which,  though  intended  to  affect  the  whole  of  his  estate,  is,  from  some 
cause  or  other,  valid  as  to  the  property  in  England,  but  invalid  as  to 
the  foreign  property.  In  such  a  case,  can  a  person,  e.  g.,  an  heir, 
who  takes  a  benefit  under  the  will  in  England,  be  allowed  at  the  same 
time  to  gain  from  its  invalidity  in  the  foreign  country,  or  may  he  be 
put  to  his  election  either  to  treat  the  whole  will  as  valid,  or,  if  he 
takes  advantage  of  its  invalidity  in  the  foreign  country,  to  give  up  the 
benefit  which  he  would  otherwise  gain  from  its  validity  in  England  ?  * 

T,  for  example,  who  is  domiciled  in  England,  leaves  movable  pro- 
perty in  England  and  immovable  property  in  Scotland.  He  has  made 
a  will  which,  as  regards  his  immovable  property  or  land  in  Scotland, 
is  invalid,  and  by  his  wiU  leaves  the  Scotch  land  to  N.     He  leaves  his 

'  The  liability  of  English  personalty  to  the  payment  of  foreign  debts  of  the  personal 
estate  and  before  its  distribution  is  independent  of  the  deceased's  domicil. 

2  See  2  Williams,  Executors  (10th  ed.),  p.  1315. 

'  2  Story,  "  Equity  Jurisprudence, "  2nd  English  ed.,  s.  1075,  p.  732. 

'  Compare  Brodie  v.  Barry  (1813),  2  V.  &  B.  127  ;  Allen  v.  Anderson  (1846), 
5  Hare,  163  ;  Dundaa  v.  Bmdai  (1830),  2  Dow  &  CI.  349. 

D.  3h 
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personal  property  in  England  to  A,  wIlo  is  Ms  heir  under  Scotch,  law. 
The  question  arises,  can  A  both  take  the  Scotch  land  by  descent  and, 
at  the  same  time,  take  the  benefit  of  the  legacy  to  him  of  the  English 
personalty,  or  must  he  renounce  either  his  rights  as  heir  or  his  rights 
as  legatee,  i.e.,  is  he  put  to  his  election? 

This  question,  so  far  as  it  depends  on  a  conflict  of  laws,  can,  it  is 
submitted,  come  directly  before  the  English  Courts  as  a  question  of 
EngKsh  law  only  where  Neither  leaves  immovable  property  in  England 
as  well  as  immovable  property  in  some  other  country,  e.g.,  Scotland,"^ 
or,  what  is  the  more  common  case,  where  T,  being  domiciled  in 
England,  leaves  movables  either  in  England  or  elsewhere,  and  also 
leaves  immovables  in  some  other  country,  e.  g.,  Scotland.*  The  ques- 
tion as  to  election  could  not  come  before  the  Courts  as  a  question  of 
English  law,  where  T  neither  left  immovables  in  England,  nor  was 
domiciled  in  England.  In  the  latter  case  he  might,  no  doubt,  leave 
movables  locally  situate  in  England,  but  the  right  to  them  would 
depend  upon  the  law  of  2"'s  domicU,  and  the  question  of  election,  if 
it  arose  at  aU,  though  it  might  conceivably  come  before  the  English 
Courts,  would  be  determined  by  the  law  of  2"s  domicil,  not  of  England. 
Thus  if  T  died  in  England,  leaving  goods  there,  and  also  leaving  land 
in  Scotland  which  did  not  pass  under  his  will,  but  was  domiciled  in 
France,  the  question  (if  any  arose)  as  to  election  would  probably 
come  before  the  French  Courts,  and  ought,  if  it  should  come  before 
the  English  Courts,  to  be  decided  by  reference  to  French  law. 

Bearing  in  mind  these  considerations,  we  may,  it  is  conceived,  lay 
down  the  following  Eule  : — 

If  a  testator  devises  foreign  immovable  property  [foreign  land)  under 
a  will  which  is  inoperative  to  pass  the  same  to  the  devisee,  and  also  either 

(1)  devises  English  im,movable  property  [English  land)  to  the  heir  of 

the  foreign  imm.ovable  property,  or, 

(2)  being  dom,iciled  in  England,  bequeaths  movable  property  wherever 

situate  to  the  heir  of  the  foreign  immovable  property, 
the  Court  will  not  allow  such  heir  to  talce  any  benefit  under  the  will,  as 
regards  the  English  immovable  property  or  the  movable  property,  unless^ 
he  fulfils  the  conditions  of  the  will  with  respect  to  the  foreign  immovable 
property,  i.e.,  the  heir  is  put  to  his  election.^ 

Thus  "the  heir  of  heritable  property  in  Scotland,  becoming  entitled 
"  to  it  in  consequence  of  the  will,  by  which  it  is  devised  to  another, 
"  not  being  conformable  to  the  solemnities  required  by  the  law  of 

'■  Compare  Dundas  v.  Dundas  (1830),  2  Dow  &  CI.  349,  whioli  is  a  Scotch,  not  an 
Engli8h,  case,  and  JDewar  v.  Maitland  (1866),  L.  R.  2  Eq.  834  ;  Orrell  v.  Orrelt 
(1871),  L.  E.  6  Ch.  302. 

2  Brodie  t.  Barry  (1813),  2  V.  &  B.  127  ;  Anon.  (1723),  9  Mod.  66  ;  Trotter  v. 
Trotter  (1828),  4  Bli.  502  ;  Winchelsea  v.  Garetty  (1838),  2  Keen,  293  ;  Allen  v.. 
Anderson  (1846),  5  Hare,  163 ;  Barrison  t.  Harrison  (1873),  L.  E,.  8  Ch.  342. 

3  Foote  (3rd  ed.),  pp.  222—227  ;  Nelson,  p.  199. 
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"  Scotland,  and  taking  also  under  the  same  wiU  real  or  personal 
"  property  in  this  country,  will  be  compelled,  if  the  intention  to 
"  dispose  of  land  in  Scotland  is  clear,  to  elect  between  the  heritable 
"  property  which  has  descended  to  him  as  heir,  and  the  benefits  given 
"  to  him  by  the  wiU."  ' 

If,  for  the  sake  of  clearness,  we  assume  that  a  deceased  person  has 
left  immovable  property  in  Scotland,  and  has  died  domiciled  in 
England,  leaving  there  only  movable  property,  the  conditions  under 
which  the  rule  as  to  election  applies  may  be  thus  stated  :  — 

First.  T,  the  deceased,  must  die  testate ;  the  rule  cannot  apply  to 
a  case  of  total  intestacy. 

Secondly.  T  must  leave  a  will  intended  to  deal  both  with  the 
English  movable  property  or  personalty  and  with  the  Scotch  immovable 
property.  If  the  will,  in  the  opinion  of  the  English  Courts,  is  not 
intended  to  apply  to  the  Scotch  immovable  property  or  land,  then  no 
question  of  election  arises  ;  ^  the  Scotch  heir  takes  any  benefit  conferred 
upon  him  by  the  will  as  legatee,  and  succeeds  as  heir  to  the  Scotch 
immovable  property.  Whether  T  does  intend  to  deal  by  his  will  with 
the  Scotch  land  is  a  matter  of  construction  to  be  decided  by  the  law 
of  the  country  where  T  dies  domiciled,  i.e.,  by  English  law.'  The 
answer  to  this  inquiry  is  complicated,  in  the  reported  cases  on  the 
subject,  by  the  rule  of  English  law  that  merely  general  terms,  such  as 
"all  my  real  and  personal  estate  wherever  situate,"  are  not  sufficient 
to  show  an  intention  on  the  part  of  the  testator  to  deal  with  property 
incapable  of  passing  under  the  will.'  Hence  it  may  happen  that  an 
heir  of  immovable  property  in  Scotland  may  take  a  benefit  under  a 
will  of  English  personalty,  and  also  take  the  Scotch  lands  by  descent, 
on  the  ground  that,  in  the  opinion  of  the  Court,  the  will  was  not 
intended  to  deal  with  the  Scotch  lands,  though  to  any  layman  reading 
the  will  it  would  certainly  seem  that  the  testator  used  expressions 
wide  enough  to  include  his  Scotch  immovable  property. 

Thirdly.  The  will  must  be  invalid  as  to  the  Scotch  immovable 
property.  Whether  it  is  invalid  or  not  is  to  be  determined  by  Scotch 
law  {lex  situs). 

If  these  conditions  are  fulfilled,  the  heir  cannot,  while  taking  the 
Scotch  land  by  descent,  also  take  any  benefit  under  the  will  as  regards 
the  English  personal  property.  He  must  treat  the  wiU  either  as  valid 
or  invalid.  If  he  takes  a  share  in  the  English  personalty  under  the 
will,  he  must  not  take  the  Scotch  immovable  property  by  descent, 
i.e.,  he  is  put  to  his  election. 


1  1  White  &  Tudor,  L.  Gas.  (7th  ed.),  p.  436. 

^  At  any  rate  in  England.     What  might  be  the  view  taken  by  the  Scotch  Courts 
is  a  question  with  which  we  are  not  here  concerned. 

3  Allen  V.  Anderson  (1846),  6  Hare,  163  ;   Trotter  v.  Trotter  (1828),  4  Bli.  502. 
*  Maxwell  v.  Maxu-ell  (1852),  2  De  G.  M.  &  G.  705. 
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If  these  conditions  are  not  fulfilled,  he  is  not  put  to  his  election.^ 

1.  T  (the  testator),  domiciled'  in  England,  dies  possessed  of 
immovahle  (heritahle)  property  in  Scotland,  and  movable  property 
(personalty)  in  England,  Scotland,  and  elsewhere.  T,  by  his  wUl, 
devises  the  Scotch  immovable  property  and  bequeaths  the  movable 
property  to  trustees  in  trust  to  divide  the  whole  equally  amongst  his 
nephews.  The  will  is,  under  Scotch  law,  invalid  as  to  the  Scotch 
immovable  property.  A,  one  of  the  nephews,  is  under  Scotch  law 
heir  to  the  Scotch  immovable  property.  A  is  put  to  his  election  either 
to  take  the  Scotch  immovable  property  against  the  will  as  heir  and 
give  up  his  claim  as  legatee,  or,  if  he  takes  his  share  as  legatee,  to  let 
the  Scotch  immovable  property  go  according  to  the  will.* 

2.  T,  domiciled  in  England,  dies  possessed  of  movable  property 
and  also  of  immovable  property  in  Scotland.  He  devises  his  im- 
movable property  in  Scotland  to  B,  and  also  bequeaths  equal  shares 
in  his  movable  property  to  A  and  B.  The  will  is,  under  Scotch  law, 
inoperative  as  to  the  Scotch  immovable  property.  A  is  7"s  heir  under 
Scotch  law.  A  is  put  to  his  election  whether  he  will  take  the  Scotch 
immovable  property  as  heir,  or  the  bequest  of  movable  property  as 
legatee.' 

3.  T,  domiciled  in  England,  directs  by  will  that  "the  whole  of 
liis  property  "  should  be  divided  equally  amongst  A,  B,  and  C,  his 
brothers  and  sisters.  T  leaves  Scotch  immovable  property.  The 
wUl,  as  to  the  Scotch  immovable  property,  is  invalid.  A  is  7"s  heir, 
and  takes  the  Scotch  land.  He  is  not  put  to  his  election,  i.e.,  he 
also  takes  his  share  as  legatee.  The  reason  is,  that  the  words  "  the 
whole  of  T'e,  property"  do  not  show  an  intention  to  devise  the  Scotch 
immovable  property.* 

'  The  law  of  Scotland  as  to  election  is  apparently  in  substance  the  same  as  that 
of  England.  Hence  questions  may  come  hefore  Scotch  Courts  as  to  the  rights  of  an 
English  heir  who  claims  both  to  inherit  English  land  on  the  ground  that  a  Scotch 
will  is  invalid  to  pass  it,  and  also  to  take  a  share  in  Scotch  personal  property  under 
the  wUl. 

The  reason,  further,  why  English  wills  were  constantly  invalid  as  regards  Scotch 
immovable  property  is  that,  prior  to  1868,  such  property  did  not  pass  under  an 
English  will  in  the  ordinary  form.  The  Scotch  Act  of  1868  (31  &  32  Vict.  c.  101), 
B.  20,  has  apparently  put  Scotch  immovable  property,  as  regards  testamentary  dis- 
position, in  the  same  position  as  movable  property,  and  has  thereby  removed  the 
main  source  of  conflict  between  English  and  Scotch  law  as  regards  wills  of  immov- 
able property. 

2  Brodie  v.  Barry  (1813),  2  V.  &  B.  127. 

3  Harrison  v.  Harrison  (1873),  L.  E,.  8  Ch.  342. 

'  TroUer  v.  Trotter  (1828),  i  Bli.  502.  See  also  AlUn  v.  Anderson.  (1846),  5  Hare, 
163  ;  Maxwell  v.  Maxwell  (1852),  2  De  G.  M.  &  G.  705,  with  which  contrast  Orrell 
V.  Orrell  (1871),  L.  R.  6  Ch.  302,  and  Harrison  v.  Harrison  (1873),  L.  R.  8  Ch.  342. 
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NOTE  23. 
EFFECT  OF  THE  DE  NICOLS  CASES.' 

(A)    Legal  inferences  from  the  De  Nicols   Cases. 

From  the  De  Nicols  Cases  may  be  drawn,  though  with  different 
degrees  of  certainty,  three  legal  inferences,  which  are  summed  up  in 
the  following  Rules  1 — 3. 

Mule  1. — The  rights  of  a  husband  If,  and  a  wife  W,  over  movables 
belonging  to  either  of  them,  or  acquired  by  either  of  them  whilst 
marriage  lasts,  are  governed  by  the  law  of  their  matrimonial  domicil.'* 

As  regards  a  marriage  in  a  country  like  France,  which  is  governed 
by  the  Code  Napoleon,  or  generally,  in  a  country  the  law  of  which 
allows  the  parties  to  a  marriage  to  make  a  choice  between  different 
property  systems  for  the  determination  of  their  rights  over  property 
acquired  at  or  after  marriage,  this  proposition  may  be  regarded  as 
pretty  well  established  by  De  Nicols  Case,  No.  1. 

Rule  2. — A  change  of  domicil  or  nationality  after  marriage  in  no  way 
affects  Eule'l  ;  if,  that  is  to  say,  H  or  W,  whose  matrimonial  domicil 
is  French,  afterwards  acquire  an  English  domicil  or  British  nationality, 
and  then  either  of  them  become  possessed  of  movable  property,  their 
mutual  rights  over  such  property  are  still  governed  by  the  law  of  their 
French  domicil.  This  is  the  most  certain  of  the  conclusions  or  rules 
to  be  deduced  from  the  De  Nicols  Cases.  It  probably  contradicts  the 
opinion  of  Story,  and  is  not  generally  accepted  in  the  United  States.' 

Rule  3. — The  foregoing  rules  possibly  apply  to  English  land,  or 
immovables,  as  well  as  to  movables. 

This  rule,  though  distinctly  supported  by  De  Nicols  Case,  No.  2, 
cannot  be  treated  as  established  with  anything  like  certainty.  It  rests 
upon  the  authority  not  of  the  House  of  Lords,  but  of  a  single  judge. 
Kekewich,  J.,  may  have  been  right,  and  very  possibly  was  right  in 
holding  that  in  De  Nicols  Case,  No.  1 ,  the  House  of  Lords  meant  to 
lay  down  a  general  principle  applicable  to  immovable  no  less  than  to 
movable  property.  But  this  cannot  be  asserted  with  absolute  con- 
fidence. What  is  certain  is  that  De  Nicols  Case,  No.  2,  might  have 
been  decided  on  the  narrow  ground  that  the  land  acquired  by  H  in 
England  represented  movables  (money)  to  a  share  in  which  JV  had 
a  right  under  the  principles  laid  down  in  De  Nicols  Case,  No.  1.  Add 
to  this  that  De  Nicols  Case,  No.  2,  is  in  itself  not  binding  upon 
any  superior  Court,  or  upon  any  Scotch  or  Irish  Court. 

1  De  Nicols  V.  Curlier,  [1900]  A.  0.  21  (De  Nicols  Case,  No.  1) ;  Re  De  Nicols,  [1900] 
2  Ch.  410  {De  Nicols  Case,  No.  2). 

'  For  meaning  of  matrimonial  domicil,  see  Exception  2,  pp.  510,  511,  ante. 
■*  See  3  Beale,  Selection  of  Cases  on  the  Conflict  of  Laws,  p.  530. 
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(B)   Questions. 

The  judgments  in  the  De  Nicols  Cases  suggest  the  following 
questions: — 

1 .  Do  the  foregoing  three  rules  apply  where  the  parties  to  a  marriage 
contract  are  domiciled  in  a  country,  such  as  England,  where,  in  the 
absence  of  a  settlement,  they  have  no  option  as  to  the  law  which  is  to 
govern  their  property  rights  ? 

2.  Do  the  foregoing  rules  apply  to  English  land? 

3.  Does  the  tacit  marriage  contract  supposed  to  be  entered  into  by 
husband  and  wife  in  any  way  affect  the  rights  under  English  law  of 
third  parties,  that  is  (i)  of  children,  (ii)  of  strangers  ? 

None  of  these  questions  are  directly  solved  by  the  decision  in  the 
House  of  Lords  unless  it  can  be  assumed,  as  it  is  in  this  Digest,  that 
the  ratio  decidendi  in  De  Nicols  v.  Curlier  was  founded  on  the  following 
proposition,  namely,  that  when  two  persons  domiciled  in  a  country 
contract  a  marriage,  then  in  the  absence  of  an  ante-nuptial  settlement, 
the  devolution  of  all  their  property,  real  or  personal,  present  or  future, 
is  the  same  as  it  would  be  if  there  had  been  an  express  ante-nuptial 
contract  embodying  the  law  of  that  country  as  to  the  property  rights 
inter  se  of  the  parties  to  the  marriage.  It  is  certainly  doubtful 
whether  the  decision  of  the  House  of  Lords  was  founded  on  an 
assumption  of  so  far-reaching  a  character.  Such  being  the  case  the 
three  above-mentioned  questions  must  be  considered  as  still  open  to 
discussion  and  requiring  for  their  final  solution  a  judicial  decision.' 

NOTE  24. 
THE  CASE  OF  OGDEN  v.  OGDJEN.' 

(1)  The  actual  and  direct  effect  of  the  judgment  of  the  Court  of 
Appeal  in  Ogden  v.  Ogden  may  be  summed  up  in  one  sentence  :  "  The 
"  Court  approves  of  and  follows  Simonin  v.  Mallac."  '  In  truth  Ogden  v. 
Ogden  decides  nothing  whatever  which  was  not  determined  by  Simonin 
V.  Mallac,  and  which  has  not  been  treated  as  good  law  for  some 
forty-seven  years.  The  whole  importance  of  Ogden  v.  Ogden  lies  in 
the  language  used  by  the  Court  of  Appeal  in  delivering  judgment. 

(2)  The  language,  though  not  the  decision  of  the  Court,  does  not 
overrule,  but  lessens  the  authority  of  the  doctrine  laid  down  by  the 

'  In  favour  of  the  adoption  by  the  House  of  Lords  of  the  doctrine  that  the  parties 
to  a  marriage  enter,  in  the  absence  of  a  settlement,  into  a  tacit  contract  that  their 
mutual  property  rights  shall  be  determined  by  the  law  of  their  matrimonial  domicil,- 
see  De  Nicola  t.  Curlier,  [1900]  A.  C.  21,  judgment  of  Halsbury,  L.  C.  (p.  26),  of 
Lord  Macnaghten  [ibid.,  p.  33),  Lord  Shand  (p.  37),  and  Ee  De  Nicols,  [1900]  2  Ch. 
410,  413,  judgment  of  Kekewioh,  J. 

«  [1907]  P.  107  ;  [1908]  P.  (C.  A.)  46. 

3  (1860),  2  Sw.  &  Tr.  67. 
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Court  of  Appeal  in  SoUomayor  v.  De  Barros,  that  "  as  in  other  con- 
"  tracts,  so  in  that  of  marriage,  personal  capacity  must  depend  on  the 
"  law  of  the  domicil."  '  The  Court  of  Appeal  as  to-day  constituted, 
clearly  leans  towards  the  theory  that  personal  capacity,  as  in  other 
contracts,  so  in  that  of  marriage,  depends,  at  any  rate  when  the 
marriage  is  celebrated  in  England,  on  the  lex  loci  contractus.  The 
Court  thus  throws  doubt  upon  the  validity  of  a  principle  which  has 
been  accepted  as  law  for  over  thirty  years,  and  which  lies  at  the 
bottom  of  the  decisions  given  in  several  most  important  cases  more  or 
less  closely  connected  with  the  law  governing  capacity  to  marry." 

(3)  Though  the  language  as  to  contractual  capacity  used  by  the 
Court  which  decided  Sottomayor  v.  De  Barros  was  probably  rather 
too  wide,  it  may  be  regretted  that  the  Court  which  decided  Ogden  v. 
Ogden  did  not  consider  the  question  whether  there  may  not  exist  a 
wide  difference  between  the  law  which  determines  the  capacity  of  a 
person  to  enter  into  an  ordinary  mercantile  contract  and  the  law 
which  determines  the  capacity  of  a  person  to  enter  into  the  contract  of 
marriage  or  any  contract  closely  connected  with  marriage.  Reasons 
suggest  themselves  why  capacity  in  the  one  case  may  be  rightly  de- 
termined by  the  law  of  the  country  where  the  contract  is  made  {lex 
loci  contractus'),  whilst  capacity  in  the  other  case  may  be  rightly 
determined  by  the  law  of  the  country  where  a  party  to  the  marriage 
contract  is  domiciled. 

(4)  In  Ogden  v.  Ogden  the  question  of  divorce  jurisdiction  did  not 
in  strictness  call  for  decision.  The  Court  of  Appeal,  however,  for 
the  benefit  of  any  woman  placed,  as  was  the  appellant,  in  the 
awkward  position  of  being  held  in  England  married  to  a  French 
•citizen,  whilst  her  marriage  with  him  was  declared  a  nullity  by 
French  Courts,  threw  out  the  suggestion  that  in  such  circumstances 
the  wife  might  probably  be  treated  by  the  English  Divorce  Court 
as  having  a  domicil  in  England  sufficient  to  support  proceedings  for 
the  dissolution  of  her  marriage.  The  suggestion  is  not  in  itself 
unreasonable,  but  it  has  had  the  bad  effect  of  introducing  a  new,  and, 
as  things  now  stand,  a  hypothetical  and  very  uncertain  exception  to 
the  established  rule  that  divorce  jurisdiction  is  and  ought  to  be 
based  upon  domicil.'  With  Courts,  as  with  Parliaments,  hard  cases 
are  apt  to  produce  dubious  il  not  bad  law.  At  present  the  one  certain 
but  far  from  satisfactory  conclusion  is  that  the  modern  Continental 
doctrine  of  preferring  nationality  to  domicil,  so  logical  and  simple  on 
the  face  of  it  as  to  have  captured  most  of  the  legislatures  and  jurists 
of  Europe,  has  really  led  to  far  more  confusion  than  it  prevents. 

1  (1877),  3  P.  D.  1,  5. 

2  See  Broolc  r.  Brook  (1861),  9  H.  L.  C.  193  ;  He  Cooke's  Trusts  (1887),  56  L.  J. 
Ch.  637  ;  Cooper  v.  Cooper  (1888),  13  App.  Cas.  88;  Viditz  v.  O'Hoffan,  [1900]  2  Oh. 
(C.  A.)  87  ;  In  re  BozzeUi's  Settlement,  [1902]  1  Ch.  751. 

'  Ze  Mesurier  v.  Ze  Mestirier,  [1896]  A.  C.  517. 
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ACCEPTANCE : 

of  bills  of  exciange,  law  governing,  388. 

ACT,  Imperial  Parliament : 

■where  inconsistent  with  foreign  rights,  33 — 33. 

ACTION.     (See  also,  Jurisdiction  and  Procedure.) 
in  personam,  meaning  of,  217. 
in  rem,  meaning  of,  253. 
stay  of,  322—327. 

ACTUS,  LEX  LOGI.     (See  Zea;  loci  actus.) 

ADJUSTMENT : 

of  average,  583.     (See  Average.) 

ADMINISTEATION : 

colonial  grants  of,  454. 
defined,  303,  305. 
English  grant  of, — 

eflect  of,  343,  344. 

extension  of,  to  Ireland  and  Scotland,  350. 

extension  of,  to  Colonies,  353. 

immovables,  as  to,  347. 

movables,  as  to,  344,  829. 

to  whom  made,  where  deceased  had  foreign  domicil,  444,  445. 
foreign  grant  of,  443. 

administrator  under,  when  suable  in  England,  451,  452. 

effect  of,  443. 

payment  by  English  debtor  to  administrator  under,  449,  450. 

title  to  English  movables  under,  447. 
Irish  and  Scotch  grants  of,  453,  454. 

extension  of,  to  England,  453,  454. 
jurisdiction  of  English  Court  as  to,  307. 

effect  of  Ewing  v.  Orr  Ewing,  828. 

foreign  movable  where  domicil  in  England,  345. 

where  property  in  England,  309,  346. 
jurisdiction  of  foreign  court  as  to,  391,  443. 

as  to  movables  of  deceased  domiciled  there,  391. 

as  to  all  property  locally  situate,  391,  829. 


842  INDEX. 

ADMINISTRATION— continued. 
movables,  of,  347,  658. 

assets  liable  for  English,  and  foreign  debts,  659. 
distribution,  661.  {See  Distrihution  of  Assets.) 
lex  fori  governs,  658. 

exception  as  to  foreign  assets,  660. 
priority  of  creditors,  as  to  law  governing,  659. 

ADMINISTEATOE.     (And  see  Administration.) 
defined,  303,  304. 
EngHsb,  powers  of,  344,  658. 
foreign,  powers  of,  447,  658. 
movables,  duty  as  to  distribution  of,  661,  662. 

ADMIBALTT : 

claims  as  to,  heard  in  English  Courts,  788. 

bUls  of  lading,  790,  791. 

bottomry  bonds,  789,  790. 

building  and  repairing  ships,  793. 

collisions,  790. 

enforcement  of  foreign  judgments  in  rem,  793,  794. 

mortgages  of  ships,  789. 

necessaries  to  foreign  ships,  792. 
in  other  cases,  793. 

possession  of  English  ships,  788. 

possession  of  foreign  ships,  788,  789. 

salvage,  791,  792. 

towage,  792. 

wages  of  seamen,  793. 
judgments  of  foreign  Courts  of,  425.     (See  Judgments,  Foreign.) 
jurisdiction  in  matters  of,  251.     (See  Jurisdiction.) 

ADOPTION.    (See  State.) 

status  not  recognised  by  English  law,  460. 

AEFEEIGHTMENT: 
contracts  of — 

authority  of  master  under,  579. 

average  adjustment  under,  583. 

effect  of  contrary  iutention,  576,  677. 

law  of  flag  usually  governs,  576. 

particular  acts  under,  lex  loci  actus  governs,  579. 

where  for  through  carriage,  580.     (See  Carriage.) 

AGENCY : 

authority  of  agent,  law  governing,  609. 

principal  and  third  party's  rights,  law  governing,  609. 

ALIENS.     (See  also.  Nationality.) 

English  realty  and  personalty  held  by,  729. 
statutory,  165,  178. 
when  infants  become,  185. 
who  are,  165,  167,  168,  188. 
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ALLBOIANOB.    (See  also,  Nationality.) 
defined,  166. 

divorce  jurisdiotioii,  as  afiecting,  256. 
domioil,  as  aSeoting,  734. 
oath  of,  and  its  eflect,  173,  175. 
"permanent"  and  "temporary,"  distingmsted,  164. 

AMBASSADORS.    (See  also  Jurisdiction.) 

English,  iurisdiotion  over  foreign,  195  et  seq. 
foreign  jurisdiction  over  British,  366,  357. 
Statute  of  Limitations  does  not  run  against,  199. 

AMEEIOAN  DECISIONS: 
importance  of,  21. 

ANGLO-INDIAN  DOMIOIL  : 

meaning  and  effect  of,  156,  157,  738. 

ANIMUS  MANENDI: 

as  involved  in  the  ideas  of  "  home  "  and  "  domicil,"  83 — 86. 

APPOINTMENTS : 

death  duties  upon,  755 — 757. 
under  powers,  687.     (See  Powers.) 

AENOULD : 

his  work  on  "  Marine  Insurance"  quoted  as  to  commercial  domicil, 
741. 

ARRANGEMENT : 

under  Companies  Act,  1862... 342. 
no  discharge  in  Colonies,  342. 

ASSETS : 

defined,  304.     (See  also,  Administration.) 

ASSIGNMENT.     (See  also.  Movables.) 
of  bills  and  notes,  588.     (See  Bills.) 
of  debts,  522. 
of  movables,  518,  619. 

ATTORNEY,  609.     (See  Power  of  Attorney.) 

AUTHORITY : 
agent  of,  609. 

power  of  attorney  under,  61 0. 
shipmaster,  of,  579. 

AVERAGE : 

adjustment  of,  law  governing,  683. 
liability  for  general,  583. 

law  of  port  of  destination  usually  governs,  583. 
law  of  port  at  which  voyage  lawfully  broken,  sometimes  governs, 
583. 
liability  of  English  insurers  on  foreign  ships,  584. 
underwriter  bound  by  adjustment  of,  where,  584. 
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BALDWIN,  E.  T.  : 

his  work  on  "  Bankruptcy"  quoted  as  to — 
acts  of  bankruptcy,  296. 
foreign  immovables,  how  afEected  by  English  bankruptcy,  332. 

BANKEUPTOY : 

acts  of,  what  are,  299. 
administration  in, 

antecedent  transactions,  effect  of,  656. 
fraudulent  preference,  effect  of,  656. 
lex  fori  generally  governs,  655,  831. 
Colonial,  effect  of,  430,  442. 
discharge  of  obligations  under,  435,  806 — -808. 
always  effectual  iu  country  of  discharge,  435. 
if  in  place  where  liability  arose,  436,  807. 
if  in  place  where  liability  satisfied,  436,  807 . 
impeachable  for  fraud,  443. 
impeachable  for  lack  of  jurisdiction  (P),  443. 
Imperial  Act  of  Parliament,  under,  441. 
Joint  Stock  Companies  Arrangement  Act,  1870,  under,  441. 
not  if  in  any  other  place,  439,  807. 
"  proper  law  of  the  contract,"  by,  440,  807. 
when  recognised  in  England,  436,  807. 
English,  329. 

Colonial  Courts  bound  by,  337. 
discharge  of  debtor  by,  339. 
extra-territorial  effect  of,  329. 
over  foreign  movables,  329,  333. 
over  foreign  immovables,  329,  331. 
foreign,  430. 

assignment  of  property  under,  429. 

as  affecting  English  immovables,  429,  430. 
as  affecting  English  movables,  429,  431. 
in  Ireland  and  Scotland  wherever  situate,  valid,  429. 
basis,  theoretical,  of  rules  as  to,  806. 
concurrent  foreign  bankruptcies,  434. 
general  effect  of,  430. 

prior  in  date  given  effect  to  in  England,  434. 
jurisdiction  in  matters  of, 
BngUsh  Courts  have  no, 

where  no  act  of  bankruptcy,  277. 
"^  where  person  not  a  "debtor,"  278—282. 

where  not  domiciled  or  ordinarily  resident,  283. 
English  Courts  ha,ve  jurisdiction. 

Debtors  Act,  1869,  under,  283,  286,  287. 
on  creditor's  petition,  288. 
on  debtor's  petition,  291. 
unaffected  by  foreign  bankruptcy,  292. 
foreign  Courts  have,  in  what  cases,  390. 
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BAR: 

his  works  quoted  as  to — 

contracts  invalid  by  lex  loci  solutionis,  553. 
interest,  law  governing,  607. 
method  of  treating  conflict  of  laws,  17,  20. 
Story,  his  criticism  of,  17. 

BELL: 

his  "  Commentaries  on  the  Law  of  Scotland  "  quoted  as  to — 
English  bankruptcies,  effect  of ,  333. 
heritable  bonds,  nature  of,  498. 

BENTHAM: 

his  works  referred  to  by  way  of  illustration,  60,  62. 

BILLS  OP  EXCHANGE.     (See  also,  Negotiable  Instruments.) 
acceptance,  law  governing,  588. 
amount  of,  how  calculated,  696. 
damages,  measure  of,  or  dishonour,  597. 

determined  by  proper  law  of  contract,  599. 

in  nature  of  re-exchange,  598. 
date  of  payment,  how  determined,  596. 
definition  of,  589. 

definitions  of  terms  connected  with,  586,  587. 
foreign,  when  negotiable,  601. 
foreign  and  inland  bills,  difference  between,  587. 
form,  law  governing  as  to,  588. 

as  regards  original  form,  588,  590. 

as  regards  subsequent  dealings,  589,  590. 
exceptional  cases,  589,  590,  691. 
general  principles  as  to  law  governing,  687,  588. 
holder,  law  governing  duties  of,  595. 
indorsement,  law  governing,  589. 
interpretation  governed  by  lex  loci  actus,  592. 
liability  for,  discharge  from,  law  governing,  599. 
negotiable,  how  made,  601.  ' 

negotiation  of,  what  is,  588. 
obligations  under,  governed  by  lex  loci  actus,  592. 

exception  to  the  rule,  692. 
presentment  of,  law  governing,  695. 
valuable  consideration  for,  meaning  of,  586. 

BILLS  OF  EXCHANGE  ACT,  1882: 

sect.  72  of,  governs  conflict  of  law  as  to  bills  and  notes,  687. 

BILLS  OF  LADING: 

admiralty  jurisdiction  as  to,  790,  791. 
law  governing,  676.     (See  Affreightment.) 

BLACKSTONE : 

quoted  as  to  process,  48. 
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BOTTOMEY  OONTEAOTS : 

admiralty  jurisdiction  as  to,  789. 

authority  of  master  to  make,  governed  by  law  of  flag,  579. 

BEITISH  DOMINIONS : 
definition  of  term,  68. 

BEITISH  NATIONALITY,  164,  780  et  seq.    (See  Nationality.) 

BEITISH  SHIPS : 

admiralty  jurisdiction  as  to,  261,  788. 
situation  of,  at  port  of  registry,  310. 

BEITISH  SUBJECTS : 
definition  of,  164. 
kinds  of,  164  et  seq. 

BEOWNE,  G.: 

his  work  on  "Probate  Practice"  quoted  as  to  local  situation   of 
personal  property,  314. 

BHLLEN  &  LEAKE : 

their  "  Principles  of  Pleading"  quoted  as  to  presumption  of  validity 
of  foreign  judgments,  407. 

BUSINESS : 

place  of,  as  giving  jurisdiction  in  bankruptcy,  283,  285. 
place  of,  as  giving  jurisdiction  in  winding-up  of  companies,  297, 300. 
principal  place  of,  as  regards  domicil  of  corporations,   160.     (See 
Corporations.) 

BYNKEESHOEK: 

his  works  referred  to  as  to  difficulty  of  defining  "  domicil,"  736. 


CAPACITY.     (See  also,  Status  and  Contract.) 

as  to  contracts  generally  governed  by  lex  domicilii,  534. 

exceptional  oases,  538,  540. 
as  to  immovables,  governed  by  lex  situs,  501,  540. 
as  to  marriage  generally,  613,  615,  629 — 632.     (See  Marriage.) 
as  to  marriages  in  uncivilised  countries,  725. 
as  to  power  of  appointment  exercised  by  will,  687 — 691. 

OAEEIAGE.     (See  also.  Affreightments.) 

contracts  for  "  through  carriage,"  law  governing,  580. 

CAEVEE,  T.  &. : 

his  "  Carriage  by  Sea  "  quoted  as  to  form  of  contract,  544. 
law  governing  aHreightment  contracts,  576,  577. 

CHALMEES,  SIE  M.  D. : 

on  "  Bills  of  Exchange  "  frequently  quoted,  585  et  seq. 
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CHAEGB: 

on  land,  position  of,  in  English,  law,  498. 

CHARTEE  PARTIES.     (See  Affreightment.) 

CHATTELS  PERSONAL.     (See  MovaUes.) 

OBATTELS  REAL : 

generally  iaoluded  ia  immovables,  68.     (See  also  Leaseholds.) 

CHILDREN.    (See  Infants.) 

CHOICE,  DOMICIL  OF,  103,  108.     (See  Domicil.) 

CHOICE  OP  LAW : 

general  principle  as  to,  58. 

CHOSES  IN  ACTION : 
defined,  75. 
in.  administration,  304. 

CITIZENSHIP : 

British,  164  et  seq.,  780.     (See  Nationality.) 

CIVILISED  COUNTRY: 

marriages  in  other  than,  725. 

meaning  of,  30,  31. 

private  international  law  is  only  concerned  with,  31. 

CLODE : 

on  "  Petition  of  Right "  quoted,  195. 

COCKBURN : 

on  "Nationality"  quoted,  165,  166,  168. 

COLLISIONS : 

at  sea,  law  governing,  650 — 652. 

admiralty  jurisdiction  as  to,  790. 

COLONIES : 

colonial  bankruptcy,  effect  of,  430, 442. 

colonial  grant,  extension  of,  to  England,  454,  455. 

Colonial  Probate  Act,  1892... 454,  455. 

Companies  Acts  do  not  extend  to,  342,  441. 

divorces  in  British,  805. 

England  as  "  home  "  of  colonist,  90. 

"foreign  coiintry"  includes,  68. 

COMITY,  INTERNATIONAL: 

enforcement  of  foreign  law,  how  far  a  matter  of,  10,  11. 
meaning  and  use  of  the  term,  15,  408. 

COMMERCIAL  DOMICIL,  100,  740—745.     (See  Domicil.) 
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COMPANIES : 

domicil  of,  160.     (See  Oorporatiom.) 
limited,  effect  of,  470. 
residence  of,  161,  162,  777. 
winding-up  of,  297. 

EngUBi  OoTirt's  jurisdiction,  297,  300. 

effect  of  English  order,  339—342. 

foreign  Court's  ]'urisdiction,  390. 

COKFLICT  OF  LAWS: 

accuracy  of  expression,  12,  13. 
meaning  of  term,  3,  5  et  seg. 
rules  concerniag, 

development  of,  later  than  territorial  law,  7,  8. 
growth,  of,  reasons  for,  8 — 10. 
value  of  general  principles,  in  the  study  of,  63 — 65. 

CONSTETTOTION : 

of  bills  and  notes,  592. 

of  contracts  generally,  556. 

of  contracts  as  to  immovables,  510,  572. 

of  marriage  settlements,  637 — 639. 

of  particular. contracts,  572  et  seq. 

of  wills,  679,  680. 

CONSULS: 

marriages  before  British,  624. 

CONTINENTAL  JUEISTS : 

method  of  treating  private  international  law,  16  ei  seq. 

CONTEAOT : 

capacity  as  regards, 

generally  governed  by  lex  domicilii,  534. 
immovables,  contracts  relating  to,  540. 
mercantile  contracts,  query  if  lex  loci  governs,  538. 
uncivilised  countries,  contracts  in,  725. 
definition  of,  529. 
discharge  of, 

depends  on  the  "  proper  law,"  569. 
form  of, 

generally  governed  by  lex  loci  contractus,  540. 
exceptions : 

bills  of  exchange  and  notes  in  certain  cases,  544. 
contracts  as  to  immovables  by  lex  situs,  642. 
contracts  as  to  movables  sometimes  by  lex  situs,  542. 
contracts  intended  to  operate  wholly  in  another  country  (?), 
543. 
in  uncivilised  countries,  725. 
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CONTEACT-co)!<in«erf. 

interpretation  and  obligation  of, 

generally  governed  by  the  "  proper  lav  of  contract,"  656. 
contracts  as  to  immovables,  510. 
marriage  settlements,  510,  637 — 639. 
performance  by  parties  prevented,  554. 
"proper  law  of,"  what  is,  529,  545,  560,  561,  563. 
criteria  of,  560  et  seq. 

immovables,  contracts  as  to,  how  affected  by,  510,  572,  811. 
intention,  effect  of,  on,  560  et  seq. 

presumption  as  to,  in  favour  of  lex  loci  contractus,  563,  566. 
presumption  as  to,  in  favour  of  lex  loci  solutionis,  563,  568. 
•unenforceable  by  EngUsh  procedure,  532. 

extra-territoriaHty,  proof  of,  not  necessary  in  case  of,  533 — 534. 
validity  of. 

Act  of  Parliament,  by,  530. 

essential  validity  governed  generally  by   "  proper  law  of  con- 
tract," 545,  817  et  seq. 
intention  of  parties,  in  relation  to,  547. 
meaning  of,  545. 
exceptions : 

where  contrary  to  poHoy  of  English  law,  549 — 550. 
compounding  an  offence,  728. 
criticism  of  Kaufman  v.  Oerson,  727. 
where  m.akuig  unlawful  by  lex  loci  contractus  (P),  551. 
where  performance  unlawful  by  lex  loci  solutionis,  553. 
except  as  to  revenue  laws,  553. 
uncivilised  countries,  contracts  in,  725. 
particular  contracts,  law  governing,  572  et  seq. 
affreightment,  575.     (See  Affreightment.) 
agency,  609.     (See  Agency.) 
average,  583.     (See  Average.) 
bills  and  notes,  585.     (See  Bills  of  Exchange.) 
immovables,  as  to,  500,  510,  542,  572,  810.     (See  Immovables.) 
interest,  as  to,  607.     (See  Interest.) 
marriage  settlements,  635.     (See  Marriage  Settlements.) 
movables,  as  to,  542,  574.     (See  Movables.) 
negotiable  instruments,  foreign,  601 — 602. 
through  carriage,  580. 

COOLEY : 

his  work  on  "  Constitutional  Limitations  "  quoted,  634. 

C0EP0EATI0N8 : 

capacity,  law  governing,  469. 
domicil  of,  160—163. 

can  there  be  more  than  one  ?  163. 
differs  from  that  of  members,  161. 
fixed  at  particular  place,  must  be,  161. 
D.  3  I 


850 


INDEX. 


COEPOKATIONS— coraSmued. 
domioil  of — continued. 

non-trading  corporations,  163. 

no  distinction  between  residence  and,  161. 

trading  corporations,  162. 
residence  of,  161,  770,  777. 
status  of,  469. 

COUNTER-CLAIM : 

foreign  ambassadors  or  sovereigns,  in  actions  by,  199. 
governed  by  Ux  fori,  708,  713. 
vexatious,  when  it  is,  326. 

COUNTBY: 

definition  of,  4. 
geograpbical  meaning  of,  69. 
two  meanings  of,  69 — 71. 

COURT : 

definition  of,  67. 

"  of  competent  jurisdiction,"  meaning  of,  354,  394. 

"  proper  Court,"  meaning  of,  354,  394. 

CRIMES  : 

bow  far  actionable  as  torts,  647 — 649. 

CURATORS: 

rights  of  foreign,  in  England,  491—496.     (See  Lunatics.) 


DAMAGES; 

measure  of,  on  dishonour  of  biUs,  597,  598. 

DEATH  DUTIES : 

application,  limits  of,  747  e<  sey. 

confined  to  property  connected  with  the  United  Kingdom,  748. 
diflerence  between  legacy,  succession,  and  estate  duties,  746. 
immovables  in  United  Kingdom  only,  on,  749 — 750. 
movables,  on,  750. 

domicil,  theory  as  to  law  of,  governing,  752. 
estate  duty,  rules  as  to,  760. 

on  property  in  United  Kingdom,  761. 
on  property  out  of  United  Kingdom,  762. 
on  property  passing  before  death,  764. 
legacy  duty,  rules  as  to,  763,  754. 
succession  duty,  rules  as  to,  750,  754 — 756. 

DEBTS : 

assets  liable  for  English  and  foreign,  659. 

assignment  of,  law  governing,  522,  523. 

locality  or  situation  of,  232,  309,  312. 

procedure  in  recovery,  governed  by  lex  fori,  523,  524. 
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DECEASED  WIFE'S  SI8TEE: 

Act  of  1907  referred  to,  631,  803. 

DEFINITIONS : 

of  various  terms  used  in  this  work,  67 — 69. 

DELICTS,  645.     (See  Torts.) 

DENIZAET: 

hie  definition  of  "  domicU"  quoted,  733. 

DENIZATION,  190.     (See  Nationality.) 

DEPENDENT  PERSONS: 

domioil  of,  124.     (See  Domicil.) 

home  of,  90. 

meaning  of  term,  68,  73. 

DIOET,  A.  v.: 

his  "  Parties  to  an  Action  "  referred  to,  210. 

DIPLOMA.TI0  AGENTS,  195,  356.     (See  Ambassadors.) 

DISCHAEGE : 

contracts,  from,  569.     (See  Contracts.) 

English  bankruptcy,  under,  339. 

foreign  bankruptcy,  under,  435,  806.     (See  also.  Bankruptcy.) 

DISHONOUR : 

laws  governing  duties  of  holder  of  bill,  as  to,  595. 
measure  of  damages  on,  597. 

DISTRIBUTION  OF  ASSETS : 
administrator,  by,  662. 
Court,  by  the,  663. 
law  governing  on  death  is  lex  domicilii  at  death,  661. 

DIVORCE : 

Colonial  divorces, 

jurisdiction  based  on  domicil  often,  805. 

partly  based  on  residence  sometimes,  805. 
English  divorces, 

allegiance  of  parties  immaterial,  256,  259. 
domicil  at  date  of  marriage  immaterial,  256,  259. 
exceptional  cases  of  jurisdiction,  261 ,  263. 
jurisdiction  of,  generally  based  on  domicil,  43,  256,  261. 
place  of  marriage  immaterial,  256. 
place  of  offence  immaterial,  256. 
residence  of  parties  immaterial,  256,  259,  262. 
foreign  divorces, 

jurisdiction  generally  based  on  domicil,  381,  384, 
of  English  marriages,  381 ,  382,  384. 
of  foreign  marriages,  381,  387. 
exception  to  the  rule,  386. 
pretence  of  domicil  invalidates,  383. 
S  T  9, 


852 


INDEX. 


DIVOEOE— coniTOwed. 

foreign  divorces — continued. 

jurisdiction  based  on  nationality,  387. 

effects  in  England,  425. 

where  English,  marriage,  797 — 799. 

Scotch,  divorces  of  EngKsh  marriages,  799 — 800. 

general  rule  as  to  basis  of  jurisdiction,  43,  256,  261. 

theories  as  to,  794. 

(1)  contractual,  794—795,  798,  799. 

(2)  penal,  795—796,  799. 

(3)  status,  796. 
Indian  divorces. 

Divorce  Act  of  1869  quoted,  800—801. 
domicU  in  India  not  necessary  for,  801,  802. 
residence  in  India  sufficient  for,  801,  802. 

must  be  bond  fide,  801. 
valid  in  England  when  valid  in  India,  803,  805. 
valid  in  India,  when,  800—802. 
law  of  the  renvoi  in  connection  with,  723. 

DOMICIL : 

analysis  of  term,  82  et  seq. 
Anglo-Indian,  meaning  of,  156,  157,  738. 

rules  as  to,  157. 
area  of,  93—96. 
ascertainment  of, 

general  rule,  136. 
legal  presumption  arising  from 
actual  presence,  137. 
ascertained  former  domicil,  139. 
choice,  domicil  of, 

abandonment  of,  mode  of,  120,  121. 
animo  et  facto,  121. 
efieot  of,  122—124. 
acquisition  of,  by  residence  and  intention,  108,  116  et  seq.,  115 — 
119. 
determined  by  English  Court  on  English  principles, 

117—118. 
ill  itinere,  not  possible,  116. 
allegiance  need  not  be  affected  by  change  of,  114. 
foreign  law  not  affecting  acquisition  of,  117. 
home  differs  from,  109.     (See  Home.) 
intention,  nature  of,  required  for.  111 — 115. 

must  amount  to  purpose  or  choice.  111 — 113. 
must  be  to  reside  permanently  or  indefinitely,  113. 
must  be  to  abandon  former  domicil,  114. 
need  not  be  to  change  allegiance,  114. 
meaning  of,  103. 
residence  necessary  for  acquisition  of,  110. 
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BOMLGIL— continued. 

commercial,  100,  143,  740 — 745. 
abandonment  of,  743 — 744. 
civil  domicil,  resemblance  to,  741-^742. 
coincidence  with,  unnecessary,  745. 
difierences  from,  742 — 745. 
domicil  by  operation  of  law  does  not  affect,  744. 
intention  necessary  for  acquisition  of,  743. 
nature  of,  741. 

residence  raises  presumption  of,  742. 
corporations,  of.     (See  Corporations.) 
death,  duties,  how  affected  b)',  753 — 761. 
death,  place  of,  its  relation  to,  138. 

definition  of,  68,  72,  82,  731. 

difficulties  attending  attempts  at,  735,  737',  739—740. 
special  difficulty  in  certain  cases,  738 — 739. 

Anglo-Indian  cases,  738. 

allegiance  cases,  739. 

health  cases,  739. 
true  test  of  good,  738. 
definitions  of,  various  ones  criticised,  732  et  seq. 
Denizart,  733. 
French  Code,  733. 
Italian  Code,  733. 
Eindersley,  V.-C,  735,  740. 
PhiUimore,  734,  740. 
Pothier,  733. 
Eoman  law,  732. 
Savigny,  733. 
Story,  96,  734,  740. 
Vattel,  732. 
other  attempts  to  define,  735. 

dependent  persons,  of, 
general  rule,  124. 

not  acquired  by  their  own  act,  133. 

last  domicil  yr»ma/ac/e  retained,  135,  136. 
insane  persons,  129,  130. 
married  women,  132,  134. 

minors,  125,  134. 

guardian,  how  far  domicil  of,  can  be  changed  by,  128. 

guardian  or  mother,  how  far  fraud  of,  affects,  131. 

illegitimate,  rules  as  to,  126. 

legitimate,  rules  as  to,  125  et  seq. 

legitimated,  rules  as  to,  125,  126. 

remarriage  of  mother,  how  it  affects,  130,  131. 

widow's  change  of  domicil,  eflect  of  on,  127. 

without  living  parents,  128. 
divorced  woman,  of,  136. 
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DOMICIL — continued. 
evidence  of,  139  et  seq. 

expressions  of  intention,  effect  of  as,  141. 
length,  of  time  of  residence,  effect  of  as,  142. 
mode  of  residence,  effect  of  as,  144. 
residence  is  generally  ^r'ima /ao'e,  142. 
residence  sometimes  not  prima  facie  in  case  of,  144. 

ambassadors,  .153. 

Anglo-Indian  domicil,  156,  157,  738. 

consuls,  154. 

convicts,  147. 

ecclesiastics,  158. 

exiles,  147. 

invalids,  149—153,  739. 

lunatics,  149. 

military  persons,  164. 

naval  persons,  154. 

officials  generally,  153. 

refugees,  147. 

servants,  158. 

students,  158. 
forensic,  meaning  of,  100. 
general  rules  as  to,  82  et  seq. 

no  person  can  in  law  be  without  a  domicil,  97. 
no  person  can  have  more  than  one  domicil,  98 — 101. 
domicil  once  acquired  is  retained  until  changed,  102. 
residence  and  animus  manendi  sole  constituents  of  domicil,  160. 
home,  relation  to,  82 — 93.     (See  HoTue.) 

not  identical  with,  90 — 93. 
intention  as  affecting.  111 — 115,  141. 
jurisdiction,  based  on,  229. 

in  bankruptcy  proceediugs,  283.     (See  Bankruptcy.) 
in  divorce  proceedings,  43,  256,  261.     (See  Divorce.) 
in  aotions  in  personam,  368.     (See  Jurisdiction.) 
in  separation  proceedings  (?),  267. 
matrimonial,  meaning  of,  639.     (See  Matrimonial  Domicil.) 
nationality  and,  distinction  between,  105—106. 
tendency  of  foreign  jurists  to  abolish,  106. 
origin,  domicil  of, 

birth,  every  person  receives  at,  104. 

fiction  of  law,  is  a,  105. 

foundlings,  of,  105,  107,  138. 

general  nature  of,  103,  104. 

how  lost,  119. 

illegitimate  persons,  of,  104,  107. 

legitimate  persons,  of,  104,  106. 

legitimated  persons,  of,  105,  107. 

loss  of,  impossible  without  new  domicil,  1 19,  120. 

posthumous  children,  of,  104,  107. 

resumption  of,  122 — 123. 
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BOMLGIL— continued. 

plurality  of  domicils,  98—102. 

difPerent  domicils  for  difierent  purposes,  98 — 102. 

no  person  can  have  more  than  one,  98. 

exception  under  Domicil  Act,  1861  ...101. 
peculiar  case  of  corporations  sole,  16.3. 
presumption  of  law  as  to,  arising  from  actual  presence,  137. 

ascertained  former  domicil,  139. 

origin,  domicil  of,  105,  119. 
residence,  definite  place  of  not  necessary  for,  94—96. 

difference  between,  and,  100,  110,  230,  745.     (See  Residence.) 
status,  how  related  to,  463  et  seq. 

various  views  as  to,  463 — 468. 
uncivilised  countries,  in,  724. 
widow's,  135. 

DEAWEE: 

of  a  bni,  law  governing  position  of,  585.     (See  Bills  of  Exchange.) 

DUEE: 

his  work  on  "  Insurance"  quoted  on  "  Commercial  Domicil,"  741 — 
744. 

DUTIES.     (See  Death  Duties.) 


EEPEOTIVE  JUDGMENT : 
meaning  of,  41 — 42. 

ELECTION : 

rules  as  to,  in  case  of  wills,  833—836. 

ENGLAND : 

defined  for  purposes  of  this  work,  68. 
meaning  of,  explained,  71. 

ENGLISH  WEITEES : 

their  method  of  treating  private  international  law,  17  et  seq. 

EQUITY: 

acts  in  personam,  effect  of  rule  on  jurisdiction,  203 — 206. 

ESTATE  DUTY,  760  et  seq.     (See  Death  Duties.) 

EVIDENCE : 

governed  by  lex  fori,  708,  712.     (See  Procedure.) 

EXECUTOES.     (See  Administration.) 

EXPATEIATION : 

conditions  and  effect  of,  176,  185,  783  et  seq.     (See  Nationality.) 

BX-TEEEITOEIAL  LAW,  4.     (See  Law.) 
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EX-TBEEITOEIALITY : 

English  bankruptcy,  of,  329.     (See  Bankruptcy.) 

Bnglisli  judgments,  of,  328. 

EngUsh  winding-up  order,  of,  339 — 342.     (See  Companies.) 

English,  grant  of  administration,  of,  343.     (See  Administration.) 

imperial  Act  of  Parliament,  of,  530. 

Gaming  Act,  1835,  of,  532. 

marriage,  as  affecting  form  of,  613,  618. 


FAMILY  RELATIONS : 

by  what  law  governed,  472  et  seq.      (See   also.  Parent,  Guardian, 
Husband  and  Child.) 

FLAG,  575.     (See  Law  of  F Jag.) 

FQELIX : 

his  method  referred  to,  15,  19. 

FOOTE,  J.  A. : 

his  work  on  "Private  International  Law "  referred  to  as  to — 
bankruptcy,  recognition  of  foreign,  433. 
contract,  law  governing  capacity  to,  534. 
contract,  law  governing  validity  of,  545,  815,  819. 
contract,  law  governing  interpretation  of,  556. 
domioil  of  wife  deserted  by  husband,  132. 
equity,  acting  in  personam,  204 — 205. 
foreign  administrator,  title  of,  449. 
legitimated  child  succeeding  to  English  leaseholds,  490. 
lex  loci  contractus,  contract  made  unlawfully,  552. 
priority  of  creditors  in  administration,  659. 

FOREIGN : 

definition  of,  67. 

FOREIGN  COUNTRY: 
definition  of,  68,  592. 
law  of,  not  enforceable  by  English  Court,  in,  202, 

FOREIGN  DECISIONS : 
use  of,  21. 

FOREIGN  JUDGMENTS.     (See  Judgments.) 

FOREIGN  MARRIAGES  ACT,  1892. ..614,  623—626.     {8e&  Marriage.) 

FOREIGN  SOVEREIGNS.    (See  Sovereigns.) 

FORM: 

contracts,  of,  540.     (See  Contracts.) 

immovables,  of  contracts,  &c.,  as  to,  500,  542. 

movables,  of  alienation  of,  519. 

marriage,  of,  613. 

wills,  of,  669,  673,  677,  813—814.     (See  Wiils.) 
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FOETJM.     (See  also,  Lex  Fori  and  Jurisdiction.) 
obligationis,  55. 
rei  sitce,  378. 

FEASEE: 

on  "Husband  and  Wife,"  referred  to  as  to  change  of  domicil,  113. 

FEAUD: 

foreign  bankruptcy,  disobarge  impeaobable  for,  443. 
foreign  judgment  inipeaobable  for,  397 — 401. 

FRAUDS,  STATUTE  OF: 
effect  of,  532. 

FEBNGH  CODE  : 

definition  of  "  domicil  "  quoted,  733. 

FEENOH  LAW  OF  NATIONALITY 
of  June  26,  1869,  quoted,  186. 


GENEEAL  AYERAGB,  583.     (See  Average.) 

GOODS : 

distinction  between,  and  cboses  in  action,  75. 

GOUDY: 

on  "Law  of  Bankruptcy  in  Scotland,"  referred  to  as  to  efiect  of 
special  bankruptcy  rules,  656. 

GUAEDIANSHIP : 

authority  of  foreign  guardians  in  England,  475,  478. 

appointm.ent  of  foreign  guardian  must  be  by  Courts  of  domicil,  478. 

rights  of  foreign  guardians  over  child's  movables  in  England,  478. 

over  child's  immovables  in  England,  505. 

HALL,  W.  E. : 

his  "International  Law"  quoted  as  to  foreign  sovereigns  and  ambas- 
sadors, 357. 

HANSON,  A.: 

on  "  Legacy  and  Succession  Duty,"  quoted  as  to — 
death  duties,  752. 
locality  of  debts,  310. 
locality  of  shares,  315. 
succession  duty  where  persons  domiciled  abroad,  755 — 756,  760. 

HERITABLE  BONDS : 

are  recognised  here  as  immovables,  498,  832. 

HIGH  SEAS : 

torts  on,  by  what  law  governed,  650.     (See  Torts.) 

HOLLAND,  T.  E. : 

his  "Jurisprudence"  referred  to,  3,  11,  12,  14,  15. 
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HOME: 

abandonment  of,  88 — 90. 

acquisition  of,  whetlier  coinciding  with,  abandonment  of,  88 — 90, 

definition  of,  84. 

dependent  persons,  what  is  their,  90. 

difference  from  domicil,  93. 

domicil  compared  and  contrasted  with,  68,  90 — 93. 

domicil  of  choice  not  identical  with,  109. 

illustrations  of  definition  of,  84 — 87. 

intention  to  reside  an  essential  of,  86. 

married  women's,  134. 

meaning  of,  83  et  seq. 

most  persons  have  a,  87. 

plurality  of,  88. 

residence,  how  far  essential  as  regards,  83 — 86. 

results  of  the  definition  of,  87 — 90. 

HUSBAND  AND  WIFE: 

proprietary  rights,  635.     (See  Marriage.) 

effect  of  Be  Nicols  cases,  as  to,  837. 

questions  unsettled  by  De  Nicols  oases,  as  to,  838. 
relations  between,  what  law  governs,  472. 
succession  on  death  to  each  other,  643. 


IMMOVABLES : 

bankruptcy,  eiiect  of  upon,  329,  331,  429,  430. 
capacity  to  deal  with,  governed  by  lex  situs,  501,  810. 
chattels  real  usually  included  in,  74,  75. 
contractsas  to,  governed  by  lex  situs  generally,  510,  810. 

except  as  to  interpretation,  510. 
death  duties  in  respect  of,  749. 
definition  of,  68. 

devolution  of,  governed  by  lex  situs,  504,  830,  831. 
estate  duty  in  respect  of,  749. 

explained  and  compared  with  "real  property,"  74,  75,  76. 
formalities  as  to,  governed  by  lex  situs,  502,  810. 
foreign  judgments  as  to.     (See  Judgments.) 
general  rule  as  to  law  governing,  500,  505. 
income  tax  in  respect  of,  749. 
jurisdiction  as  to  foreign,  201 — 203. 

where  defendant  out  of  England,  204. 
law  determining  what  are,  497. 
lex  situs  governs  rights  over,  600. 

exceptions  to  this  rule,  510 — 517,  729. 

assignment  of  bankrupt's  property,  515. 

contracts,  effect  of,  510—511. 

husband's  and  wife's  rights,  510,  512,  641,  729. 

limitation  of  actions,  515. 

wills  of  British  subjects,  515,  729. 
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IMMOVABLES— continued.. 

limitation  of  actions  as  to,  governed  by  lex  fori  (?),  515. 

marriage,  effect  on,  504. 

prescription,  title  by,  505. 

Story's  theory  as  to  law  governing  contracts  as  to,  810. 

succession  to,  governed  by  lex  situs,  500,  504. 

succession  duty  in  respect  of,  749. 

title  to,  actions  as  to  foreign,  201. 

trespass  to,  actions  as  to  foreign,  201. 

■wiUs  of  English,  under  Wills  Act,  1861... 515.     (See  Wills.) 

wills  of,  governed  by  lex  situs,  504. 
INCOME  TAX : 

annual  profits  charged  with,  767. 

(1)  on  income  from  property  in  United  Kingdom,  767. 

(2)  on  income  from  trade,  &c.,  767. 

(3)  on  interest,  774.  • 
application,  limits  of,  747,  766. 

confined  to  property  connected  with  the  United  Kingdom,  748. 
immovables  in  United  Kingdom  only,  on,  749. 
movables,  in  respect  of,  766. 

(1)  on  incomes  arising  from  British  sources,  767. 

(2)  on  foreign  incomes   actually  received   by  persons  residing 

here,  775. 

(3)  not  generally  on  any  other  income,  779. 
nature  of,  747. 

public  annuities,  on,  775,  778. 

public  offices,  emoluments  of,  on,  775. 

trade,  carrying  on  of  in  United  Kingdom,  as  regards,  768. 

(1)  where  control  is  in  United  Kingdom,  768 — 771". 

(2)  where  profits  earned  in  United  Kingdom,  771 — 774. 

INDEPENDENT  PBESON: 
domicil  of,  103  et  seq. 

equivalent  in  many  cases  to  person  sui  juris,  73. 
meaning  of  the  term,  68,  73. 

INDIA: 

divorces  in.     (See  Divorce.) 
domicU  in.     (See  Domicil.) 

INDORSEMENT : 

of  bills  and  notes,  law  governing  form  and  effect  of,  589.     (See  Bills.) 

INFANTS : 

aliens,  when  infants  become,  1 85. 

"  child,"  meaning  of,  489. 

domicil  of,  125,  134.     (See  Domicil.) 

guardian's  rights  over,  in  England,  475,  478.     (See  Ouardianship.) 

legitimacy  of,  479.     (See  Legitimacy.) 

legitimation  of,  479—480,  808.     (See  Legitimation.) 

nationality  of,  166  et  seq.,  182  et  seq.,  782.     (See  Parent.) 

parents'  rights  over,  in  England,  472. 
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IN8UEBE8 : 

English,  of  goods  on  foreign  ships,  584. 

INTENTION : 

contracts,  in,  660. 

domicil,  as  affecting,  141. 

general  principle  as  affecting  transactions,  59 — 63. 

"  proper  law  of  contract,"  as  affecting,  629. 

INTEEEST  : 

determined  by  "  proper  law  of  contract,"  607. 

INTEE-MUNICIPAL  LAW : 
use  of  the  expression,  15. 

INTEENATIONAL  LAW: 

public  and  private  compared,  13,  14,  15. 

INTEENATIONAL  PEIVATB  LAW: 
use  of  the  expression  by  Bar,  15. 

INTESTACY,  305,  604,  664  et  seq.     (See  Succession.) 

ITALIAN  CODE : 

Art.  7  of,  quoted,  721. 

application  of  doctrine  of  the  renvoi  to,  720 — 722. 
definition  of  "  domicil  "  quoted,  733. 


JACOBS : 

his  work  on  "  Domicil "  referred  to  as  to  illegitimate  minor's  domicil, 
104. 
legitimated  person's  domicil,  107. 
orphan's  domicil,  129. 

JOURNAL  DE  DMOIT  INTERNATIONAL  PRIVE  : 
quoted  as  to  capacity  to  contract,  540. 

JUDGMENTS  : 

"  effective,"  meaning  of,  41 — 43. 

in  personam,  411. 

in  rem,  meaning  of,  253,  423. 

JUDGMENTS,  ENGLISH : 

no  extra-territorial  effect  generally,  328. 

JUDGMENTS,  EOEEIGN : 

appeal,  effects  of  pending,  413.     . 

assignment,  effect  of  as,  406. 

effects  of  generally,  393,  410. 

final,  and  for  definite  sum,  must  be,  411,  412. 

fraud,  effect  of  on,  397. 
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JUDGMENTS,  FOREIGN— con*mued. 
in  personam,  effects  of,  411. 

actionable  in  England,  411. 

wten  cause  of  action  maintainable  in  England,  414 — 415. 

defence  to  action  in  England,  417. 

original  cause  of  action  not  extinguished,  416. 

special  extension  to  parts  of  United  Kingdom,  419 — 420. 
in  rem,  effects  of, 

admiralty  decrees,  425,  793 — 794. 

divorce  decrees,  425. 

immovables,  as  to,  427. 

movables,  as  to,  423,  427. 

succession  to  deceased  persona,  as  to,  427. 
invalid, 

definition  of,  for  purposes  of  this  work,  405. 

effects  of,  405. 

as  an  assignment,  406. 
invalidity,  grounds  of, 

fraud  by  Court,  397,  399. 

fraud  by  successful  party,  397. 

jurisdiction,  want  of,  393.     (See  Jurisdiction.) 

natural  justice,  disregard  of,  403 — 404.' 

private  international  law,  disregard  of,  402. 
invalidity,  no  ground  of, 

Court  not  being  "proper  Court,"  394—396. 

mistake,  407—409. 
Judgments  Extension  Act,  1868,  effect  of,  419—423. 
jurisdiction,  necessary  for,  354 — 392.     (See  Jurisdiction.) 
mistake  does  not  affect  validity  of,  407. 

even  though  on  face  of  proceedings,  408. 

whether  of  fact  or  law,  407,  408. 
penal,  effect  of.     (See  Penal  Laws.) 
presumption  of  validity  of,  407. 

satisfied  judgment  for  plaintiff  is  good  defence  in  England,  417. 
unenforceable  directly  in  England,  393. 
United  Kingdom,  special  extension  of,  in,  419. 
validity  of,  general  rule  as  to,  407. 

JUDICIAL  SEPAEATION: 
action  for,  265. 

JUEISDICTION: 

(l.)   GENEBAL  PEINOIPLES  AS  TO,  23 — 58. 

anomalous  cases  based  on : — 

convenience,  57 — 58. 

domicil,  52 — 54. 

place  of  obligation,  54 — 56. 

possession  of  property,  56 — 57. 

residence,  52 — 54. 
capacity  for  effective  judgment,  effect  of,  40 — 43,  830. 
consistency  with  paramount  EngHsh  law,  effect  of,  32 — 40 , 
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JUBISDIOTION— continued. 

(l.)  GENERAL  paiNCIPLBS  AS  TO — continued. 

"  Court  of  competent  jurisdiction,"  meaning  of,  39. 
fundamental  question  in  cases  involving  foreign  element,  1,  2. 
kinds  of  jurisdiction,  45 — 50. 

in  personam,  in  actions,  47  et  acq, 

in  rem,  in  actions,  4S. 

status  and  divorce,  in  actions  as  to,  45. 

succession,  in  actions  as  to,  46. 
meaning  of  term  "  jurisdiction,"  193. 
objections  to,  50 — 52. 
staying  action,  as  to,  322. 
territorial  limits,  efiect  of,  23 — 32,  365. 
voluntary  submission,  efiect  of,  44. 

(ll.)  ENGLISH  COITRTS,  JURISDICTION  OP,  195  et  seq. 

(a)  wben  jurisdiction  does  not  exist,  195  et  seq. 

arrangement  under    Companies    Acts,   to    enforce    in 

colonies,  342. 
penal  laws,  to  enforce  foreign,  207. 
persons,  in  respect  of  certain,  195 — 200. 

ambassadors,  195  et  seq. 

ambassador's  suite,  196. 

foreign  sovereigns,  195  et  seq. 

set-offs,  possible  exception  as  regards,  199. 

trading,  exception  as  regards,  200. 

voluntary  submission,  exception  as  regards,  198. 
subject-matter,  in  respect  of  certain,  201. 

title  to  foreign  immovables,  201. 

trespass  to  foreign  immovables,  201 — 202. 

(b)  when  jurisdiction  does  exist,  210  et  seq. 

in  respect  of  what  persons,  210. 
alien  enemies,  211. 
persons  by  estoppel,  211,  212. 
in  respect  of  what  subject-matter,  214. 
in  respect  of  what  kinds  of  action,  215 — 216. 

administration  actions,  216,   307.     (See  Adminis- 
tration.) 
admiralty  actions  in  rem,  216,  251,793 — 794.     (See 

Admiralty.) 
bankruptcy  proceedings,    216,    288.      (See  Bank- 
ruptcy.) 
divorce  proceedings,  216,  256,  263.     (See  Divorce.) 
in  personam,  actions,  215,  217  et  seq. 
where  defendant  in  England,  217. 

corporation  may  be,  though  oflB.ce  abroad, 
218. 
where  defendant  out  of  England,  204,  222. 

"relief"     against,     when    domiciled    in 
England,  229. 
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JTTBlSBlCnO'R— continued. 

(ll.)   ENGLISH  COURTS,  JUEISDICTION  OF — continued. 

(b)  when  jurisdiction  does  exist — continued. 

in  respect  of  what  kinds  of  action — continued. 

where  contract,  to  be  performed  in  England, 
broken,  233. 
exception  as  to  Scotland  or  Ireland,  234, 
241. 
third  party  notices,  250.     (See  Service  of  Writ.) 
judicial  separation  proceedings,  265. 
legitimacy  proceedings,  216,  271.     {See  Legitimacy.) 
nullity  of  marriage  proceedings,  216,  268.      (See 

Marriage.) 
restitution  of  conjugal  rights  proceedings,  265. 
succession  proceedings,  216,  317,  318.     (See  Suc- 

cession.) 
winding-up    proceedings,    216,    297,     300.      (See 
Companies.) 

(m.)  rOKEIGN  COUETS,  JtJEISDICTION  OF,  354. 

(a)  where  jurisdiction  does  not  exist,  356. 

persons,  in  respect  of,  356. 
subject-matter,  in  respect  of,  357. 

(b)  where  jurisdiction  does  exist,  360. 

administration  actions,  391.     (See  Administration.) 
bankruptcy  proceedings,  390.     (See  Banhruptcy.) 
divorce  proceedings,  381,  384.     (See  Divorce.) 
in  personam,  actions,  361. 

where  defendant  resident,  49,  361,  366. 

where  defendant  a  subject,  50,  361,  368. 

where  plaintifl  submits,  50,  361,  369. 

where  defendant  voluntarily  appears,  361,  370,  371. 

where  defendant  contracts  to  submit,  362,  372. 

not  where  defendant  domiciled,  368. 

not  where  defendant  has  property,  374 . 

not  where  defendant  present  at  time  of  obligation, 
374,  377. 
in  rem,  actions  in,  378. 
nullity  of  marriage  proceedings,  387.     (See  Marriage.) 

may  depend  on  cause  of  nullity  grant,  389. 
succession  proceedings,  391.     (See  Succession.) 
winding-up  proceedings,  390.     (See  Companies.) 

JUSTINIAN'S  CODE: 

definition  of  "domicil"  quoted,  732. 


LAND: 

definition  of,  304. 
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LAND  TRANSFBE  ACT,  1897  : 

effect  of,  on  personal  representative,  307. 

on  title  to  English  land,  359. 
only  extends  to  England,  351. 

LAW: 

choice  of,  rules  as  to,  456  et  aeq. 

meaning  of,  3,  6. 

"territorial"  and  "extra-territorial"  distinguished,  4,  5. 

LAW,  MARITIME  : 

as  affecting  torts  on  high  seas,  650 — 651. 

LAW  OP  OOUNTET : 

different  meanings  of  term  in  this  work,  6,  79 — 81. 

doctrine  of  the  renvoi  and,  715. 

foreign  country,  when  applied  to,  means  whole  law,  79,  715 — 720. 

m.eaning  of,  doctrine  of  the  renvoi  in  coimeotion  with,  715,  716. 

LAW  OP  FLAG: 

affreightment  contracts  primd  facie  governed  by,  576.    (See  Affreight- 
ment. ) 
authority  of  shipmaster  governed  by,  '579. 
meaning  of  term,  575. 

LAW  aUAETEELY  EEVIEW : 

Vol.  V.  quoted  as  to  children  of  naturalized  British  subjects,  183. 

LEASEHOLDS  : 

are  immovables  in  private  international  law,  75. 
in  England,  can  legitimated  child  succeed  to,  489. 

LEGACY  DUTY,  746.     (See  Death  Duties.) 

LEGITIMACY : 

essentials  of,  479. 

jurisdiction  as  to  declaration  of,  271. 

conditions  giving  rise  to,  273 — 276. 
legitimation,  how  far  it  constitutes,  479,  489,  808.  (See  Legitimation.) 
polygamous  marriages,  effect  of  as  regards,  261. 
real  property  in  England,  as  regards,  489. 

LEGITIMATION  : 

English  Courts,  how  far  they  recognise,  808 — 809. 
leaseholds  in  England,  succession  to  by  legitimated  persons,  489,  490. 
other  modes  of,  than  per  subsequens  matrimonium,  490. 
per  subsequens  matrimonium,  when  valid,  479,  809. 
domicil  of  mother  immaterial,  483. 
law  of  father's  domioO  at  child's  birth  and  marriage  must  allow, 

479,  480—482. 
place  of  birth  and  marriage  immaterial,  483. 
real  property  in  England,  succession  to,  by  legitimated  persons,  480, 
485,  809. 
devolution  by  will  to  legitimated  persons,  488. 
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LEWIN,  T. : 

his  work  on  "  Trusts  "  quoted  as  to- 
equitable  interests  in  foreign  property,  232. 
equitable  jurisdiction,  204,  205. 

LEX: 

cboice  of,  a  fundamental  question,  2. 
five  heads  of,  11. 

LEX  DOMICILII: 
definition  of,  69. 
how  far  it  governs  or  aifects  the  following  matters  : — 

bankruptcy,  effect  of  foreign,  433. 

capacity  to  assign  movables,  518,  625.     (See  Movables.) 

capacity  to  contract,  534.     (See  Contracts.) 

capacity  to  marry,  613,  839.     (See  Marriage.) 

distribution  of  movables  of  deceased,  661. 

husband's  authority  in  England,  472. 

legitimation  per  suhsequens  matrimonhim,  479. 

maiTied  persons'  rights  as  to  property,  635  et  seq.,  837.     (See 
Marriage. ) 

parent's  authority  in  England,  472. 

parent's  rights  over  child's  movables,  473. 

powers  of  appointment,  exercise  of,  by  will,  687. 

status  of  persons,  461 — 462,  463. 

wills,  interpretation  of,  679. 

validity  of,  667.     (See  Wills.) 

meaning  of,  in  reference  to  succession,  662. 

LEX  FORI: 

definition  of,  69,  78. 

how  far  it  governs  or  affects  the  following  matters : — 

administration  of  movables,  658. 

debts,  procedure  in  recovering,  523,  524. 

limitation  of  actions  as  to  immovables,  516. 

priority  of  creditors  in  administration,  669. 

procedure,  all  matters  of,  708. 

torts,  646.     (See  Torts.) 

LEX  LOCI  ACTUS: 
definition  of,  78. 
how  far  it  governs  or  affects  the  following  matters  : — 

bills  of  exchange,  588  et  seq.     (See  Bills  of  Exchange.) 

corporation  transactions,  469. 

maniages,  validity  of  form  of,  613.     (See  Marriage.) 

through  carriage  contracts,  580. 

torts,  645.     (See  Torts.) 

LEX  LOCI  CELEBRATIONIS  : 

meaning  and  use  of  term  as  regards  contracts,  731. 
D.  3  k. 
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LEX  LOGI  GONTBAOTUS.     (See  also,  Contracts.) 
ambiguity  of  the  expression,  77. 
definition  of,  69. 

difficulty  of  determining  what  is,  641. 
how  far  it  governs  or  aflects  the  following  matters  : — 

biUs  of  exchange,  589  et  seq.     (See  Bills  of  Exchange.) 

capacity  in  mercantile  contracts-,  538. 

carriage  contracts,  580. 

discharge  in  bankruptcy,  807 — 808. 

form  of  contracts,  540. 

principal  and  agent's  contracts,  609. 

validity  and  interpretation  of  contracts,  563 — 566. 
presumption  generally  in  favour  of,  as  "proper  law  of  contract,'' 
563—566. 

LEX  LOGI  DELIGTI  G0MMIS8I : 
as  affecting  torts,  645.     (See  Torts.) 

LEX  LOGI  SOLUTIONIS: 
definition  of  term,  69,  78. 
discharge  in  bankruptcy  by,  effect  of,  807. 
Foote's  theory  as  to  its  governing  contracts,  816,  816,  819. 
foreign  jurists,  their  preference  for,  731. 
lex  loci  contractus,  its  relation  to  the,  730. 

presumption,  when  in  favour  of,  as  "proper  law  of  contract,"  563, 
565. 

LEX  SITUS.     (See  also.  Immovables.) 
decreasing  influence  of,  37,  728. 

examples  of,  510—517,  729. 
definition  of  term,  69,  78. 

determines  whether  property  is  movable  or  immovable,  497. 
heir's  right  of  recourse  governed  by,  832. 
immovables,  rights  as  to,  generally  governed  by,  500,  501. 

capacity  to  contract  as  to,  governed  by,  501,  542. 

contracts  as  to,  how  far  governed  by,  503,  510,  572,  810. 

exceptional  cases  as  to,  not  governed  by,  503,  510 — 517,  729. 
presumption  in  favour  of,  as  "  proper  law  "  as  to  immovables,  572. 
law  of  the  renvoi  and,  723. 
movables,  assignment  of,  how  far  governed  by,  519  et  seq.,  527. 

contracts  as  to,  when  form  governed  by,  542^543.     (See  also, 
Movables.) 

LIEN: 

maritime,  meaning  of,  253. 

LIMITATION  OF  ACTIONS : 

imm.ovables,  query  if  lex  fori  governs,  516. 
lex  fori  generally  governs,  708,  712. 

except  where  right  itself  is  barred,  710,  712. 
prescription  differs  from,  605,  510. 
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LINDLEY  (Et.  Hon.  Sir  N.)  : 

his -work  on  "Companies"  quoted  as  to  foreign  limited  companies, 
470. 

LIS  ALIBI  PENDENS.     (See  Staying  Action.) 

Court's  jurisdiction  to  stay  actions,  arising  from,  321. 

mere  pendency  not  sufficient  for,  325. 
effect  of,  as  regards  staying  actions,  322 — 327. 

LOCAL  LAW : 

contrasted  with  extra-territorial,  3  et  seg. 

LOCALITY : 

of  property,  309,  310,  320.     (See  Situs.) 

LOWNDES,  E.  : 

his  "  Law  of  Marine  Insurance  "  quoted  as  to  general  average,  583. 

LUNATIC : 

authority  of  foreign  curator  in  England  over,  491. 

as  to  his  person,  494. 

as  to  his  movables,  494 — 496. 

as  to  English  immovables,  496. 

Scotch  and  Irish  curator  in  England  over,  491. 
domicU  of,  149. 

foreign  curator's  power  to  sue  in  England,  492. 
foreign  curator  usually  recognized  here,  493. 

LUNACY : 

judge  in,  who  is,  493. 


MACKAY: 

his  "  Manual  of  the  Court  of  Session  "  quoted, 
as  to  jurisdiction,  57. 
as  to  legitimacy  jurisdiction  of  Scotch  Courts,  273. 

MACILWEAITH,M. : 

quoted  on  "  The  Bourgoise  Case,"  81. 

MAEITIME  LAW  : 

as  affecting  torts  on  high  seas,  650 — 651. 

MAEEIAGE  : 

actions  for  nullity  of.     (See  also.  Jurisdiction.) 

English  Courts,  jurisdiction  of,  as  to,  268. 

foreign  Courts,  jurisdiction  of,  as  to,  387. 
capacity  for,  613,  615,  629  et  seq. 

depends  on  law  of  domicil  of  parties,  613,  615,  629  et  seq.,  839. 
effect  of  Ogden  v.  Ogden,  838,  839. 

lex  loci  sometimes  affected  by  (?),  627,  628,  839. 

unaffected  by  Foreign  Marriages  Act,  1892... 624. 
■consent  of  parents  to,  a  question  of  form,  616. 
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MARRIAGE— continued. 
definition  of,  257,  260. 

deceased  wife's,  or  own  niece,  effect  of  marriage  with,  630. 
form  of,  613  et  seq. 

at  foreign  embassies,  619,  623. 

at  foreign  factories,  620. 

extra-territorial  privilege  regarding,  613,  618,  620. 

in  Catholic  or  Mohammedan  countries,  621 — 622. 

in  lines  of  British  armies  abroad,  614,  623. 

in  uncivilised  countries,  621,  725. 

under  Foreign  Marriages  Act,  1892... 270,  614,  623  et  seq. 
at  British  consulates,  624.. 
at  British  embassies,  623. 

at  official  residence  of  "  marriage  officers,"  623. 
on  man-of-war,  624. 

where  local  form  impossible,  614,  621. 
immovables  of  parties,  how  affected  by, 

as  to  foreign  immovables,  603. 

as  to  English  immovables,  510—511,  512,  641,  729,  837. 
incapacities  for,  by  law  of  one  party's  domicil,  633. 

not  recognised  by  English  law,  633,  634. 
invalidity  of,  grounds  of,  626 — 629. 

contravening  Royal  Marriages  Act,  626. 

incapacity  by  lex  loci  possibly,  627. 
judicial  separation,  action  for,  265. 
movables  of  parties,  how  affected  by,  635,  639,  837. 

effect  of  De  Nicols  cases  as  to,  837. 

where  no  marriage  contract,  lex  domicilii  governs,  639,  837.. 

where  a  marriage  contract,  it  governs,  635. 
polygamous,  effect  of,  260. 
prohibition  from,  in  England,  who  affected  by,  631. 

motive  for,  sometimes  important,  626. 
restitution  of  conjugal  rights,  action  for,  265. 
uncivilised  countries,  marriage  in,  621,  725. 
revocation  of  will  by,  sometimes,  684 — ^685. 
validity  of,  general  rule  as  to,  613,  628. 

depends  both  on  capacity  and  form,  615. 

effect  of  Imperial  Act  of  Parliament  as  to,  635. 

unaffected  by  intention  to  evade  leoc  domicilii,  617. 

unaffected  by  irregularity  of  ceremony,  617. 

MAEEIAGB  ACT  (EOTAL) : 
effect  of,  626. 

MAEEIAGE  SETTLEMENT: 

effect  of,  on  property  of  parties,  635. 

interpreted  generally  according  to  law  of  matrimonial  domicil,  637,. 
638. 

MAEEIED  WOMAN.     (See  Husband  and  Wife.) 
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MATEIMONIAL  DOMIOIL  : 

definition  of  term,  510—512,  639. 

"  intended  domicil,"  does  it  extend  to  ?  511.  » 

law  of,  governs  movables  of  spouses,  when,  639,  837. 

lex  loci  actus  does  not  affect,  639. 

subsequent  cbange  of  domicil  does  not  affect,  639,  640,  837. 
m.arriage  contracts  construed  according  to  law  of,  505,  506,  637,  638. 

MINOES: 

domicil  of,  125,  135.     (See  Domicil.) 
guardians'  rights  over,  475.     (See  GuurdiansMp.) 
parents'  rights  over,  472.     (See  Parents.) 
status  of,  458  et  seq.     (See  Status.) 

MISTAKE : 

as  affecting  validity  of  foreign  judgments,  407.      (See  Judgments, 
Foreign.) 

MOBILIA  BEQUUNTUB  PERSONAM: 
as  regards  death  duties,  752. 
as  regards  grant  of  administration,  314. 
as  regards  parent's  rights  over  child's  movables,  473. 

MOBTGAGES : 

of  immovables,  governed  by  lex  situs.     (See  Immovables.) 
of  ships,  789. 

MOVABLES : 

administration  of,  governed  by  lex  fori,  658.     (See  Administration.) 

not  in  England  at  date  of  death,  347. 
assignment  of,  good  by  lex  situs,  519. 

good  by  lex  domicilii,  525. 

possible  exceptions,  527. 

non-tangible,  522.     (See  Debts.) 

tangible,  519. 
bankruptcy,  effect  on,  329,  331,  333,  431.     (See  Bankruptcy.) 
capacity  to  assign  governed  by  lex  domicilii,  518. 
contracts  as  to,  542,  574.     (See  also,  Contracts.) 
death  duties  as  regards,  750.     (See  Death  Duties.) 

general  principle  as  to,  751. 
debts,  in  nature  of,  522. 
definition  of,  68. 
estate  duty  in  respect  of,  760 — 766. 

on  property  passing  before  death,  764 — 766. 
explanation  of  the  term,  74 — 77. 
guardian's  rights  as  to  wards,  478. 
income  tax  as  regards,  766.     (See  Income  Tax.) 
judgments    of    foreign    Court   as    regards,    423.      (See  Judgments, 

Foreign.) 
jurisdiction  as  to.     (See  Jurisdiction.) 
law  generally  determining  what  are,  497. 
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MOYABLBS— continued. 

legacy  duty  in  respect  of,  753—754. 

lunatic's,  right  of  curator  as  to,  491. 

marriage,  its  effect  upon  the  parties',  635  et  seq. 

"  non-tangible,"  meaning  of,  522. 

parent's  rights  over  child's,  473.     (See  Parent.) 

power  of  appointment  by  wiU   over,    687   et  seq.      (See  Power  of 

Appointment. ) 
procedure  in  recovering  non-tangible,  523. 
situation  of,  what  is,  309 — 310. 

succession  to,  rules  as  to,  345,  664,  678.     (See  Succession.) 
succession  duty  in  respect  of,  754 — 760. 
"  tangible,"  meaning  of,  519. 

■uncivilised  countries,  law  governing  alienation  in,  726. 
wUls  of,  667.     (See  Wills.) 


NATIONALITY  (BRITISH) : 
acquisition  of,  166  et  seq.,  781. 

(a)  by  birth,  rules  as  to,  166  et  seq.,  781. 

in  British  dominions,  781. 
by  British  descent,  781—782. 

(b)  later  than  birth,  172. 

persons  not  under  disability,  172 — 178. 
effect  of  naturalization,  175. 
persons  under  disability,  180  et  seq. 
divorced  women,  181. 
married  women,  180,  783—785. 
widows,  181. 
infants,  182  et  seq. 
Act  of  legislature  of  British  Possession,  acquisition  by,  190. 
Act  of  Parliament,  acquisition  by,  190. 
birth,  acquisition  by,  166 — 172. 

non-acquisition,  in  spite  of,  167,  168. 
declaration  of  alienage,  meaning  of,  165. 
definitions,  relating  to,  164,  165. 
denization,  effect  of,  as  regards,  190. 
disability,  meaning  of,  165. 
divorced  women,  their,  181. 
infants,  182. 

on  expatriation  of  parent,  185,  784. 
on  naturalization  of  parents,  182,  782. 
on  resumption  by  parents,  187,  786. 
loss  of,  176—178,  783  et  seq. 

declaration  of  alienage,  177,  178,  784. 
descent  and  residence  during  infancy,  182,  785. 
marriage,  180,  784,  785. 
naturalization  abroad,  784. 
married  women's,  180,  783—785. 
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NATIONALITY  {BRlTlSB.)—contvmed. 
naturalization,  I12etseq.,  7b3. 
renunciation  of,  176—178,  784. 
resumption  of,  178—180,  785. 
widows,  181. 
women,  not  inherited  through,  172. 

NATIONALITY : 

distiaotion  between,  and  domicil,  105 — 106. 

foreign  jurists',  tendency  to  abolish,  106. 
parliamentary  papers  on,  quoted,  186,  187. 
personal  law  determined  by,  723. 

NATURALIZATION  : 

rules   as  to,    as  aflecting  nationality,    172   et  seq.,    783,   784.     (See 
Nationality.) 

NECESSARIES : 

admiralty  jurisdiction  as  to,  793. 

NEGOTIABLE  INSTRUMENTS  : 

bill  of  exchange,  rights  on  negotiation,  588. 

when  negotiable,  601. 
characteristics  of,  601 — 603. 

hondfiae  holder  for  value  has  good  title,  602 — 603. 

property  passes  by  delivery,  602. 

transferable  by  one  bond  fide  holder  to  another,  603. 
foreign,  601—609. 
how  made  negotiable,  601 — 606. 

Act  of  Parliament,  by,  601,  602,  604,  605. 

mercantile  custom,  by,  601,  602,  604,  605. 

NELSON,  H. : 

his  "  Leading  Cases  on  Private  International  Law,"  quoted  as  to — 
contracts,  form  of,  543 — 544. 
"  proper  law  of,"  545. 
unlawful  by  lex  loci  contractus,  552. 
immovables,  contracts  relating  to,  811. 
torts,  actions  relating  to,  38. 

NOTICE  OP  DISHONOUR: 

law  governing,  595.     (See  Bills  of  Exchange.) 

NULLITY  OF  MARRIAGE : 

actions  for  decree  of,  268,  387.     (See  Marriage  and  Jurisdiction.) 


PARENT : 

authority  over  child's  person  in  England,  472. 
rights  over  child's  movables  in  England,  473. 

PARTNERSHIP  .• 

service  of  writ  out  of  jurisdiction  upon,  247 — 249. 
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PAWLBY  BATE : 

his  "  Notes  ontte  Doctrine  of  Renvoi"  quoted  as  to  acceptance  of  the 
renvoi-theoTj,  715 — 717. 

PENAL  LAWS : 

general  effect  of  foreign,  207,  415. 

meaning  of,  208. 

status  as  affected  by  foreign,  458. 

PEEFOB.MANOB : 

contracts  as  regards,   543,    553.     (See  also,  Oontraets  and  Lex  loci 
solutionis.) 

PEESON : 

definition  of,  67. 

"dependent,"  meaning  of,  68,  73. 
explanation  of  term,  69. 
"independent,"  meaning  of,  68,  73. 

PEESONAL  PEOPEETY : 

administration  of,  in  England,  307. 
movables  not  synonymous  with,  75,  76. 

wills   of,  under  Wills  Act,   1861... 673— 677.     (And   see  Appendix, 
Note  15.) 

PEESONAL  EEPEBSENTATIVE : 

definition  of,  303,  305.     (See  also,  Administration.) 
foreign,  title  of,  to  English  movables,  447. 

position  of,  as  to  debts,  449. 
Land  Transfer  Act,  1897,  effect  of,  on,  307. 

PHILLIMOEE  (Sir  E.)  : 

his  "  International  Law  "  quoted  or  criticised  as  to — 
domicil,  criteria  of,  136. 
definition  of,  732,  734. 
plurality  of  domicils,  98,  99. 
i-esidence,  where  not  a  test  of,  146. 
method  of  treating  "  Conflict  of  Laws,"  20. 
status  governed  by  lex  dumicilii,  462. 

PIGGOTT,  P.  T. : 

his  work  on  "  Foreign  Judgments  "  quoted  or  criticised  as  to — 
"foreign  judgments,"  definition  of,  355. 

extinguishing  cause  of  action,  416. 
foreign  jurisdiction  over  immovables,  357,  358. 
foreign  rights,  recognition  of,  31. 
penal  laws,  effect  of  foreign,  207. 

PILOTAGE  (COMPULSOEY)  : 

effect  of,  on  torts,  653.     (See  Torts.) 
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PLEADING  COMMISSIONERS,  1851 : 
tieir  report  quoted,  48. 

POLYGAMY : 

as  aflecting  validity  of  marriages,  260. 

POTHIEE : 

his  definition  of  ' '  domicil "  quoted,  733. 

POSITIVE  METHOD: 

of  dealing  with  private  international  law,  19  ei  seq. 

POSITIVE  SCHOOL  : 

of  writers  on  private  international  law,  19  e<  seq. 

POWER  OP  APPOINTMENT : 

exercise  of,  by  will,  687 — 700.     (See  also,  rr)7?s.) 
capacity  for,  687,  689—690. 

where  no  testamentary  capacity,  687,  690. 
conflict  of  laws,  connection  with,  688. 
distinction  between,  and  making  will,  689. 
general  bequest,  is  good,  in  three  cases,  700 — 703. 
Wnis  Act,  1837,  s.  27,  under,  700. 

distinction  between,  and  s.  10. ..703. 
interpretation  of,  700. 
material  validity  of,  705. 

operation  of,  law  of  instrument  creating  governs,  705 — 707. 
when  valid,  691—694,  821—822. 

need  not  be  valid  by  law  of  domicil,  692,  693,  822. 

by  WiUs  Act,  1837... 693 —694,  822. 
when  invalid,  697,  822. 
exception,  699. 
foreign  instrument,  created  under,  705. 

law  governing  exercise  of,  705 — 707. 
Wills  Act,  1861,  and,  821—828. 

execution  of  will  under,  valid  exercise  of,  691,  826,  828. 
reasons  for  this  view,  822 — 828. 

POWER  OE  ATTORNEY : 

authority  under,  governed  by  what  law,  609. 
rights  of  parties  under,  governed  by  what  law,  609. 

PRESCRIPTION : 

difference  between  limitation  of  actions  and,  505,  510. 
title  to  immovables  by,  505. 

PRESENTMENT  OF  BILLS: 

law  governing,  595.     (See  Bills  of  Exchange.) 

PRIORITY : 

of  creditors  in  administration,  law  governing,  659. 
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PEIVATE  INTEENATIONAL  LAW : 

continental  writers'  method  of  dealing  with,  16. 

definition  of,  3,  5. 

general  principles  underlying,  23  et  esq. 

methods  of  dealing  with,  15 — 23. 

names  used  as  synonymous  with,  12 — 16. 

"  Conflict  of  Laws,"  13. 

"Comity,"  15. 

"International  Private  Law,"  15. 

"  Intermunicipal  Law,"  15. 

"  Local  Limits  of  Law,"  15. 

"  Extra-territorial  Effect  of  Law,"  15. 
nature  of  the  suhjeot,  1 — 16. 
part  of  aU  civilized  systems  of  law,  11,  12. 
positive  method  of  treatment  of,  16,  19  et  seq. 
proper  method  of  treatment  of  English,  20 — 23. 
schools  of  writers  upon,  16 — 23. 
sources  of  English,  21 — 23. 
theoretical  method  of  treatment  of,  16  et  seq. 
writers'  methods  of  treatment  of,  16 — 22. 

Bar,  16. 

Foelix,  15,  19. 

HoUand,  3,  5,  11,  12,  14,  15. 

Phillimore,  20. 

Savigny,  16  et  seq. 

Sohaeffner,  17. 

Story,  17  rf  seq. 

Wachter,  16." 

Westlake,  13,  20. 

PROBATE.     (See  under  Administration.) 

PEOBATE  DUTY.     (See  under  Death  Duties.) 

PEOOEDUEE : 

contracts  unenforceable  by  English  law  of,  532. 

counter-claim  a  matter  of,  708,  713. 

definition  of,  70S,  709. 

evidence  a  matter  of,  708,  712. 

law  generally  governing  is  lex  fori,  708,  711. 

limitation  of  actions  a  matter  of,  708,  712. 

set-off  a  matter  of,  708,  713. 

uncivilized  countries,  law  governing,  726. 

PE0MI8S0EY  NOTE : 
definition  of,  699. 
law  governing  is  same  as  in  bills,  600.     (See  Bills  of  Exchange.) 

"PEOPEE  LAW  OF  CONTEACT."     (See  Oontract.) 
criteria  of,  560  et  seq. 
immovables,  as  to,  610,  572,  811  et  seq. 
intention  of  parties  as  to,  what  is,  558 — 568. 
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'  PEOPEE  LAW  OP  OONTEACT  "—continued, 
lex  loci  contractus  usually  is,  563,  567. 
hx  loci  solutionis  sometimes  is,  563. 
lex  sittis  is,  primd  facie,  as  regards  immovables,  572. 
liability  under  bill  or  note  determined  by,  599. 

PEOPEETY: 

administration  of,  in  England,  346. 

kinds  of,  74—77. 

defined  and  explained,  303,  304. 

meanings  of  the  term,  76. 

nature  of,  by  what  law  governed,  497  et  seq. 

PUBLIC  INTEENATIONAL  LAW: 

distinguished  from  present  subject,  15. 


EEAL  PEOPEETY : 

distinguished  from  "immovables,"  74 — 77. 
eilect  of  legitimation  as  to  EngKsh,  480,  485,  489. 

EECOUESE : 

heir's  right  of,  832. 

EELEASE : 

from  obligations,  law  governing,  339,  435,  569,  806.     (See  Discharge.) 

EEMEDY: 

governed  by  lex  fori,  708. 

EENTCHAEGB : 

position  of,  in  private  international  law,  498. 

JiJlJNVOI: 

doctrine  of  the,  79,  715—723. 

application  of,  in  various  cases,  720,  723. 
connection  with  jurisdiction,  719. 
divorce,  cases  of,  and,  723. 
law  of  a  country  and,  79,  715—723. 
lex  situs  and,  723. 

succession,  cases  of,  and,  720 — 723. 
meaning  of  term,  719. 

EESIDENCE.     (See  also,  Domicil  and  ffome.) 
bankruptcy  jurisdiction  based  on,  283,  284. 
commercial  domicil  based  on,  742. 
corporations,  what  is  their,  161,  315. 

domicil  of,  same  as,  161,  315. 
divorce  jurisdiction,  can  it  be  based  on,  259,  262—264,  801,  802,  805. 
domicil,  distinct  from,  99 — 100. 

acquisition  of,  depends  partly  on,  108 — 111. 

home,  its  connection  with,  83  et  seq. 
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SESID'ENGE— continued. 

income-tax,  liability  for,  based  on,  775,  776. 

judicial  separation  and  restitution  jurisdiction,  based  on,  265. 

jurisdiction  based  on,  229  et  seq.,  367. 

meaning  of  the  term,  83. 

nullity  of  marriage  jurisdiction,  based  on,  268. 

presumption  of  domicil  from,  142. 

EBSTITUTION; 

conjugal  rights,  of,  265. 

EEVENUE  LAWS : 

of  foreign  countries,  contracts  infringing,  35,  553. 

EIGHTS : 

due  acquisition  of,  what  is  the  test  of,  27 — 30. 
nature  of,  how  determined,  68,  59. 
under  foreign  law,  recognised  in  England,  23  et  seq. 
enforced  in  England,  23,  31. 

not  enforceable  in  England  in  certain  cases,  33 — 40. 
contrary  to  English  statutes,  34,  35. 
contrary  to  public  policy,  35 — 38. 
as  to  land,  37. 
as  to  morality,  36. 
as  to  procedure,  37. 
as  to  status,  36. 
as  to  torts,  37—38. 
interfering  with  foreign  sovereigns,  38 — 39. 

EOMAN  LAW : 

definition  of  "  domicil"  quoted  from,  732. 

EOTAL  MARRIAGE  ACT : 
effect  of,  626. 

RULES  OP  SUPREME  COURT: 

Order  XI.  quoted  as  to  service  out  of  jurisdiction,  204,  223  et  seq. 

third  party  procedure,  250. 
Order  XVI.  quoted  as  to  third  party  notices,  250. 
Order  XLVIIIa.,  as  to  actions  against  partnerships,  247,  248,  249. 


SALVAGE : 

admiralty  jurisdiction  as  to,  791 — 792. 

SAVIGNY: 

his  works  quoted  or  criticised  as  to — 
capacity  to  assign  movables,  518. 
"  domicil,"  definition  of,  732,  733. 
enforcement  of  vested  rights,  33. 
homelessness,  legal  efiect  of,  87. 
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SAYlQi!!Y— continued. 

his  works  quoted  or  criticised  as  to — 

intestate  succession  between  spouses,  643. 

marriage,  incapacity  for  by  law  of  wife's  domicil,  634. 

plurality  of  domicils,  98. 

status,  its  relation  to  domicil,  463. 

theoretical  methods  adopted  by,  16  et  seq. 

SOHAEFPNER : 

his  works  quoted  or  criticised  as  to — 

adoption  by  him  of  the  theoretical  method,  lY. 
legitimation  ^er  subsequens  matrimonium,  480 — 481. 

SCOTLAND, 

how  far  a  "foreign  country"  for  purpose  of  private  international 
law,  71. 

SEAMEN, 

admiralty  jurisdiction  as  to  wages  of,  793. 

SERVICE  OF  WfilT : 

in  the  jurisdiction,  217  et  seq. 

out  of  the  jurisdiction  not  generally  allowed,  222  et  seq.,  786. 
exceptions,  when  allowed,  222,  225  et  seq.,  786. 

acts,  &c.  affecting  English  land,  226,  786. 

contracts  performable  in  England,  233,  787. 

defendant  domiciled  in  England,  229,  320,  787. 

defendant  necessary  party  to  English  action,  243,'^787. 

English  land  is  in  dispute,  225,  787. 

injujictions  and  nuisances  in  England,  241,  787. 

partnerships  in  England,  247,  787 — 788. 

trusts  of  English  property,  232,  787. 

SET-OFF : 

governed  by  lex  fori,  708,  713. 

in  actions  against  ambassadors  or  sovereigns,  199. 

SETTLEMENTS : 

marriage,  635  et  seq.     (See  Marriage  Settlements.) 
succession  duty  payable  imder  British,  756. 

SHAEES  : 

of  companies,  locality  of,  315. 

SHIPS: 

admiralty  jurisdiction  as  to,  788 — 794. 
carriage  in,  576—583.     (See  Affreightment.) 
judgments  in  rem  as  to,  251 — 255,  793 — 794. 
mortgages  of,  789. 

SHIPMASTEE : 

law  governing  authority  of,  579.     (See  Affreightment.) 
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SITUS  ; 

of  debts,  309,  310. 

of  movables,  309—310. 

of  Bbares,  316. 

SOVEEEIGNS : 

authority,  territorial  limits  of,  28. 
EngUsli  jurisdiction  over  foreign,  195,  210  et  seq. 
foreign  jurisdiction  over,  356.     (See  Jurisdiction.) 
jurisdiction  of,  exists  only  so  far  as  effective,  40 — 44. 
over  persons  voluntarily  submitting,  44  et  seq. 

STAMPS : 

eflect  of  absence  of,  714. 

STATE : 

compared  with  "  country,"  71. 
definition  of,  67. 

STATUS: 

adopted  child,  of,  unknown  in  England,  461. 
corporations,  what  is  their,  469.     (See  Corporations.) 
domioil,  its  relation  to,  463. 

Savigny's  view,  463,  464. 

the  opposing  theory,  466. 

the  compromise  theory,  466. 
foreign  status  unknown  to  English  law  not  recognised  here,  458,  459. 
lex  domicilii,  its  effect  on,  461 — 462. 

in  transactions  in  place  of  domicil,  462. 

in  transactions  outside  place  of  domicil,  463,  465. 
meaning  of,  458. 

penal  law  as  to,  effect  of  foreign,  458,  460. 
prodigal,  of,  unknown  in  England,  461. 

STATUTE  OP  DISTRIBUTIONS : 

can  legitimated  children  succeed  to  English  leaseholds  under,  489. 

STATUTE  OP  FRAUDS : 

is  a  matter  governed  by  lex  fori,  710,  711. 

STAYING  ACTION.     (See  Lis  Alibi  Pendens.) 
Court's  jurisdiction  as  to,  322 — 327. 

arises  on  vexation  and  oppression,  322. 

conflict  of  laws,  relation  to,  323. 

vexatious  and  oppressive,  what  is,  322 — 327. 

where  same  action  in  English  and  foreign  Court,  325. 

STEPHEN'S  "  COMMENTARIES  "  : 

quoted  as  to  British  nationality,  166,  169. 
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STOET : 

Ms  "  Conflict  of  Laws  "  quoted  or  criticised  as  to — 

administrator  (foreign),  his  right  to  English  goods,  448,  449, 
451. 

animus  manendi  as  regards  domicil,  83. 

capacity  to  contract,  534,  535. 

Continental  jurists,  their  method,  18. 

discharge  of  contracts,  law  governing,  569,  570. 

"  domicil,"  definition  of,  96,  732,  734. 

immovables  governed  by  lex  situs,  500,  502. 

immovables,  law  governing  contracts  as  to,  503,  572,  810. 

interpretation  of  contracts,  law  governing,  556. 

jurisdiction  in  actions  in  rem,  45,  378 — 379. 
over  immovables,  358,  378. 

marriage,  its  effect  on  movables,  640. 

mercantile  contracts,  law  governing  capacity  for,  538. 

method  of  Story  criticised  by  Bar,  17. 

movables,  law  governing  assignment  of,  525  et  seq. 

'■  personal  property,"  as  understood  by  Story,  76. 

positive  method  adopted  by  Story,  19  et  seq. 

property,  law  determining  nature  of,  498 — 499. 

succession  to  movables  on  intestacy,  664,  665. 

views  on  Potinyer  v.  Wightman,  129. 
his  "  Commentary  on  the  Law  of  Bills  of  Exchange  "  quoted,  593, 
594. 

SUCCESSION.     (See  also.  Administration.) 
administration  compared  with,  305. 
definition  of,  303,  306. 
different  countries,  to  property  in,  830. 

devolution  of  whole  estate,  831. 

election,  rules  as  to,  833 — 835. 

heir's  right  of  recourse,  832. 
doctrine  of  the  renvoi  in  cases  of,  720 — 723. 
immovables,  to,  governed  by  lex  situs,  504.     (See  Immovables.) 
intestate,  to  movables,  governed  by  lex  domicilii  at  death,  664,  678. 
judgment,  foreign,  as  to,  427. 

jurisdiction  as  to,  depends  on  grant  of  administration,  317. 
movables,  to,  law  governing,  664,  678. 
polygamous  marriages  as  affecting,  261 . 
testamentary,  667  et  seq.,  678.     (See  Wills.) 

SUCCESSION  DUTY,  746.     (See  Death  Dvties.) 


TEEEITOEIAL  LAW : 

meaning  of,  4.     (See  Law.) 
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TBSTATOE  : 

capacity  of,  governed  by  lex  domicilii  at  death.,  669 — 670. 
domicil  of,  at  death  governs  all  questions  as  to  succession  to  movahles, 
667  et  seq.,  694. 
(See  Wills  and  Succession.) 

THBOEETICAL  METHOD  : 

of  treating  the  "  Conflict  of  Laws,"  16  et  seq. 

THEOEBTIOAL  SCHOOL: 

of  writers  on  the  "Conflict  of  Laws,"  16  et  seq.     (See  Private  Inter- 
national Law.) 

THIRD  PAETT  NOTICE : 

service  of,  out  of  the  jurisdiction,  250. 

TITLE  : 

to  foreign  immovables  not  cognizable  by  English  Courts,  201. 

TOETS : 

abroad,  when  actionable  here,  645  et  seq. 

action  must  lie  both  by  lex  loci  and  English  law,  645,  647. 

actionable,  need  not  be  strictly,  wrongful  sufficient,  649. 

British  nationality  does  not  affect  rule,  649. 

foreign  land,  to,  201. 

high  seas,  on,  law  governing,  650. 

compulsory  pilotage,  653. 

limitation  of  liability,  651. 
indemnity,  effect  of  foreign  Act,  653 — 654. 
law  governing  foreign,  645  et  seq. 
giwsi-contracts  not  governed  by  rules  as  to,  652. 
uncivilized  countries,  in,  650,  726. 
wrongful,  various  meanings  of,  in  relation  to,  646. 

TOWAGE : 

admiralty  jurisdiction  as  to,  792. 

TEANSPBE.     (See  Assignment.) 

TEESPASS : 

actions  for,  to  foreign  immovables,  201. 

TEISTEAM  &  OOOTE: 

their  work  on  "Probate  Practice"  quoted,  306,  307,  308. 

TETJSTS : 

succession  duty  payable  under  British,  756. 

TUTOES.     (See  under  Guardians.) 
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UNCIVILIZED  COUNTRIES: 
law  governing  acts,  &o.  in,  724. 
capacity  for  contracts  in,  725. 
contracts  in,  725. 
form  of  contracts  in,  725. 
marriages  in.  725. 
movables,  alienation  of,  in,  726. 
procedure  as  to  transactions  in,  726. 
torts  in,  726. 

UNITED  KINGDOM: 
definition  of,  68. 


VATTEL : 

his  "Droit  des  Gens"  quoted  as  to  definition  of  "  domicil,"  732. 


WAOHTEB : 

his  works  referred  to  as  adopting  the  "  theoretical "  method,  16. 

WALKEE  &  ELGOOD : 

their  work  on  "  Administration  "  quoted  as  to — ■ 
"administration,"  308. 
eoKcutors  de  son  tort,  444. 
gi-ant  of  administration,  307,  344. 

WESTLAKB,  J. : 

his  "  Private  International  Law  "  quoted  or  criticised  as  to  — 
administrator,  foreign,  his  title  to  English  goods,  44S,  449. 
administration  governed  by  lex  fori,  659. 
bankruptcy,  effect  of  English,  335—336,  339. 

jurisdiction,  291,  292. 
Bills  of  Exchange  Act,  1882,  s.  72,  sub-s.  3... 595. 
contract,  the  "  proper  law  of,"  546,  817,  819. 
denization,  164 — 165. 
•  distribution  of  deceased's  assets  by  the  Court,  663. 
domicil,  Anglo-Indian,  158. 

change  of,  in  itinere,  116. 

of  origin,  104,  105. 

particular  place  of,  not  necessary,  96. 
essential  validity  of  contract,  law  governing,  S17,  S19. 
foreign  judgments,  355,  393. 
heir's  right  of  recourse,  832. 
imm.ovables,  law  governing  contracts  as  to,  502 — 503,  810. 

lex  situs  as  governing  rights  to,  500. 

obligations  as  to  foreign,  204. 

3l 
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WESTLAKE,  J.—cmtinued. 

his  "  Private  International  Law  "  quoted  or  criticised  as  to — contd. 
"law  of  a  country,"  meaning  of,  715. 
legitimated  children,  domicU  of  origin  of,  107. 
lunatic,  autiority  of  foreign  curator  in  England  over,  492. 
marriage,  incapacity  for,  by  lex  loci,  628. 
method  of  treating  "  Conflict  of  Laws,"  20. 
nationality,  British,  167 — 168. 
recourse,  heir's  right  of,  832. 
Sottomaior  v.  Be  Barros,  his  views  as  to,  634. 
status,  as  to  its  relation  to  domicil,  465. 
torts,  Kabihty  of  foreign  ships  for,  651. 
wife's  separate  domicil,  132. 
wills,  law  governing  validity  of,  691. 
winding-up  order,  effect  of  English,  339. 

WILBEEFOECE : 

his  work  on  "  Statute  Law  "  quoted,  27. 

WILLIAMS : 

his  "Law  of  Executors "  quoted  as  to — 
meaning  of  "administrator,"  305. 
"law  of  country,"  81. 
power  of  appointment  and  WUls  Act,  1861... 821. 

WILLIAMS : 

on  "Eeal  Property"  quoted,  76. 

WILLIAMS  &  BEUCE : 

their  work  on  "Jurisdiction  in  Admiralty  Courts  "  quoted  as  to — 
admiralty  claims,  788 — 794. 
admiralty  jurisdiction,  251  et  seq.,  788  et  seq. 
salvage  claims,  791. 

WILLS  (see  also  Administration) : 

(I.)  of  immovables,  governed  by  lex  situs,  500,  504.     (See  Immov- 
ables. ) 
(II.)  of  movables,  667  et  seq. 

British  subjects,  of,  under  Wills  Act,  1861. ..673,  677,  680, 
813—814. 
naturalized,  distinction  as  to,  675. 
capacity,  law  governing,  669. 
execution,  valid  by  lex  domicilii  at  date  of,  680. 
possible  exception,  686. 

valid  by  change  of  domicU,  sometimes,  682 — 683. 
where  English  domicil  at  death,  683. 
where  foreign  domicil  at  death,  683. 
foreign  property,  as  to,  831. 

form  of,  law  governing,  670,  673,  677,  680,  813—814. 
interpretation  of,  law  governing,  679,  680. 
exception,  679. 
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WILLS —  continued. 

(II.)  of  movables— comiinMeif. 

invalidity,  grounds  of,  669—673,  680,  686. 

law  of  domicil  at  death  usually  governs,  667  ef  seq. 

possible  exception,  667. 
power  of  appointment,  exercise  of  by,  687—707,  821.     (See 

Power  of  Appointment.) 
probate  of,  grant  of,  343.     (See  Administration.) 
revocation  of,  by  marriage,  684. 

law  of  domicil  at  date  of  marriage  determines,  684 — 685. 
validity  of  law  governing,  667  et  seq. 

WINDING-UP : 

of  companies,  297,  339,  390.     (See  Companies.) 

WRIT: 

service  of.     (See  Service.) 
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